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Zachs v. Commissioner of Correction

state’’4 during his argument with the victim as a result
of his post-traumatic stress disorder and ultimately con-
cluded that the dissociative state ‘‘had a major impact
on his ability to control his behavior. . . . He was out
of control because of the dissociative state.’’

The state presented rebuttal evidence from Anne M.
Phillips, a clinical psychologist, and Peter M. Zeman, a
psychiatrist. Dr. Phillips concluded, on the basis of her
two interviews with the petitioner, that there was no
evidence of cognitive impairment, a neuropsychological
deficit, a thought disorder, or an impulse disorder. Dr.
Zeman concluded, on the basis of his four interviews
with the petitioner, that the petitioner did suffer from
post-traumatic stress disorder of moderate intensity as
a result of the break-in incident and that the petitioner
experienced feelings of ‘‘depersonalization,’’ a ‘‘very
much more limited kindof dissociative phenomena’’ dur-
ing the confrontation with the victim. Dr. Zeman ulti-
mately concluded, however, that the petitioner did not
enter a ‘‘full-blow[n] dissociative state’’ and that there
was no evidence of ‘‘blocking of thought’’ or delusions.5

He further concluded that ‘‘[the petitioner’s] psychiatric
condition did not substantially affect his behavior or
his control at that time.’’ The state also presented a num-
ber of lay witnesses in rebuttal who testified about two
prior incidents during which the petitioner drew guns
on other individuals.

4 Dr. Opsahl defined dissociative state as ‘‘a technical term used to describe
when a person essentially loses control of the person they are and becomes
someone else or goes somewhere else in mental terms.’’

5 Dr. Zeman defined ‘‘blocking of thought, thought disorder, and delusional
thinking [as] all terms which describe a psychotic state of mind in which
somebody who’s extremely out of touch with reality on the basis, for exam-
ple, of a psychotic illness such as schizophrenia, will have a jumbling of
his or her thinking, thoughts will be confused, jumbled, out of order or
there may be long periods of what are called blocking of thought where
there’s lapses of thought as if somebody’s thoughts have just shut off and
then start up again. I saw—I saw no evidence of that in my evaluation of
[the petitioner].’’
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Attorney Daly requested jury instructions on the affir-
mative defenses of not guilty by reason of mental dis-
ease or defect and extreme emotional disturbance,6 as
well as lesser included offenses of manslaughter in the
first degree, manslaughter in the second degree, and
criminally negligent homicide.7

We first set forth the general principles surrounding
ineffective assistance of counsel claims and our stan-
dard of review. ‘‘In Strickland v. Washington, [supra,

6 The affirmative defense of mental disease or defect is a defense in ‘‘any
prosecution for an offense’’ and provides that ‘‘it shall be an affirmative
defense that the defendant, at the time the defendant committed the pro-
scribed act or acts, lacked substantial capacity, as a result of mental disease
or defect, either to appreciate the wrongfulness of his conduct or to control
his conduct within the requirements of the law.’’ General Statutes § 53a-
13 (a).

Extreme emotional disturbance, an affirmative defense that reduces the
crime of murder to manslaughter, is set forth in the applicable statute
defining murder: ‘‘[I]t shall be an affirmative defense that the defendant
committed the proscribed act or acts under the influence of extreme emo-
tional disturbance for which there was a reasonable explanation or excuse,
the reasonableness of which is to be determined from the viewpoint of a
person in the defendant’s situation under the circumstances as the defendant
believed them to be, provided nothing contained in this subsection shall
constitute a defense to a prosecution for, or preclude a conviction of, man-
slaughter in the first degree or any other crime.’’ General Statutes § 53a-
54a (a).

7 ‘‘A person is guilty of manslaughter in the first degree when: (1) With
intent to cause serious physical injury to another person, he causes the
death of such person or of a third person; or (2) with intent to cause the
death of another person, he causes the death of such person or of a third
person under circumstances which do not constitute murder because he
committed the proscribed act or acts under the influence of extreme emo-
tional disturbance, as provided in subsection (a) of section 53a-54a, except
that the fact that homicide was committed under the influence of extreme
emotional disturbance constitutes a mitigating circumstance reducing mur-
der to manslaughter in the first degree and need not be proved in any
prosecution initiated under this subsection; or (3) under circumstances
evincing an extreme indifference to human life, he recklessly engages in
conduct which creates a grave risk of death to another person, and thereby
causes the death of another person.’’ General Statutes § 53a-55 (a).

‘‘A person is guilty of manslaughter in the second degree when: (1) He
recklessly causes the death of another person; or (2) he intentionally causes
or aids another person, other than by force, duress or deception, to commit
suicide.’’ General Statutes § 53a-56 (a).

‘‘A person is guilty of criminally negligent homicide when, with criminal
negligence, he causes the death of another person, except where the defen-
dant caused such death by a motor vehicle.’’ General Statutes § 53a-58 (a).
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SOPHIE BLONDEAU v. MICHAEL BALTIERRA
(SC 20282)

Robinson, C. J., and Palmer, McDonald, D’Auria,
Mullins, Kahn and Ecker, Js.*

Syllabus

The plaintiff sought to vacate, and the defendant sought to confirm, an
arbitration award dividing the parties’ equity in their marital home and
allocating various child support expenses in connection with the parties’
marital dissolution. The parties, who were married in France, had
entered into a premarital agreement that ‘‘designate[d], as the law to
be applicable to their matrimonial regime, the French law . . . .’’ That
agreement also provided that, in the event of divorce, each party’s
separate property would remain the separate property of its owner, and
that any property acquired in both parties’ names was presumed to
belong to them jointly, in the absence of proof to the contrary. While
married, the parties purchased their marital home in Westport, Connecti-
cut. The plaintiff provided most of the down payment using funds her
father had given her, but the parties took title to the home jointly, and
the defendant made all of the mortgage, tax, and insurance payments.
The plaintiff thereafter commenced the present action to dissolve the
marriage. Both parties sought to enforce the premarital agreement, and
the trial court approved their agreement to submit the matter to arbitra-
tion. The arbitration agreement contained a choice of law provision
providing that substantive issues would be governed by Connecticut
law but that the arbitrator shall apply the French Civil Code ‘‘with
regard to any claim by the parties that the [a]rbitrator either vacate
[the] premarital agreement or effectuate [the] premarital agreement and
if effectuated determine what property is included within the scope of
the premarital agreement pursuant to [the] French Civil Code.’’ The
arbitrator issued a written award, finding that, pursuant to the premarital
agreement, the marital home constituted joint property because it was
acquired in both parties’ names and neither party had presented evidence
to rebut the presumption of joint ownership. The arbitrator also deter-
mined that the choice of law provision in the premarital agreement
designating French law as the law applicable to the parties’ ‘‘matrimonial
regime’’ did not govern the distribution of joint property in the event
of divorce. Instead, the arbitrator determined that Connecticut law,
under which joint assets may be divided equitably in the discretion of
the tribunal, rather than French law, under which a party recovers his
or her contribution to the joint asset, governed the distribution of the
equity in the home. Explaining that the award reflected the parties’

* The listing of justices reflects their seniority status on this court as of
the date of oral argument.
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respective contributions to the home and protected the defendant from
the vagaries of the real estate market, the arbitrator awarded the marital
home to the plaintiff but ordered that she pay the defendant $212,000
for his share of the equity. The arbitrator also issued orders regarding
the payment of child support, as well as other expenses related to the
care of the parties’ children. The trial court denied the defendant’s
application to confirm the arbitration award and granted the plaintiff’s
motion to vacate the award, concluding that the arbitrator had exceeded
her authority under the arbitration agreement and manifestly disre-
garded the law by ignoring the clear choice of law provisions in the
premarital agreement and by dividing the equity in the marital home
pursuant to Connecticut law rather than French law. The trial court
also concluded that the arbitration award improperly included issues
relating to child support. On the defendant’s appeal, held:

1. There was no merit to the plaintiff’s claim that this court lacked appellate
jurisdiction on the ground that there was no final judgment from which
to appeal insofar as the statute (§ 52-423) providing a right of appeal
from an order vacating an arbitration award is inapplicable to arbitration
awards that include issues related to child support; § 52-423 expressly
confers on parties the right to appeal from orders related to the judicial
enforcement of arbitration awards, the fact that the arbitration at issue
involved a marital dissolution was of no consequence, and the statute
(§ 46b-66 (c)) limiting the applicability of § 52-423 with respect to orders
vacating or confirming an arbitration award that include issues related
to child support did not place a categorical condition on a party’s right
to appeal from such orders but, rather, limited the enforceable scope
of the arbitration agreement and award.

2. The defendant could not prevail on his claim that the trial court lacked
subject matter jurisdiction to consider the plaintiff’s motion to vacate
on the ground that the plaintiff failed to identify a factual basis for
that motion within the statutory (§ 52-420 (b)) limitation period; the
defendant conceded that the plaintiff filed the motion within the limita-
tion period specified in § 52-420 (b), and, although the plaintiff’s motion
did not articulate a specific factual basis for vacating the award, nothing
in § 52-420 requires the movant to set forth the factual basis for his or
her motion.

3. The defendant could not prevail on his claim that the trial court lacked
subject matter jurisdiction to consider the plaintiff’s arguments in her
motion to vacate pertaining to child support on the grounds that the
plaintiff was not aggrieved by that portion of the award and that the
issue of child support had been rendered moot by the parties’ pendente
lite stipulations addressing that issue: the plain language of the statute
(§ 52-418 (a)) authorizing the court to vacate an arbitration award
expressly confers on any party to the litigation the right to move to
vacate the award, regardless of whether the party is aggrieved by that
award, and this court declined to import the requirement of aggrievement
into the statute; moreover, the fact that the parties had entered into
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pendente lite stipulations regarding the issue of child support did not
render that issue moot, as pendente lite orders are not permanent but
terminate with the conclusion of litigation, and, accordingly, the court
was still obligated to make a final child support determination.

4. The trial court incorrectly concluded that the arbitrator’s award exceeded
the scope of the parties’ submission; the issue on appeal was not whether
the arbitrator resolved the issues presented correctly but simply whether
the issues had been submitted to the arbitrator to decide, which they
clearly had been; moreover, in light of the arbitrator’s having clearly
fulfilled her obligation to interpret and to apply the arbitration agree-
ment, this court would not substitute its own interpretation for that of
the arbitrator.

5. The trial court incorrectly concluded that the arbitrator manifestly disre-
garded the choice of law provision in the premarital agreement by
distributing the equity in the marital home in accordance with Connecti-
cut law; in light of the ambiguities in the premarital agreement, which
declared that French law governed the parties’ ‘‘matrimonial regime’’
without defining that term, and which provided for the distribution upon
divorce of separate property and property for which ownership could
not be established but not for the distribution of joint property, this
court could not conclude that any error that the arbitrator may have
made in distributing the equity in the marital home amounted to an
egregious or patently irrational rejection of clearly controlling legal
principles that would permit a court to vacate the arbitration award
under the highly deferential standard governing the manifest disregard
of law inquiry.

6. The trial court correctly determined that the arbitrator’s award included
issues related to child support in violation of § 46b-66 (c) and the statute
(§ 52-408) generally governing agreements to arbitrate, but this court
concluded that the portion of the award related to the health care,
childcare, and extracurricular activity expenses of the parties’ children
was severable from the remainder of the award: in light of the well
established purpose of the child support statutes to protect the rights
of children who are not parties to the dissolution matter, this court
concluded that a party cannot waive the statutory prohibition against
the arbitration of issues related to child support, as that issue is reserved
for the trial court, which must by law consider the child support guide-
lines; accordingly, this court remanded the case with direction to render
judgment granting the plaintiff’s motion to vacate the arbitration award
insofar as it included orders related to child support but denying the
motion to vacate the award in all other respects, and denying the applica-
tion to confirm that portion of the arbitration award relating to child
support but granting the application to confirm the award in all other
respects.

Argued January 21—officially released September 24, 2020**

** September 24, 2020, the date that this decision was released as a slip
opinion, is the operative date for all substantive and procedural purposes.
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Procedural History

Action for the dissolution of a marriage, and for other
relief, brought to the Superior Court in the judicial dis-
trict of Stamford-Norwalk, where the court, Colin, J.,
approved the parties’ agreement to engage in arbitration;
thereafter, the defendant filed an application to confirm
the arbitration award, and the plaintiff filed a motion
to vacate the arbitration award; subsequently, the case
was tried to the court, Heller, J.; judgment denying the
defendant’s application to confirm and granting the
plaintiff’s motion to vacate, from which the defendant
appealed. Reversed in part; judgment directed.

Peter J. Zarella, with whom, on the brief, was Gary
I. Cohen, for the appellant (defendant).

Scott T. Garosshen, with whom were Kenneth J.
Bartschi and, on the brief, Michael T. Meehan, for the
plaintiff (appellee).

Opinion

ECKER, J. This appeal requires the resolution of a
series of jurisdictional and merits related issues aris-
ing from the arbitration of a marital dissolution action
involving an unusual choice of law provision contained
in the parties’ arbitration agreement. The dispute focuses
primarily on the validity of the arbitrator’s award divid-
ing the equity in the parties’ marital home and assign-
ing responsibility for certain expenses related to child
support. The defendant, Michael Baltierra, appeals from
the judgment of the trial court granting the motion of
the plaintiff, Sophie Blondeau, to vacate the arbitra-
tion award and denying the defendant’s corresponding
application to confirm the award. The trial court’s deci-
sion rests on its determination that (1) the arbitrator
exceeded her authority under the arbitration agreement
by dividing the equity in the marital home under Con-
necticut law rather than French law, as prescribed by
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the parties’ premarital agreement, (2) the arbitrator, for
the same reasons, also manifestly disregarded the law
controlling her decision making, and (3) the award
improperly included issues related to child support.
We conclude that the arbitrator did not exceed her
authority under the arbitration agreement or manifestly
disregard the law, but we agree with the trial court that
the inclusion of issues related to child support in the
award was improper. Accordingly, we reverse in part
the judgment of the trial court.

The following facts and procedural history are rele-
vant to the issues on appeal. The plaintiff and the defen-
dant were married on June 23, 1999, in Paris, France.
The parties executed a premarital agreement providing
in relevant part that ‘‘the future spouses . . . desig-
nate, as the law to be applicable to their matrimonial
regime, the French law, as being the law of the state
of the wife’s nationality. . . . The [f]uture [s]pouses
declare that they are adopting as the basis for their
union the regime of the separation of property, as such
is established by Articles 1536 to 1543 of the [French]
Civil Code . . . .’’ The premarital agreement also pro-
vided that ‘‘[e]ach one of the spouses shall establish
the ownership of his or her property by all means of
proof provided by the [l]aw. However, unless there is
legal proof to the contrary . . . [r]eal property and
business assets shall be presumed to belong to the one
of the spouses in whose name the acquisition is made,
and to both, if the acquisition is made in both of their
names.’’1

The plaintiff and the defendant had three children
during their marriage. In 2008, the parties purchased a
home in Westport with title held jointly in both of their
names. The plaintiff commenced the present action

1 All references in this opinion to the premarital agreement are to the
certified English translation of the agreement provided by the plaintiff. The
accuracy of this translation is uncontested.
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to dissolve the marriage in January, 2016. Both parties
sought to enforce the premarital agreement. On August
31, 2017, the parties executed a binding agreement to
arbitrate the dissolution action, which the trial court
approved. The parties agreed to appoint a retired judge
of the Superior Court, Lynda B. Munro, as the arbitrator.
Among its provisions, the arbitration agreement pro-
vided: ‘‘The parties agree to be guided by the laws . . .
of Connecticut during the arbitration process and with
respect to the substantive issues submitted for resolu-
tion by the [a]rbitrator, except that the [a]rbitrator shall
be guided by the French Civil Code with regard to any
claim by the parties that the [a]rbitrator either vacate
their premarital agreement or effectuate their premari-
tal agreement and if effectuated determine what property
is included within the scope of the premarital agreement
pursuant to [the] French Civil Code.’’ The arbitration
agreement further provided: ‘‘The parties shall arbitrate
the dissolution of marriage action, including, but not
limited to issues of . . . property division for both
assets and liabilities, [and] . . . determine the validity
and effectuation of the parties’ premarital agreement;
and if effectuated determine what property is included
within the scope of the premarital agreement pursuant
to [the] French Civil Code . . . .’’

After arbitration hearings, the arbitrator issued the
written arbitration award. As we discuss in greater
detail later in this opinion, the arbitrator’s award desig-
nated the parties’ Westport home as joint property and
then applied Connecticut law to determine how the
equity in the home would be distributed between the
parties. See part III A of this opinion. The arbitrator
awarded the home to the plaintiff and ordered her to
pay the defendant $212,000, an amount representing
approximately 40 percent of the equity in the home.2

2 The arbitrator determined the total equity in the home to be $531,000.
That factual finding has not been challenged.
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The arbitrator also issued orders regarding the payment
of child care expenses, health insurance and expenses
for the children, and ordered the defendant to maintain
life insurance for the benefit of the children.

On January 4, 2018, the plaintiff submitted a motion
for ‘‘articulation/clarification/reargument’’ of the arbi-
tration award, in which she argued, inter alia, that the
arbitration award violated the terms of the premarital
agreement by ordering the plaintiff to pay to the defen-
dant $212,000 of the equity in the home. Specifically, the
plaintiff argued that the arbitrator should have applied
French law to determine that she owned, as separate
property, equity equal to her original contribution of
$429,000 used to purchase the home, which would have
resulted in a substantially lower amount subject to equi-
table distribution. The arbitrator denied the plaintiff’s
motion.3

On January 9, 2018, the defendant filed an applica-
tion to confirm the arbitration award. Two days later, on
January 11, 2018, the plaintiff filed a motion to vacate
the award. On December 17, 2018, the trial court granted
the plaintiff’s motion to vacate the arbitration award
and denied the defendant’s application to confirm the
award. The court concluded that, pursuant to General
Statutes § 52-418 (a) (4),4 ‘‘the arbitrator exceeded her
powers and failed to issue an arbitration award that
conformed to the parties’ arbitration agreement. . . .
The arbitration agreement directed the arbitrator to
‘determine the validity and effectuation of the parties’

3 The arbitrator corrected a scrivener’s error that the plaintiff had identi-
fied in her motion.

4 General Statutes § 52-418 (a) provides in relevant part: ‘‘Upon the applica-
tion of any party to an arbitration, the superior court for the judicial district
in which one of the parties resides . . . shall make an order vacating the
award if it finds any of the following defects: . . . (4) if the arbitrators have
exceeded their powers or so imperfectly executed them that a mutual, final
and definite award upon the subject matter submitted was not made.’’
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premarital agreement; and if effectuated determine
what property is included within the scope of the pre-
marital agreement pursuant to [the] French Civil Code.’
The arbitrator instead applied Connecticut law and
awarded a property distribution payment to the defen-
dant that contravened the provisions of the arbitration
agreement.’’ (Citation omitted.) The trial court also con-
cluded that ‘‘the arbitration award failed to effectuate
the parties’ premarital agreement, which provided that
each party’s separate property would remain his or her
separate property in the event of a dissolution of the
marriage,’’ and that ‘‘the arbitration award violated Gen-
eral Statutes §§ 46b-66 (c) and 52-408 (c), which specifi-
cally prohibit the arbitration of issues relating to child
support.’’ The defendant appealed, and we transferred
the appeal to this court pursuant to General Statutes
§ 51-199 (c) and Practice Book § 65-1.

On appeal, the defendant claims that (1) the trial
court lacked subject matter jurisdiction to consider
the plaintiff’s motion to vacate the arbitration award
because it was untimely, (2) the trial court lacked sub-
ject matter jurisdiction to consider the plaintiff’s argu-
ments regarding child support because the plaintiff was
not aggrieved and her arguments were moot, (3) the
trial court improperly vacated the arbitration award
under § 52-418 (a) (4) because the arbitrator neither
exceeded her authority under the arbitration agreement
nor manifestly disregarded the law, and (4) the trial
court improperly vacated the arbitration award on the
ground that the award arbitrated issues related to child
support in violation of § 46b-66 (c) or, alternatively, that
the portion of the award containing orders related to
child support was severable. The plaintiff disputes each
of the defendant’s claims and also argues that the defen-
dant’s appeal must be dismissed for lack of a final judg-
ment.
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I

APPELLATE JURISDICTION

We must first address the plaintiff’s contention that
we lack appellate jurisdiction over the present appeal.
The plaintiff claims that there is no final judgment from
which to appeal because General Statutes § 52-423,5 which
provides a statutory right of appeal from an order vacat-
ing an arbitration award, is inapplicable to arbitration
awards that include ‘‘issues related to child support’’
pursuant to § 46b-66 (c).6 This argument is without
merit.

Underlying our analysis is the fundamental precept
that ‘‘[t]he right of appeal is purely statutory. It is
accorded only if the conditions fixed by statute and the
rules of court for taking and prosecuting the appeal are
met. . . . The statutory right to appeal is limited to
appeals by aggrieved parties from final judgments.’’
(Citations omitted.) State v. Curcio, 191 Conn. 27, 30,
463 A.2d 566 (1983). ‘‘The lack of a final judgment is a
jurisdictional defect that mandates dismissal.’’ In re
Michael S., 258 Conn. 621, 625, 784 A.2d 317 (2001).
This limitation would not appear to present an obstacle
to the defendant’s ability to obtain appellate review in
the present case because § 52-423 expressly confers on
parties the right to appeal from orders related to the
judicial enforcement of arbitration awards: ‘‘An appeal
may be taken from an order confirming, vacating, modi-

5 General Statutes § 52-423 provides: ‘‘An appeal may be taken from an
order confirming, vacating, modifying or correcting an award, or from a
judgment or decree upon an award, as in ordinary civil actions.’’

6 General Statutes § 46b-66 (c) provides in relevant part: ‘‘The provisions
of chapter 909 shall be applicable to any agreement to arbitrate in an action
for dissolution of marriage under this chapter, provided . . . such agree-
ment and an arbitration pursuant to such agreement shall not include issues
related to child support, visitation and custody. An arbitration award in
such action shall be confirmed, modified or vacated in accordance with the
provisions of chapter 909.’’
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fying or correcting an award, or from a judgment or
decree upon an award, as in ordinary civil actions.’’
General Statutes § 52-423. We have explained that ‘‘[t]he
final judgment in an arbitration proceeding is ordinarily
an order of the court vacating, modifying or confirming
the arbitrator’s award.’’ Daginella v. Foremost Ins. Co.,
197 Conn. 26, 30, 495 A.2d 709 (1985).

The fact that the arbitration at issue involves a mari-
tal dissolution is of no consequence. Section 46b-66 (c)
provides in relevant part: ‘‘The provisions of chapter
909 [which include the right to appeal conferred by § 52-
423] shall be applicable to any agreement to arbitrate in
an action for dissolution of marriage under this chapter,
provided . . . such agreement and an arbitration pur-
suant to such agreement shall not include issues related
to child support, visitation and custody. An arbitration
award in such action shall be confirmed, modified or
vacated in accordance with the provisions of chapter
909.’’

The plaintiff’s jurisdictional argument seizes on the
proviso in § 46b-66 (c) stating that the arbitration stat-
utes, including the right to appeal under § 52-423 of
chapter 909, are applicable in a marital dissolution
action ‘‘provided . . . such agreement and an arbitra-
tion pursuant to such agreement shall not include issues
related to child support, visitation and custody.’’ The
plaintiff contends, in other words, that § 46b-66 (c) con-
tains a condition precedent categorically excluding
from the scope of cases subject to appeal any trial court
order vacating or confirming an arbitration award that
includes ‘‘issues related to child support, visitation and
custody.’’ We reject the plaintiff’s strained construction
of the statute. The restriction contained in § 46b-66 (c)
does not operate as a categorical condition on a party’s
right of appeal but, instead, merely limits the enforce-
able scope of the parties’ arbitration agreement and
award under chapter 909.
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Our review of this issue is conducted under the famil-
iar rules of statutory construction. ‘‘[I]ssues of statutory
construction raise questions of law, over which we exer-
cise plenary review. . . . The process of statutory
interpretation involves the determination of the mean-
ing of the statutory language as applied to the facts of
the case, including the question of whether the language
does so apply. . . . When construing a statute, [o]ur
fundamental objective is to ascertain and give effect to
the apparent intent of the legislature. . . . In other
words, we seek to determine, in a reasoned manner,
the meaning of the statutory language as applied to the
facts of [the] case, including the question of whether
the language actually does apply. . . . In seeking to
determine that meaning, General Statutes § 1-2z directs
us first to consider the text of the statute itself and its
relationship to other statutes. If, after examining such
text and considering such relationship, the meaning of
such text is plain and unambiguous and does not yield
absurd or unworkable results, extratextual evidence of
the meaning of the statute shall not be considered.’’
(Internal quotation marks omitted.) Boisvert v. Gavis,
332 Conn. 115, 141–42, 210 A.3d 1 (2019).

The plain language of § 46b-66 (c), read in a vacuum,
perhaps could be viewed to support the plaintiff’s con-
struction. But context matters in statutory construction,
as do practical consequences, and these considerations
lead quickly and definitively to a contrary result. The
pertinent context here is found in § 52-4087 of chapter

7 General Statutes § 52-408 provides: ‘‘An agreement in any written con-
tract, or in a separate writing executed by the parties to any written contract,
to settle by arbitration any controversy thereafter arising out of such con-
tract, or out of the failure or refusal to perform the whole or any part
thereof, or a written provision in the articles of association or bylaws of
an association or corporation of which both parties are members to arbitrate
any controversy which may arise between them in the future, or an agree-
ment in writing between two or more persons to submit to arbitration any
controversy existing between them at the time of the agreement to submit,
or an agreement in writing between the parties to a marriage to submit to
arbitration any controversy between them with respect to the dissolution
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909, which ‘‘explains what agreements to arbitrate are
governed by its provisions.’’ LaFrance v. Lodmell, 322
Conn. 828, 837, 144 A.3d 373 (2016); see id., 838 (reading
§§ 46b-66 (c) and 52-408 ‘‘to operate harmoniously’’
because they ‘‘are designed to relate to the same subject
matter’’). Section 52-408 provides in relevant part that
‘‘an agreement in writing between the parties to a mar-
riage to submit to arbitration any controversy between
them with respect to the dissolution of their marriage,
except issues related to child support, visitation and
custody, shall be valid, irrevocable and enforceable,
except when there exists sufficient cause at law or in
equity for the avoidance of written contracts generally.’’
(Emphasis added.)

The plain language of § 52-408 demonstrates that the
exception for ‘‘issues related to child support, visitation
and custody’’ operates as a limitation on the enforceable
scope of the parties’ agreement to arbitrate and, by
extension, the arbitration award, rather than as a condi-
tion precedent to the applicability of chapter 909 itself.
See LaFrance v. Lodmell, supra, 322 Conn. 836 (recog-
nizing that legislature ‘‘use[d] limiting language . . . in
§ 46b-66 (c), when it provided that ‘such agreement and
an arbitration pursuant to such agreement shall not
include issues related to child support, visitation and
custody’ ’’). Stated another way, a fair and equitable
agreement to arbitrate a marital dissolution action is
‘‘valid, irrevocable and enforceable,’’ except insofar as
it includes ‘‘issues related to child support, visitation
and custody’’; General Statutes § 52-408; which ‘‘must
be resolved only by a court.’’ Kirwan v. Kirwan, 185
Conn. App. 713, 733, 197 A.3d 1000 (2018). Thus, ‘‘if a
court finds an agreement to arbitrate fair and equitable,

of their marriage, except issues related to child support, visitation and
custody, shall be valid, irrevocable and enforceable, except when there
exists sufficient cause at law or in equity for the avoidance of written
contracts generally.’’
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it will be subject to the provisions of chapter 909.’’8

LaFrance v. Lodmell, supra, 838.

This construction comports with common sense. To
construe § 46b-66 (c) to impose, as a condition prece-
dent to the applicability of chapter 909, the exclusion
of issues related to child support, custody, and visita-
tion, as the plaintiff suggests, would yield absurd and
unworkable results. Under the plaintiff’s proposed inter-
pretation of the statute, the parties could have a per-
fectly valid and binding arbitration agreement under
§ 52-408 but nonetheless be unable to obtain judicial
relief to confirm, vacate, correct, or modify the subse-
quent arbitration award under chapter 909 if it errone-
ously included even a single, isolated order related to
child support, visitation, or custody. A party in that
circumstance would be left in limbo and without legal
recourse, contractually bound to arbitrate the dissolu-
tion action but unable to enforce, modify or vacate the
subsequent arbitration award.9 We do not believe that
the legislature intended such a bizarre result. See id.,

8 We recognize that, in LaFrance, we stated that, ‘‘before chapter 909 can
apply to an agreement to arbitrate between parties to a marriage, it must
meet the requirements set forth in § 46b-66 (c).’’ LaFrance v. Lodmell, supra,
322 Conn. 837. At the same time, however, we stated that §§ 46b-66 (c) and
52-408 must be ‘‘read . . . to operate harmoniously. Indeed, it is important
to note that the relevant provisions within §§ 46b-66 (c) and 52-408 were
both adopted by the legislature in 2005. See Public Acts 2005, No. 05-258,
§§ 1 and 2.’’ LaFrance v. Lodmell, supra, 838. We therefore construed § 46b-
66 (c) to provide that, ‘‘if a court finds an agreement to arbitrate fair and
equitable, it will be subject to the provisions of chapter 909. In turn, § 52-
408 includes agreements to arbitrate between parties to a marriage in those
agreements to arbitrate that are governed by chapter 909, subject to the
court’s finding that the agreement to arbitrate is fair and equitable.’’ Id. In
the present case, it is undisputed that the parties’ agreement to arbitrate is
fair and equitable; therefore, pursuant to LaFrance, we conclude that it is
‘‘subject to the provisions of chapter 909.’’ Id.

9 The plaintiff ignores the self-regarding consequences of her own argu-
ment. If chapter 909 is inapplicable to the present case, the trial court
necessarily lacked the authority to grant her motion to vacate the arbitration
award under § 52-418.
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839 (rejecting interpretation of § 46b-66 (c) that would
produce absurd and unworkable results). We conclude
that we have jurisdiction over the defendant’s appeal
pursuant to § 52-423.

II

TRIAL COURT’S JURISDICTION

A

Timeliness Under General Statutes § 52-420

The defendant advances a number of jurisdictional
claims of his own. First, the defendant claims that the
trial court lacked subject matter jurisdiction to consider
the plaintiff’s motion to vacate the arbitration award
because the motion was untimely under § 52-420 (b).10

He concedes that the plaintiff filed a motion to vacate
within the time limit set by § 52-420 (b) but argues that
the motion was deficient because it failed to identify
any particularized factual grounds for vacating the
award. We disagree.

The following additional procedural history is rele-
vant to our resolution of this issue. The arbitrator issued
the award on December 15, 2017. The plaintiff filed a
one paragraph motion to vacate the award on January
11, 2018, well within the statutory thirty day time limit.
The motion, without elaboration, provided that ‘‘[t]he
plaintiff submits that the arbitrator exceeded her pow-
ers and so imperfectly executed them that no mutual,
final and definite award [on] the subject matter was
made. As a result, the arbitrator failed to satisfy her
duties under . . . § 52-418 and the arbitration agree-
ment.’’ For reasons not apparent from the record, argu-
ment on the plaintiff’s motion was scheduled for August
10, 2018, seven months after it was filed. On June 7,

10 General Statutes § 52-420 (b) provides: ‘‘No motion to vacate, modify
or correct an award may be made after thirty days from the notice of the
award to the party to the arbitration who makes the motion.’’
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2018, the defendant filed an objection to the motion,
arguing that the trial court lacked subject matter juris-
diction to consider the motion to vacate because the
plaintiff had failed to identify a factual basis for vacating
the arbitrator’s award within the thirty day time period
provided by § 52-420 (b).11 The day before argument on
the plaintiff’s motion to vacate, the plaintiff filed a
detailed memorandum of law in support of her motion,
in which she argued that the award should be vacated
because (1) the arbitrator exceeded the scope of the
arbitration agreement and exhibited a manifest dis-
regard of the law in violation of § 52-418 (a) (4), (2) the
arbitration award included issues related to child sup-
port in violation of § 46b-66 (c), and (3) the award vio-
lated Connecticut public policy in favor of the enforce-
ment of premarital agreements.

At the hearing on the motion to vacate, the defendant
again raised his timeliness challenge, pointing out that
he had not received the plaintiff’s memorandum of law
in support of the motion to vacate until the day before.
The trial court offered the defendant a second hearing
and an opportunity to file a responsive brief, stating:
‘‘I don’t want anyone to feel that they were blindsided.
So, if we take evidence today and you would like to have
a second hearing date after you’ve had an opportunity,
if you feel you did not have adequate notice, I will abso-
lutely give you an opportunity to do that.’’12 The court

11 The defendant filed a supplemental memorandum of law in opposition
to the motion to vacate and in support of the application to confirm the
award on August 7, 2018. In this supplemental memorandum of law, the
defendant reiterated his claim that the trial court lacked subject matter
jurisdiction to consider the plaintiff’s motion to vacate the award and also
argued that there was no basis under § 52-418 (a) (4) to vacate the award.

12 The court and the defendant’s counsel discussed responsive briefing at
the end of the August 10, 2018 hearing:

‘‘The Court: Okay. So . . . you wanted time to file a supplemental memo-
randum?

‘‘[The Defendant’s Counsel]: Yes, Your Honor. I believe I could file it this
afternoon. I just wanted to provide the town of Marlborough case—

‘‘The Court: Sure.
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then heard argument on the plaintiff’s motion to vacate.
On August 17, 2018, the defendant filed a supplemental
memorandum of law in opposition to the motion to
vacate, in which he again raised his jurisdictional chal-
lenges to the plaintiff’s motion.

The defendant’s claim requires us to determine the
necessary degree of specificity that a party must provide
in a motion to vacate under § 52-420. This is an issue of
statutory interpretation over which we exercise plenary
review. See Wu v. Chang, 264 Conn. 307, 310, 823 A.2d
1197 (2003) (exercising plenary review over issue
regarding thirty day time period in § 52-420 (b)). Section
52-420 (b) provides: ‘‘No motion to vacate, modify or
correct an award may be made after thirty days from
the notice of the award to the party to the arbitration
who makes the motion.’’ We have previously explained
that the failure to comply with this thirty day time limit
implicates the trial court’s subject matter jurisdiction.
See Wu v. Chang, supra, 312 (‘‘[i]f the motion is not
filed within the thirty day time limit [under § 52-420 (b)],
the trial court does not have subject matter jurisdiction
over the motion’’ (internal quotation marks omitted)).
Section 52-420, however, does not contain any language
requiring the moving party to set forth any particular-
ized grounds in support of a timely filed motion to vacate
an arbitration award. Cf. Morris v. Hartford Courant
Co., 200 Conn. 676, 683 n.5, 513 A.2d 66 (1986) (observ-
ing that motion to strike would be fatally defective if
it failed to comply with then Practice Book § 154, which
required that motion to strike based on legal insuffi-

‘‘[The Defendant’s Counsel]: —that I cited for you.
‘‘The Court: Yeah. That’s fine. So it can be next week, whatever works

for you. . . . So, what would be—and what would be the timing that would
work for you?

* * *
‘‘The Court: So, shall we just say by next Friday?
‘‘[The Defendant’s Counsel]: Yes, Your Honor. I will certainly endeavor

to have it sooner.’’
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ciency ‘‘distinctly specify the reason or reasons for each
such claimed insufficiency’’). We ‘‘must construe a stat-
ute as written. . . . Courts may not by construction
supply omissions . . . or add exceptions merely
because it appears that good reasons exist for adding
them. . . . It is axiomatic that the court itself cannot
rewrite a statute to accomplish a particular result. That
is a function of the legislature.’’ (Internal quotation
marks omitted.) Vincent v. New Haven, 285 Conn. 778,
792, 941 A.2d 932 (2008).

Nothing in § 52-420 requires a movant to articulate the
factual basis for a motion to vacate, modify or correct
an arbitration award.13 The statute simply requires the
motion to be filed within thirty days of the date on
which notice of the arbitration award was received, and
it is undisputed that the plaintiff’s motion was filed
within the thirty day statutory time period. If the oppos-
ing party wishes to obtain greater specificity prior to
responding to such a motion or requires additional time
to respond after receiving a belated memorandum in
support of the motion, it is easy enough for the party
seeking more time to make such a request, and presum-
ably the trial court will enter an appropriate scheduling
order.14 Although it would be useful if the initial motion

13 The defendant argues that a motion to vacate is functionally equivalent
to a complaint and, therefore, must state the essential factual allegations
necessary to confer jurisdiction. The analogy is inapt. Unlike the fact plead-
ing requirements for complaints in civil actions; see General Statutes § 52-
91 (‘‘[t]he first pleading on the part of the plaintiff shall be known as the
complaint and shall contain a statement of the facts constituting the cause
of action and, on a separate page of the complaint, a demand for the relief,
which shall be a statement of the remedy or remedies sought’’); § 52-420
does not require a movant to file a ‘‘statement of the facts constituting’’ the
basis for the motion. General Statutes § 52-91. We also decline the defen-
dant’s invitation to amend § 52-420 by judicial construction to achieve what
he argues would be a more efficient, economical, and expeditious procedure
for the judicial consideration of arbitration awards.

14 Indeed, the trial court in the present case took care to ensure that the
defendant was not prejudiced by the plaintiff’s belated submission. When
the defendant raised the issue of the plaintiff’s last minute filing, the trial
court offered the defendant a second hearing and an opportunity to file a



Page 20 CONNECTICUT LAW JOURNAL July 13, 2021

JULY, 2021144 337 Conn. 127

Blondeau v. Baltierra

contained as much pertinent information as possible,
including its factual grounds, the statute does not
require it. We conclude that the plaintiff’s motion to
vacate was timely filed under § 52-420 and that the trial
court had subject matter jurisdiction over the motion.15

B

Aggrievement and Mootness

Next, the defendant claims that the trial court lacked
subject matter jurisdiction to consider the child support
arguments in the plaintiff’s motion to vacate because
the plaintiff was not aggrieved by the child support por-
tion of the award and her arguments were moot. We
again disagree.

Because questions of aggrievement and mootness
implicate subject matter jurisdiction, our review over
both is plenary. See, e.g., Andross v. West Hartford,
285 Conn. 309, 321–22, 939 A.2d 1146 (2008). With two
exceptions16 inapplicable here, judicial review of arbi-

responsive brief at a ‘‘[time] that would work for’’ him. Footnote 12 of
this opinion.

15 Alternatively, the defendant argues that, ‘‘[e]ven if the . . . plaintiff’s
reference to § 52-418 (a) (4)’’ in her motion to vacate ‘‘was sufficient to give
the trial court jurisdiction to consider such grounds for vacatur,’’ the trial
court lacked jurisdiction over the plaintiff’s claims that the award (1) imper-
missibly included issues related to child support, and (2) violated the public
policy favoring the enforcement of premarital agreements. We are not per-
suaded. Subdivision (4) of § 52-418 (a) provides that an arbitration award
may be vacated ‘‘if the arbitrators have exceeded their powers or so imper-
fectly executed them that a mutual, final and definite award upon the subject
matter submitted was not made.’’ This ground for vacatur clearly includes
a claim that the arbitrator exceeded her authority by including in the award
issues related to child support in violation of §§ 46b-66 (c) and 52-408. As
for the plaintiff’s claim based on public policy, there is no need for us to
address the jurisdictional issue raised by the defendant because the trial
court did not discuss that claim in its order vacating the award and did not
rely on that ground in granting the plaintiff’s motion to vacate.

16 In Garrity v. McCaskey, 223 Conn. 1, 612 A.2d 742 (1992), we explained
that, in addition to the statutory grounds set forth in § 52-418, two common-
law grounds also exist for vacating an arbitration award: (1) ‘‘the award
rules on the constitutionality of a statute,’’ and (2) ‘‘the award violates clear
public policy . . . .’’ Id., 6.
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tration awards is governed by § 52-418. Garrity v.
McCaskey, 223 Conn. 1, 6, 612 A.2d 742 (1992). Section
52-418 (a) provides in relevant part: ‘‘Upon the applica-
tion of any party to an arbitration, the superior court
. . . shall make an order vacating the award if it finds
any of the following defects . . . .’’ (Emphasis added.)
This language has the dual effect of both limiting the
subject right, by providing that only parties to an arbi-
tration may move to vacate an arbitration award,17 and
simultaneously conferring that right on any party, with-
out qualification. In particular, § 52-418 contains no
requirement that a party moving to vacate an arbitration
award must have been aggrieved by the award, and we
have never held that to be a requirement under the sta-
tute. Cf. Dillon v. American Brass Co., 135 Conn. 10, 16,
60 A.2d 661 (1948) (upholding trial court’s order dis-
missing application to vacate arbitration award but clar-
ifying that proper ground for dismissal was not that mov-
ing parties were not aggrieved but, rather, that they
‘‘were not parties to the arbitration who had any stand-
ing to apply to have it vacated’’).

The absence of any language in § 52-418 requiring
aggrievement is made conspicuous by comparison with
General Statutes § 52-263, which provides the statutory
right to appeal in civil actions. That section provides
in relevant part: ‘‘Upon the trial of all matters of fact
in any cause or action in the Superior Court . . . if
either party is aggrieved by the decision of the court
or judge upon any question or questions of law arising
in the trial . . . he may appeal to the court having
jurisdiction from the final judgment of the court . . . .’’

17 See McCaffrey v. United Aircraft Corp., 147 Conn. 139, 142, 157 A.2d
920 (‘‘[a]ction in the courts to compel compliance with the arbitration provi-
sions of the agreement can be taken only by the parties as determined in
the agreement’’), cert. denied, 363 U.S. 854, 80 S. Ct. 1636, 4 L. Ed. 2d 1736
(1960); Colleran v. Cassidento, 27 Conn. App. 386, 394 n.7, 607 A.2d 434
(1992) (‘‘§ 52-418 provides that only a ‘party’ to an arbitration may make an
application to [the] Superior Court to vacate the arbitration award’’).
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(Emphasis added.) General Statutes § 52-263; see also
General Statutes § 8-7 (‘‘[a]n appeal may be taken to
the zoning board of appeals by any person aggrieved’’
(emphasis added)); General Statutes (Supp. 2020) § 45a-
186 (b) (‘‘[a]ny person aggrieved by an order, denial
or decree of a Probate Court may appeal therefrom to
the Superior Court’’ (emphasis added)). The aggrieve-
ment requirement in civil actions is set forth in the plain
language of § 52-263. See State v. Salmon, 250 Conn.
147, 153, 735 A.2d 333 (1999) (‘‘[o]n its face, [§ 52-263]
explicitly sets out three criteria that must be met in
order to establish subject matter jurisdiction for appel-
late review: (1) the appellant must be a party; (2) the
appellant must be aggrieved by the trial court’s decision;
and (3) the appeal must be taken from a final judgment’’).
Section 52-418, in contrast, has no aggrievement require-
ment and explicitly provides that ‘‘any party to an arbi-
tration’’ may apply for vacatur of an arbitration award.18

(Emphasis added.) General Statutes 52-418 (a). As a
party to the arbitration proceedings, the statute permit-
ted the plaintiff to move to vacate the arbitration award.
We decline the defendant’s request to import an aggrieve-
ment requirement into § 52-418 when the legislature has
chosen not to do so.

The defendant also claims that the elements of the
arbitration award related to child support had become
moot by the time the motion to vacate was adjudicated
in the trial court because those issues had been resolved
by the stipulation of the parties. ‘‘It is a [well settled]

18 Virtually identical language appears in General Statutes § 52-417, which
provides in relevant part that, ‘‘[a]t any time within one year after an award
has been rendered and the parties to the arbitration notified thereof, any
party to the arbitration may make application to the superior court . . .
for an order confirming the award. . . .’’ (Emphasis added.) It would make
no sense, of course, to require that a party must be aggrieved by an arbitration
award before moving to confirm the award. We will not construe the very
same language used in § 52-418 to require aggrievement in connection with
a motion to vacate the award.
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general rule that the existence of an actual controversy
is an essential requisite to . . . jurisdiction . . . .
When, during the pendency of an appeal, events have
occurred that preclude [a] . . . court from granting
any practical relief through its disposition of the merits,
a case has become moot.’’ (Internal quotation marks
omitted.) Sweeney v. Sweeney, 271 Conn. 193, 201, 856
A.2d 997 (2004). The defendant points out that the par-
ties had entered into two pendente lite stipulations
regarding child support, which already had been approved
by the court by the time that the motion to vacate was
heard.19 The defendant also argues that vacating the
award related to child support could not have provided
the plaintiff with any practical relief because the defen-
dant would still be obligated to pay child support to
the plaintiff pursuant to General Statutes § 46b-84 (a)20

and § 46b-215a-2c (f) (1) (A)21 and (g)22 of the Regula-
tions of Connecticut State Agencies.

19 On January 8, 2018, the parties entered into a stipulation pendente lite
providing that (1) the defendant would pay the plaintiff child support in the
amount of $714 per week, and (2) the defendant would pay 73 percent and
the plaintiff would pay 27 percent of the children’s health expenses not
covered by insurance and extracurricular expenses. On August 10, 2018,
the parties entered into an additional stipulation pendente lite that essentially
reaffirmed the provisions of the January 8, 2018 stipulation and required
the defendant to pay all past due support amounts.

20 General Statutes § 46b-84 (a) provides in relevant part: ‘‘Upon or subse-
quent to the annulment or dissolution of any marriage or the entry of a
decree of legal separation or divorce, the parents of a minor child of the
marriage, shall maintain the child according to their respective abilities, if
the child is in need of maintenance. . . .’’

21 Section 46b-215a-2c (f) (1) (A) of the Regulations of Connecticut State
Agencies provides: ‘‘An order under this subparagraph shall direct either
parent to name the child as a beneficiary of any medical or dental insurance
or benefit plan carried by or available to such parent at reasonable cost.’’

22 Section 46b-215a-2c (g) (1) of the Regulations of Connecticut State
Agencies provides: ‘‘Subject to section 46b-215a-5c of the Regulations of
Connecticut State Agencies, the noncustodial parent shall be ordered to pay
the custodial parent a child care contribution as part of each child support
award entered under this section. Such contribution shall be for the purpose
of reimbursing the custodial parent for a portion of the child care costs
incurred on behalf of the subject child.’’
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We reject the defendant’s claim that the parties’ pen-
dente lite stipulations rendered the issue of child sup-
port moot. Pendente lite orders are not permanent
orders but, instead, terminate with the conclusion of
litigation. LaBow v. LaBow, 171 Conn. 433, 443, 370
A.2d 990 (1976). Thus, the issue of final orders involv-
ing child support—those contained in the arbitration
award—was not resolved by the pendente lite stipula-
tions.

Nor were the child support issues rendered moot
by virtue of the fact that the defendant still would be
obligated by statute and regulation to pay child support
if the award were vacated. The amount of child support
owed by a party to a dissolution action is an issue to
be determined by the trial court in light of the child
support guidelines. See General Statutes § 46b-215b (a)
(‘‘[t]he child support and arrearage guidelines issued
pursuant to section 46b-215a, adopted as regulations
pursuant to section 46b-215c . . . shall be considered
in all determinations of child support award amounts’’);
Tuckman v. Tuckman, 308 Conn. 194, 205, 61 A.3d 449
(2013) (‘‘the legislature has thrown its full support
behind the guidelines, expressly declaring that [t]he
. . . guidelines established pursuant to [General Stat-
utes §] 46b-215a and in effect on the date of the support
determination shall be considered in all determina-
tions of child support amounts’’ (emphasis in original;
internal quotation marks omitted)); Kirwan v. Kirwan,
supra, 185 Conn. App. 733 (‘‘the legislature concluded,
as a matter of public policy, that issues involving cus-
tody, visitation, and child support must be resolved only
by a court’’). The court may, in its discretion, deviate
from the child support guidelines in determining the
correct amount of child support in any particular case,
but ‘‘any deviation from the schedule or the principles
on which the guidelines are based must be accompanied
by the court’s explanation as to why the guidelines are



Page 25CONNECTICUT LAW JOURNALJuly 13, 2021

JULY, 2021 149337 Conn. 127

Blondeau v. Baltierra

inequitable or inappropriate and why the deviation is
necessary to meet the needs of the child.’’ Maturo v.
Maturo, 296 Conn. 80, 95–96, 995 A.2d 1 (2010). The
fact that the parties stipulated after arbitration to child
support payments based on their consideration of the
child support guidelines in no way resolved the issue
of child support or released the trial court from the
obligation to make a child support determination on
the record. See Favrow v. Vargas, 231 Conn. 1, 25, 647
A.2d 731 (1994) (trial court ‘‘must . . . determine on
the record the amount of support indicated by the guide-
lines schedule’’). Child support was a determination to
be made by the trial court after and separate from the
arbitration proceeding, and it was unresolved when the
trial court considered the motion to vacate the arbitra-
tion award. Therefore, the issue of child support was
not moot.

III

ARBITRATION AWARD

A

Additional Facts and Standard of Review

The trial court granted the plaintiff’s motion to vacate
the arbitration award on the grounds that (1) the arbitra-
tor exceeded the scope of the arbitration agreement
because the parties bargained for the arbitration of their
dissolution action to be governed by French law, but
the arbitrator applied Connecticut law to divide the
equity in the marital home, and (2) the arbitrator mani-
festly disregarded the law by ignoring the clear choice
of law provisions in the arbitration agreement and the
premarital agreement. The defendant challenges both
conclusions.

We begin by setting forth additional facts and proce-
dural history relevant to the defendant’s claims. The
parties purchased their home in 2008 for $1,145,000.
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The parties made a down payment in the amount of
$444,000, largely through funds provided by the plain-
tiff’s father. Whether as a loan or a gift,23 the plaintiff’s
father sent the plaintiff approximately $479,000 prior
to the purchase, and the plaintiff contributed approxi-
mately $429,000 of that amount toward the purchase
price of the home. The balance of the down payment,
approximately $15,000, was provided by the defendant.
Title to the home was taken in both of the parties’ names.
Over the ensuing years, the defendant made all of the
mortgage, tax, and insurance payments on the home,
which totaled more than $600,000. The arbitrator deter-
mined the fair market value of the home at the time of
dissolution to be $1,150,000 and the equity in the home
to be $531,000.

In allocating the equity in the parties’ home, the arbi-
trator began with the provisions of the premarital agree-
ment. The arbitrator explained: ‘‘The parties’ [premari-
tal] agreement contemplates that the parties may own
both separate and joint property. On the one hand,
[that] agreement provided that each party’s separate
property would remain the separate property of its
owner and belong exclusively to that party in the event
of a dissolution of marriage. . . . The [premarital]
agreement’s treatment of separate property applies to
all such property—whether owned at the time of the
marriage or acquired after the marriage by a party solely
in his or her name. . . . On the other hand, the [premar-
ital] agreement provides that property acquired by par-
ties in their joint names shall belong to both, absent
proof to the contrary.’’ (Citations omitted.) The arbitra-
tor also recognized that the $429,000 the plaintiff had
contributed to the purchase of the home had been the
separate property of the plaintiff when she received

23 It was disputed whether the funds received by the plaintiff from her
father were a loan or a gift. The proper characterization does not matter
for present purposes.
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those funds from her father. To determine how the equity
in the home should be distributed under these circum-
stances, the arbitrator explained that ‘‘[t]he answer
turns on (1) whether the home is separate or joint
property and, if joint property, (2) whether Connecticut
law or French law determines this distribution. The
[premarital] agreement answers the first question, and
well established choice of law principles answer the
second. The [premarital] agreement provides that the
parties’ home is joint property. Article III of [that] agree-
ment states that, ‘unless there is legal proof to the con-
trary . . . [r]eal property . . . shall be presumed to
belong to the one of the spouses in whose name the
acquisition is made, and to both, if the acquisition is
made in both of their names.’ Here, the parties took title
to the marital home jointly. The [premarital] agreement
thus presumes that the marital home belongs to both
parties, and neither party presented evidence sufficient
to rebut this clear presumption.’’

The arbitrator then addressed how to divide the
equity in the marital home. ‘‘Though the [premarital]
agreement provides that the marital home is joint prop-
erty, it does not dictate how such joint property is to
be divided—a point on which the parties now disagree.
The plaintiff contends that French law should deter-
mine the division, [whereas] the defendant contends
that Connecticut law controls. Under French law, each
party would recover his or her contribution to the joint
asset and would receive any return on investment or
profit thereon in proportion to the contribution made.
. . . Under Connecticut law, the joint asset may be
divided in the discretion of the tribunal.’’ (Citation omit-
ted; footnote omitted.) The arbitrator applied the ‘‘most
significant relationship approach’’ of § 188 of the Restate-
ment (Second) of Conflict of Laws to resolve the con-
flict of laws. The arbitrator first determined that the
parties had not explicitly chosen a particular rule of
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law to govern their contractual rights and duties as to
jointly owned property in the event of divorce. Specifi-
cally, the arbitrator determined that ‘‘[t]he [premarital]
agreement does . . . explicitly choose French law to
govern the parties’ relationship during the term of their
marriage. In article I of [that] agreement, the parties
‘designate[d], as the law to be applicable to their matri-
monial regime, the French law,’ and ‘adopt[ed] as the
basis for their union the regime of the separation of
property, as . . . established by [the French Civil
Code].’ . . . During their marriage, the parties were to
manage their property and answer for their own debts
under the French regime of separation. . . . The [pre-
marital] agreement does not, however, include a similar
choice of law provision to govern the parties’ joint prop-
erty in the event of divorce.’’ (Citations omitted; empha-
sis in original.) Having concluded that the parties had
not designated a particular rule of law to govern the dis-
tribution of the equity in the home, the arbitrator applied
the most significant relationship approach and deter-
mined that Connecticut law should govern the division
of the equity in the home.

Applying Connecticut law to distribute the equity in
the home, the arbitrator awarded title of the home to
the plaintiff and ordered her to pay $212,000 to the
defendant. The arbitrator explained: ‘‘The payment to
be made by the plaintiff to the defendant . . . is a
reflection that the parties have both contributed to the
ownership of [the home]. Further, it provides that the
defendant will receive his equitable share without con-
cern to the vagaries of the real estate market. Finally,
it is a part of the crafted mosaic intended to adequately
address both the statutory criteria for the division of
joint property and the award of spousal support.’’

The principles governing our review of the defen-
dant’s claims are well established. ‘‘Because we favor
arbitration as a means of settling private disputes, we
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undertake judicial review of arbitration awards in a
manner designed to minimize interference with an effi-
cient and economical system of alternative dispute reso-
lution. . . . Furthermore, in applying this general rule
of deference to an arbitrator’s award, [e]very reason-
able presumption and intendment will be made in favor
of the [arbitration] award and of the arbitrators’ acts
and proceedings.’’ (Internal quotation marks omitted.)
State v. Connecticut State Employees Assn., SEI Local
2001, 287 Conn. 258, 270, 947 A.2d 928 (2008). ‘‘Judicial
review of [arbitration] decisions is narrowly confined.
. . . When the parties agree to arbitration and establish
the authority of the arbitrator through the terms of their
submission, the extent of our judicial review of the
award is delineated by the scope of the parties’ [arbitra-
tion] agreement.’’ (Internal quotation marks omitted.)
Harty v. Cantor Fitzgerald & Co., 275 Conn. 72, 80,
881 A.2d 139 (2005). This is because ‘‘[a]rbitration is a
creature of contract and the parties themselves, by the
terms of their submission, define the powers of the arbi-
trators.’’ (Internal quotation marks omitted.) LaFrance
v. Lodmell, supra, 322 Conn. 850.

The standard of review in this context depends on
whether the submission to the arbitrator is restricted or
unrestricted. A restricted submission, which expressly
‘‘restrict[s] the breadth of the issues [to be resolved by
the arbitrator], reserv[es] explicit rights, or condition[s]
the award on court review,’’ is subject to de novo
review. (Internal quotation marks omitted.) Office of
Labor Relations v. New England Health Care Employ-
ees Union, District 1199, AFL-CIO, 288 Conn. 223,
229, 951 A.2d 1249 (2008). The arbitrator’s award in
an unrestricted submission, by contrast, is considered
‘‘final and binding; thus the courts will not review the
. . . award for errors of law or fact.’’ (Internal quotation
marks omitted.) Harty v. Cantor Fitzgerald & Co.,
supra, 275 Conn. 80. ‘‘Where the submission does not
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otherwise state, the arbitrators are empowered to
decide factual and legal questions and an award cannot
be vacated on the grounds that . . . the interpretation
of the agreement by the arbitrators was erroneous.
Courts will not review the evidence nor, where the
submission is unrestricted, will they review the arbitra-
tors’ decision of the legal questions involved.’’ (Internal
quotation marks omitted.) Id.

The parties have not addressed in their briefs whether
the submission to the arbitrator was restricted; nor have
they asked us to review de novo the award’s division
of the home equity. Instead, both parties present their
competing arguments using the ‘‘scope of the submis-
sion’’ and ‘‘manifest disregard of the law’’ grounds to
vacate an award under § 52-418 (a) (4). That presenta-
tion presupposes an unrestricted submission. See
Toland v. Toland, 179 Conn. App. 800, 807 n.5, 182 A.3d
651 (‘‘analysis under § 52-418 . . . applies when a party
attempts to vacate unrestricted submissions’’ (empha-
sis in original)), cert. denied, 328 Conn. 935, 183 A.3d
1174 (2018). We will address the parties’ claims as they
have been presented to us and, therefore, apply the
standard of review applicable to unrestricted submis-
sions.24 See, e.g., Industrial Risk Insurers v. Hartford
Steam Boiler Inspection & Ins. Co., 258 Conn. 101, 112,
779 A.2d 737 (2001) (‘‘[a] submission is unrestricted
unless otherwise agreed by the parties’’ (internal quota-
tion marks omitted)); Maluszewski v. Allstate Ins. Co.,
34 Conn. App. 27, 36, 640 A.2d 129 (‘‘[T]he parties easily
could have provided that the arbitrators’ conclusions
of law would be subject to de novo review. The failure

24 The plaintiff argued in the trial court that the submission was restricted
but invoked, as she does here, the ‘‘scope of the submission’’ and ‘‘manifest
disregard of the law’’ grounds to vacate under § 52-418 (a) (4), which apply
to unrestricted submissions. The trial court’s order granting the plaintiff’s
motion to vacate the award did not explicitly address whether the submission
was restricted, but, as requested, the trial court invoked § 52-418 (a) (4) in
granting the plaintiff’s motion to vacate the award.
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explicitly to do so in this case leaves the submission
unrestricted.’’), cert. denied, 229 Conn. 921, 642 A.2d
1214 (1994).

The consequence of this limitation is significant
because it means that judicial review is confined to
determining only whether the arbitrator exceeded her
authority under § 52-418. ‘‘[A] claim that the arbitrators
have ‘exceeded their powers’ may be established under
§ 52-418 in either one of two ways: (1) the award fails
to conform to the submission, or, in other words, falls
outside the scope of the submission; or (2) the arbitra-
tors manifestly disregarded the law.’’ Harty v. Cantor
Fitzgerald & Co., supra, 275 Conn. 85. Contrary to the
trial court’s ruling, neither ground for judicial interven-
tion exists here.

B

Scope of the Award

‘‘The standard for reviewing a claim that the award
does not conform to the submission requires what we
have termed ‘in effect, de novo judicial review.’ ’’ Id.,
84. The de novo label in this context means something
very different from typical de novo review because
review under this standard and in this setting ‘‘is limited
to a comparison of the award to the submission. Our
inquiry generally is limited to a determination as to
whether the parties have vested the arbitrators with
the authority to decide the issue presented or to award
the relief conferred. With respect to the latter, we have
explained that, as long as the arbitrator’s remedies were
consistent with the agreement they were within the
scope of the submission. . . . In making this determi-
nation, the court may not engage in fact-finding by pro-
viding an independent interpretation of the contract,
but simply is charged with determining if the arbitrators
have ignored their obligation to interpret and to apply
the contract as written.’’ (Citations omitted; footnotes
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omitted; internal quotation marks omitted.) Id., 85–86;
see also AFSCME, Council 4, Local 2663 v. Dept. of
Children & Families, 317 Conn. 238, 252 n.8, 117 A.3d
470 (2015) (‘‘although this court has stated that a court’s
review of an arbitration award is in effect, de novo judi-
cial review, this means only that we draw our own con-
clusions regarding whether an arbitration award con-
forms to the submission’’ (internal quotation marks
omitted)). To justify vacating an award on the ground
that the award exceeds the scope of the submission,
‘‘we must determine that the award necessarily falls
outside the scope of the submission.’’ (Emphasis in
original.) Harty v. Cantor Fitzgerald & Co., supra, 275
Conn. 98; see also United Paperworkers International
Union, AFL-CIO v. Misco, Inc., 484 U.S. 29, 38, 108 S.
Ct. 364, 98 L. Ed. 2d 286 (1987) (‘‘as long as the arbitrator
is even arguably construing or applying the contract
and acting within the scope of his authority, that a
court is convinced he committed serious error does not
suffice to overturn his decision’’); AFSCME, Council 4,
Local 1303-325 v. Westbrook, 309 Conn. 767, 780, 75
A.3d 1 (2013) (‘‘It is not [the court’s] role to determine
whether the arbitrator’s interpretation of the collective
bargaining agreement was correct. It is enough to
uphold the judgment of the court, denying the [union’s]
application to vacate the award, that such interpretation
was a good faith effort to interpret the terms of the
collective bargaining agreement.’’ (Internal quotation
marks omitted.)).

To determine whether the arbitrator’s award neces-
sarily fell outside the scope of the submission, we begin
with the language of the arbitration agreement. The
parties’ disagreement is centered on two of its provi-
sions. The first provides in relevant part: ‘‘The parties
agree to be guided by the laws . . . of Connecticut
during the arbitration process and with respect to the
substantive issues submitted for resolution by the
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[a]rbitrator, except that the [a]rbitrator shall be guided
by the French Civil Code with regard to any claim by
the parties that the [a]rbitrator either vacate their pre-
marital agreement or effectuate their premarital agree-
ment and if effectuated determine what property is
included within the scope of the premarital agreement
pursuant to [the] French Civil Code.’’ The second provi-
sion provides in relevant part: ‘‘The parties shall arbi-
trate the dissolution of marriage action, including, but
not limited to issues of’’ how to ‘‘determine the validity
and effectuation of the parties’ premarital agreement;
and if effectuated determine what property is included
within the scope of the premarital agreement pursuant
to [the] French Civil Code . . . .’’

The plaintiff argues that these provisions required the
arbitrator to apply the French Civil Code to determine
whether property was joint or separate and to allocate
property between the parties in accordance with that
law. The defendant advocates a narrower construction,
under which the arbitration agreement required French
law to be applied to only two issues: (1) whether the
premarital agreement would be enforced, and (2) what
property came within the scope of the premarital agree-
ment. The defendant contends that, because there ulti-
mately was no dispute between the parties over either
the enforceability of the premarital agreement or the
inclusion of the marital home within the scope of the
assets subject to the premarital agreement, the arbitra-
tor’s award plainly conformed to the scope of the sub-
mission.

The language of the arbitration agreement is unclear
at best with regard to the issues in the present case.25

25 The arbitration agreement contains a number of perplexing word choices
that create difficulty for the plaintiff’s argument that the parties intended
to require the arbitrator to apply French law to determine how to distribute
the property after classifying it as separate or joint property. First, the
arbitration agreement provides that the arbitrator will be ‘‘guided’’ by the
French Civil Code in certain specified respects. Choice of law provisions
typically do not employ such gentle language but, instead, state unequivo-
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We need not, however, choose between the parties’
competing interpretations of these specific provisions
contained in the arbitration agreement. The question
for this court is not whether the arbitrator decided
the issues correctly but only whether the issues were
submitted for her to decide. ‘‘In determining whether
an arbitrator has exceeded the authority granted under
the contract, a court cannot base the decision on
whether the court would have ordered the same relief,
or whether . . . the arbitrator correctly interpreted the
contract. The court must instead focus on whether the
[arbitrator] had authority to reach a certain issue . . . .
[A]s long as the arbitrator is even arguably construing
or applying the contract and acting within the scope of

cally what law will govern or control. Second, the irregular use of the word
‘‘effectuate’’ in the agreement leads to further ambiguity. The plaintiff argues
that ‘‘effectuating’’ the premarital agreement means carrying out the substan-
tive provisions of that agreement, an interpretation that would have substan-
tial force if it did not fight against the peculiar phrasing of the arbitration
agreement, which provides that the arbitrator ‘‘shall be guided by the French
Civil Code with regard to any claim by the parties that the [a]rbitrator either
vacate their premarital agreement or effectuate their premarital agreement
. . . .’’ (Emphasis added.) The parallel structure employed by the parties
suggests that ‘‘effectuate’’ is intended to mean the opposite of ‘‘vacate,’’ i.e.,
‘‘enforce.’’ This ambiguity leads to a lack of clarity that, in our view, is
never removed: Does the arbitrator effectuate the premarital agreement by
upholding its validity and applying its terms only to ‘‘determine what property
is included within the scope of the premarital agreement pursuant to [the]
French Civil Code,’’ as the defendant argues, or did the parties intend that
the effectuation of the premarital agreement would require the arbitrator
to apply French law in all respects when carrying out the substantive provi-
sions of that agreement? This question points to further confusion sowed
by the provision in the arbitration agreement stating that the arbitrator shall
‘‘determine what property is included within the scope of the premarital
agreement pursuant to [the] French Civil Code . . . .’’ Does this provision
mean, as the defendant argues, that the French Civil Code will be used only
to determine the proper categorization of property as separate or joint, or
does it mean, as the plaintiff argues, that the arbitrator also must apply
French law to the distribution of all property, whether joint or separate,
once a determination is made to effectuate the premarital agreement? The
plaintiff’s construction ultimately may be the better one, but the lack of
clarity makes it virtually impossible to argue that the arbitrator’s efforts to
untangle this knotty language exceeded the scope of the submission.
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authority, the award must be enforced. The arbitrator’s
decision cannot be overturned even if the court is con-
vinced that the arbitrator committed serious error.’’ (Inter-
nal quotation marks omitted.) Comprehensive Ortho-
paedics & Musculoskeletal Care, LLC v. Axtmayer, 293
Conn. 748, 755, 980 A.2d 297 (2009). ‘‘[A]s long as the
arbitrator’s remedies were consistent with the agree-
ment they were within the scope of the submission. . . .
[T]he court may not engage in fact-finding by provid-
ing an independent interpretation of the contract, but
simply is charged with determining if the arbitrators
have ignored their obligation to interpret and to apply
the contract as written.’’ (Citations omitted; internal quo-
tation marks omitted.) Harty v. Cantor Fitzgerald &
Co., supra, 275 Conn. 86; see also Stratford v. Interna-
tional Assn. of Firefighters, AFL-CIO, Local 998, 248
Conn. 108, 116, 728 A.2d 1063 (1999) (‘‘it is the arbitra-
tor’s judgment that was bargained for and contracted
for by the parties, and we do not substitute our own
judgment merely because our interpretation of the
agreement or contract at issue might differ from that
of the arbitrator’’).

We have no difficulty answering this question in the
affirmative. There is no evidence that the arbitrator
ignored her obligation to interpret and to apply the
arbitration agreement. The arbitrator carefully consid-
ered the arbitration submission in reaching her award,
as demonstrated by her reference to the contested lan-
guage in the arbitration agreement and her explanation
that ‘‘both parties are asking this arbitrator and the
court to enforce the premarital agreement in accor-
dance with its terms. Therefore, the controversy between
them is not as to whether the premarital agreement
should be enforced but, instead, what the reach of its
terms [is] regarding assets, and, as to certain issues,
whether French law or Connecticut law applies.’’ The
arbitrator determined that the home equity fell within



Page 36 CONNECTICUT LAW JOURNAL July 13, 2021

JULY, 2021160 337 Conn. 127

Blondeau v. Baltierra

the scope of the premarital agreement, as evidenced
by the arbitrator’s reliance on the premarital agreement
to reach her determination that the home was joint
property because it was held in both parties’ names.

In comparing the award to the submission, it is clear
that the arbitrator fulfilled her obligation to interpret
and to apply the arbitration agreement. See, e.g., Harty
v. Cantor Fitzgerald & Co., supra, 275 Conn. 85–86.
Although the plaintiff challenges the correctness of the
arbitrator’s interpretation of the arbitration agreement,
it is beyond the scope of our review to substitute our
own interpretation of the contract for the arbitrator’s
when the arbitrator had fulfilled her obligation to inter-
pret and to apply the agreement. See AFSCME, Council
4, Local 1303-325 v. Westbrook, supra, 309 Conn. 780;
Harty v. Cantor Fitzgerald & Co., supra, 85–86. We
agree with the defendant that the arbitrator’s award did
not exceed the scope of the parties’ submission, and the
trial court erred in ruling that it did.

C

Manifest Disregard of the Law

The defendant next claims that the trial court incor-
rectly concluded that the arbitrator manifestly disre-
garded the law when she distributed the equity in the
marital home pursuant to Connecticut law. In response,
the plaintiff argues that the arbitrator manifestly disre-
garded the law by not adhering to the choice of law
provision in the premarital agreement, which she argues
designated French law as governing the distribution of
joint property. Because the arbitrator’s determination
was not an ‘‘egregious or patently irrational misper-
formance of duty’’; (internal quotation marks omitted)
Saturn Construction Co. v. Premier Roofing Co., 238
Conn. 293, 308, 680 A.2d 1274 (1996); we agree with the
defendant that the arbitrator did not manifestly disre-
gard the law.
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Manifest disregard of the law is an extremely defer-
ential standard of review. ‘‘[T]he manifest disregard of
the law ground for vacating an arbitration award is nar-
row and should be reserved for circumstances of an
arbitrator’s extraordinary lack of fidelity to established
legal principles.’’ (Internal quotation marks omitted.)
Garrity v. McCaskey, supra, 223 Conn. 10. This level
of deference is appropriate because the parties vol-
untarily have chosen arbitration as a means to resolve
their legal dispute. See id., 4 (‘‘[w]hen the parties agree
to arbitration and establish the authority of the arbi-
trator through the terms of their submission, the extent
of our judicial review of the award is delineated by the
scope of the parties’ agreement’’); see also Groton v.
United Steelworkers of America, 254 Conn. 35, 51–52,
757 A.2d 501 (2000) (‘‘Voluntary arbitration is a method
by which parties freely determine that their disputes
will be resolved, at least in the first instance, not by
public officials such as judges or administrators, but
by arbitrators. Our legal system encourages that deter-
mination by ordinarily giving great deference to . . .
both the factual and legal determinations of the arbi-
trators.’’ (Citation omitted.)). As an essential compo-
nent of that choice, they have agreed to bypass the usual
adjudicative apparatus, including its conventional appel-
late features, for the advantages that accompany pri-
vate arbitration. To borrow a phrase from the marriage
ceremony, that choice is made ‘‘for better or for worse,’’
which, in this context, means that the arbitrator’s deci-
sion is final and binding unless it is manifestly, obvi-
ously, and indisputably wrong. Review by a judicial
authority is not forfeited entirely, but it is conducted
under a different and far less rigorous level of scrutiny.

Under this ‘‘highly deferential standard’’; Harty v.
Cantor Fitzgerald & Co., supra, 275 Conn. 102; our
precedent instructs that three elements must be satis-
fied before we will ‘‘vacate an arbitration award on the
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ground that the arbitration panel manifestly disregarded
the law: (1) the error was obvious and capable of being
readily and instantly perceived by the average person
qualified to serve as an arbitrator; (2) the arbitration
panel appreciated the existence of a clearly governing
legal principle but decided to ignore it; and (3) the gov-
erning law alleged to have been ignored by the arbi-
tration panel is [well-defined], explicit, and clearly
applicable.’’ (Internal quotation marks omitted.) Nor-
walk Police Union, Local 1727, Council 15, AFSCME,
AFL-CIO v. Norwalk, 324 Conn. 618, 629, 153 A.3d 1280
(2017). ‘‘[E]very reasonable presumption and intendment
will be made in favor of the [arbitration] award and of
the arbitrators’ acts and proceedings.’’ (Internal quota-
tion marks omitted.) State v. Connecticut State Employ-
ees Assn., SEIU Local 2001, supra, 287 Conn. 270.

These elements are not satisfied in the present case.
This should come as no surprise to the parties in light
of the nature of the legal issues that they agreed to have
determined by the arbitrator—which include questions
requiring the interpretation of an opaquely worded,
French matrimonial contract that incorporates unfamil-
iar provisions of French law submitted to a sole arbitra-
tor pursuant to an arbitration agreement, which itself
employed inexact language providing that the arbitra-
tor shall be ‘‘guided’’ by the relevant French law only
in limited respects. Under these circumstances, each
of the parties—knowing that litigation was impending—
voluntarily accepted a real and substantial risk of being
disappointed by an outcome with very limited opportu-
nity for judicial review under the manifest disregard
standard.

The premarital agreement provides that, ‘‘unless
there is legal proof to the contrary . . . [r]eal property
and business assets shall be presumed to belong to the
one of the spouses in whose name the acquisition is
made, and to both, if the acquisition is made in both
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of their names.’’ The arbitrator found that the parties’
marital home was joint property under the premarital
agreement because it was acquired in both parties’ names
and neither party had presented evidence to rebut the
presumption of joint ownership. Because we do not
review an arbitrator’s award under an unrestricted sub-
mission for errors of law or fact; Harty v. Cantor Fitz-
gerald & Co., supra, 275 Conn. 80; we will not disturb
the arbitrator’s finding, uncontested by the parties, that
there was no evidence directly or expressly rebutting
the agreement’s presumption of joint ownership; nor
will we disturb the arbitrator’s resulting classification of
the home as joint property under the premarital agree-
ment. The arbitrator’s determination that the home
equity was joint property under the premarital agree-
ment demonstrated careful consideration of the terms
of the agreement, aided, as the arbitrator deemed perti-
nent, by the testimony of the parties’ expert witnesses
on French law. The arbitration award did not constitute
an ‘‘egregious or patently irrational rejection of clearly
controlling legal principles’’ constituting a manifest dis-
regard of the law. Garrity v. McCaskey, supra, 223 Conn.
11.

The plaintiff argues that the arbitrator manifestly dis-
regarded the choice of law provision in the premarital
agreement, which ‘‘designate[d], as the law to be appli-
cable to their matrimonial regime, the French law
. . . .’’26 Typically, a claim that the arbitrator has mani-

26 The plaintiff also argues that the arbitrator manifestly disregarded the
choice of law provision in the arbitration agreement. As we discussed in
part III B of this opinion, the choice of law provision in the arbitration
agreement was ambiguous and arguably inapplicable to the question of how
to distribute joint property. For this reason, the provision was not ‘‘[well-
defined], explicit, and clearly applicable’’; (internal quotation marks omitted)
Norwalk Police Union, Local 1727, Council 15, AFSCME, AFL-CIO v. Nor-
walk, supra, 324 Conn. 629; and any misapplication of the provision will
not constitute a manifest disregard of the law. See Harty v. Cantor Fitzger-
ald & Co., supra, 275 Conn. 103–105 (arbitrator’s interpretation of ‘‘patent
ambiguity’’ in contract could not establish manifest disregard of law).



Page 40 CONNECTICUT LAW JOURNAL July 13, 2021

JULY, 2021164 337 Conn. 127

Blondeau v. Baltierra

festly disregarded the law depends on some applicable
statutory provision or common-law rule that the arbitra-
tor is claimed to have egregiously ignored. See, e.g.,
Board of Education v. New Milford Education Assn.,
331 Conn. 524, 531, 205 A.3d 552 (2019) (claimed mani-
fest disregard of collateral estoppel and res judicata
doctrines); Economos v. Liljedahl Bros., Inc., 279 Conn.
300, 308, 901 A.2d 1198 (2006) (claimed manifest disre-
gard of Home Improvement Act, General Statutes § 20-
429 (a)); Saturn Construction Co. v. Premier Roofing
Co., supra, 238 Conn. 305–306 (claimed manifest dis-
regard of statutory notice requirement under General
Statutes § 49-41a); Garrity v. McCaskey, supra, 223
Conn. 11–12 (claimed manifest disregard of federal and
state statutes of limitations). Here, the plaintiff argues
that the arbitrator manifestly disregarded a binding, con-
tractual choice of law provision in the premarital agree-
ment executed by the parties. We disagree that ‘‘[t]he
exceptionally high burden for proving a claim of mani-
fest disregard of the law under § 52-418 (a) (4)’’ is met
in the present case. (Internal quotation marks omitted.)
State v. Connecticut State Employees Assn., SEIU Local
2001, supra, 287 Conn. 280.

The arbitrator’s decision to distribute the home equity
pursuant to Connecticut law was based on two related
determinations, namely, (1) her interpretation and
application of the provisions in the premarital agree-
ment governing the classification of the home as joint
property, and (2) her conclusion that the separation of
property ‘‘matrimonial regime’’ chosen by the parties
did not designate French law to govern the distribution
of joint property. The arbitrator identified a number of
gaps in the premarital agreement that led her to con-
clude that it did not explicitly designate the law gov-
erning the distribution of joint property. The arbitrator
noted that the premarital agreement specifically pro-
vided that ‘‘each party’s separate property would remain
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the separate property of its owner and belong exclu-
sively to that party in the event of a dissolution of [the]
marriage.’’ The agreement, however, contained no
equally explicit provision for the division of joint prop-
erty. Indeed, the only other mention in the premarital
agreement of how property would be treated upon the
dissolution of the marriage appeared in a single para-
graph, which provided: ‘‘At the time of the dissolution
of the marriage, the spouses or their heirs and repre-
sentatives shall take back all items for which they can
prove being the owners by title, use, mark or invoice.
All items over which no right of ownership can be proven
shall be deemed to belong automatically and indivisibly
to each one of the spouses, in equal parts.’’ Thus, the pre-
marital agreement provided for the distribution upon
divorce of separate property and property for which
no owner could be established but contained no similar
provision regarding joint property.

Finding no explicit directive in the premarital agree-
ment for the distribution of joint property upon divorce,
the arbitrator then queried whether the agreement pro-
vided for a choice of law governing the distribution of
joint property. The arbitrator explained: ‘‘The [premari-
tal] agreement does . . . explicitly choose French law
to govern the parties’ relationship during the term of
their marriage. In article I of [that] agreement, the par-
ties ‘designate[d], as the law to be applicable to their
matrimonial regime, the French law,’ and ‘adopt[ed]
as the basis for their union the regime of the separation
of property, as . . . established by [the French Civil
Code].’ . . . During their marriage, the parties were to
manage their property and answer for their own debts
under the French regime of separation. . . . The [pre-
marital] agreement does not, however, include a similar
choice of law provision to govern the parties’ joint prop-
erty in the event of divorce.’’ (Citations omitted; empha-
sis in original.) The arbitrator’s conclusion that the
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distribution of joint property upon dissolution was not
a subject within the ‘‘matrimonial regime’’ referred to
by the premarital agreement was supported in part by
her finding that, ‘‘[h]istorically, [a French marital con-
tract’s] purpose was to govern the relationship of the
spouses during their marriage and to make provisions
for the eventuality of death—not the eventuality of
divorce. Only in more recent times have French mar-
ital contracts also been used to define the rights of the
spouses in the event of either death or divorce.’’ The
uncertainty of the historical tradition, when combined
with the textual ambiguity in the premarital agreement
itself, undermines the plaintiff’s claim of manifest error.

The plaintiff claims that the arbitrator improperly
construed the choice of law provision in the premari-
tal agreement to be inapplicable to the distribution of
joint property upon dissolution of the parties’ marriage.
Essentially, the plaintiff takes issue with the arbitra-
tor’s interpretation of the meaning and extent of the
‘‘matrimonial regime’’ by which the parties intended to
be governed under the premarital agreement. It is well
established, however, that mere disagreement with the
arbitrator’s interpretation of an agreement falls far short
of establishing a manifest disregard of the law. See
Harty v. Cantor Fitzgerald & Co., supra, 275 Conn.
103–104 (‘‘[T]he defendant’s claim is predicated largely
on the arbitrators’ interpretation of the agreement and
factual findings . . . . [T]hese issues are beyond the
scope of our review.’’ (Footnote omitted.)); Saturn
Construction Co. v. Premier Roofing Co., supra, 238
Conn. 308 (‘‘[a] party’s mere disagreement with the pan-
el’s interpretation and application of established legal
principles is a far cry from the egregious or patently
irrational misperformance of duty that must be shown
in order to prove a manifest disregard of the law under
§ 52-418 (a) (4)’’ (internal quotation marks omitted)).
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The deference owed to the arbitrator’s decision is not
defeated, even if the losing party’s preferred interpreta-
tion finds substantial support upon a close analysis of
the controlling legal principles at issue. In other words,
the plaintiff does not satisfy the manifest disregard stan-
dard simply by persuading us that the arbitrator misin-
terpreted the choice of law provision in the premarital
agreement.27 See State v. Connecticut State Employees
Assn., SEIU Local 2001, supra, 287 Conn. 281 (‘‘even if
the arbitrator’s decision constitutes a misapplication
of the relevant law, we are not at liberty to set aside an
[arbitrator’s] award because of an arguable difference
regarding the meaning or applicability of laws’’ (empha-
sis in original; internal quotation marks omitted)); Gar-
rity v. McCaskey, supra, 223 Conn. 11–12 (‘‘[W]e do not
review an arbitrator’s decision merely for errors of law
. . . . Even if the arbitrators were to have misapplied
the [applicable law], such a misconstruction of the law
would not demonstrate the arbitrators’ egregious or
patently irrational rejection of clearly controlling legal
principles.’’). This deference follows from our narrowly
confined review of arbitration awards. Harty v. Cantor
Fitzgerald & Co., supra, 275 Conn. 80. The parties bar-
gained for arbitration and established the authority of
the arbitrator through their submission. We will not
substitute our interpretation of the premarital agree-
ment for that of the arbitrator. See, e.g., Oxford Health

27 Although it is not the case here, a situation could arise in which an
arbitrator’s interpretation of a contract provision constitutes a manifest
disregard of the law. See, e.g., Westerbeke Corp. v. Daihatsu Motor Co.,
Ltd., 304 F.3d 200, 214 (2d Cir. 2002) (‘‘[u]nless [the respondent] can show
that the arbitrator manifestly disregarded a clearly applicable and explicit
principle of contract construction in reading [the contract], we will not
disturb the arbitrator’s contractual interpretation’’); Yusuf Ahmed Algha-
nim & Sons, W.L.L. v. Toys ‘‘R’’ Us, Inc., 126 F.3d 15, 25 (2d Cir. 1997)
(‘‘[w]e will overturn an award [when] the arbitrator merely mak[es] the right
noises—noises of contract interpretation—while ignoring the clear meaning
of contract terms’’ (internal quotation marks omitted)), cert. denied, 522
U.S. 1111, 118 S. Ct. 1042, 140 L. Ed. 2d 107 (1998).
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Plans, LLC v. Sutter, 569 U.S. 564, 573, 133 S. Ct. 2064,
186 L. Ed. 2d 113 (2013) (‘‘The arbitrator did what the
parties requested: He provided an interpretation of the
contract resolving [their dispute]. His interpretation
went against [the petitioner], maybe mistakenly so. But
still, [the petitioner] does not get to rerun the matter
in a court. . . . [T]he question for a judge is not
whether the arbitrator construed the parties’ contract
correctly, but whether he construed it at all.’’); State v.
New England Health Care Employees Union, District
1199, AFL-CIO, 265 Conn. 771, 780, 830 A.2d 729 (2003)
(‘‘[I]t was incumbent upon the arbitrator to interpret
the relevant language. Although the plaintiff and the
trial court may disagree with the arbitrator’s ultimate
interpretation of that section . . . it is the arbitrator’s
judgment that was bargained for . . . and we do not
substitute our own judgment merely because our inter-
pretation of the agreement or contract at issue might
differ from that of the arbitrator.’’ (Internal quotation
marks omitted.)).

To meet the applicable standard, the error must be
obvious by reference to explicit and clearly applicable
law. Norwalk Police Union, Local 1727, Council 15,
AFSCME, AFL-CIO v. Norwalk, supra, 324 Conn. 629.
The plaintiff’s preferred interpretation in this case may
be correct, but it is not obviously correct based on the
explicit requirements of the premarital agreement or
French law. The ambiguities in the premarital agree-
ment go to the heart of the required distribution of joint
property upon divorce, making the proper distribution
of that property far from obvious. To summarize, the
premarital agreement explicitly provided for the dis-
tribution upon divorce of separate property and prop-
erty for which ownership could not be established,
but it was conspicuously silent on the distribution of
joint property upon divorce. The premarital agreement
declared that French law governed their ‘‘matrimonial
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regime’’ but left the meaning of this critical term unde-
fined. In light of these ambiguities, any error that may
have been made by the arbitrator in distributing the
equity in the marital home did not amount to an ‘‘egre-
gious or patently irrational misperformance of duty’’;
(internal quotation marks omitted) Saturn Construc-
tion Co. v. Premier Roofing Co., supra, 238 Conn. 308;
that would permit a court to vacate the arbitration
award.

IV

ISSUES RELATED TO CHILD SUPPORT

Finally, the defendant claims that the trial court
improperly vacated the arbitration award on the ground
that the award included issues related to child support
in violation of §§ 46b-66 (c) and 52-408. See footnotes
6 and 7 of this opinion. Alternatively, the defendant
claims that, even if the trial court correctly concluded
that the award violated §§ 46b-66 (c) and 52-408, the
portion of the award related to child support was sev-
erable from the remainder of the award. The plaintiff
responds that the trial court correctly concluded that
the award violated §§ 46b-66 (c) and 52-408 and argues
that the portion of the award related to child support
was not severable. We agree with the plaintiff that the
trial court correctly determined that the award violated
§§ 46b-66 (c) and 52-408 but conclude that the portion
of the award related to child support was severable
from the remainder of the award.

A number of the provisions in the award directly
concerned the care and support of the parties’ chil-
dren.28 The award allocated the payment of child care

28 We do not suggest that it was the arbitrator’s intention to disregard the
statutes prohibiting the arbitration of issues related to child support. It
appears from the record that the parties actually induced this error, if
inadvertently so. The parties initially desired an unallocated award of ali-
mony and child support and, therefore, requested the arbitrator to include
child support in an unallocated award in a manner that would not violate
§§ 46b-66 (c) and 52-408. To that end, on October 13, 2017, the parties
submitted a stipulation to the court in which they recognized that ‘‘§ 46b-
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66 (c) (2) provides that the arbitrator may not arbitrate child support.’’ The
stipulation also provided that the parties had filed financial affidavits and
calculated the child support presumptive minimum to be $714 per week
paid by the defendant to the plaintiff pursuant to the state’s child support
guidelines. The stipulation further provided: ‘‘The parties agree to this child
support minimum and to submit the balance of the issues (except for child
support) to the arbitrator to include [in] her issuance of orders regarding
the parties’ incomes and an unallocated alimony and child support order
that shall not be less than the child support minimum pursuant to the child
support guidelines referenced herein and in the guidelines attached hereto.’’

In attempting to explain this unusual stipulation to the trial court, the
following colloquy took place:

‘‘[The Plaintiff’s Counsel]: This is an agreement that the parties have
reached . . . along with [the arbitrator’s] help because we cannot, under
the statute, arbitrate issues of child support. So, we’ve reached an agreement
in regards to what at least the presumptive minimum of child support is.
We’re asking the court to accept that. This way, [the arbitrator] doesn’t have
to get into that area of inquiry.

* * *
‘‘The Court: You know, I don’t understand this because you’re reserving

the right to go back to square one in the first place.
‘‘[The Defendant’s Counsel]: We’re going—we’re moving forward on an

unallocated order, Judge. And this allows us to—
‘‘The Court: No, I understand. But you’re reserving the right—you under-

stand what I’m saying? . . .
‘‘[The Plaintiff’s Counsel]: Our expectation is that [the arbitrator is] going

to assist [the] parties in making determinations of income [that] ultimately
will be binding on them to be able to plug the income in the child support
guideline calculation. . . .

‘‘The Court: Oh, I see. Because she’s going to do an unallocated order.
‘‘[The Defendant’s Counsel]: Correct.

* * *
‘‘[The Plaintiff’s Counsel]: [W]e’re trying to eliminate the arbitrator [from

having] anything to do with child support. That’s why we’re providing the
stipulation to the court. . . .

‘‘The Court: I’m not going to debate it with you. I don’t see any real
problem except down the road, maybe. Because it’s an unallocated order,
so [the arbitrator] is ordering child support.

‘‘[The Plaintiff’s Counsel]: Not necessarily, because she’s going to take the
presumptive minimum that we’re asking the court to . . . order right now.

‘‘The Court: That doesn’t shield her from—protect her from entering an
unallocated order, does it?

‘‘[The Plaintiff’s Counsel]: No, but she’s going to take this child support
order, which we’re asking the court to approve and make an order of the
court, and apply that into her order. So, she herself is not making any child
support determination.

‘‘The Court: Yeah. Oh, so, when she gives the unallocated order of alimony
and child support, it’s known because of your stipulation here that it’s really
an alimony order.

‘‘[The Plaintiff’s Counsel]: Correct.
* * *

‘‘The Court: Well, for the record, for what it’s worth, the court accepts
the stipulation pendente lite but makes no indication that it will be supported
if it’s appealed. . . .
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expenses, health insurance and health expenses for the
children, and the children’s extracurricular expenses,
and required the defendant to maintain life insurance
for the benefit of the children.29 The defendant does
not claim that the trial court incorrectly concluded that
these were ‘‘issues related to child support’’ prohibited
under §§ 46b-66 (c) and 52-408. Instead, the defendant
claims that the inclusion of issues related to child sup-
port could be challenged only under the common-law,
public policy grounds for vacating an award and that
the plaintiff waived and should be estopped from chal
lenging the award on those grounds. We are not per-
suaded.

To address the defendant’s argument, we must deter-
mine whether the prohibition on the inclusion of child
support in arbitration awards under §§ 46b-66 (c) and
52-408 is capable of being waived by a party to an arbi-
tration. ‘‘Waiver is the intentional relinquishment or

‘‘[The Plaintiff’s Counsel]: All we need is . . . an order of the court, Your
Honor. That’s all we’re asking for at this point in time.

‘‘The Court: Fine. So ordered.’’
29 The award provided in relevant part: ‘‘17. The plaintiff shall pay 27

percent and the defendant shall pay 73 percent of the minor children’s
health expenses not paid by insurance. Health expenditures shall be broadly
construed to include medical, dental, orthodontics, optical and optometric
and mental health care. All nonemergency, elective care shall be agreed to
in writing in advance. In-network providers shall be used unless the parties
agree otherwise.

‘‘18. The plaintiff shall pay 27 percent and the defendant shall pay 73
percent of qualifying child care necessary for the plaintiff’s employment.

‘‘19. The minor children’s extracurricular expenses that are agreed to in
writing by the parties before they are incurred or committed to shall be
divided 73 percent to be paid by the defendant and 27 percent to be paid
by the plaintiff.

* * *
‘‘27. The defendant shall maintain $600,000 life insurance for the benefit

of the plaintiff to secure his alimony obligation; he may reduce it by one-
sixth every year commencing January 1, 2019. The defendant shall maintain
$400,000 life insurance for the benefit of the minor children so long as
he has a child support obligation; he may reduce it by $40,000 annually
commencing January 1, 2019. The children or a trust benefitting the children
shall be named the death benefit beneficiary. Inasmuch as no educational
support order is issuing at this time, no life insurance is currently required
of either party to secure the same. . . .’’
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abandonment of a known right or privilege. . . . As a
general rule, both statutory and constitutional rights
and privileges may be waived.’’ (Citations omitted; inter-
nal quotation marks omitted.) Pereira v. State Board
of Education, 304 Conn. 1, 39–40, 37 A.3d 625 (2012).
However, ‘‘only the party who benefits from or is pro-
tected by the right may waive that right. . . . Parties
may not waive statutory rights [when] a question of
public policy is involved. Likewise, a law established
for a public reason cannot be waived or circumvented
by a private act or agreement.’’ (Citations omitted; inter-
nal quotation marks omitted.) Id., 40.

As we stated in part I of this opinion, §§ 46b-66 (c)
and 52-408 prohibit the inclusion of issues related to
child support in arbitration awards. On the face of these
statutes, it is clear that the prohibition is not intended
to safeguard the rights of the parties to the arbitration
in a marital dissolution action but to protect the rights
of their nonparty children. ‘‘[T]he fundamental purpose
of child support . . . is to provide for the care and
well-being of minor children . . . .’’ (Internal quotation
marks omitted.) Tomlinson v. Tomlinson, 305 Conn.
539, 555, 46 A.3d 112 (2012). Thus, the ‘‘[statutory] duty
on divorced parents to support the minor children of
their marriage . . . creates a corresponding right in
the children to such support.’’ (Emphasis added; inter-
nal quotation marks omitted.) Id. By reserving the issue
of child support for determination by the trial court,
which must by law consider the state’s child support
guidelines; Tuckman v. Tuckman, supra, 308 Conn. 205;
the legislature ensured fidelity to these vital interests.
See, e.g., Kirwan v. Kirwan, supra, 185 Conn. App. 733
(‘‘although binding arbitration may be utilized to resolve
many types of issues arising in the course of civil litiga-
tion, including in a marital dissolution action, the legis-
lature concluded, as a matter of public policy, that issues
involving custody, visitation, and child support must be
resolved only by a court’’).
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In light of these well established purposes behind the
child support statutes, the statutory prohibition on the
arbitration of issues related to child support ‘‘serves
important public and institutional policy objectives that
are independent of, and perhaps even paramount to,
[the plaintiff’s] interest as a party to the litigation.’’
(Emphasis omitted.) Santiago v. State, 261 Conn. 533,
543–44, 804 A.2d 801 (2002). The right to a child support
determination that ‘‘provide[s] for the care and well-being
of minor children’’; (internal quotation marks omitted)
Tomlinson v. Tomlinson, supra, 305 Conn. 555; was
not the plaintiff’s to waive. Cf. State v. Banks, 321 Conn.
821, 856, 146 A.3d 1 (2016) (Rogers, C. J., concurring)
(‘‘I find it extremely doubtful . . . that the state could
waive the [statutory] requirement that [currently incar-
cerated felons] submit to the taking of a DNA sample,
which serves important public . . . policy objectives’’
(internal quotation marks omitted)). The plaintiff did
not, and could not, waive the statutory prohibition against
the arbitration of issues related to child support.

Even so, the portion of the award that included issues
related to child support was severable from the remain-
der of the award. ‘‘We previously have characterized
the financial orders in dissolution proceedings as
resembling a mosaic, in which all the various financial
components are carefully interwoven with one another.
. . . Accordingly, when an appellate court reverses a
trial court judgment based on an improper alimony,
property distribution, or child support award, the appel-
late court’s remand typically authorizes the trial court
to reconsider all of the financial orders. . . . We also
have stated, however, that [e]very improper order . . .
does not necessarily merit a reconsideration of all of
the trial court’s financial orders. A financial order is
severable when it is not in any way interdependent with
other orders and is not improperly based on a factor
that is linked to other factors. . . . In other words, an
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order is severable if its impropriety does not place the
correctness of the other orders in question. . . . Deter-
mining whether an order is severable from the other
financial orders in a dissolution case is a highly fact
bound inquiry.’’ (Citations omitted; internal quotation
marks omitted.) Tuckman v. Tuckman, supra, 308
Conn. 214. We previously have explained that an invalid
portion of an arbitration award may be severed from the
remainder of the award. See Bodner v. United Services
Automobile Assn., 222 Conn. 480, 489, 610 A.2d 1212
(1992) (‘‘[when] specific questions have been submitted
to the arbitrators, we have held that the portion of the
arbitrators’ award that was entirely outside the sub-
mission was void’’); Local 63, Textile Workers Union of
America, C.I.O. v. Cheney Bros., 141 Conn. 606, 619,
109 A.2d 240 (1954) (‘‘when an arbitrator exceeds his
authority, the award is void only to the extent that he
does so, if the part [that] is void can be separated from
the rest without injustice and without affecting the mer-
its of the part of the award [that] is within the submis-
sion’’), cert. denied, 348 U.S. 959, 75 S. Ct. 449, 99 L.
Ed. 748 (1955), and cert. denied, 348 U.S. 959, 75 S. Ct.
450, 99 L. Ed. 478 (1955); Parmelee v. Allen, 32 Conn.
115, 116 (1864) (‘‘[i]f several distinct matters are submit-
ted [to arbitration], the award as to some of them may
be good while it is void as to the residue’’).

Nothing in the arbitrator’s award indicates that the
orders related to child support are interdependent with
the other financial orders. Indeed, the parties stipulated
to a child support presumptive minimum before entering
arbitration and had this amount entered as a separate
order of the court, as the arbitrator referenced in her
award. We conclude that the portion of the arbitration
award pertaining to child care expenses, child related
health expenses, extracurricular expenses, and the
maintenance of life insurance for the benefit of the
children is severable from the alimony, property divi-
sion, and other unrelated financial orders in the award.
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See Misthopoulos v. Misthopoulos, 297 Conn. 358, 390,
999 A.2d 721 (2010) (remanding for reconsideration of
child support orders alone); Maturo v. Maturo, supra,
296 Conn. 125 (same); Kavanah v. Kavanah, 142 Conn.
App. 775, 785, 66 A.3d 922 (2013) (same).

The judgment is reversed insofar as the trial court
granted the plaintiff’s motion to vacate and denied the
defendant’s application to confirm that portion of the
arbitration award relating to the division between the
parties of the equity in the marital home; the judgment is
affirmed insofar as the trial court granted the plaintiff’s
motion to vacate and denied the defendant’s application
to confirm that portion of the arbitration award relating
to child support; the case is remanded with direction
to render judgment (1) granting the plaintiff’s motion
to vacate the arbitration award insofar as it included
orders related to child support but denying the motion
to vacate the award in all other respects, and (2) denying
the application to confirm that portion of the arbitration
award relating to child support but granting the applica-
tion to confirm the award in all other respects.

In this opinion the other justices concurred.

STATE OF CONNECTICUT v.
LUIS M. RODRIGUEZ

(SC 20372)

Robinson, C. J., and Palmer, McDonald, D’Auria,
Mullins, Kahn and Ecker, Js.*

Syllabus

Convicted, after a jury trial, of sexual assault in the first degree and criminal
attempt to commit sexual assault in the first degree, the defendant
appealed. The defendant’s conviction stemmed from an incident in which
two Hispanic men pulled a woman, who was walking on a street in
New Britain, into the backseat of their car and sexually assaulted her.

* The listing of justices reflects their seniority status on this court as of
the date of oral argument.
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Approximately ten years after the incident, the defendant became a
person of interest based on a match between the DNA sample that had
been extracted from the victim’s sexual assault evidence kit and a sample
of the defendant’s DNA that had been placed into a database at some
point after the victim’s assault. The police interviewed the defendant,
and he denied that the incident in question occurred but consented to
the taking of a buccal swab, which the police submitted to the state
forensic laboratory for analysis. The laboratory subsequently reported
a match between the DNA from the defendant’s buccal swab and that
taken from the victim’s sexual assault evidence kit, and the police inter-
viewed the defendant again. During the second interview, the defendant
admitted that he did have a threesome after he picked up a man and a
woman near an automobile parts store. At trial, three laboratory reports
analyzing the DNA samples were introduced into evidence through the
testimony of P, a forensic science examiner with the state forensic
laboratory. The first of the three reports was produced in 2007 and
described the results of the victim’s sexual assault evidence kit. The
second and third reports were produced in 2016 and were based on
comparisons of the DNA samples from the sexual assault evidence kit
and the defendant’s buccal swab. P testified regarding the procedures
used to test the DNA evidence and the results contained in the three
reports. The third and final report analyzed the sperm-rich and epithelial-
rich fractions of the vaginal, oral and genital swabs, including a 2016
reworking of the sperm-rich fraction of the vaginal swabs, and the
defendant’s buccal swab. That report concluded that the defendant was
a potential contributor to the DNA profile from the sperm-rich fraction
of the vaginal swabs and that the expected frequency of individuals who
could be a contributor to that DNA profile was approximately 1 in
230,000 in the Hispanic population. On appeal from the judgment of
conviction, the defendant claimed, inter alia, that the trial court had
violated his right to confrontation by allowing P to testify about the
results of the DNA identification analysis without requiring testimony
from the individual who generated the DNA profiles. Held:

1. The defendant’s unpreserved claim that the trial court violated his right
to confrontation failed under State v. Golding (213 Conn. 233) because
it was unclear whether the 2016 retesting of the vaginal swab was
performed by someone other than P, and, therefore, the record was
inadequate to establish whether a violation of the defendant’s right to
confrontation occurred.

2. The defendant could not prevail on his unpreserved claim that his due
process right was violated by the introduction of DNA identification
evidence that was unreliable: the defendant failed to establish a constitu-
tional violation under Golding because the jury was presented with
evidence that there was a genetic profile match and the statistical rarity
of the match, P explained the statistical method she used to determine
the rarity of the match, and defense counsel had the opportunity to
cross-examine P, present his own statistical evidence, or request a jury
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instruction; moreover, this court declined the defendant’s invitation to
exercise its supervisory authority to require trial courts to instruct juries
on the meaning of random match probability when DNA evidence is
the only evidence identifying the defendant as the perpetrator.

3. There was no merit to the defendant’s claim that a random match probabil-
ity of 1 in 230,000 in the Hispanic population, by itself, was insufficient
to prove that he was guilty beyond a reasonable doubt; the evidence
establishing the identity of the defendant was not based on DNA evidence
alone, as the video recordings of the defendant’s two interviews with the
police, which were played for the jury and which included inconsistent
statements that indicated the defendant’s consciousness of guilt, pro-
vided additional evidence to establish the defendant’s guilt beyond a
reasonable doubt.

(One justice concurring separately)

Argued December 19, 2019—officially released September 24, 2020**

Procedural History

Substitute information charging the defendant with
two counts of the crime of sexual assault in the first degree
and one count of criminal attempt to commit sexual
assault in the first degree, brought to the Superior Court
in the judicial district of New Britain and tried to the
jury before Dewey, J.; verdict and judgment of guilty,
from which the defendant appealed. Affirmed.

Mark Rademacher, assistant public defender, for the
appellant (defendant).

Timothy J. Sugrue, assistant state’s attorney, with
whom, on the brief, were Brian W. Preleski, state’s
attorney, and Brett J. Salafia, senior assistant state’s
attorney, for the appellee (state).

Opinion

McDONALD, J. The defendant, Luis M. Rodriguez,
appeals from the judgment of conviction, rendered after
a jury trial, of two counts of sexual assault in the first
degree and one count of criminal attempt to commit
sexual assault in the first degree. The defendant claims

** September 24, 2020, the date that this decision was released as a slip
opinion, is the operative date for all substantive and procedural purposes.
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that (1) the trial court violated his right to confrontation,
as articulated in Crawford v. Washington, 541 U.S. 36,
124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004), by allowing a
laboratory analyst to testify about the results of a DNA
identification analysis without requiring testimony from
the individual who generated the DNA profiles, (2) his
due process right was violated by the introduction of
DNA identification evidence that was unreliable under
Manson v. Brathwaite, 432 U.S. 98, 97 S. Ct. 2243, 53
L. Ed. 2d 140 (1977), because of the danger that the jury
would not understand the meaning of random match
probability, and (3) the evidence is insufficient to sus-
tain his conviction. We disagree and, accordingly, affirm
the judgment of the trial court.

The record reveals the following facts, which the jury
reasonably could have found, and procedural history.
In the early morning, the victim1 was walking from her
residence on Martin Luther King Drive in New Britain to
a nearby convenience store. Near Lafayette and Beaver
Streets, a gold, four door sedan with two male occu-
pants stopped and asked the victim if she knew where
they could buy cocaine. The victim told the men that
she did not know, and they drove away. Less than five
minutes later, the men returned, and one of them pulled
the victim into the backseat with him. After driving for
between ten and fifteen minutes, the vehicle stopped
at an abandoned housing complex. The driver got into
the backseat, and the victim sat between the two men.
The victim testified that both men were Hispanic, one
man ‘‘was kind of thin and the other one was kind of
heavy,’’ and both spoke Spanish to each other during
the attack.

After the men removed, or had the victim remove,
her clothing, ‘‘[t]hey started putting their fingers . . .
[i]nto [her] vagina’’ against her will. The thin man

1 In accordance with our policy of protecting the privacy interests of the
victims of sexual assault, we decline to identify the victim or others through
whom the victim’s identity may be ascertained. See General Statutes § 54-86e.
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engaged in forcible penile-vaginal intercourse with the
victim, made her perform oral sex on him, and ‘‘was
pretty much done with [her] within probably about five
minutes . . . .’’ The heavier man could not maintain
an erection, and he forced the victim to perform oral sex
and forcibly digitally penetrated her vagina. Thereafter,
the heavier man pulled the victim out of the car by her
hair and ejaculated while ‘‘rubbing his penis up against
the inside of [the victim’s] thigh.’’

After the assault, the two men drove away, and the
victim ‘‘walked quite a ways’’ and came upon a house.
The occupant of the house, Juanita Isaacs, testified that
the victim banged on her door and asked Isaacs for
help, telling her that she had been raped. Isaacs called
the police, Officer Alan Vincent Raynis, Jr., of the New
Britain Police Department responded, and the victim
told him what happened. Raynis took the victim back
to the scene of the crime, where he took several photo-
graphs and seized a pair of jeans, a sports brassiere,
and panties.

The victim was transported to New Britain General
Hospital, where she was examined, and a sexual assault
evidence kit was processed. The examining nurse swabbed
the victim’s vaginal and oral cavities, the exterior sur-
face of her genitalia, and her inner thigh to collect any
biological material that could be used to identify the
perpetrators. Raynis collected the kit and submitted it
to the state forensic laboratory for analysis. Thereafter,
the victim provided the police with a sworn, written
statement regarding the incident.

The laboratory staff found sperm in the vaginal smear
and genital swabs. The staff did not find sperm on the
oral sample, but other tests revealed the presence of
human seminal fluid protein. The laboratory staff
extracted DNA from the evidentiary materials and
searched it against DNA contained in the Combined
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DNA Index System (CODIS).2 No matching profiles
were found.

Approximately ten years later, the defendant became
a person of interest in the sexual assault based on a
CODIS match between the evidentiary DNA sample
that had been extracted from the victim’s sexual assault
evidence kit and a sample of the defendant’s DNA that
had been placed into CODIS at some point after the
victim’s assault. In August, 2016, a detective from the
New Britain Police Department interviewed the defen-
dant. The detective informed the defendant that he was
a suspect in a sexual assault involving two men and
a woman. The defendant denied having had sex in a
threesome, which he described as disgusting, and said
he did not allow women in his car. The defendant also
described to the police vehicles that he previously
owned, which did not include a gold, four door sedan,
and informed the police that he currently did not have
any car registered in his name. The defendant then
consented to the taking of a buccal swab, which the
police submitted to the laboratory for analysis.

Several months later, the laboratory reported a match
between the DNA from the defendant’s buccal swab
and that taken from the victim’s sexual assault evidence
kit. In December, 2016, the police again spoke with the
defendant. The detective informed the defendant that
his DNA was found in the vaginal sample from the
victim. Contrary to his previous statement to the police,
the defendant admitted that he did have a threesome
on two occasions in hotels in Plainville and on the
Berlin Turnpike. He stated that one incident involved
a ‘‘skinny, Puerto Rican’’ girl and occurred when he
picked up a man and a woman near an AutoZone store
and dropped them off at a store on Broad Street in New

2 CODIS contains DNA profiles from unsolved crimes and compares them
to known samples from convicted felons that are periodically added to the
database. See, e.g., State v. Webb, 128 Conn. App. 846, 852–53 n.3, 19 A.3d
678, cert. denied, 303 Conn. 907, 32 A.3d 961 (2011).
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Britain. The detective also informed the defendant that,
in addition to the assault, the victim complained of
being robbed of several hundred dollars, and the defen-
dant replied with words to the effect of: ‘‘That’s not
me. It’s the other guy.’’

The defendant was arrested and charged in the opera-
tive information with two counts of sexual assault in
the first degree and one count of criminal attempt to
commit sexual assault in the first degree. The trial com-
menced in March, 2018. At trial, three laboratory reports
analyzing the DNA samples were introduced into evi-
dence through the testimony of Angela Przech, a for-
ensic science examiner with the laboratory, whose
testimony and related evidence are the subject of the
defendant’s confrontation and due process claims.
First, the state introduced a laboratory report dated
November 26, 2007, that describes the results of the
sexual assault evidence kit. The report indicates that
the laboratory tested the vaginal, oral, and genital
swabs, and it states that the material on the swabs was
divided into sperm-rich and epithelial-rich fractions, all
of which yielded DNA.3 The report further states that
item number 1E, the oral swabs, and item number 1I,
the genital swabs, ‘‘were consumed in testing,’’ and that
the balance of item number 1C, the vaginal swabs, ‘‘was
retained in the laboratory.’’ The report notes that the
extracted DNA profiles of item numbers 1I and 1C were
entered into CODIS for comparison and no matches
were reported at the time the report was issued. The
report was signed by Przech and Melanie G. Ktorides,
a forensic science examiner.

Second, over the state’s relevance objection, the
defendant introduced into evidence an unofficial labo-
ratory report dated September 12, 2016, which was

3 Because it is preferable to analyze a profile of the semen sample alone,
Przech explained that, before the DNA is separated from the samples, the
epithelial—or skin—cells are separated from the sperm cells.
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marked ‘‘DNR’’ for ‘‘do not report’’ and was never offi-
cially released. It indicates that the laboratory tested
the sperm-rich and epithelial-rich fractions of the vagi-
nal, oral and genital swabs, as well as the defendant’s
2016 buccal swab. The unofficial report concluded that
the defendant ‘‘is included as a potential contributor
to the DNA profile’’ from the sperm-rich fraction of the
vaginal swabs. It states that the ‘‘expected frequency
of individuals who could be a contributor to the DNA
profile . . . from [the sperm-rich fraction of the vagi-
nal swabs] is . . . approximately 1 in 4.9 in the His-
panic population.’’4 The report was signed by Przech,
as the analyst, and a technical reviewer.

Finally, the state introduced a laboratory report dated
December 16, 2016. Similar to the September, 2016
report, the December report analyzed the sperm-rich
and epithelial-rich fractions of the vaginal, oral and gen-
ital swabs, as well as the defendant’s 2016 buccal swab.
It also added three new items of evidence to the list,
including ‘‘[item number] 1C [v]aginal [s]wabs,’’ and
noted that this item had been separated into sperm-
rich and epithelial-rich fractions. The report concluded
that the sperm-rich fraction of the vaginal swabs was
a mixture, and the defendant ‘‘is included as a potential
contributor to the DNA profile . . . .’’ Unlike the Sep-
tember, 2016 report, however, the December, 2016
report concluded that the ‘‘expected frequency of indi-
viduals who could be a contributor to the DNA profile
. . . from [the sperm-rich fraction of the vaginal swabs]
is . . . approximately 1 in 230,000 in the Hispanic pop-
ulation.’’5 The report was again signed by Przech, as
the analyst, and a technical reviewer.

4 The unofficial report also concludes that the expected frequency of
individuals who could be a contributor to the DNA profile from the sperm-
rich fraction of the vaginal swabs is ‘‘approximately 1 in 4.9 in the [African-
American] population’’ and ‘‘approximately 1 in 3.3 in the Caucasian popula-
tion . . . .’’

5 The December, 2016 report also concludes that the expected frequency
of individuals who could be a contributor to the DNA profile from the sperm-
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At trial, Przech testified regarding the procedures
used to test the DNA evidence and the results contained
in her three reports. Specifically, she testified that, in
2007, the laboratory used a DNA testing kit called Iden-
tifiler to develop the DNA profiles from the sexual
assault evidence kit and produced the November, 2007
report. She explained that the laboratory had success-
fully separated sperm cells from epithelial cells in the
various evidentiary samples.

Przech further testified that, in 2016, the New Britain
Police Department submitted a known buccal swab of
a suspect in the case to the laboratory for comparison
with the evidentiary DNA that had been extracted in
2007. She explained that, rather than having an anal-
yst physically process the defendant’s buccal swab, the
laboratory processed it via ‘‘an automated procedure’’
in which ‘‘a robot’’ extracts and processes DNA from
the known buccal sample. Przech compared the defen-
dant’s DNA profile to the profiles that had been extracted
from the evidentiary swabs in 2007 and concluded that
the defendant was a ‘‘potential contributor’’ to the DNA
mixture that had been extracted from the sperm-rich
fraction of the vaginal swabs.

Przech testified that the December, 2016 report set
forth her conclusions regarding the comparison of the
defendant’s buccal swab and the DNA taken from the
sexual assault evidence kit. She explained that, prior to
the creation of the December, 2016 report, her technical
leader requested that ‘‘additional work be done with
the sample in order to make sure that there was a fully
developed profile, and it was to the standard that was
required in 2016 and not the standard that was required
in [2007].’’ Przech clarified that the unofficial report
from September, 2016, ‘‘is not an official report gener-

rich fraction of the vaginal swabs is ‘‘approximately 1 in 2.1 million in
the [African-American] population’’ and ‘‘approximately 1 in 120,000 in the
Caucasian population . . . .’’
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ated. [These are] case notes within [her] case jacket
that are clearly marked DNR, which is do not report.
. . . No, [this is not an official report]; this is not a
report at all. It never went out. It never went to the
. . . [New Britain Police Department]. So, it’s consid-
ered case notes within [her] case jacket.’’

On redirect examination, Przech further explained
that the sperm-rich fraction of the vaginal swabs was
‘‘rework[ed]’’ in 2016 to comply with contemporary
interpretations of the rules relating to statistical analy-
ses. Przech explained that she ‘‘chose not to issue [the
unofficial, September, 2016] report because the infor-
mation that was there was not complete according to
our rules for 2016 statistic[al] [data] generation,’’ which
required taking into account ‘‘many different parts of
the profile that we didn’t have to consider in 2007.’’
Because there was not a complete profile, the unofficial,
September, 2016 report did not give ‘‘the whole story,’’
and Przech’s technical leader requested that the sperm-
rich vaginal swab be ‘‘amplified more and [Przech] can
develop a different profile and get better results. [The]
sample that [Przech] had in 2007 wasn’t complete.’’
Przech reworked the sample using a new kit, called
Identifiler Plus, which was more sensitive than the ear-
lier kit to degraded DNA and also to inhibitors, such
as bacteria, that could be found in a sample. Finally,
she explained that ‘‘the [September, 2016] report that
was DNR, that never went out, that sample for [item
number] 1CB [the sperm-rich fraction of the vaginal
swabs] was a different profile than the one that was
issued [i]n [the December, 2016 report] . . . . So, they
are two different profiles.’’

Following the trial, the jury found the defendant
guilty on all counts. The defendant was sentenced to a
total effective sentence of thirty years incarceration.
He appealed from the judgment of conviction to the
Appellate Court, and the appeal was transferred to this
court. Additional facts will be set forth as necessary.
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I

We first consider the defendant’s claim that the trial
court violated his right to confrontation, as articulated
in Crawford v. Washington, supra, 541 U.S. 36, by
allowing Przech to testify about the results of the DNA
identification analysis without requiring testimony from
the individual who generated the DNA profiles. Specifi-
cally, the defendant contends that, during questioning
about the disparate statistical results presented in the
two 2016 reports, Przech testified that she did not con-
duct the testing underlying those reports. Rather, the
defendant argues, Przech used the unnamed analyst’s
data to deduce the characteristics and sources of the
DNA profiles. The defendant concedes that he did not
preserve this claim properly at trial and seeks review
under State v. Golding, 213 Conn. 233, 239–40, 567 A.2d
823 (1989), as modified by In re Yasiel R., 317 Conn.
773, 781, 120 A.3d 1188 (2015).6 The state contends that
the record is inadequate to establish factually whether
a confrontation right violation occurred. We agree with
the state.7

At the outset, we note that the defendant’s claim is not
based on any of the 2007 testing because, as the defen-
dant acknowledges, ‘‘Przech did not use the testing in
2007 of the . . . vaginal sample to identify the defendant

6 Golding provides that a defendant may prevail on an unpreserved claim
when ‘‘(1) the record is adequate to review the alleged claim of error; (2)
the claim is of constitutional magnitude alleging the violation of a fundamen-
tal right; (3) the alleged constitutional violation . . . exists and . . .
deprived the defendant of a fair trial; and (4) if subject to harmless error
analysis, the state has failed to demonstrate harmlessness of the alleged
constitutional violation beyond a reasonable doubt.’’ (Footnote omitted.)
State v. Golding, supra, 213 Conn. 239–40; see In re Yasiel R., supra, 317
Conn. 781 (modifying third prong of Golding by eliminating word ‘‘clearly’’
before ‘‘exists’’ and ‘‘deprived’’).

7 We note that the issues raised in the concurring opinion are beyond the
scope of this appeal. Accordingly, we express no opinion on the merits of
that opinion.
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as the assailant.’’ It also is not based on the admission
of the evidence of the DNA profile generated from the
defendant’s buccal swab in 2016, which was extracted
in the automated process that Przech described.8 Finally,
the defendant makes no claim that his confrontation
right was violated by his own admission of the unoffi-
cial, September, 2016 report into evidence. Rather, the
defendant asserts that it is the admission of the DNA
identification evidence contained in the December, 2016
report and Przech’s corresponding testimony that vio-
lated his confrontation right because someone other
than Przech performed the 2016 retesting of the vagi-
nal sample.

Because the defendant seeks Golding review of this
unpreserved claim, we begin by determining whether
this claim is reviewable. ‘‘The first two [prongs of Gold-
ing] involve a determination of whether the claim is
reviewable . . . .’’ (Internal quotation marks omitted.)
State v. Peeler, 271 Conn. 338, 360, 857 A.2d 808 (2004),
cert. denied, 546 U.S. 845, 126 S. Ct. 94, 163 L. Ed. 2d
110 (2005). Under the first prong of Golding, for the

8 In his original brief, the defendant concedes that he does not ‘‘dispute
that the analyst who generated the profile from a single source, known
sample, such as a buccal swab from the defendant, may not need to testify.’’
Nevertheless, in his reply brief and at oral argument, the defendant attempts
to raise this issue, claiming that the analyst who tested the known buccal
sample from the defendant must testify at trial. We note that Przech’s limited
testimony on this point indicated that the buccal swab was processed in
‘‘an automated procedure,’’ and, rather than having an analyst physically
process the sample, ‘‘a robot actually does it.’’ Moreover, as we have repeat-
edly explained, ‘‘[i]t is axiomatic that a party may not raise an issue for the
first time on appeal in [his] reply brief. . . . Our practice requires an appel-
lant to raise claims of error in his original brief, so that the issue as framed
by him can be fully responded to by the appellee in its brief, and so that
we can have the full benefit of that written argument. Although the function
of the appellant’s reply brief is to respond to the arguments and authority
presented in the appellee’s brief, that function does not include raising an
entirely new claim of error.’’ (Citations omitted; internal quotation marks
omitted.) Crawford v. Commissioner of Correction, 294 Conn. 165, 197, 982
A.2d 620 (2009). We therefore decline to review the defendant’s belated
claim relating to the testing of the known buccal swab.
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record to be adequate for review, the record must con-
tain sufficient facts to establish that a violation of con-
stitutional magnitude has occurred. See, e.g., State v.
Brunetti, 279 Conn. 39, 55–56, 901 A.2d 1 (2006), cert.
denied, 549 U.S. 1212, 127 S. Ct. 1328, 167 L. Ed. 2d 85
(2007). ‘‘[W]e will not attempt to supplement or recon-
struct the record, or to make factual determinations, in
order to decide the defendant’s claim.’’ State v. Golding,
supra, 213 Conn. 240. As a result, ‘‘we will not address
an unpreserved constitutional claim [i]f the facts
revealed by the record are insufficient, unclear or
ambiguous as to whether a constitutional violation has
occurred . . . .’’ (Internal quotation marks omitted.)
State v. Canales, 281 Conn. 572, 581, 916 A.2d 767 (2007).

Here, the record is inadequate to establish that the
defendant’s confrontation right was violated because it
is unclear whether the 2016 retesting of the vaginal
swab was performed by someone other than Przech.9

The following testimony suggests that Przech per-
formed the testing herself. On cross-examination,
defense counsel twice asked Przech whether ‘‘you con-
ducted’’ additional testing of the vaginal sample in 2016.
(Emphasis added.) Przech responded ‘‘[y]es’’ both
times.10 On redirect examination, after Przech testified

9 During cross-examination, Przech testified that she did not process the
sample or perform the lab work in 2007. This is of no moment because the
defendant’s claim is not based on the 2007 testing.

10 ‘‘[Defense Counsel]: Okay. Now, we discussed your testing in 200[7];
however, you conducted additional testing and analysis . . . in 2016.
Correct?

‘‘[Przech]: Yes.
‘‘[Defense Counsel]: In 2016, you conducted DNA testing of the vaginal,

oral [and] genital swabs and compared the DNA profiles on those items to
the known profile of [the defendant], correct?

‘‘[Przech]: Yes.
* * *

‘‘[Defense Counsel]: Okay. You were given the known sample in August,
[2016], or sometime after August 17, and you issued a report in December,
[2016]. You did testing on that sample during that time period. Right?

‘‘[Przech]: Yes.
‘‘[Defense Counsel]: And you documented your results, correct?
‘‘[Przech]: Yes.’’
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about ‘‘rework[ing] the sample’’ in 2016, the prosecutor
asked: ‘‘[I]s that what you did in this case?’’ (Emphasis
added.) Przech replied: ‘‘Yes, [item number] 1CB [vagi-
nal sample].’’ Thereafter, Przech testified that, following
the unofficial, September, 2016 report, her technical
leader told her that the vaginal sample ‘‘can be amplified
more and [that she could] develop a different profile
and get better results.’’ The prosecutor then asked:
‘‘[W]ere you able to amplify the sample?’’ (Emphasis
added.) Przech responded: ‘‘I was able to redo the sam-
ple using a new kit that we used.’’ (Emphasis added.)
Przech further testified that the December, 2016 report
was based on this ‘‘redo’’ of the sample, which resulted
in a different DNA profile than the one on which the
unofficial, September, 2016 report was based. Defense
counsel did not conduct a recross-examination of
Przech.

But Przech also testified on cross-examination, with-
out referencing a specific test, that ‘‘I was the analyst
who analyzed the data. I didn’t develop the profiles or
do the lab work.’’ In light of this inconsistent testimony,
it is, at best, unclear whether someone other than
Przech retested the vaginal samples in 2016, and any
conclusion we could attempt to draw as to who retested
the vaginal samples would be purely speculative. As
we have explained, ‘‘[i]t is incumbent upon the [defen-
dant] to take the necessary steps to sustain [his] burden
of providing an adequate record for appellate review.
. . . Our role is not to guess at possibilities . . . but
to review claims based on a complete factual record
developed by a trial court. . . . Without the necessary
factual and legal conclusions furnished by the trial court
. . . any decision made by us respecting [the defen-
dant’s claims] would be entirely speculative.’’ (Internal
quotation marks omitted.) State v. Brunetti, supra, 279
Conn. 63. Because it is the function of the trial court,
not this court, to make factual findings; see, e.g., State
v. Satchwell, 244 Conn. 547, 562, 710 A.2d 1348 (1998);
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the defendant was required to clarify the record as
to whether someone other than Przech conducted the
retesting in 2016. Because the facts revealed by the
record are inadequate to establish whether the alleged
constitutional violation did, in fact, occur, we conclude
that the defendant’s claim fails under the first prong of
Golding, and, thus, we decline to review it.

II

We next turn to the defendant’s contention that his
due process right was violated by the introduction of
DNA identification evidence that was unreliable under
Manson v. Brathwaite, supra, 432 U.S. 98, because of
the danger that the jury would assume that a random
match probability is the likelihood that the defendant
is not the source of the DNA in the vaginal sample.11

The defendant again seeks review of this unpreserved
claim under State v. Golding, supra, 213 Conn. 239–40.12

11 Contrary to the defendant’s assertion, Manson v. Brathwaite, supra,
432 U.S. 98, provides little guidance for assessing DNA evidence. In that
case, the United States Supreme Court concluded that ‘‘reliability is the
linchpin in determining the admissibility’’ of evidence of an eyewitness
identification that results from an unnecessarily suggestive procedure. Id.,
114. The court also concluded that the factors to be considered in the
analysis of whether the identification evidence is admissible are those set
forth in Neil v. Biggers, 409 U.S. 188, 199–200, 93 S. Ct. 375, 34 L. Ed. 2d
401 (1972). See Manson v. Brathwaite, supra, 114. These factors include
‘‘the opportunity of the witness to view the criminal at the time of the crime,
the witness’ degree of attention, the accuracy of his prior description of the
criminal, the level of certainty demonstrated at the confrontation, and the
time between the crime and the confrontation. Against these factors is to
be weighed the corrupting effect of the suggestive identification itself.’’ Id.

12 The defendant also appears to contend that we may reverse the judgment
on the ground of plain error. The defendant’s claim is not briefed beyond
a conclusory assertion in a single footnote. He contends, without any analy-
sis, that ‘‘[c]onvicting the defendant solely on misunderstood DNA evidence
affects the fairness and integrity of and public confidence in his trial and
conviction.’’ In addition to inadequately briefing his claim; see, e.g., Estate
of Rock v. University of Connecticut, 323 Conn. 26, 33, 144 A.3d 420 (2016)
(‘‘Claims are inadequately briefed when they are merely mentioned and not
briefed beyond a bare assertion. . . . Claims are also inadequately briefed
when they . . . consist of conclusory assertions . . . with no mention of
relevant authority and minimal or no citations from the record . . . .’’ (Inter-
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See footnote 6 of this opinion. We conclude that the
defendant’s claim fails under the third prong of Golding
because he has not established a constitutional vio-
lation.

To understand the defendant’s claim, we begin with
background principles of DNA evidence. DNA evidence
consists of two elements: (1) a determination that the
defendant’s genetic profile matches a genetic profile
present in the evidentiary sample, and (2) a statisti-
cal calculation of the rarity of that match. See, e.g.,
State v. Sivri, 231 Conn. 115, 155, 646 A.2d 169 (1994)
(explaining that calculation of rarity of match ‘‘gener-
ates a ratio which accompanies a match in order to
express the statistical likelihood that an unrelated indi-
vidual chosen at random from a particular population
could have the same DNA profile as the suspect’’ (inter-
nal quotation marks omitted)). This is because a match
means little without statistical evidence that will allow
the fact finder to determine the strength of the match
and, thus, the strength of the inferential fact that the
defendant is the person whose DNA is present in the
actual evidentiary sample. See id., 155–56. Three types
of statistical methods, relevant to the defendant’s claim,
are used to express the rarity of the match: random match
probability, combined probability of inclusion, and
source probability. Each method describes the rarity
of the match in a different way. The random match
probability is the probability that the defendant’s DNA
profile would match the DNA profile of an unrelated
member of the general population who is chosen at ran-
dom. See id., 155; see also State v. Small, 180 Conn.
App. 674, 685, 184 A.3d 816, cert. denied, 328 Conn.
938, 184 A.3d 268 (2018). The combined probability of
inclusion is employed when there is a mixed DNA pro-
file, which indicates the presence of genetic material

nal quotation marks omitted.)); the defendant also failed to demonstrate
that the jury did not understand the state’s DNA evidence.
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from two or more contributors. See Roberts v. United
States, 916 A.2d 922, 927 (D.C. 2007). This method
‘‘takes all of the observed data and considers all possible
profiles that could produce that data. Then, it generates
a statistic, which expresses the probability that a ran-
dom person would have any of those generated pro-
files.’’ B. Stiffelman, ‘‘No Longer the Gold Standard: Prob-
abilistic Genotyping Is Changing the Nature of DNA
Evidence in Criminal Trials,’’ 24 Berkeley J. Crim. L.
110, 128 (2019). ‘‘Source probability is the probability
that someone other than the defendant is the source of
the DNA found at the crime scene.’’ (Internal quotation
marks omitted.) State v. Small, supra, 685. Neither the
random match probability nor the combined probability
of inclusion is a statement of source probability. To
conflate either type with source probability is to ascribe
a greater degree of certainty that the evidentiary sample
contains the defendant’s DNA than is warranted based
on a proper understanding of the random match proba-
bility or the combined probability of inclusion.13

Here, the defendant contends that, unless the prose-
cutor properly explained the DNA evidence to the jury,
the jury ‘‘would likely believe that a random match
probability of 1 in 230,000 is the likelihood that the
defendant is not the source of the DNA in the vaginal
sample.’’ (Emphasis omitted.) The defendant notes that
the prosecutor asked Przech only one question about

13 Conflating the random match probability with source probability is
known as the prosecutor’s fallacy. See, e.g., McDaniel v. Brown, 558 U.S.
120, 128, 130 S. Ct. 665, 175 L. Ed. 2d 582 (2010) (‘‘The prosecutor’s fallacy
is the assumption that the random match probability is the same as the
probability that the defendant was not the source of the DNA sample. . . .
In other words, if a juror is told [that] the probability a member of the
general population would share the same DNA is 1 in 10,000 (random match
probability), and he takes that to mean there is only a 1 in 10,000 chance
that someone other than the defendant is the source of the DNA found
at the crime scene (source probability), then he has succumbed to the
prosecutor’s fallacy.’’ (Citation omitted.)).
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the statistical probability of the match, and, on cross-
examination, Przech only briefly discussed her proba-
bility statement. The defendant contends that, because
random match probability was never explained to the
jury, and given the likelihood that jurors would misun-
derstand the DNA identification evidence, the evidence
was unreliable and introduced in violation of the due
process clause under Manson v. Brathwaite, supra, 432
U.S. 98. In short, the defendant contends that the jurors
likely would have misunderstood Przech’s testimony
regarding the combined probability of inclusion as indi-
cating source probability rather than random match
probability.

The state claims that the defendant is not entitled to
Golding review of this unpreserved claim because it is
evidentiary given that (1) the statistical ‘‘evidence, on
its face, is neither fundamentally unfair nor materially
misleading,’’ (2) ‘‘the record offers no suggestion that
the jurors were potentially confused about the evi-
dence,’’ and (3) ‘‘the defendant makes no claim that
the prosecutor mischaracterized or misused the . . .
evidence in his closing remarks to the jury.’’ Alterna-
tively, the state claims that the defendant’s claim fails
the third prong of Golding because nothing in the record
improperly described random match probability.

Assuming the defendant’s claim asserts a constitu-
tional violation and not merely an evidentiary issue, we
conclude that the defendant has failed to establish a
constitutional violation, and, accordingly, his claim fails
under the third prong of Golding. Contrary to the defen-
dant’s assertions, the December, 2016 report and
Przech’s corresponding testimony were not unreliable
because the jury was presented with evidence that there
was a match and the statistical rarity of the match. See
State v. Sivri, supra, 231 Conn. 156 (‘‘because a match
between two DNA bands means little without data on
probabilities, the calculation of statistical probabilities
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is an integral part of the process [of DNA matching]’’
(internal quotation marks omitted)). Przech also
explained that she used the combined probability of
inclusion to determine the rarity of the match between
the defendant’s buccal swab and the evidentiary sam-
ple, and nothing in the record improperly equates ran-
dom match probability with source probability.

On direct examination, the prosecutor asked Przech
to explain the significance of the frequency numbers
contained in her December, 2016 report. Przech testified
that she employed the combined probability of inclu-
sion. She properly explained that the combined proba-
bility of inclusion is a mathematical calculation repre-
senting ‘‘the statistical frequency for anyone that would
be included in that profile . . . .’’ (Emphasis added.)
She emphasized that the statistical frequency was ‘‘not
just for [the defendant], but for someone else [who]
could have a different combination of numbers that
could also be included in that profile.’’

Przech further noted that the DNA that had been
extracted from the sperm-rich fraction of the vaginal
swabs was a mixture containing DNA of three or more
persons. She explained that the laboratory cannot deter-
mine when or how recovered DNA is deposited in the
place that it is found, and the laboratory does not make
DNA derived ‘‘identity statements’’ regarding samples.
Rather, forensic science examiners compare ‘‘the known
profile of whoever it is to the sample’’ and ‘‘come up with
a conclusion, and then have a statistic that is driven by
the [evidentiary] sample, and not by the known [sam-
ple].’’ Przech agreed with defense counsel that she
could say only ‘‘that [the defendant] is a potential con-
tributor and that, as of [December 16, 2016], it was
1 in 230,000 in the Hispanic population as potential
contributors.’’ Przech did not suggest that the combined
probability of inclusion is a statement of source proba-
bility.
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The parties’ closing arguments only indirectly addressed
Przech’s probability statistics and could not reasonably
be viewed as confusing or misleading the jury as to
the meaning of the combined probability of inclusion or
random match probability. During the state’s closing
argument, the prosecutor emphasized to the jurors that
Przech’s testimony regarding the DNA evidence was
just one piece of a puzzle and that ‘‘[p]utting these puz-
zle pieces together and deciding whether . . . there’s
a picture . . . [is] your job, and the judge is going to
instruct you on it.’’ Defense counsel reminded the jurors
that the laboratory does not make identity statements
regarding who is or is not guilty of a crime. Defense coun-
sel also drew the jury’s attention to the statistical dis-
crepancies between the September, 2016 and Decem-
ber, 2016 reports.

There is no indication in the record that the jury mis-
understood the meaning of the combined probability of
inclusion or random match probability. Cf. State v.
Pappas, 256 Conn. 854, 887, 776 A.2d 1091 (2001) (dur-
ing jury deliberations, jury sent note asking whether
DNA from certain evidence was ‘‘a match to the [defen-
dant’s] known DNA sample’’ (internal quotation marks
omitted)). If the defendant nonetheless believed that the
DNA evidence was unreliable, misleading or required
a more detailed explanation, he had the opportunity to
object to the testimony, cross-examine Przech, present
his own expert or other contradictory evidence, and
request a jury instruction. See, e.g., id., 889 (‘‘a defen-
dant may offer an opposing expert or, as the defendant
here did, use cross-examination to critique the analy-
sis and interpretation of mtDNA evidence’’); State v.
Haughey, 124 Conn. App. 58, 75, 3 A.3d 980 (‘‘inconclu-
sive characteristics of the [combined probability of
inclusion] method’s results were the proper subject for
cross-examination’’), cert. denied, 299 Conn. 912, 10
A.3d 529 (2010); State v. Lindsey, Docket No. 02C01-
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9804-CR-00110, 1999 WL 1095679, *12 (Tenn. Crim. App.
October 28, 1999) (‘‘the defense ably challenged the
state’s DNA proof through intense, probing cross-exam-
ination of the state’s expert and presentation of its own
expert proof’’); cf. Daubert v. Merrell Dow Pharmaceu-
ticals, Inc., 509 U.S. 579, 596, 113 S. Ct. 2786, 125 L.
Ed. 2d 469 (1993) (‘‘[v]igorous cross-examination, pre-
sentation of contrary evidence, and careful instruction
on the burden of proof are the traditional and appropri-
ate means of attacking shaky but admissible evidence’’).
Throughout defense counsel’s extensive cross-exami-
nation of Przech, defense counsel never sought to elicit
any additional information regarding the combined
probability of inclusion; nor did he present his own sta-
tistical evidence or request a jury instruction.

The defendant also contends that, without guidance,
the jury was likely to overvalue the DNA evidence and
ignore the other types of evidence pointing toward or
away from his guilt. One way to address that concern
is an instruction to the jury on the need to consider all
of the evidence in a case. See, e.g., State v. Pappas,
supra, 256 Conn. 889. Here, despite the fact that the
defendant did not request an instruction addressing the
DNA evidence, the trial court did instruct the jurors
that, ‘‘[i]n deciding what the facts are, you must consider
all the evidence.’’ The court also instructed the jurors
that expert testimony is presented to assist them but
that ‘‘[n]o such testimony is binding [on] you, and you
may disregard the testimony either in whole or in part.
It is for you to consider the testimony with the other
circumstances in the case and, using your best judg-
ment, determine whether you will give any weight to
it . . . .’’ Finally, the court reminded the jurors that
the defendant denies he is the person involved in the
assault and instructed them that they ‘‘must be satisfied
beyond a reasonable doubt of the identity of the defen-
dant as the one who committed the crime . . . .’’ In
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the absence of evidence to the contrary, we presume
that the jury followed the court’s instructions. See, e.g.,
State v. O’Neil, 261 Conn. 49, 82, 801 A.2d 730 (2002).

Given that Przech properly explained the statistical
method she used to determine the rarity of the match,
and defense counsel had the opportunity to cross-exam-
ine her, present his own statistical evidence, or request
a jury instruction on this point, we conclude that the
defendant has failed to establish a constitutional viola-
tion, and, as such, his claim fails under the third prong
of Golding.

The defendant also asks us to exercise our supervi-
sory authority to require trial courts to instruct the jury
on the meaning of random match probability when DNA
evidence is the only evidence identifying the defendant
as the perpetrator. In response, the state contends that,
‘‘[a]ssuming that this is a claim for relief, as opposed
to a suggestion, it is . . . inadequately briefed,’’ and,
alternatively, ‘‘this request should be denied because
. . . DNA was not the only evidence of guilt in this
case.’’

‘‘Although [a]ppellate courts possess an inherent
supervisory authority over the administration of justice
. . . [that] authority . . . is not a form of free-floating
justice, untethered to legal principle. . . . Our supervi-
sory powers are not a last bastion of hope for every
untenable appeal. They are an extraordinary remedy
to be invoked only when circumstances are such that
the issue at hand, [although] not rising to the level of a
constitutional violation, is nonetheless of utmost seri-
ousness, not only for the integrity of a particular trial
but also for the perceived fairness of the judicial system
as a whole. . . . Constitutional, statutory and proce-
dural limitations are generally adequate to protect the
rights of the defendant and the integrity of the judicial
system. Our supervisory powers are invoked only in the
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rare circumstance [when] these traditional protections
are inadequate to ensure the fair and just administration
of the courts.’’ (Emphasis in original; internal quotation
marks omitted.) State v. Wade, 297 Conn. 262, 296, 998
A.2d 1114 (2010).

We decline the defendant’s invitation to exercise our
supervisory powers in the present case. First, the defen-
dant seeks to require an instruction on random match
probability, but, in this case, Przech relied on the com-
bined probability of inclusion as her statistical method
to determine the rarity of the match. Although the com-
bined probability of inclusion and random match proba-
bility produce similar statistical metrics, given that
random match probability is employed for single source
DNA profiles and the combined probability of inclusion
is employed for mixed DNA profiles, a jury instruction
on random match probability would not have fully
explained the statistical method Przech employed in
this case. Second, there is no indication that the jury
misunderstood Przech’s description of the statistical
method that she used to determine the rarity of the DNA
match. Third, as we discuss in part III of this opinion,
contrary to the defendant’s suggestion, the DNA evi-
dence in this case is not the only evidence identifying
the defendant as the perpetrator. Finally, the defendant
also fails to explain why this extraordinary remedy is
required and how this issue impacts, not only the integ-
rity of this particular trial, but also the perceived fair-
ness of the judicial system as a whole. See, e.g., State
v. Elson, 311 Conn. 726, 768, 91 A.3d 862 (2014) (‘‘a
defendant seeking review of an unpreserved claim
under our supervisory authority must demonstrate that
his claim is one that, as a matter of policy, is relevant
to the perceived fairness of the judicial system as a
whole, most typically in that it lends itself to the adop-
tion of a procedural rule that will guide the lower courts
in the administration of justice in all aspects of the
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criminal process’’ (internal quotation marks omitted)).
Accordingly, we decline to invoke our supervisory
authority at this time to require trial courts to instruct
the jury on the meaning of random match probability.14

III

Finally, we consider the defendant’s contention that
a random match probability of 1 in 230,000, by itself,

14 Having reached this conclusion, however, we take this opportunity to
emphasize that, in appropriate circumstances, and when the defendant
requests it, a trial court may instruct the jury on the meaning of the statistical
rarity of a match. Our research has not revealed, and the defendant does
not contend, that any jurisdiction—state or federal—has adopted a model
instruction on the meaning of random match probability. The need for such
an instruction, what information such an instruction might contain, and
whether it is proper to give such an instruction, however, have been dis-
cussed in academic literature and several cases. See, e.g., State v. Bloom,
516 N.W.2d 159, 170–71 (Minn. 1994) (Page, J., concurring specially); P.
Chaudhuri, ‘‘A Right to Rational Juries? How Jury Instructions Create the
‘Bionic Juror’ in Criminal Proceedings Involving DNA Match Evidence,’’ 105
Cal. L. Rev. 1807, 1850–51 (2017).

Several courts have concluded that the failure to give such an instruction
was appropriate because the instruction improperly addressed matters of
scientific fact, not legal principles. See, e.g., State v. Paxton, Docket No. 2
CA-CR 2007-0062, 2008 WL 4551502, *4 (Ariz. App. January 14, 2008); Stanley
v. State, 289 Ga. App. 373, 375–76, 657 S.E.2d 305 (2008); Keen v. Common-
wealth, 24 Va. App. 795, 807–808, 485 S.E.2d 659 (1997).

This court, however, has taken a different view of jury instructions involv-
ing scientific facts—specifically, in the context of research disproving com-
mon misperceptions about the reliability of eyewitness identification. We
determined that, in a given case in which the concerns raised by the scientific
evidence were applicable, it would be proper for a trial court to give a
cautionary jury instruction on eyewitness identification. See State v. Harris,
330 Conn. 91, 134–35, 191 A.3d 119 (2018) (‘‘it may be appropriate for the
trial court to craft jury instructions to assist the jury in its consideration of
[the reliability of eyewitness testimony]’’), citing State v. Guilbert, 306 Conn.
218, 257–58, 49 A.3d 705 (2012); see also State v. Guilbert, supra, 258 (trial
court retains discretion to give ‘‘jury instructions on the fallibility of eyewit-
ness identification evidence,’’ provided that ‘‘any such instructions should
reflect the findings and conclusions of the relevant scientific literature per-
taining to the particular variable or variables at issue in the case’’).

Given that there is no consensus on the proper instruction explaining
random match probability, or whether such instruction is appropriate, and
that we need not decide this issue to resolve the present case, we leave for
another day the question of under what circumstances a jury instruction
should be provided and the precise phrasing of that instruction.
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is insufficient to prove that he is guilty beyond a reason-
able doubt. Specifically, the defendant contends that a
random match probability of 1 in 230,000 in the Hispanic
population means that there are about ninety Hispanic
males over the age of fifteen in the United States who
could have contributed a DNA profile to the vaginal
sample.15 The state contends that this ‘‘claim is meritless
because the evidence establishing the defendant’s iden-
tity was not based on the DNA evidence alone.’’ Rather,
the state contends, ‘‘the recordings of the defendant’s
two interviews with the police provided sufficient addi-
tional evidence to establish his guilt beyond a reason-
able doubt.’’ We agree with the state.

The defendant concedes that, although he moved for
a judgment of acquittal, he did not raise this argument
before the trial court. This court, however, ‘‘review[s] an
unpreserved sufficiency of the evidence claim as though
it had been preserved.’’ (Internal quotation marks omit-
ted.) State v. Josephs, 328 Conn. 21, 35 n.11, 176 A.3d
542 (2018).

In evaluating a claim of evidentiary insufficiency, we
‘‘review the evidence and construe it as favorably as
possible with a view toward sustaining the conviction,
and then . . . determine whether, in light of the evi-
dence, the trier of fact could reasonably have reached
the conclusion it did reach.’’ (Emphasis in original;
internal quotation marks omitted.) State v. Jordan, 314
Conn. 354, 385, 102 A.3d 1 (2014). A trier of fact is per-
mitted to make reasonable conclusions by ‘‘draw-[ing]
whatever inferences from the evidence or facts estab-
lished by the evidence it deems to be reasonable and log-
ical. . . . [These inferences, however] cannot be based

15 The defendant reasons that the 2016 census identified 41.5 million His-
panic people in the United States over the age of fifteen. The defendant
assumes that one half of those individuals, 20.75 million, are male. He arrives
at the pool of ninety by dividing 20.75 million by 230,000.
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on possibilities, surmise or conjecture.’’ (Internal quota-
tion marks omitted.) Id.

In the present case, the evidence establishing the
identity of the defendant was not based on the DNA
evidence alone. In particular, the video recordings of
the defendant’s two interviews with the police, which
were played for the jury, provided additional evidence
from which the jury could have concluded that the
defendant was one of the perpetrators. The August, 2016
interview established that the defendant was a resident
of New Britain at the time of the assault. The video of
both the August and December, 2016 interviews also
established that, consistent with the victim’s descrip-
tion of the perpetrators, the defendant is Hispanic,
heavyset, and speaks English.16

Jurors also reasonably could have concluded that
several of the defendant’s statements to the police dur-
ing the interviews were inconsistent or partial truths
influenced by his participation in the crime and evi-
dence of his consciousness of guilt. For example, after
denying ever having had a threesome during the first
interview, during the second interview, the defendant
admitted that he had engaged in threesomes on two
occasions. When the detective asked him during the
second interview what happened the day the victim

16 Evidence that the defendant lived in New Britain and resembled the
victim’s description of one of the perpetrators renders the defendant’s argu-
ment regarding the number of Hispanic males in the United States unpersua-
sive because the argument erroneously assumes that the group of people
in the population that could have contributed to the profile in the evidentiary
sample, in this case ninety, are all equally suspect. This is known as the
defense fallacy, and it ‘‘understat[es] the tendency of a reported match to
strengthen source probability and narrow the group of potential suspects.
. . . [T]he real source probability will reflect the relative strength of circum-
stantial evidence connecting the defendant and other persons with matching
DNA to the scene of the crime.’’ (Emphasis omitted; footnote omitted.)
United States v. Chischilly, 30 F.3d 1144, 1157 (9th Cir. 1994) (overruled
in part on other grounds by United States v. Preston, 751 F.3d 1008 (9th
Cir. 2014)), cert. denied, 513 U.S. 1132, 115 S. Ct. 946, 130 L. Ed. 2d 890 (1995).
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reported being assaulted, the defendant abandoned his
lack of recollection and offered an account of picking
up a man and a woman in his car near an AutoZone in
New Britain and engaging in a threesome. The defen-
dant later explained that he could not remember when
that occurred or whether it was the same incident the
detective was referencing. The defendant’s mention of
an AutoZone was significant, however, because the jury
was presented with evidence that an AutoZone was
located in the vicinity of where the victim reported being
abducted. Finally, when the detective informed him that,
in addition to the assault, the victim stated that she had
been robbed of several hundred dollars, the defendant
replied with words to the effect of: ‘‘That’s not me. It’s
the other guy.’’ The defendant concedes that his incon-
sistent statements to the police ‘‘might be construed as
consciousness of guilt evidence . . . .’’

We have ‘‘repeatedly held that a jury may infer guilt
based on consciousness of guilt evidence in conjunction
with other evidence . . . .’’ State v. Davis, 324 Conn.
782, 797 n.8, 155 A.3d 221 (2017); see also State v.
Morelli, 293 Conn. 147, 154, 976 A.2d 678 (2009) (evi-
dence of consciousness of guilt, along with other evi-
dence, provided sufficient evidence to prove that
defendant was under influence of intoxicating liquor,
which is essential element of offense of operating motor
vehicle while under influence of intoxicating liquor);
State v. Groomes, 232 Conn. 455, 473–74, 656 A.2d 646
(1995) (holding that trial court properly instructed jury
that it may use defendant’s flight as evidence of con-
sciousness of guilt and as independent, circumstantial
evidence of defendant’s guilt). Here, that other evidence
was the DNA evidence.

Construing the evidence as favorably as possible to
sustaining the guilty verdict, we conclude that the
state’s case did not rest on the DNA evidence alone
and that the circumstantial evidence, combined with
the DNA evidence, was sufficient for the jury to find
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beyond a reasonable doubt that the defendant was one
of the perpetrators of the sexual assault. See, e.g., State
v. Young, 157 Conn. App. 544, 558–59, 117 A.3d 944
(rejecting defendant’s contention that evidence was
insufficient to support conviction based only on DNA
evidence because state’s case did not rest on DNA evi-
dence alone), cert. denied, 317 Conn. 922, 118 A.3d
549 (2015).

The judgment is affirmed.

In this opinion the other justices concurred.

KAHN, J., concurring. I agree with and join in full
the majority opinion. I write separately to clarify the
intersection of evidence based on DNA analysis and
the constitutional right to confrontation.

During oral argument, each party was asked which
individuals involved in DNA analysis were required to
testify pursuant to the confrontation clause of the sixth
amendment to the United States constitution, especially
in light of State v. Walker, 332 Conn. 678, 212 A.3d 1244
(2019). Each party gave a very different response. The
state read Walker to stand for the proposition that, to
satisfy the requirements of the confrontation clause,
the state was required to call only the person or persons
who conducted the critical, interpretive part of the DNA
analysis involving the calling of the alleles, which gives
rise to a numerical DNA profile. Furthermore, the state
argued that the technicians involved in the preliminary
stages including extraction, quantitation, and amplifica-
tion are not necessary witnesses. The defendant inter-
preted precedent, including Walker, to not only apply
to analysts as described by the state, but also to the
technician who put the DNA sample into the electropho-
resis machine1 and, potentially, any other person that

1 I refer to the scientific instrument that analyzes the DNA sample as the
electrophoresis machine throughout this concurrence, but I acknowledge
that the instrument may have different names depending on its capabilities.
For example, a laboratory may instead use a genetic analyzer. See, e.g., M.
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could have contaminated the sample at any stage. Although
it is certainly not uncommon for opposing parties to
interpret precedent differently, the wide gulf between
these responses illustrates a continuing uncertainty in
this critical area of constitutional rights, despite recent
decisions from this court. See, e.g., State v. Lebrick, 334
Conn. 492, 223 A.3d 333 (2020); State v. Walker, supra,
678; State v. Sinclair, 332 Conn. 204, 210 A.3d 509 (2019);
State v. Buckland, 313 Conn. 205, 96 A.3d 1163 (2014),
cert. denied, 574 U.S. 1078, 135 S. Ct. 992, 190 L. Ed. 2d
837 (2015); State v. Smith, 289 Conn. 598, 960 A.2d
993 (2008).

DNA analysis is a powerful tool that has become a
staple in both the scientific community and trial courts
since DNA fingerprinting was first invented in 1984. See
P. Gill et al., ‘‘Forensic Application of DNA ‘Fingerprints,’ ’’
318 Nature 577, 577 (1985). This methodology allows
us to determine—from blood, skin, sweat, semen, hair,
or other DNA-containing cells—the likelihood that an
individual is reasonably tied to a crime scene, victim,
weapon, or other object. A mere four decades ago, the
use of DNA sequencing and comparison as an eviden-
tiary tool in the courtroom was not even an option.
Since it was first used to convict a Florida defendant
of a sexual offense in 1987; see A. Adema, ‘‘DNA Finger-
printing Evidence: The Road to Admissibility in Califor-
nia,’’ 26 San Diego L. Rev. 377, 385 and n.52 (1989);
Andrews v. State, 533 So. 2d 841, 842, 850–51 (Fla. App.
1988), review denied, 542 So. 2d 1332 (Fla. 1989); DNA
analysis has rapidly evolved to include improved meth-
odologies. It has not only been used in contemporary
trials to inculpate defendants, but also to exonerate
wrongly convicted individuals who spent years, and
even decades, incarcerated. See generally Innocence
Project, DNA’s Revolutionary Role in Freeing the Inno-

Chin et al., Forensic DNA Evidence: Science and the Law (2019) § 3:4, pp.
3-28 through 3-31. Regardless of its name, the instrument is one that produces
raw data regarding the genotype of the DNA sample.
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cent (April 18, 2018), available at https://www.inno-
cenceproject.org/dna-revolutionary-role-freedom (last
visited September 22, 2020).

Although the last forty years have seen rapid evolu-
tion of DNA analysis in the field of science, the jurispru-
dence regarding constitutionally permissible use of
DNA evidence has evolved at a more staid pace. Scant
binding precedent from the United States Supreme
Court, combined with a lack of cohesion and clarity in
the available precedent, has resulted in uncertainty in
both state and federal jurisdictions. This lack of guid-
ance has not gone unnoticed by this court; see State v.
Walker, supra, 332 Conn. 706 (‘‘[d]ue to the fractured
nature of [Williams v. Illinois, 567 U.S. 50, 132 S. Ct.
2221, 183 L. Ed. 2d 89 (2012)], courts have struggled to
determine the effect of Williams, if any, on the legal
principles governing confrontation cause claims’’); by
federal courts of appeals; see Washington v. Griffin,
876 F.3d 395, 409 (2d Cir. 2017) (‘‘[w]e have already
noted the difficulty in identifying a single holding of
principle from the several opinions of the fractured
Williams [c]ourt, using the analytic approach that the
Supreme Court recommends’’), cert. denied, U.S.

, 138 S. Ct. 2578, 201 L. Ed. 2d 299 (2018); and even
by ideologically distinct members of the United States
Supreme Court. See Stuart v. Alabama, U.S. ,
139 S. Ct. 36, 37, 202 L. Ed. 2d 414 (2018) (Gorsuch, J.,
dissenting from the denial of certiorari) (‘‘Respectfully,
I believe we owe lower courts struggling to abide our
holdings more clarity than we have afforded them in
this area. Williams imposes on courts with crowded
dockets the job of trying to distill holdings on two sepa-
rate and important issues from four competing opin-
ions. The errors here may be manifest, but they are
understandable and they affect courts across the coun-
try in cases that regularly recur.’’).2

2 Justice Sotomayor joined Justice Gorsuch in the dissent from the denial
of certiorari.
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In an effort to provide comprehensive guidance, this
concurrence (1) illustrates the DNA analysis process
as described to the United States Supreme Court, (2)
details the requirements of the confrontation clause as
established by Crawford3 and how it applies to forensic
reports for non-DNA substances, and (3) explains which
stages of DNA analysis I believe are subject to the
requirements of the confrontation clause in light of this
court’s precedent.

I

DNA ANALYSIS

When Williams was before the United States Supreme
Court in December, 2011, the New York County District
Attorney’s Office and the New York City Office of the
Chief Medical Examiner (OCME) submitted an amici
curiae brief that, in part, described the DNA testing pro-
cess at the OCME. Williams v. Illinois (No. 10-8505),
United States Supreme Court Briefs, October Term,
2011, Amicus Brief of the New York County District
Attorney’s Office et al., pp. 7–8. I find their description
of DNA analysis as it is performed at the OCME to be
informative and reiterate it here in order to provide clear
context for the remainder of this concurrence.4

‘‘At the OCME, the testing of each item involves five
distinct stages, each of which is performed by one or
more different persons. The first stage is evidence
examination, in which a technician (technician 1)
examines the sample for biological fluids and takes
cuttings for DNA extraction. The second stage is extrac-
tion, in which a technician (technician 2) adds chemical

3 Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d
177 (2004).

4 Methodologies vary among types of DNA samples (i.e., single source or
mixtures) and analytical labs. This description is intended for illustrative
purposes and to serve as a point of comparison based on the character of the
activity, regardless of the exact process or technical descriptors employed.
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reagents to the sample that break open the cells and
free up the DNA so it is accessible for testing. The third
stage is quantitation, in which a technician (technician
3) measures the amount of DNA that is present in the
sample. If there is a sufficient amount of DNA, the test-
ing proceeds to stage four, amplification, in which
another technician (technician 4) uses a highly auto-
mated process to target, tag, and copy [sixteen] specific
locations (‘loci’), thereby raising them to a detectable
level. The fifth stage is electrophoresis, or DNA typing,
in which two more technicians (technicians 5 and 6)
run the amplified DNA through machines that illuminate
the tagged areas and separate, label, and display each
locus. The result—an electropherogram—is a genetic
DNA profile that is ready for comparison. Notably, each
technician in stages one through five prepares work-
sheets contemporaneously with each task that is per-
formed, which enable subsequent reviewers to verify
that each step was conducted in accordance with estab-
lished procedures.’’ (Emphasis added.) Id., p. 7; see also
M. Chin et al., Forensic DNA Evidence: Science and the
Law (2019) § 3:4, pp. 3-20 through 3-35.

The amici also highlighted that ‘‘each case involves
the separate testing of a minimum of two different sam-
ples (a crime scene sample and a suspect exemplar),
and each process requires the participation of at least
six different technicians. That means that each case
will involve at least [twelve] technicians. Only at the
end of these processes does an analyst, who routinely
will testify in court about the case, compare the two
electropherograms and prepare a report setting forth
her conclusions.’’ Williams v. Illinois (No. 10-8505),
United States Supreme Court Briefs, supra, pp. 7–8.5

5 The expert witness in Walker testified that a similar DNA typing process
was used at the laboratory run by the Division of Scientific Services of the
Department of Emergency Services and Public Protection. ‘‘She testified
that the process involves four steps: (1) extracting DNA from the sample
and purifying it of contaminants; (2) quantitating the DNA, i.e., determining
the amount of DNA that has been extracted; (3) amplifying the DNA using
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The first four stages described above are conducted
by technicians who each complete a discrete step of the
DNA sample preparation, following highly proscribed
methods. A technician then loads the sample into the
electrophoresis machine that, in step five, produces raw
data that describe the genotype of the DNA sample. It
is at this point that an analyst becomes involved. The
analyst uses her skilled judgment—either through man-
ual computation or computer software—to conduct an
interpretive analysis of the raw data to call the alleles
and generate a numerical DNA profile that is used for
comparison. See, e.g., People v. John, 27 N.Y.3d 294,
300, 52 N.E.3d 1114, 33 N.Y.S.3d 88 (2016). At a mini-
mum, there are two DNA profiles: one generated from
an unknown sample—commonly collected from a crime
scene, weapon, or victim that potentially came from a
then unknown perpetrator—and another from a known
sample, commonly DNA collected from a suspect, often
via a buccal swab, pursuant to a warrant. The analyst
then compares these DNA profiles to determine if they
match, which is ‘‘measured by a statistic expressing the
rarity of that shared profile, known as the random
match probability statistic.’’ M. Chin et al., supra, p. 5-
1. Ultimately, the analyst states the probability that a
person chosen at random from a population of unre-
lated people will possess a DNA profile that matches
the DNA profile collected as evidence. Id.

II

CONFRONTATION CLAUSE

In 2004, the United States Supreme Court rejected the
then accepted view ‘‘that the [c]onfrontation [c]lause
applies of its own force only to in-court testimony, and

a thermal cycler machine, i.e., creating many copies of different regions of
the DNA; and (4) interpreting the data generated from these steps and
constructing the numerical DNA profile, which consists of a series of num-
bers to designate the ‘alleles.’ ’’ State v. Walker, supra, 332 Conn. 684–85.
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that its application to out-of-court statements intro-
duced at trial depends upon the law of [e]vidence
. . . .’’ (Internal quotation marks omitted.) Crawford
v. Washington, 541 U.S. 36, 50–51, 124 S. Ct. 1354, 158
L. Ed. 2d 177 (2004). Instead, the United States Supreme
Court determined that ‘‘[the confrontation clause]
applies to ‘witnesses’ against the accused—in other
words, those who ‘bear testimony.’ . . . ‘Testimony,’ in
turn, is typically ‘[a] solemn declaration or affirmation
made for the purpose of establishing or proving some
fact.’ . . . An accuser who makes a formal statement
to government officers bears testimony in a sense that
a person who makes a casual remark to an acquaintance
does not.’’ (Citations omitted.) Id., 51; see also State v.
Walker, supra, 332 Conn. 690.

This was a sea change in confrontation clause juris-
prudence. Out-of-court statements that were typically
admitted under hearsay exceptions; see, e.g., Ohio v.
Roberts, 448 U.S. 56, 66, 100 S. Ct. 2531, 65 L. Ed. 2d
597 (1980); were now constitutionally inadmissible if
they were testimonial. Put another way, even if a state-
ment falls under a valid hearsay exception under the
rules of evidence, it will nonetheless be inadmissible
under the confrontation clause if that statement is tes-
timonial in nature and the defendant’s right to cross-
examination remains unsatisfied;6 hearsay safeguards
are not adequate to protect confrontation clause rights.

When assessing whether a statement is admissible
under the confrontation clause, the first, most basic

6 A defendant’s right to cross-examine a witness regarding testimonial
statements may be satisfied in one of two ways. First, the defendant’s right
may be satisfied if the witness is available to testify and can be cross-
examined at trial. Second, the defendant’s right may be satisfied if the witness
is unavailable to testify at trial but the defendant had a prior opportunity
to cross-examine her or him about the testimonial statements. See Crawford
v. Washington, supra, 541 U.S. 68. For clarity, this concurrence assumes
that a witness is unavailable and that the defendant has not been afforded
a prior opportunity to cross-examine her or him.
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question is whether the witness is available. If the wit-
ness is available, then the defendant has an opportunity
to cross-examine, thereby satisfying the requirements
of the confrontation clause. In addition, if the witness
is unavailable but the defendant had a prior opportunity
to cross-examine that witness, then the confrontation
clause is also satisfied. In those instances, the admissi-
bility of the witness’ individual statements, whether tes-
timonial or not, is governed by the rules of evidence.
However, if the witness is unavailable and there was
no prior opportunity to cross-examine that witness,
then the court must determine whether the statement
is testimonial. If the statement is not testimonial, then
admission of the statement does not violate the confron-
tation clause and its admissibility is, once again, deter-
mined by the rules of evidence. If the statement is
testimonial, then its admission violates the confronta-
tion clause and the statement is inadmissible, even if
it would otherwise be admissible under the rules of
evidence. The entire analysis to determine if the protec-
tions offered by the confrontation clause apply turns
on what it means for a statement to be testimonial.

The United States Supreme Court has described vari-
ous formulations of this core class of ‘‘testimonial’’
statements, including ‘‘[1] ex parte in-court testimony
or its functional equivalent—that is, material such as
affidavits, custodial examinations, prior testimony that
the defendant was unable to cross-examine, or similar
pretrial statements that declarants would reasonably
expect to be used prosecutorially . . . [2] extrajudicial
statements . . . contained in formalized testimonial
materials, such as affidavits, depositions, prior testi-
mony, or confessions . . . [3] statements that were
made under circumstances which would lead an objec-
tive witness reasonably to believe that the statement
would be available for use at a later trial . . . .’’ (Cita-
tion omitted; internal quotation marks omitted.) Craw-
ford v. Washington, supra, 541 U.S. 51–52. The United
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States Supreme Court has held, for example, that inter-
rogations by law enforcement officers solely directed
at establishing the facts of a past crime, in order to
identify or provide evidence to convict the perpetrator,
fall squarely within the class of testimonial hearsay.
See Davis v. Washington, 547 U.S. 813, 826, 126 S. Ct.
2266, 165 L. Ed. 2d 224 (2006); Crawford v. Washington,
supra, 53. Crawford, however, ‘‘[left] for another day
any effort to spell out a comprehensive definition of
‘testimonial.’ ’’ Crawford v. Washington, supra, 68.

Subsequent United States Supreme Court decisions
began to clarify what qualified as ‘‘testimonial’’ state-
ments in a piecemeal fashion, each focusing on whether
the specific statement at issue was testimonial rather
than attempting to provide a comprehensive definition
of ‘‘testimonial’’ that could be applied in any type of
case. Statements made in the course of a police interro-
gation, for example, ‘‘are nontestimonial when made
. . . under circumstances objectively indicating that
the primary purpose of the interrogation is to enable
police assistance to meet an ongoing emergency. They
are testimonial when the circumstances objectively
indicate that there is no such ongoing emergency, and
that the primary purpose of the interrogation is to estab-
lish or prove past events potentially relevant to later
criminal prosecution.’’ Davis v. Washington, supra, 547
U.S. 822; see also id., 822 n.1 (noting that this conclusion
does not imply ‘‘that statements made in the absence
of any interrogation are necessarily nontestimonial’’).

The results of forensic analysis are testimonial when,
regardless of the official title on the document, ‘‘[t]hey
are incontrovertibly a solemn declaration or affirmation
made for the purpose of establishing or proving some
fact.’’ (Internal quotation marks omitted.) Melendez-
Diaz v. Massachusetts, 557 U.S. 305, 310, 129 S. Ct. 2527,
174 L. Ed. 2d 314 (2009). Under these circumstances,
a forensic report provides ‘‘the precise testimony the
analysts would be expected to provide if called at trial’’
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and is ‘‘functionally identical to live, in-court testimony,
doing ‘precisely what a witness does on direct exami-
nation.’ ’’ Id., 310–11. The absence of an oath, however,
‘‘[i]s not dispositive in determining if a statement is
testimonial.’’ (Internal quotation marks omitted.) Bull-
coming v. New Mexico, 564 U.S. 647, 664, 131 S. Ct.
2705, 180 L. Ed. 2d 610 (2011). The formality of a foren-
sic report ‘‘suggests its evidentiary purpose,’’ but it is
‘‘not the sole touchstone of our primary purpose inquiry
. . . .’’ (Internal quotation marks omitted.) Id., 671
(Sotomayor, J., concurring in part).

From the triumvirate of Davis, Melendez-Diaz, and
Bullcoming, we can glean one clear rule: a statement
is testimonial when it has the ‘‘primary purpose of estab-
lish[ing] or prov[ing] past events potentially relevant to
a later criminal prosecution.’’ (Internal quotation marks
omitted.) Id., 659 n.6 (opinion announcing judgment);
State v. Sinclair, supra, 332 Conn. 220. This doctrine
may be applied in a relatively straightforward manner
when a single individual makes a statement or a single
expert conducts an analysis and issues a forensic
report. In such cases, the person who made the state-
ment or authored the report that had the primary pur-
pose of establishing a fact to be used in a criminal pros-
ecution would need to be present at the trial and
subject to cross-examination, or, if unavailable for trial,
the defendant must have had a previous opportunity to
cross-examine the witness regarding the statement. See
Crawford v. Washington, supra, 541 U.S. 68 (‘‘Where
testimonial evidence is at issue . . . the [s]ixth
[a]mendment demands what the common law required:
unavailability and a prior opportunity for cross-exami-
nation’’). This doctrine, on the other hand, becomes less
clear when it is applied to more complicated scientific
processes, such as DNA analysis, where multiple techni-
cians complete the procedural steps that produce an
amplified DNA sample, an electrophoresis machine gen-
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erates raw data based on the sample, and analysts sub-
jectively apply their scientific expertise to interpret the
raw data and generate a DNA profile.

III

IMPLICATIONS FOR DNA EVIDENCE

The United States Supreme Court addressed forensic
analyses, i.e., analysis of seized substances and analysis
of blood alcohol content, in Melendez-Diaz and Bull-
coming, and DNA analysis came into the limelight soon
after. See, e.g., Williams v. Illinois, supra, 567 U.S. 50.
The complexity of DNA analysis and the uncertainty of
how the primary purpose test applied to its myriad
discrete analytical steps resulted in severely fractured
opinions in Williams, a plurality opinion with concur-
rences and a dissent, and ‘‘no clear consensus as to what
constitute[s] a testimonial statement in this context.’’
(Internal quotation marks omitted.) Washington v.
Griffin, supra, 876 F.3d 406; see also Young v. United
States, 63 A.3d 1033, 1042–43 (D.C. 2013). Ordinarily,
‘‘[w]hen a fragmented [c]ourt decides a case and no
single rationale explaining the result enjoys the assent
of five [j]ustices, the holding of the [c]ourt may be
viewed as the position taken by those members who
concurred in the judgments on the narrowest grounds.’’
(Internal quotation marks omitted.) United States v.
James, 712 F.3d 79, 95 (2d Cir. 2013), cert. denied, 572
U.S. 1134, 134 S. Ct. 2660, 189 L. Ed. 2d 208 (2014). ‘‘As
we recently observed, the court in Williams made it
impossible to identify the narrowest ground [on which
the justices agreed] because the analyses of the various
opinions are irreconcilable. . . . Consequently . . .
we must rely on Supreme Court precedent before Wil-
liams to the effect that a statement triggers the protec-
tions of the [c]onfrontation [c]lause when it is made
with the primary purpose of creating a record for use
at a later criminal trial.’’ (Citation omitted; internal quo-
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tation marks omitted.) State v. Walker, supra, 332 Conn.
706; see State v. Sinclair, supra, 332 Conn. 225; see
also United States v. James, supra, 95–96.

Despite a lack of clear guidance from Williams as
to what aspects of DNA analysis trigger the protections
of the confrontation clause, one common theme has
risen to the surface: ‘‘neither Melendez-Diaz nor Bull-
coming require[s] every witness in the chain of custody
to testify.’’ State v. Buckland, supra, 313 Conn. 214; see
also Washington v. Griffin, supra, 876 F.3d 407 (‘‘the
Supreme Court has never held that the [c]onfrontation
[c]lause requires an opportunity to [cross-examine]
each lab analyst involved in the process of generating a
DNA profile and comparing it with another’’). Melendez-
Diaz made this explicitly clear, stating: ‘‘[W]e do not
hold, and it is not the case, that anyone whose testimony
may be relevant in establishing the chain of custody,
authenticity of the sample, or accuracy of the testing
device, must appear in person as part of the prosecu-
tion’s case. While . . . [i]t is the obligation of the prose-
cution to establish the chain of custody . . . this does
not mean that everyone who laid hands on the evidence
must be called. . . . [G]aps in the chain [of custody]
normally go to the weight of the evidence rather than
its admissibility.’’ (Citations omitted; internal quotation
marks omitted.) Melendez-Diaz v. Massachusetts,
supra, 557 U.S. 311 n.1. This court has recently rein-
forced that view, observing that ‘‘[not] all analysts who
participate in the process of generating a DNA profile
necessarily must testify,’’ and concluding that ‘‘where
the generation of a DNA profile is testimonial, at least
one analyst with the requisite personal knowledge must
testify.’’ (Internal quotation marks omitted.) State v.
Walker, supra, 332 Conn. 719.

Although trial courts have general guidance that not
every witness must testify, there remains a woeful pau-
city of specificity as to which technicians or analysts
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are required to testify under the confrontation clause.
In order to provide some clarity as to when and how the
confrontation clause applies in such cases, I review the
following three types of ‘‘statements’’ that come from
the process of DNA analysis: (1) technicians who are
involved in the preliminary stages to prepare a sample
for analysis, (2) electrophoresis machines that generate
raw data, and (3) analysts who apply their expertise to
draw conclusions based on the raw data and inculpate—
or exculpate—suspects. Of these three categories, it is
only the third category of analysts that triggers the
protections afforded by the confrontation clause of the
sixth amendment.

A

Technicians

Technicians—whether referred to as technicians or
analysts in a specific laboratory—are the individuals
who start with a known or unknown DNA sample that
was collected outside of the laboratory and who there-
after prepare that sample to be placed into an electro-
phoresis machine. Sample preparation is often con-
ducted by several individuals, each of whom follows
detailed standard operating procedures to conduct a
discrete step of the process. In many instances, labora-
tory protocol requires that technicians document their
steps in writing for quality control and quality assurance
purposes. See, e.g., A.B.A., Standards for Criminal Jus-
tice: DNA Evidence (3d Ed. 2007) standard 16-3.2, p.
70. In conducting his or her individual step in the larger
sample preparation process, each individual technician
is making a narrow ‘‘statement,’’ e.g., ‘‘I received the
sample following the quantification stage conducted by
technician X, conducted amplification pursuant to the
standard operating procedure of this laboratory, and
then provided the amplified sample to technician Y in
order for her to load it into the electrophoresis machine.’’
Even when considered together, the cumulative ‘‘state-
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ment’’ of the technicians involved in the preparatory
stages is, at most, that the DNA sample loaded into
the electrophoresis machine was extracted from the
original sample delivered to the laboratory for analysis.

The United States Supreme Court, however, has not
concluded whether the confrontation clause applies to
‘‘statements’’ made by technicians. In the absence of
clear guidance, I am persuaded by the plurality in Wil-
liams, which reasoned that, ‘‘[w]hen lab technicians
are asked to work on the production of a DNA profile,
they often have no idea what the consequences of their
work will be. . . . It is also significant that in many
labs, numerous technicians work on each DNA profile.
. . . When the work of a lab is divided up in such a
way, it is likely that the sole purpose of each technician
is simply to perform his or her task in accordance with
accepted procedures.’’ (Citations omitted.) Williams v.
Illinois, supra, 567 U.S. 85 (plurality opinion); see also
Melendez-Diaz v. Massachusetts, supra, 557 U.S. 357
(Kennedy, J., dissenting) (‘‘[l]aboratory analysts who
conduct routine scientific tests are not the kind of con-
ventional witnesses to whom the [c]onfrontation [c]lause
refers’’). Even when a technician may have ‘‘mixed
motives’’—to simply perform his or her task and to be
a link in the chain that will eventually lead to evidence
that may be used at trial—a court must ‘‘examin[e] the
statements and actions of all participants’’ to determine
the primary purpose of a statement. Michigan v. Bry-
ant, 562 U.S. 344, 368, 370, 131 S. Ct. 1143, 179 L. Ed.
2d 93 (2011). ‘‘Melendez-Diaz and Bullcoming together
suggest that a laboratory analysis is testimonial only
when the circumstances under which the analysis was
prepared, viewed objectively, establish that the primary
purpose of a reasonable analyst in the declarant’s posi-
tion would have been to create a record for use at a
later criminal trial’’ (Emphasis in original; internal quo-
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tation marks omitted.) Washington v. Griffin, supra,
876 F.3d 405.

In my view, the ‘‘statements’’ made by technicians
fall short of providing testimony against the petitioner
because, in and of themselves, they do not have the pri-
mary purpose of ‘‘establish[ing] or prov[ing] past events
potentially relevant to later criminal prosecution’’ and,
therefore, are not subject to the requirements of the con-
frontation clause. (Internal quotation marks omitted.)
Bullcoming v. New Mexico, supra, 564 U.S. 659 n.6
(opinion announcing judgment).7 This court has pre-
viously indicated its agreement with this reasoning, stat-
ing that ‘‘the analysts involved in the preliminary test-
ing stages, specifically, the extraction, quantitation or
amplification stages, are not necessary witnesses.’’
(Internal quotation marks omitted.) State v. Walker,
supra, 332 Conn. 719; see also People v. John, supra,
27 N.Y.3d 313 (‘‘[m]ore succinctly, nothing in this record
supports the conclusion that the analysts involved in the
preliminary testing stages, specifically, the extraction,
quantitation or amplification stages, are necessary wit-
nesses’’).

As statements made by technicians regarding the
preparation of samples for DNA analysis constitute non-
testimonial hearsay and, therefore, are not subject to
the requirements of the confrontation clause, courts
should turn to evidentiary rules to determine if those
statements are admissible to establish that the DNA
loaded into the electrophoresis machine was extracted
and analyzed from the known or unknown sample deliv-
ered to the laboratory. Requiring the prosecution to
establish the chain of custody should, in a typical case,

7 This scenario is distinguishable from that presented in Melendez-Diaz
v. Massachusetts, supra, 557 U.S. 313. In that case, the statement made by
the unavailable analyst that a substance found on the defendant was cocaine,
an illegal substance, was itself inculpatory and was an essential fact to be
proven at trial. Id.
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be sufficient to meet its evidentiary burden for this
portion of the DNA analysis. See State v. Rosado, 107
Conn. App. 517, 532, 945 A.2d 1028, cert. denied, 287
Conn. 919, 951 A.2d 571 (2008). In determining whether
the prosecution meets its burden, ‘‘[t]he court must con-
sider the nature of the article, the circumstances sur-
rounding its preservation and custody and the likeli-
hood of intermeddlers tampering with it . . . .’’
(Internal quotation marks omitted.) State v. Coccomo,
302 Conn. 664, 685, 31 A.3d 1012 (2011); see also State
v. Petitt, 178 Conn. App. 443, 452, 175 A.3d 1274 (2017)
(‘‘[a]s a general rule, it may be said that the prosecution
is not required or compelled to prove each and every
circumstance in the chain of custody beyond a reason-
able doubt; the reasonable doubt must be to the whole
evidence and not to a particular fact in the case’’ (inter-
nal quotation marks omitted)), cert. denied, 327 Conn.
1002, 176 A.3d 1195 (2018). In addition, the complexity
of DNA itself acts as an inherent check on chain of
custody because when an inadvertent error in sample
preparation occurs, ‘‘any hypothetical missteps of the
[technicians] in the multiple stages preliminary to the
DNA typing at the electrophoresis stage would result
in either no DNA profile or an incomplete DNA profile,
or one readily inconsistent with [the known sample].’’
People v. John, supra, 27 N.Y.3d 313; see also Williams
v. Illinois, supra, 567 U.S. 86 (plurality opinion) (‘‘it is
inconceivable that shoddy lab work would somehow
produce a DNA profile that just so happened to have
the precise genetic makeup of [the] petitioner’’).

I do not dismiss concerns that the defendant’s goals
of cross-examining each technician are ‘‘to weed out
not only the fraudulent analyst, but the incompetent
one as well’’; Melendez-Diaz v. Massachusetts, supra,
557 U.S. 319; and to determine ‘‘whether crime labs have
properly stored, extracted, and labeled DNA samples,
particularly where a single lab contains and tests sam-
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ples from the victim, the crime scene, and the accused
. . . .’’ (Citation omitted.) Washington v. Griffin,
supra, 876 F.3d 411 (Katzmann, C. J., concurring). These
concerns, however, are not unique to DNA analysis, but
are common concerns in the authentication of any piece
of physical evidence and are properly addressed through
chain of custody analysis. See, e.g., State v. Coccomo,
supra, 302 Conn. 694 (establishing chain of custody
for defendant’s blood drawn for blood alcohol content
analysis). The mere fact that the physical evidence in
these cases is DNA is not sufficient to subject nontesti-
monial statements to the strictures of the confrontation
clause. See Bullcoming v. New Mexico, supra, 564 U.S.
669 (Sotomayor, J., concurring in part) (‘‘[w]hen the
primary purpose of a statement is not to create a record
for trial . . . the admissibility of [the] statement is the
concern of state and federal rules of evidence, not the
[c]onfrontation [c]lause’’ (citation omitted; internal
quotation marks omitted)). Defendants seeking to elicit
testimony from technicians are not left without recourse,
however; they retain the power to subpoena technicians
to testify about specific aspects of the chain of custody
that the defendant believes cast doubt on its reliability
and, therefore, supports his or her argument that the
DNA that was prepared and loaded in to the electro-
phoresis machine did not originate from the sample
provided to the laboratory. Cf. Melendez-Diaz v. Massa-
chusetts, supra, 313–14 (‘‘The text of the [sixth amend-
ment] contemplates two classes of witnesses—those
against the defendant and those in his favor. The prose-
cution must produce the former; the defendant may call
the latter.’’ (Emphasis in original; footnote omitted.)).

B

Machine Generated Raw Data

Having concluded that statements made by techni-
cians are nontestimonial and, therefore, not subject to
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the requirements of the confrontation clause, I now
turn to the next stage in the DNA analysis: raw data
produced by an electrophoresis machine. The United
States Supreme Court has not issued a decision directly
related to machine generated raw data in this particular
context, but its silence provides insight as to how it
could resolve this issue. In 2007, the United States Court
of Appeals for the Fourth Circuit held that ‘‘the raw
data generated by the [chromatograph] machines do
not constitute ‘statements,’ and the machines are not
‘declarants.’ As such, no out-of-court statement impli-
cating the [c]onfrontation [c]lause was admitted into
evidence through the [expert testimony]. Any concerns
about the reliability of such machine-generated infor-
mation is addressed through the process of authen-
tication not by hearsay or [c]onfrontation [c]lause anal-
ysis.’’ United States v. Washington, 498 F.3d 225, 231
(4th Cir. 2007), cert. denied, 557 U.S. 934, 129 S. Ct. 2856,
174 L. Ed. 2d 600 (2009). ‘‘[T]he petition for certiorari
[in Washington] was still pending when the [United
States Supreme] Court issued Melendez-Diaz. Though
the [c]ourt granted petitions for certiorari in other cases
and remanded them for reconsideration in light of Mel-
endez-Diaz, the [United States] Supreme Court denied
the petition in Washington. In the wake of these various
decisions, the [United States Court of Appeals for the]
Fourth Circuit has not overruled Washington. Several
courts have held that Washington’s approach is still
sound after Melendez-Diaz, Bullcoming, and Wil-
liams.’’ (Footnotes omitted.) B. Sites, ‘‘Rise of the
Machines: Machine-Generated Data and the Confronta-
tion Clause,’’ 16 Colum. Sci. & Tech. L. Rev. 36, 55–56
(2014).

Furthermore, the United States Supreme Court also
indicated in Bullcoming that its holding did not apply
to machine generated raw data. Bullcoming v. New
Mexico, supra, 564 U.S. 660–61; see also id., 673–74
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(Sotomayor, J., concurring in part) (‘‘[T]his is not a case
in which the [s]tate introduced only [machine gener-
ated] results, such as a printout from a gas chromato-
graph. . . . Thus, we do not decide whether . . . a
[s]tate could introduce (assuming an adequate chain of
custody foundation) raw data generated by a machine
in conjunction with the testimony of an expert witness.’’
(Citation omitted.)) Noting that ‘‘the United States
Supreme Court has not addressed the issue of whether
the introduction of raw data generated by a machine
falls within the confines of Crawford or Melendez-Diaz
[and that] [b]oth the majority and the concurrence in
Bullcoming emphasized . . . that the holding of that
case was limited to human statements and actions and
did not necessarily apply to raw, machine produced
data,’’ this court has held that ‘‘machine generated data
[are] not subject to the [restriction] imposed by Craw-
ford, Melendez-Diaz, and Bullcoming.’’ State v. Buck-
land, supra, 313 Conn. 216, 221.

Other reports and documentation could be offered
at trial related to the calibration and maintenance of
an electrophoresis machine that are also not subject to
the requirements of the confrontation clause. ‘‘Mainte-
nance and calibration records fall in the portion of the
spectrum in which humans play an active role in the
day-to-day operation of machines, but where courts
should still have no difficulty concluding that they gen-
erally are not subject to the [c]onfrontation [c]lause.
. . . Though these records are made as formal asser-
tions that would normally be used for their truth at
trial, courts should conclude that they generally will
not trigger a [c]onfrontation [c]lause right because the
statements in them are not testimonial. Many courts
that have considered the issue have come to this conclu-
sion. Maintenance and calibration records, when made
as part of a routine process, are created ‘to ensure the
reliability of such machines—not to secure evidence
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for use in any particular criminal proceeding. The fact
that the scientific test results and the observations of
the technicians might be relevant to future prosecutions
of unknown defendants [is], at most, an ancillary con-
sideration . . . .’ ’’ (Emphasis in original; footnote
omitted.) B. Sites, supra, 16 Colum. Sci. & Tech. L. Rev.
76–77, quoting People v. Pealer, 20 N.Y.3d 447, 455, 985
N.E.2d 903, 962 N.Y.S.2d 592, cert. denied, 571 U.S. 846,
134 S. Ct. 105, 187 L. Ed. 2d 77 (2013); see also Melendez-
Diaz v. Massachusetts, supra, 557 U.S. 311 n.1 (‘‘[a]ddi-
tionally, documents prepared in the regular course of
equipment maintenance may well qualify as nontestimo-
nial records’’); State v. Swinton, 268 Conn. 781, 833–36,
847 A.2d 921 (2004) (error in admission of bite mark
overlays created through Adobe Photoshop because
state did not present foundation testimony of adequacy
of programs did not violate defendant’s confrontation
rights but, rather, was evidentiary in nature); People v.
Pealer, supra, 456 (‘‘[w]e endorse this [widely held view]
and hold that documents pertaining to the routine
inspection, maintenance and calibration of breathalyzer
machines are nontestimonial under Crawford and its
progeny’’).

C

Analysts

Having concluded that both technicians’ ‘‘state-
ments’’ and machine generated raw data are not testi-
monial and, therefore, that their admissibility is
governed by the rules of evidence (e.g., chain of custody
or authentication) and not the confrontation clause, I
now turn to statements made by the third category of
witnesses, the analysts. To be clear, I describe analysts
as the individuals who take raw data produced by an
electrophoresis machine and, applying their scientific
training and expertise, make subjective conclusions on
the basis of this raw data, which are often referred to
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as generating numerical identifiers and/or the calling
of the alleles. See M. Chin et al., supra, § 3:4, pp. 3-31
through 3-35. Once this step has occurred, the resulting
conclusions are referred to as the DNA profile. The
statements made by analysts about how the DNA profile
was developed from the raw data and the conclusions
that can be drawn from the DNA profile—which may
also be included in a written report—are clearly testi-
monial as they have the primary purpose of creating a
record for use at trial that conveys the likelihood that
the source of DNA found at the crime scene came from
the defendant. State v. Walker, supra, 332 Conn. 710.
This is the step of DNA analysis that is subject to the
strict requirements of the confrontation clause, and
these are the individuals who the prosecution must call
as witnesses. See People v. John, supra, 27 N.Y.3d 313
(‘‘we conclude that it is the generated numerical identifi-
ers and the calling of the alleles at the final stage of
the DNA typing that effectively accuses [the] defendant
of his role in the crime charged’’).

There could be up to three analysts in even a straight-
forward case involving one known and one unknown
DNA sample: (1) the analyst who develops the DNA
profile for the known sample, (2) the analyst who devel-
ops the DNA profile for the unknown sample,8 and (3)

8 The Williams plurality, which, for the reasons stated in the body of this
opinion is not binding precedent, concluded that DNA profiles and reports
regarding unknown samples collected from crime scenes or victims are not
testimonial when they are produced before any suspect was identified. In
that case, ‘‘[t]he report [on a vaginal swab from a rape victim of an unknown
assailant] was sought not for the purpose of obtaining evidence to be used
against [the] petitioner, who was not even under suspicion at the time, but
for the purpose of finding a rapist who was on the loose. And the profile
that [was produced from the semen on the vaginal swab] was not inherently
inculpatory.’’ Williams v. Illinois, supra, 567 U.S. 58. (plurality opinion).
This distinction is puzzling. While one purpose of conducting DNA analysis
may be to identify a rapist who is at large, a purpose of at least equal
importance is to generate a DNA profile that will be used at a future criminal
trial once the rapist is apprehended. The DNA profile from the vaginal swab,
or other unknown DNA collected in connection with a crime, will eventually
be the evidence that directly links the defendant to the crime, and, yet, the
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the analyst who compares the two DNA profiles to
determine if they match.9 For cases involving more DNA
samples, the number of analysts could be even greater.
State prosecutors have argued that requiring multiple

rationale in Williams would exclude DNA profiles of unknown samples
from the requirements of the confrontation clause in all instances in which
there is no identified suspect. For this reason, I am persuaded that the
confrontation clause requirements apply equally to analysts who create DNA
profiles for both known and unknown samples. See id., 135 (Kagan, J.,
dissenting) (‘‘We have previously asked whether a statement was made for
the primary purpose of establishing past events potentially relevant to later
criminal prosecution—in other words, for the purpose of providing evidence.
. . . None of our cases has ever suggested that, in addition, the statement
must be meant to accuse a previously identified individual . . . .’’ (Citations
omitted; internal quotation marks omitted.)).

9 The Williams plurality concluded that expert testimony regarding state-
ments in a DNA report produced by an outside laboratory, and relied on
by an expert witness in forming his testimony, but when the report itself
was not introduced into evidence, ‘‘does not violate the [c]onfrontation
[c]lause because that provision has no application to out-of-court statements
that are not offered to prove the truth of the matter asserted.’’ Williams v.
Illinois, supra, 567 U.S. 57–58 (plurality opinion). Claiming that the expert
witness did not vouch for the accuracy of the report from the outside
laboratory but, instead, testified that it matched the known profile so that
the fact finder could assess the accuracy of the expert’s statement, the
plurality based its conclusion on the long accepted exception to hearsay
evidence that ‘‘an expert witness may voice an opinion based on facts
concerning the events at issue in a particular case even if the expert lacks
firsthand knowledge of those facts.’’ Id., 67. Hearsay exceptions, however, do
not satisfy the confrontation clause. ‘‘[W]here the testifying expert explicitly
refers to, relies on, or vouches for the accuracy of the other expert’s findings,
the testifying expert has introduced out-of-court statements that, if offered
for their truth and are testimonial in nature, are subject to the confrontation
clause.’’ State v. Walker, supra, 332 Conn. 694; see also State v. Sinclair,
supra, 332 Conn. 226 (‘‘[B]usiness and public records are generally admissi-
ble absent confrontation not because they qualify under an exception to
the hearsay rules, but because—having been created for the administration
of an entity’s affairs and not for the purpose of establishing or proving some
fact at trial—they are not testimonial. . . . Nonetheless, such records will
be deemed testimonial if they were created for the purpose of establishing
or proving some fact at trial.’’ (Citations omitted; internal quotation marks
omitted.)). In situations such as those present in Williams, there is ‘‘no
plausible reason for the introduction of [the out-of-court] statements other
than to establish their truth.’’ Williams v. Illinois, supra, 104 (Thomas, J.,
concurring in the judgment).
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analysts to testify at a criminal trial is overly burden-
some on a laboratory. See, e.g., Williams v. Illinois,
supra, 567 U.S. 117–18 (Thomas, J., concurring in the
judgment). It is only the analysts, however, who per-
form the calling of the alleles and compare the DNA
profiles, which, in turn, leads to the accusation against
the defendant, and the defendant’s sixth amendment
right to confront his or her accusers outweighs any
burden on the laboratory or the prosecution. ‘‘[A] labo-
ratory that uses a . . . multiple-analyst model may
adapt its operation so that a single analyst is qualified
to testify as to the DNA profile testing.’’ People v. John,
supra, 27 N.Y.3d 313. First, and perhaps most effective,
a laboratory could assign a single analyst to a case to
draw all conclusions that would require testimony to
comply with the confrontation clause, thereby necessi-
tating only a single witness to testify about all DNA
profiles and comparisons at the defendant’s trial. Sec-
ond, an analyst could observe the final stage of analysis
for each DNA profile which he or she did not personally
conduct, which would enable him or her to be cross-
examined at trial as to why certain subjective, scientific
decisions were made that led to the specific conclusions
in the DNA profile developed and its comparison.
Finally, in recognition that analysts leave employment,
move away, or regrettably pass away before a case gets
to trial, a testifying analyst could conduct his or her
own, independent analysis of the raw data and draw
independent conclusions about the DNA profiles.10 See,

10 This third manner in which to comply with the confrontation clause is
particularly significant when a DNA profile is produced from an unknown
sample and there are no immediately identifiable suspects. In some cases,
it may be years or even decades before a suspect is identified, and then
years from that point until the suspect is arrested, charged, and tried. In
those cases, it is highly likely that the original analyst who created the DNA
profile from the unknown sample is not available to testify, but another
analyst who will testify can use his or her independent analysis to draw
independent conclusions about the DNA profile. See, e.g., State v. Lebrick,
supra, 334 Conn. 527 (second analyst who did not produce original ballistics
report ‘‘applied his training and experience to the sources before him and
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e.g., State v. Lebrick, supra, 334 Conn. 528 (‘‘[w]here
[an] [expert witness] present[s] [her] own independent
[judgments], rather than merely transmitting testimo-
nial hearsay, and [is] then subject to cross-examination,
there is no [c]onfrontation [c]lause violation’’ (internal
quotation marks omitted)); People v. John, supra, 27
N.Y.3d 315 (‘‘[w]e conclude that an analyst who wit-
nessed, performed or supervised the generation of
defendant’s DNA profile, or who used his or her inde-
pendent analysis on the raw data, as opposed to a testi-
fying analyst functioning as a conduit for the con-
clusions of others, must be available to testify’’). Under
each of these three scenarios, at least one analyst would
be available to testify at trial about the DNA profiles,
and a defendant could effectively cross-examine the
analyst to elicit details regarding the subjective, scien-
tific decisions that resulted in their development and
comparison.11

reach[ed] an independent judgment, the basis of which could be tested
through cross-examination’’ (internal quotation marks omitted)); Young v.
United States, supra, 63 A.3d 1049 (‘‘the prosecution may be allowed to call
a substitute expert to testify when the original expert who performed the
testing is no longer available (through no fault of the government), retesting
is not an option, and the original test was documented with sufficient detail
for another expert to understand, interpret, and evaluate the results’’ (inter-
nal quotation marks omitted)). In such cases, ‘‘neither [the original DNA
report] nor any of the statements or conclusions contained therein [are]
admitted into evidence, either as an exhibit or through the conduit of [the
testifying expert’s] live, in-court testimony. . . . [T]he jury [is] not informed
of the nature of the reports on which [the testifying witness] relied, who
generated the [original DNA] reports, what information they contained, or
whether [the testifying expert’s] opinions [are] consistent with the [original
DNA] reports.’’ State v. Lebrick, supra, 527.

11 This application of the confrontation clause to the conclusions of ana-
lysts in the final stages of DNA analysis is consistent with this court’s
conclusions and holding in State v. Walker, supra, 332 Conn. 678. In that
case, the expert witness developed a DNA profile by interpreting raw data
generated from DNA extracted from an unknown sample collected from
the crime scene, and she conducted the ultimate comparison of that DNA
profile with the DNA profile from the known DNA extracted from the
defendant’s buccal swab. Id., 696. The expert witness ‘‘was not, however,
involved in the analysis of the buccal swab, which was an essential compo-
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IV

CONCLUSION

The confrontation clause does not require that evi-
dence be infallible or even reliable, but guarantees a
defendant the right to assess the reliability of hearsay
statements that are testimonial in nature through cross-
examination. See Williams v. Illinois, supra, 567 U.S.
113 (Thomas, J., concurring in the judgment); State v.
Walker, supra, 332 Conn. 690. Courts around the country
have grappled with the application of confrontation
clause precedent established by Melendez-Diaz, Bull-
coming, and Williams to DNA evidence, and have
sought to satisfy a defendant’s right to confrontation
while sensibly placing some limit on the number of
analysts that are necessary to testify at trial. See Wil-
liams v. Illinois, supra, 89 (Breyer, J., concurring); Peo-
ple v. John, supra, 27 N.Y.3d 314. Despite the sheer
number of judges and justices dedicating time and effort
to this complex area of the law, a major issue remains:
‘‘How does the [c]onfrontation [c]lause apply to crime
laboratory reports and underlying technical statements
made by laboratory technicians?’’ Williams v. Illinois,
supra, 89 (Breyer, J., concurring).

While no single opinion from either the United States
Supreme Court or this court states in a comprehensive
manner which stages of DNA analysis do or do not
implicate the confrontation clause, recent decisions
from this court clearly dictate that the technicians

nent of the comparison making her opinion possible. There was no compari-
son without the buccal swab analysis. Rather, the known processing group
conducted this analysis and provided the resulting DNA profile to [the expert
witness] for her to use in her comparison. [The expert witness] neither
participated in nor observed this analysis.’’ Id. In addition, ‘‘[there was] no
evidence contained within the record indicating that the known processing
group provided [the expert witness] with the raw machine data generated
from the preliminary stages of the analysis such that [she] could indepen-
dently verify that the DNA profile had accurately been constructed.’’ Id.,
696–97.
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‘‘involved in the preliminary testing stages, specifically,
the extraction, quantitation or amplification stages, are
not necessary witnesses [because their statements do
not violate the confrontation clause]. . . . Rather, it is
the generated numerical identifiers and the calling of
the alleles at the final stage of the DNA typing that
effectively accuses [the] defendant of his role in the
crime charged.’’ (Citation omitted; internal quotation
marks omitted.) State v. Walker, supra, 332 Conn. 719.
Those witnesses, more specifically, must have personal
knowledge relating to the analysis conducted in the call-
ing of the alleles and the comparison of the DNA profiles
that result.

For these reasons, I offer the following guidance
when applying the confrontation clause to DNA evi-
dence: (1) hearsay statements made by technicians
involved in the preliminary stages of sample preparation
are nontestimonial and, therefore, not subject to the
confrontation clause; (2) machine generated raw data
produced by electrophoresis machines are not subject
to the confrontation clause; and (3) analysts involved
in the calling of the alleles and in generating numeri-
cal identifiers to develop a DNA profile for known and
unknown samples, as well as analysts who compare
those two profiles, are subject to the confrontation
clause, and the defendant must have an opportunity to
cross-examine these declarants.

For the foregoing reasons, I respectfully concur.
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DONALD G. v. COMMISSIONER
OF CORRECTION

The petitioner Donald G.’s petition for certification
to appeal from the Appellate Court, 203 Conn. App. 58
(AC 42713), is denied.

ROBINSON, C. J., did not participate in the consider-
ation of or decision on this petition.

Emily Graner Sexton, in support of the petition.

Linda F. Rubertone, senior assistant state’s attorney,
in opposition.

Decided June 29, 2021

STATE OF CONNECTICUT v.
CHRISTOPHER COLEMAN

The defendant’s petition for certification to appeal
from the Appellate Court, 204 Conn. App. 860 (AC 42911),
is denied.

Judie Marshall, in support of the petition.

Linda Frances Currie, senior assistant state’s attor-
ney, in opposition.

Decided June 29, 2021
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LINDA YOFFE SOLON v. JOSEPH
SLATER ET AL.

The plaintiff’s petition for certification to appeal from
the Appellate Court, 204 Conn. App. 647 (AC 42931), is
granted, limited to the following issue:

‘‘Did the Appellate Court properly uphold the trial
court’s determination that the plaintiff was collaterally
estopped from litigating tort claims against her deceased
husband’s lawyer and her stepson for intentional inter-
ference with the amendment of a prenuptial agreement
and interference with an inheritance expectancy as a
result of a probate court adjudication overruling the
plaintiff’s objection to the admission of her deceased
husband’s will in probate.’’

Eric D. Grayson, in support of the petition.

John W. Cannavino and William N. Wright, in oppo-
sition.

Decided June 29, 2021

KEVIN A. NASH v. COMMISSIONER
OF CORRECTION

The petitioner Kevin Nash’s petition for certification
to appeal from the Appellate Court, 204 Conn. App. 902
(AC 43407), is denied.

Desmond M. Ryan, in support of the petition.

Ronald G. Weller, senior assistant state’s attorney,
in opposition.

Decided June 29, 2021
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IN RE JACOB M.

The petition of the respondent father for certification
to appeal from the Appellate Court, 204 Conn. App. 763
(AC 44233), is denied.

Joshua Michtom, assigned counsel, in support of
the petition.

Evan O’Roark, assistant attorney general, in oppo-
sition.

Decided June 29, 2021

IN RE NATASHA T. ET AL.

The petition of the respondent mother for certifica-
tion to appeal from the Appellate Court, 204 Conn. App.
763 (AC 44237), is denied.

Albert J. Oneto IV, assigned counsel, in support of
the petition.

Evan O’Roark, assistant attorney general, in oppo-
sition.

Decided June 29, 2021

COREY TURNER v. COMMISSIONER
OF CORRECTION

The petitioner Corey Turner’s petition for certifica-
tion to appeal from the Appellate Court, 205 Conn. App.
902 (AC 43401), is denied.

Robert L. O’Brien, assigned counsel, in support of
the petition.

Sarah Hanna, senior assistant state’s attorney, in
opposition.

Decided June 29, 2021
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GEORGE BERKA v. CITY OF
MIDDLETOWN ET AL.

The plaintiff’s petition for certification to appeal from
the Appellate Court, 205 Conn. App. 213 (AC 43853),
is denied.

George Berka, self-represented, in support of the
petition.

Decided June 29, 2021

PABLO ORTIZ, JR. v. LESLIE
TORRES-RODRIGUEZ

The plaintiff’s petition for certification to appeal from
the Appellate Court, 205 Conn. App. 129 (AC 44118),
is denied.

Pablo Ortiz, Jr., self-represented, in support of the
petition.

David S. Monastersky and Channez M. Rogers, in
opposition.

Decided June 29, 2021
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Syllabus

The plaintiff sought to recover damages from the defendant, her former
employer, for alleged discrimination and the creation of a hostile work
environment on the basis of her gender in violation of the applicable
provision (§ 46a-60) of the Connecticut Fair Employment Practices Act.
The plaintiff, who had been a finance manager at the defendant’s car
dealership, claimed that she had been paid less than male employees
who performed the same job and that she had been subjected to mistreat-
ment by four male managers, which included sporadic incidents of
yelling. She further alleged that male employees made remarks in the
workplace that were crude and demeaning to women. The plaintiff
initially brought an action in the United States District Court for the
District of Connecticut, in which she alleged that the defendant had
violated the federal Equal Pay Act of 1963 (29 U.S.C. § 206 et seq.).
While the federal action was pending, the plaintiff filed a complaint with
the Commission on Human Rights and Opportunities, in which she
alleged violations of § 46a-60. The commission thereafter issued to the
plaintiff a release of jurisdiction letter that authorized her to bring this
action in the Superior Court. During the pendency of that action, the
District Court rendered summary judgment for the defendant. The trial
court then granted the defendant’s motion for summary judgment on
the grounds that the plaintiff’s gender discrimination claim was barred
by the doctrine of res judicata and that the evidence she presented was
insufficient to raise a genuine issue of material fact as to her hostile
work environment claim. On the plaintiff’s appeal to this court, held:

1. The trial court correctly determined that res judicata barred the plaintiff’s
gender discrimination claim: contrary to the plaintiff’s assertion that
the statute of limitations for Equal Pay Act claims required her to litigate
that claim before her gender discrimination claim, there was no genuine
issue of material fact that she was not jurisdictionally barred from
bringing the gender discrimination claim in the District Court, as she
failed to take advantage of available options that included filing the
Equal Pay Act claim in the District Court, then seeking a stay of that
action until the proceeding before the commission concluded, amending
the Equal Pay Act complaint to add the gender discrimination claim after
the commission issued the release of jurisdiction letter, or exhausting
her administrative remedies before the commission, then filing both the
Equal Pay Act and gender discrimination claims in the District Court;
moreover, as the complaint before the trial court and the pleadings in
the District Court contained virtually identical allegations, and involved
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the same parties and conduct that occurred during the same time period,
the combined facts of both actions constituted a single transaction that
would have formed a convenient trial unit for the District Court, which
would not have been unexpected by the parties; furthermore, the plaintiff
failed to present any evidence to suggest that the District Court would
have declined to exercise supplemental jurisdiction over her gender
discrimination claim, as federal courts routinely, and properly, exercise
supplemental jurisdiction over state law claims of that nature when
similar federal claims also have been alleged, and, although the plaintiff’s
Equal Pay Act and state law discrimination claims contained different
legal elements, such differences do not affect the application of res
judicata when the legal claims arise from the same transaction.

2. The trial court correctly determined that the defendant was entitled to
judgment as a matter of law on the plaintiff’s hostile work environment
claim: the conduct at issue was not sufficiently severe or pervasive to
give rise to a hostile work environment claim, as the plaintiff admitted
that the incidents and conduct at issue were sporadic and not pervasive,
she was unable to describe with specificity when the events occurred,
and she never alleged, and the record did not suggest, that the conduct
at issue altered the conditions of her employment; moreover, nothing
in the record suggested that yelling, the only conduct clearly directed
at the plaintiff, ever had anything to do with her gender, and the plaintiff
stated that the yelling was always related to issues in the workplace;
furthermore, there was no evidence as to when the comments and
conduct directed at other female employees occurred or that the plaintiff
ever took steps to report it, and she specifically stated that she was
never the target of language or conduct of a sexual nature.

Argued April 14—officially released July 13, 2021

Procedural History

Action to recover damages for alleged employment
discrimination, and for other relief, brought to the Supe-
rior Court in the judicial district of Hartford, where the
court, Hon. A. Susan Peck, judge trial referee, granted
the defendant’s motion for summary judgment and ren-
dered judgment thereon, from which the plaintiff appealed
to this court. Affirmed.
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James F. Shea, for the appellee (defendant).
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Opinion

DEVLIN, J. In this employment discrimination case,
the plaintiff, Gloria Fernandez,1 appeals from the sum-
mary judgment rendered in favor of her former employer,
the defendant, Mac Motors, Inc., as to both counts of
her complaint, in which she alleged that the defendant
had subjected her to discrimination and a hostile work
environment on the basis of her gender. On appeal, the
plaintiff claims that the trial court erred in granting
the defendant’s motion for summary judgment in its
entirety because (1) her gender discrimination claim
was not barred by the doctrine of res judicata, and (2)
she submitted sufficient evidence to raise a genuine
issue of material fact as to her hostile work environment
claim. We affirm the judgment of the court.

The record before the court, viewed in the light most
favorable to the plaintiff as the nonmoving party,
reveals the following facts and procedural history. The
defendant is a corporation that does business as Hart-
ford Toyota Superstore and operates a car dealership
in Hartford. On August 1, 2014, the defendant hired the
plaintiff as a finance manager. The defendant employed
one other finance manager, Marc Clemons, who is male.
Among the responsibilities of finance managers was
the sale of ‘‘back end’’ financial products2 to customers
who purchased vehicles. When the plaintiff was hired,
finance managers received as compensation 14 percent
of the gross profits from their own sales of back end
products to customers.

During the time of the plaintiff’s employment with
the defendant, Asad ‘‘Tony’’ Mumtaz served as finance

1 Gloria Fernandez died during the pendency of this appeal. We thereafter
granted the motion filed by her appellate counsel to substitute her daughter,
Christina Gonzalez, the executor of her estate, as the plaintiff.

2 ‘‘Back end’’ financial products include warranties, environmental protec-
tion packages, and tire and wheel packages.
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director, and he was responsible for overseeing the
finance managers and working with financial institu-
tions to obtain financing for customers. James Webster
served as general manager, and he was responsible
for overseeing Mumtaz and managing the day-to-day
business of the defendant. Webster reported directly to
the defendant’s owner, Richard McAllister, whose son,
Richard McAllister, Jr. (McAllister), served as sales
manager.

In early 2016, the defendant revised the pay plan for
finance managers, such that they would receive as com-
pensation 4.6 percent of the gross profits of the sales of
back end products made by the entire sales department.
Approximately one month later, on February 12, 2016,
the plaintiff tendered her resignation because this con-
stituted a ‘‘huge reduction in [her] pay plan.’’

On July 15, 2016, the plaintiff, along with two other
female employees of the defendant, instituted an action
in the United States District Court for the District of
Connecticut (federal action), alleging that the defendant
had ‘‘fail[ed] to pay [the] plaintiffs the same as male
employees performing the same job, in violation of the
Equal Pay Act of 1963 [EPA], 29 U.S.C. § 206 et seq.’’
On July 25, 2016, the plaintiff filed a complaint with
the Commission on Human Rights and Opportunities
(commission), ‘‘charg[ing] [the defendant] with gender
discrimination and [having created a] hostile work envi-
ronment . . . .’’ On April 21, 2017, the plaintiff received
a release of jurisdiction letter from the commission,
which authorized her to bring this action in the Superior
Court. On July 18, 2017, the plaintiff commenced the
present action, alleging that that she had been subjected
to discrimination and a hostile work environment on
the basis of her gender in violation of General Statutes
§ 46a-60 of the Connecticut Fair Employment Practices
Act, General Statutes § 46a-51 et seq. On April 30, 2018,
the District Court granted the defendant’s motion for



Page 7ACONNECTICUT LAW JOURNALJuly 13, 2021

205 Conn. App. 669 JULY, 2021 673

Fernandez v. Mac Motors, Inc.

summary judgment and rendered judgment in favor of
the defendant.

On November 19, 2018, the defendant filed a motion
for summary judgment as to both counts of the plain-
tiff’s complaint on the grounds that her claim of gender
discrimination was barred by res judicata and that the
conduct she complained of did not create a hostile work
environment as a matter of law. On November 13, 2019,
the court rendered summary judgment in favor of the
defendant as to both counts. It is from this judgment
that the plaintiff appeals. Additional facts and proce-
dural history will be set forth as necessary.

‘‘We set forth our well established standard of review
on appeal following a trial court’s granting of a motion
for summary judgment. Practice Book § 17-49 provides
that summary judgment shall be rendered forthwith if
the pleadings, affidavits and any other proof submitted
show that there is no genuine issue at to any material
fact and that the moving party is entitled to judgment
as a matter of law. As an appellate tribunal, [w]e must
decide whether the trial court erred in determining that
there was no genuine issue as to any material fact and
that the moving party is entitled to judgment as a matter
of law. . . . In deciding a motion for summary judg-
ment, the trial court must view the evidence in the light
most favorable to the nonmoving party. . . . The test
is whether a party would be entitled to a directed verdict
on the same facts. . . . A material fact is a fact which
will make a difference in the result of the case. . . .
[I]ssue-finding, rather than issue-determination, is the
key to the procedure. . . . [T]he trial court does not
sit as the trier of fact when ruling on a motion for
summary judgment. . . . [Its] function is not to decide
issues of material fact, but rather to determine whether
any such issues exist.’’ (Internal quotation marks omit-
ted.) Mariano v. Hartland Building & Restoration Co.,
168 Conn. App. 768, 776–77, 148 A.3d 229 (2016).
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I

The plaintiff first claims that the trial court erred in
concluding that her gender discrimination claim was
barred by res judicata. Specifically, the plaintiff claims
that res judicata does not apply because ‘‘there was a
jurisdictional bar preventing [her] from bringing [the]
claim before the federal court,’’ and because her ‘‘[EPA]
claims litigated in federal court are fundamentally dif-
ferent from her gender discrimination claim brought
under [§ 46a-51 et seq.].’’ We are not persuaded.

‘‘Res judicata, or claim preclusion, express[es] no more
than the fundamental principle that once a matter has
been fully and fairly litigated, and finally decided, it
comes to rest. . . . Res judicata bars the relitigation
of claims actually made in [a] prior action as well as
any claims that might have been made there. . . . Pub-
lic policy supports the principle that a party should not
be allowed to relitigate a matter which it already has had
an opportunity to litigate.’’ (Citations omitted; footnote
omitted; internal quotation marks omitted.) Wheeler v.
Beechcroft, LLC, 320 Conn. 146, 156–57, 129 A.3d 677
(2016). It is well established that ‘‘a federal court has
jurisdiction over an entire action, including state-law
claims, whenever the federal-law claims and state-law
claims in the case derive from a common nucleus of
operative fact and are such that [a plaintiff] would ordi-
narily be expected to try them all in one judicial pro-
ceeding. . . . The [United States Supreme] Court
intended this standard not only to clarify, but also to
broaden, the scope of federal pendent jurisdiction. . . .
According to [the United States Supreme Court], con-
siderations of judicial economy, convenience and fair-
ness to litigants support a wide-ranging power in the
federal courts to decide state-law claims in cases that
also present federal questions.’’ (Citation omitted; inter-
nal quotation marks omitted.) Connecticut National
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Bank v. Rytman, 241 Conn. 24, 47, 694 A.2d 1246 (1997).
Therefore, the first question before this court is whether
there was a jurisdictional bar to the plaintiff’s bringing
her gender discrimination claim in the federal action.

According to the plaintiff, she ‘‘was obligated to litigate
her EPA claim before her gender discrimination claim
due to the statute of limitations [because] [t]he filing of
the gender discrimination claim with the [commission]
[did] not extend/toll the two year statute of limitations
for filing an EPA lawsuit.’’ Although the plaintiff is tech-
nically correct, there existed several opportunities that
were available to her that she could have employed in
order to bring her gender discrimination claim before
the District Court. See generally V. Hooper, note,
‘‘Avoiding the Trap of Res Judicata: A Practitioner’s
Guide to Litigating Multiple Employment Discrimina-
tion Claims in the Third Circuit,’’ 45 Vill. L. Rev. 743
(2000). Under one such option, the plaintiff could have
filed her EPA claim in federal court and then sought a
stay of that action until the conclusion of her proceeding
before the commission. This option was viable because
the United States Court of Appeals for the Second Cir-
cuit is ‘‘of the firm opinion that a [D]istrict [C]ourt faced
with a stay request in this type of situation . . . should
grant the stay absent a compelling reason to the con-
trary.’’ Woods v. Dunlop Tire Corp., 972 F.2d 36, 41 (2d
Cir. 1992), cert. denied, 506 U.S. 1053, 113 S. Ct. 977,
122 L. Ed. 2d 131 (1993). The plaintiff also could have
filed her EPA claim in federal court and then amended
that complaint to add her gender discrimination claim
after the commission issued its release of jurisdiction
letter. This option was also viable because the federal
action was not disposed of until nine months after the
plaintiff commenced the present action. Finally, the
plaintiff could have first exhausted her administrative
remedies before the commission, and then filed both
her EPA and gender discrimination claims in federal
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court. Because these options were clearly available, and
the plaintiff simply failed to take advantage of them, we
conclude that she was not jurisdictionally barred from
bringing her gender discrimination claim in the District
Court.

Having reached this conclusion, we turn now to
the facts underlying the plaintiff’s claims to determine
whether the trial court correctly concluded that the
plaintiff’s gender discrimination claim was barred by
res judicata. ‘‘We have adopted a transactional test as
a guide to determining whether an action involves the
same claim as an earlier action so as to trigger opera-
tion of the doctrine of res judicata. [T]he claim [that
is] extinguished [by the judgment in the first action]
includes all rights of the plaintiff to remedies against
the defendant with respect to all or any part of the trans-
action, or series of connected transactions, out of which
the action arose. What factual grouping constitutes a
transaction, and what groupings constitute a series, are
to be determined pragmatically, giving weight to such
considerations as whether the facts are related in time,
space, origin, or motivation, whether they form a conve-
nient trial unit, and whether their treatment as a unit
conforms to the parties’ expectations or business under-
standing or usage. . . . In applying the transactional
test, we compare the complaint in the second action
with the pleadings and the judgment in the earlier action.’’
(Citations omitted; internal quotation marks omitted.)
Powell v. Infinity Ins. Co., 282 Conn. 594, 604, 922 A.2d
1073 (2007).

The operative complaint in the present case and the
pleadings in the plaintiff’s federal action contain virtu-
ally identical allegations regarding (1) the status of the
plaintiff as a female citizen of Connecticut, (2) the
defendant’s status as a corporation operating a car deal-
ership, Hartford Toyota Superstore, in Hartford, (3) the
plaintiff’s employment with the defendant, which began
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August 1, 2014, and (4) the plaintiff’s satisfactory job
performance. Moreover, both actions involve the same
parties—Webster, McAllister, Mumtaz, and Clemons—
and involve conduct that occurred during the same
eighteen month period of time. Furthermore, a central
allegation in each action is that the defendant did not
pay the plaintiff the equivalent of what it paid similarly
situated male employees due to her gender. After con-
sidering these factors, we conclude that the combined
facts of both actions constituted a single transaction
that would have formed a convenient trial unit for the
District Court and that their treatment as a unit would
not have been unexpected by the parties. Accordingly,
we conclude that the trial court properly found that no
genuine issue of material fact existed as to whether
the plaintiff had the opportunity to bring her gender
discrimination claim before the District Court.

Because the plaintiff had the opportunity to bring her
gender discrimination claim in the prior federal action,
we next ‘‘apply the test set forth in . . . [1]
Restatement (Second) of Judgments, § 25, comment (e)
[1982]. Under [the relevant part of] this test . . . [i]f
. . . the court in the first action . . . having jurisdic-
tion, would clearly have declined to exercise it as a
matter of discretion . . . then a second action in a
competent court presenting the omitted theory or
ground should [not be] precluded.’’ (Emphasis in origi-
nal; internal quotation marks omitted.) Connecticut
National Bank v. Rytman, supra, 241 Conn. 44. Accord-
ingly, for the plaintiff’s gender discrimination claim to
survive summary judgment on the ground of res judi-
cata, she must show that the District Court would
clearly have declined to exercise jurisdiction over it as
a matter of discretion. The plaintiff has failed to make
such a showing.

It is clear that federal courts routinely, and properly,
exercise supplemental jurisdiction over state law claims
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of this nature when similar federal claims also have been
alleged. See Eng v. New York, 715 Fed. Appx. 49, 54
(2d Cir. 2017) (holding that District Court did not abuse
its discretion in exercising supplemental jurisdiction
over plaintiff’s state law discrimination claims because
they arose out of same common nucleus of operative
facts as her federal claims); Treglia v. Manlius, 313
F.3d 713, 723 (2d Cir. 2002) (holding that supplemental
jurisdiction over plaintiff’s state law discrimination
claim was proper because it ‘‘[arose] out of approxi-
mately the same set of events as his federal retaliation
claim’’); see also Considine v. Brookdale Senior Living,
Inc., 124 F. Supp. 3d 83 (D. Conn. 2015); Schlafer v.
Wackenhut Corp., 837 F. Supp. 2d 20, 24 (D. Conn.
2011); Osborn v. Home Depot U.S.A., Inc., 518 F. Supp.
2d 377, 388–89 (D. Conn. 2007). Because the plaintiff
failed to present any evidence to even suggest that the
District Court would have declined to exercise supple-
mental jurisdiction over her gender discrimination
claim, we conclude that the trial court correctly deter-
mined that res judicata applies to this claim.

Having reached this conclusion, we finally address the
plaintiff’s assertion that res judicata should not apply
because her EPA and state law discrimination claims
contain different legal elements. Although this is true,
such differences do not affect the application of res
judicata when, as here, the legal claims arise from the
same transaction. ‘‘[W]hatever legal theory is advanced,
when the factual predicate upon which claims are based
[is] substantially identical, the claims are deemed to be
duplicative for purposes of res judicata.’’ Berlitz
Schools of Languages of America, Inc. v. Everest House,
619 F.2d 211, 215 (2d Cir. 1980). Accordingly, we con-
clude, with regard to the plaintiff’s gender discrimina-
tion claim, that the defendant was entitled to judgment
as a matter of law under the doctrine of res judicata.3

3 Having reached this conclusion, we find it unnecessary to consider the
defendant’s alternative ground for affirmance, which is that, even if the
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II

The plaintiff’s second claim is that the court erred
in granting the defendant’s motion for summary judg-
ment as to her hostile work environment claim because
she submitted sufficient evidence to raise a genuine
issue of material fact as to such a claim. We disagree.

‘‘It is clear that . . . individuals reasonably should
expect to be subject to [the] vicissitudes of employ-
ment, such as workplace gossip, rivalry, personality
conflicts and the like. Thus, it is clear that individuals in
the workplace reasonably should expect to experience
some level of emotional distress, even significant emo-
tional distress, as a result of conduct in the workplace.
. . . That is simply an unavoidable part of being
employed. We recognize, however, that does not mean
that persons in the workplace should expect to be sub-
ject to conduct that transgress[es] the bounds of
socially tolerable behavior . . . .’’ (Citation omitted;
internal quotation marks omitted.) Perodeau v. Hart-
ford, 259 Conn. 729, 757, 792 A.2d 752 (2002). Accord-
ingly, ‘‘[t]o establish a hostile work environment claim,
a plaintiff must produce evidence sufficient to show
that the workplace is permeated with discriminatory
intimidation, ridicule, and insult that is sufficiently
severe or pervasive to alter the conditions of the victim’s
employment and create an abusive working environ-
ment . . . . [I]n order to be actionable . . . a sexually
objectionable environment must be objectively and sub-
jectively offensive, one that a reasonable person would
find hostile or abusive, and one that the victim in fact
did perceive to be so. . . . Whether an environment is
objectively hostile is determined by looking at the
record as a whole and at all the circumstances, includ-
ing the frequency of the discriminatory conduct; its

plaintiff’s claim was not barred by res judicata, it failed on its merits because,
as a matter of law, she did not suffer an adverse employment action and
was not constructively discharged.
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severity; whether it is physically threatening or humili-
ating, or a mere offensive utterance; and whether it
unreasonably interferes with an employee’s work per-
formance.’’ (Internal quotation marks omitted.) Felici-
ano v. Autozone, Inc., 316 Conn. 65, 85, 111 A.3d 453
(2015).

In Feliciano, our Supreme Court noted that, in the
context of a hostile work environment claim, summary
judgment is appropriate when, ‘‘on the basis of all of
[the] evidence, a reasonable juror could find that the
defendant’s workplace [was] permeated with discrimi-
natory intimidation, ridicule, and insult that is suffi-
ciently severe or pervasive to alter the conditions of the
[plaintiff’s] employment and create an abusive working
environment . . . .’’ (Internal quotation marks omit-
ted.) Id., 89. Accordingly, in the present case, we must
review ‘‘all of the evidence . . . in the light most favor-
able to the nonmoving party . . . [to conclude
whether] the trial court improperly determined that the
plaintiff had not established a genuine issue of material
fact as to whether the defendant had subjected her to
a hostile work environment on the basis of her sex.’’
(Citations omitted; emphasis omitted; internal quota-
tion marks omitted.) Id., 88–89.

The following additional facts, considered in the light
most favorable to the plaintiff, are relevant to our reso-
lution of this claim. The plaintiff claimed that, during
her employment with the defendant, she was mistreated
by four persons: Webster, McAllister, Mumtaz, and
Clemons. This mistreatment may be summarized as fol-
lows.

Webster would sometimes yell at the plaintiff during
managers’ meetings. The plaintiff described these inci-
dents as follows: ‘‘I have to physically show you,
because it wasn’t just yelling; it was verbally intimidat-
ing. . . . Webster stood like this, if I move a centimeter
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I could touch his nose, got into my face, while yelling,
while spitting in my face . . . .’’ Webster’s conduct was
always related to issues in the workplace, but the plain-
tiff did not remember what exactly Webster said to her.
On one occasion, the plaintiff walked out of a managers’
meeting due to Webster’s yelling. Later that day, Web-
ster told the plaintiff that she did the right thing by
leaving and that he should not have spoken to her that
way. According to the plaintiff, this was Webster ‘‘trying
to apologize the best he could . . . .’’ Webster also
yelled at other employees, including Luis Plaza, whom
he accused of doing ‘‘a terrible job with the used cars
. . . .’’ The plaintiff believed that Webster did not like
anybody in the workplace but that he particularly dis-
liked her because she ‘‘would tell him to his face, no.’’
The plaintiff’s best characterization of how many inci-
dents of this nature occurred was that, ‘‘[i]t was a few,
more than once.’’ The plaintiff also stated that Webster’s
conduct during these meetings did not indicate to her
that he was unhappy with her work.

During her employment with the defendant, the plain-
tiff took a vacation. There was a discrepancy between
the number of vacation days that the plaintiff requested
and the return to work date that she provided on the
vacation request form. Webster expected the plaintiff
to return to work on the date listed on the form, whereas
the plaintiff believed that she did not have to return
until the following day. As a result of this confusion,
the plaintiff did not return to work on the date listed
on the form. Webster told the plaintiff several times
that she was ‘‘in big trouble . . . .’’ According to the
plaintiff, she was ‘‘grounded’’ by Webster: ‘‘I lost my
day off, I felt I was back in a totalitarian regime, I
lost my early night. I was forced to work the next few
Sundays as my punishment.’’ Webster also yelled at
Andrew Lombardi, another employee, about this issue,
and ordered him to text the plaintiff. The plaintiff did
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not recall Webster saying anything further about this
issue.

Because of her managerial position with the defendant,
the plaintiff was given a dealer vehicle to drive. There
was an occasion when damage was discovered on the
vehicle, and Webster was convinced that the plaintiff
had caused the damage. The plaintiff denied responsi-
bility. This resulted in another yelling incident in front
of other employees: ‘‘Webster was convinced that I had
done it . . . and he was going to yell . . . at me over
[it], and it was horrific, same crap. . . . [I]n his mind
I had done it, and no matter what I said . . . [h]e didn’t
believe me. And then he said, next time I damage the
vehicle that I would pay for it.’’ The plaintiff could not
recall exactly what he said, ‘‘but it was to the effect of,
you damaged that car . . . [y]ou are going to pay for
it.’’ Ultimately, the plaintiff was not required to pay for
the damage.

While the plaintiff was employed by the defendant, the
dealership produced a Spanish language television
commercial that included several Spanish speaking
employees. The plaintiff, who speaks Spanish, was not
included. This embarrassed the plaintiff.

On one occasion, McAllister yelled at the plaintiff: ‘‘He
came to my office . . . [which] was all glass [so] every-
body outside could see . . . . He got this close to me
and yell[ed] at me, while spitting in my face, because
it was that close.’’ This incident lasted for a couple of
minutes. The plaintiff could not recall why McAllister
yelled at her but believed that it was because of a work
related issue. McAllister did not use any inappropriate
language while yelling at the plaintiff. There were no
other incidents involving McAllister.

On one occasion, Mumtaz remarked to the plaintiff:
‘‘I’ll have to get up and choke you.’’ Mumtaz also used
the word ‘‘biatch,’’ a term he described as a ‘‘fancy way
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of saying a bitch’’ to describe women in the workplace.
Additionally, Mumtaz constantly made comments in the
plaintiff’s presence to Lilia Browne, a female employee,
regarding Browne’s sex life.

Clemons was, according to the plaintiff, ‘‘very, very
nasty, very short, [and] very sarcastic.’’ Clemons would
direct sarcastic and offensive comments at the plain-
tiff, and would not ‘‘answer [her] in the right way.’’ The
plaintiff, however, cannot recall the specifics of any
interactions she had with Clemons.

A number of incidents also occurred in the workplace
that did not directly involve the plaintiff. The plaintiff
described the first incident as follows: ‘‘Browne was in
my office, and [Webster] came and he physically started
pushing her out. He said, ‘get this cockroach out of
my office.’ ’’ The plaintiff described another incident as
follows: ‘‘There was a Christmas party. They were all
drinking and stuff. . . . [Webster] grabbed [Browne]
by the waist, that kind of stuff.’’ The plaintiff also
observed Webster making ‘‘innuendos about [Browne’s]
breasts . . . .’’ The plaintiff also described an incident
involving Webster and another female employee, Jill
Bruno: ‘‘[Webster] walked up to [Bruno] and grabbed
her butt cheeks . . . either coming into . . . or leav-
ing [a] managers’ meeting.’’ The plaintiff did not recall
when this incident occurred.

The plaintiff also recounted observations about the
conduct of male employees in the workplace generally.
According to the plaintiff, Webster made jokes in the
workplace that were demeaning to female employees,
made comments such as ‘‘woman driver[s],’’ and would
ask to ‘‘talk to the husband’’ when interacting with
women. Webster also, at times, used words such as
‘‘bitch,’’ ‘‘whore,’’ and ‘‘trashy’’ when discussing women
with other employees. Webster, however, never directed
any sexually explicit language at the plaintiff. At no
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time did the plaintiff make a complaint of harassment
or bullying to the owner, Richard McAllister, or to the
defendant’s controller, Nancy Johnson.

After reviewing these facts, the court found: ‘‘[T]he
plaintiff . . . fails to show that she was subjected to a
hostile work environment based on gender. The plaintiff
claims that her work environment was hostile because
she was occasionally yelled at, other male employees
used stereotypes and crude language when discussing
females, and she witnessed another Hispanic female
called a ‘cockroach.’ While this conduct is perhaps
unprofessional and vulgar, it does not rise to the level
of creating a hostile work environment. The yelling
incidents that the plaintiff complains about were fairly
infrequent, as she could only recall a few instances
where she was yelled at during her employment with
the defendant. . . . The stereotypes and crude lan-
guage that the plaintiff witnessed others use also does
not appear to be severe and pervasive enough to create
a hostile work environment. . . . [T]he plaintiff failed
to submit any evidence concerning the frequency and
pervasiveness of such language, and could not specifi-
cally recall examples of any other colorful language
that her manager used. . . . This language, while taste-
less and crude, does not appear to have been pervasive
or severe enough to alter the conditions of the plaintiff’s
employment. . . .

‘‘The foregoing is unlike the scenarios encountered
in cases where the court has found the conduct com-
plained about to rise to the level of harassment required
to sustain a hostile work environment claim. . . .
Instead, the incidents that the plaintiff complains about
appear to have been isolated and sporadic, and they do
not constitute a hostile work environment as a matter
of law. . . . In light of the evidence before the court,
along with the plaintiff’s failure to submit any evidence
describing how the alleged conduct impacted her work
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performance, the court cannot find that the plaintiff
was subjected to a hostile work environment. Accord-
ingly, the defendant is entitled to summary judgment
on the plaintiff’s hostile work environment claim.’’
(Citations omitted.)

We agree with the analysis of the court. In order for
the plaintiff’s hostile work environment claim to survive
summary judgment, she must establish the existence
of a genuine issue of material fact as to whether, on
the basis of her gender, the defendant subjected her
to a ‘‘workplace . . . permeated with discriminatory
intimidation, ridicule, and insult that [was] sufficiently
severe or pervasive to alter the conditions of [her]
employment and create an abusive working environ-
ment . . . .’’ (Internal quotation marks omitted.) Feli-
ciano v. Autozone, Inc., supra, 316 Conn. 85. The plain-
tiff has failed to do so in two ways: she has not shown
that the conduct at issue was sufficiently severe or
pervasive, nor has she shown that it was based on her
gender.

For purposes of summary judgment, the conduct at
issue is deemed to have occurred during the eighteen
month period when the plaintiff was employed by the
defendant. The plaintiff, however, has failed to describe
with any specificity the timing, duration, or frequency
of these incidents. This omission is critical because it
is well established that, for a hostile work environment
claim to succeed, the conduct at issue must not be
infrequent or isolated in time. This court has held that
‘‘two instances of inappropriate conduct within a one
year span do not meet the high standard of severe and
pervasive.’’ Heyward v. Judicial Dept., 178 Conn. App.
757, 765, 176 A.3d 1234 (2017). Additionally, in Felici-
ano, our Supreme Court discussed the facts of several
cases in which it properly was found that a plaintiff’s
hostile work environment claim was not actionable:
‘‘Quinn v. Green Tree Credit Corp., [159 F.3d 759, 768
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(2d Cir. 1998)], involved only two isolated incidents. In
Bailey v. Synthes, [295 F. Supp. 2d 344, 358 (S.D.N.Y.
2003)], the supervisor’s actions were infrequent and
isolated, were not physically threatening and occurred
outside of the plaintiff’s daily work routine. In Lamar
v. NYNEX Service Co., [891 F. Supp. 184, 185 (S.D.N.Y.
1995)], the plaintiff did not object to her supervisor’s
behavior and that behavior was not directed specifically
at the plaintiff. In Babcock v. Frank, [783 F. Supp. 800,
808–809 (S.D.N.Y. 1992)], the incidents were isolated
and, in one instance, uncorroborated, and the employer
responded promptly to all of the plaintiff’s complaints.’’
Feliciano v. Autozone, Inc., supra, 316 Conn. 87–88.

The incidents and conduct discussed in the present
case were, by the plaintiff’s own admission, both spo-
radic and not pervasive; she was unable to describe
with any specificity when the events occurred, either
in time or in relation to one another. Additionally, the
plaintiff never alleged, and the record does not suggest,
that the conduct at issue ever altered the conditions of
her employment. To the contrary, the plaintiff stated
that the incidents involving Webster did not indicate to
her that he was unhappy with her work. Furthermore,
the conduct in the present case, as described by the
plaintiff, was not severe enough to give rise to a hostile
work environment claim. The only conduct that clearly
was directed at the plaintiff was yelling, and, although
yelling is surely conduct that workers consider unpleas-
ant—and that we do not condone—there is nothing in
the record to indicate that this yelling was ever ‘‘suffi-
ciently severe or pervasive to alter the conditions of the
[plaintiff’s] employment and create an abusive working
environment . . . .’’ (Internal quotation marks omit-
ted.) Id., 85. In fact, the plaintiff’s own recollection
supports the conclusion that this yelling was nothing
more than one of the ‘‘vicissitudes of employment . . .
[from which] individuals in the workplace reasonably
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should expect to experience some level of emotional
distress . . . .’’ Perodeau v. Hartford, supra, 259 Conn.
757. Finally, there is nothing in the record to suggest that
this yelling ever had anything to do with the plaintiff’s
gender; the plaintiff herself stated that it ‘‘was always
related to issues in the workplace.’’

As for the comments and conduct directed at other
female employees, there is again no evidence as to when
these incidents occurred. There is also no evidence that
the plaintiff ever took steps to report them. It should
also be noted that, although these incidents were gen-
der related, the plaintiff specifically stated that she
was never the target of language or conduct of a sex-
ual nature. Because the plaintiff has failed to show the
existence of a genuine issue of material fact as to
whether she was subjected to a hostile work environ-
ment, we conclude that the trial court correctly deter-
mined that the defendant was entitled to judgment as
a matter of law on the plaintiff’s hostile work environ-
ment claim.4

The judgment is affirmed.

In this opinion the other judges concurred.

STATE OF CONNECTICUT v. JOHN A. MASSARO
(AC 43323)

Moll, Alexander and DiPentima, Js.

Syllabus

Convicted of the crime of the sale of a narcotic substance, the defendant
appealed to this court. The defendant sold crack cocaine to M, who
testified about the drug sale at trial. Prior to trial, M was interviewed
and gave a statement to a defense investigator, P, who provided a

4 We decline to address the defendant’s alternative ground for affirmance,
which is that the plaintiff’s hostile work environment claim should be
rejected on the ground of res judicata. This argument was not made before
the trial court and was only briefly addressed in the defendant’s appel-
late brief.
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memorandum containing M’s statement to defense counsel. In her state-
ment, M indicated that she had possessed narcotics prior to meeting
with the defendant and that she provided narcotics to the defendant.
The parties agreed prior to trial that the state would not present expert
testimony from its witnesses regarding narcotics trafficking. During trial,
it was discovered that defense counsel failed to timely disclose P’s
memorandum. The trial court concluded that P’s memorandum was not
protected attorney work product and should have been disclosed to the
state pursuant to the relevant rule of practice (§ 40-15). The court
imposed a sanction on the defense limiting P’s testimony and ruled that
P’s memorandum would not come into evidence. The trial court ordered
defense counsel to provide a redacted copy of the memorandum to the
prosecutor and to make P available for subsequent questioning. Defense
counsel called P as a witness, who testified that M provided narcotics
to the defendant on the day of his arrest. Immediately following this
testimony, the court provided the jury with a limiting instruction that
the testimony was to be used only for the purpose of impeaching M’s
prior inconsistent statement that she had purchased narcotics from the
defendant. During his cross-examination of P, a former law enforcement
officer, the prosecutor asked a series of questions regarding the sale
and use of drugs. After P had answered these questions, defense counsel
objected on the ground that the parties’ agreement did not permit opinion
testimony regarding the narcotics trade and that P had not been offered
as an expert. The court denied defense counsel’s motion for a mistrial.
The trial court also denied the defendant’s motion for a new trial on
the basis of prosecutorial impropriety. Held:

1. The defendant could not prevail on his claim that the trial court abused
its discretion in determining that defense counsel had violated discovery
rules and by imposing a sanction limiting P’s testimony as a result of
that violation as any error relating to the court’s discovery ruling and
sanction was harmless: although the trial court improperly determined
that P’s memorandum constituted M’s statement pursuant to § 40-15
and imposed a sanction limiting P’s testimony regarding his memoran-
dum, this court, in reviewing the entirety of the evidence adduced at
trial, concluded that the record sufficiently provided a fair assurance that
any nonconstitutional error relating to the determination of a discovery
violation did not substantially affect the verdict, as the defendant was
able to present to the jury the fact that M had made a prior inconsistent
statement in which she claimed to have possessed the narcotics prior
to her meeting with the defendant, and there was ample evidence pre-
sented by the state that M was the buyer and that the defendant was
the seller in the narcotics transaction.

2. The defendant could not prevail on his claim that the trial court abused
its discretion in permitting the prosecutor to go beyond the scope of
direct examination on his cross-examination of P and to convert him
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into an expert witness regarding the narcotics trade after the parties
had agreed not to present expert testimony on that topic: even assuming,
arguendo, that the court’s evidentiary rulings regarding the state’s cross-
examination of P constituted an abuse of discretion, any such error was
harmless as this court could not conclude that the jury’s verdict was
substantially swayed by the state’s cross-examination of P, as testimony
from several witnesses supported the state’s case that the defendant
sold the narcotics.

3. The defendant failed to establish that his due process right to a fair trial
was violated as a result of prosecutorial impropriety:

a. The defendant failed to establish that any impropriety occurred during
the prosecutor’s cross-examination of P when P was asked if he knew
the state had been unaware of the statement M purportedly had made
to P regarding the possession of narcotics; contrary to the defendant’s
claim, P did not impugn the integrity of defense counsel as the thrust
of the prosecutor’s inquiry was on the actions of P, and not defense
counsel, specifically, the prosecutor highlighted for the jury the contrast
of P’s statements on his company’s website and P’s actions, and this
line of inquiry served to challenge P’s credibility, rather than to demean
the integrity or role of defense counsel; moreover, the prosecutor did not
mention the relevant rules of practice regarding the timing of discovery
materials to the jury.
b. The prosecutor’s challenged comment during closing argument that
the defendant ‘‘behaved himself well in court’’ was not improper; the
remark was made in the context of the prosecutor’s proper comments
that the jurors were required to put aside any sympathy for the defendant,
due to his age, and to decide the case on the basis of the evidence
presented, and the challenged comment focused solely on the defendant’s
good in-court behavior and did not suggest, in any manner, any sort of
illicit or untoward out-of-court conduct, and this court declined to infer
the most damaging interpretation of the prosecutor’s comment.
c. Although this court declined to decide whether the prosecutor’s com-
ment regarding M’s credibility, that she was ‘‘open and honest’’ with
certain aspects of the narcotics transaction, was improper, this court
concluded that the defendant failed to establish a deprivation of his due
process right to a fair trial; the comment was not severe, it was isolated,
it was corrected by the prosecutor immediately, it was ameliorated by
a specific jury charge, and much of the M’s testimony was corroborated
by other witnesses.

Argued January 6—officially released July 13, 2021

Procedural History

Substitute information charging the defendant with
the crime of sale of narcotics, brought to the Superior
Court in the judicial district of Litchfield at Torrington,
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geographical area number eighteen, and tried to the jury
before Danaher, J.; thereafter, the court denied the
defendant’s motion for a mistrial; verdict and judgment
of guilty; subsequently, the court denied the defendant’s
motion for a new trial, and the defendant appealed to
this court. Affirmed.

Lisa J. Steele, for the appellant (defendant).

Nancy L. Chupak, senior assistant state’s attorney,
with whom, on the brief, were Samantha L. Oden, dep-
uty assistant state’s attorney, Dawn Gallo, state’s attor-
ney, and David R. Shannon, supervisory assistant
state’s attorney, for the appellee (state).

Opinion

ALEXANDER, J. The defendant, John A. Massaro,
appeals from the judgment of conviction, following a
jury trial, of the sale of a narcotic substance in violation
of General Statutes § 21a-277 (a). On appeal, the defen-
dant claims that (1) the court abused its discretion in
determining that defense counsel had violated discov-
ery rules and by imposing a sanction as a result of
that violation, (2) the court abused its discretion with
respect to its evidentiary ruling regarding the state’s
cross-examination of a defense witness, and (3) he was
deprived of his due process right to a fair trial as a result
of prosecutorial impropriety. We disagree, and, accord-
ingly, affirm the judgment of the trial court.

The jury reasonably could have found the following
facts. On July 13, 2017, Matthew Faulkner, a Torrington
police officer assigned to the narcotics division, was
on duty when he observed two known narcotics users,
Sarah Mikuski1 and her boyfriend, Anthony Roig, walk-
ing on East Main Street. Faulkner then saw the defen-
dant approaching Mikuski and Roig. Faulker continued

1 Mikuski testified that, in July, 2017, she was using crack cocaine and her-
oin.
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his surveillance of these individuals and watched as the
defendant exchanged ‘‘something’’ with Mikuski. After
this brief exchange, the defendant travelled in an oppo-
site direction away from Mikuski and Roig.2 Believ-
ing that a ‘‘hand to hand’’ illegal narcotic transaction had
just occurred, Faulker called for assistance, request-
ing that the responding officer intercept the defendant
before he returned to his residence. The police, how-
ever, were unable to locate the defendant that day.

Faulkner approached Mikuski and Roig. He instructed
Mikuski to surrender the item that the defendant had
given her. She complied and placed a small clear plastic
bag containing a white powdery substance, later deter-
mined to be crack cocaine,3 on the wall next to them.
Mikuski also emptied her purse, which contained an
assortment of used drug paraphernalia, including empty
wax packets, needles, crack pipes containing a burnt
residue, and Brillo pads used to filter crack cocaine
when it is smoked. Mikuski admitted that she handed
the defendant a cigarette packet with $26 tucked inside
it and purchased $30 worth of crack cocaine from the
defendant.4 Mikuski also admitted that she had pur-
chased illegal substances from the defendant in the
past. Mikuski did not have any other illegal substances
or cash in her possession.

The defendant subsequently was arrested and charged
in an amended long form information with the sale of

2 Mikuski had planned to walk to her mother’s home, which was nearby,
where she and Roig would then smoke the crack cocaine purchased from
the defendant.

3 Joseph Voytek, a forensic examiner employed by the Department of
Emergency Services and Public Protection, testified that he had examined
the seized substance and determined that it was cocaine in a rock form and
weighed 0.218 grams.

4 Faulkner stated that crack cocaine was sold at a rate of $10 per tenth
of a gram, so that a ‘‘30’’ meant 0.3 grams of crack cocaine and would sell
for $30, while 0.2 grams of the narcotic substance, often referred to as a
‘‘doub,’’ would sell for $20.
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a narcotic substance in violation of § 21a-277 (a).5 After
a two day trial, the jury found the defendant guilty. On
May 8, 2019, the court sentenced the defendant to ten
years of incarceration, execution suspended after six
years, and five years of probation. This appeal followed.
Additional facts will be set forth as necessary.

I

The defendant first claims that the court abused its
discretion when it determined that defense counsel had
violated discovery rules and by imposing a sanction as
a result of that violation. The defendant argues that the
court erred in finding that notes of his investigator,
Benjamin Pagoni, constituted a statement as defined
by the rules of practice. Specifically, the defendant con-
tends that Pagoni’s notes of the interview that he had
conducted with Mikuski on March 5, 2018, did not con-
stitute a statement and, accordingly, were not required
to be disclosed to the state. The defendant also argues
that, as a result of this ruling, the court erroneously
imposed a sanction limiting Pagoni’s testimony. We con-
clude that any error relating to the court’s discovery
ruling and sanction was harmless.

The following additional facts are necessary for
the resolution of this claim. Pursuant to Practice Book
§§ 40-7, 40-13, 40-18, and 40-27, the state filed a motion
on October 26, 2017, requesting that the defendant dis-
close ‘‘any statements of the witnesses other than the
defendant in his possession or in the possession of an
agent of the defendant which statement relates to the
subject matter about which such witness will testify
. . . .’’ On January 7, 2019, defense counsel disclosed
the defendant and Pagoni as potential witnesses.

5 General Statutes § 21a-277 (a) (1) provides in relevant part: ‘‘No person
may . . . sell . . . dispense . . . offer, give . . . to another person,
except as authorized in this chapter, any controlled substance that is (A)
a narcotic substance . . . .’’
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Mikuski testified on cross-examination that she had
spoken with Pagoni on March 5, 2018. She denied telling
Pagoni that she had possessed narcotics prior to meet-
ing the defendant or that she was going to provide nar-
cotics to the defendant.

After the state had rested, the court requested that
defense counsel make an offer of proof regarding Pagoni
and his testimony. Defense counsel stated that Pagoni
worked as an investigator and would testify about a
prior statement made to him by Mikuski that was incon-
sistent with her trial testimony identifying the defendant
as the narcotics seller. Specifically, Pagoni would tes-
tify that Mikuski had told him that she possessed narcot-
ics prior to meeting with the defendant on July 13, 2017,
and that she gave narcotics to the defendant prior to
her arrest. Defense counsel represented that he had
communicated this information via e-mail to the prose-
cutor the day before.6 He further indicated that Pagoni
had provided him with a memorandum detailing his
conversation with Mikuski and that this memorandum
(Pagoni memorandum) had been in his possession since
approximately March 12, 2018.

The prosecutor argued that Miksuki’s purported incon-
sistent statement should not be permitted into evidence
because its disclosure had been untimely and thereby
constituted a violation of our rules of discovery, specifi-
cally, Practice Book § 40-15 (2).7 The court inquired

6 In this e-mail, defense counsel represented to the prosecutor that Pagoni
would testify that he had spoken in person with Mikuski at approximately
1 p.m. on March 5, 2018, and that she admitted that (1) on July 13, 2017,
she possessed narcotics before meeting with the defendant, (2) she was
going to provide the defendant with narcotics, (3) she did not see Faulkner
in the unmarked police vehicle prior to meeting with the defendant, (4) she
and Roig met the defendant and gave him narcotics, and (5) she and Roig
turned around and started walking when Faulkner stopped them. Defense
counsel also indicated that Pagoni had not obtained a written statement
from Mikuski.

7 Practice Book § 40-15 provides: ‘‘The term ‘statement’ as used in Sections
40-11, 40-13 and 40-26 means: (1) A written statement made by a person
and signed or otherwise adopted or approved by such person; or (2) A
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whether defense counsel had provided the Pagoni mem-
orandum to the state. He replied in the negative, indicat-
ing that, in his view, this document constituted pro-
tected attorney work product8 and thus was exempt
from disclosure.

The court rejected defense counsel’s position that the
Pagoni memorandum, even if protected work product,
was exempt from disclosure, citing Practice Book § 40-
13 (b).9 The prosecutor noted that the state had submit-
ted a discovery request and, therefore, sought to pre-
clude Pagoni from testifying as a result of the nondisclo-
sure of the Pagoni memorandum.10 The court ordered
defense counsel to provide the prosecutor with a redacted

stenographic, mechanical, electrical, or other recording, or a transcription
thereof, which is a substantially verbatim recital of an oral statement made
by a person and recorded contemporaneously with the making of such oral
statement.’’ See also State v. Johnson, 288 Conn. 236, 277–78, 951 A.2d
1257 (2008).

8 ‘‘The work product rule protects an attorney’s interviews, statements,
memoranda, correspondence, briefs, mental impressions, personal beliefs
and countless other tangible and intangible items. . . . Work product can
be defined as the result of an attorney’s activities when those activities have
been conducted with a view to pending or anticipated litigation.’’ (Citation
omitted; internal quotation marks omitted.) Ullman v. State, 230 Conn. 698,
714–15, 647 A.2d 324 (1994); see also Metropolitan Life Ins. Co. v. Aetna
Casualty & Surety Co., 249 Conn. 36, 51 n.17, 730 A.2d 51 (1999) (attorney
work product doctrine encompasses work that is essentially result of attor-
ney’s activities when conducted with view towards litigation).

9 Practice Book § 40-13 (b) provides: ‘‘Upon written request by the prose-
cuting authority, filed in accordance with Section 41-5 and without requiring
any order of the judicial authority, the defendant, subject to Section 40-40
et seq., shall promptly, but no later than forty-five days from the filing of
the request, unless such time is extended by the judicial authority for good
cause shown, disclose to the prosecuting authority the names and, subject
to the provisions of subsection (g) of this section, the addresses of all
witnesses whom the defendant intends to call in the defendant’s case-in-
chief and shall additionally disclose to the prosecuting authority any
statements of the witnesses other than the defendant in the possession of
the defendant or his or her agents, which statements relate to the subject
matter about which each witness will testify.’’ (Emphasis added.)

10 Practice Book § 40-5 provides: ‘‘If a party fails to comply with disclosure
as required under these rules, the opposing party may move the judicial
authority for an appropriate order. The judicial authority hearing such a
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copy of the Pagoni memorandum and to make Pagoni
available for questioning. It also deferred ruling on
whether Pagoni would be permitted to testify until the
next day.

On January 11, 2019, the defendant filed a memoran-
dum of law regarding the admissibility of Pagoni’s pro-
posed testimony and whether the Pagoni memorandum
constituted a statement that should have been disclosed
to the prosecutor.11 With respect to the Pagoni memo-
randum, the court stated: ‘‘[E]vidence as to the exis-

motion may enter such orders and time limitations as it deems appropriate,
including, without limitation, one or more of the following: (1) Requiring
the noncomplying party to comply; (2) Granting the moving party additional
time or a continuance; (3) Relieving the moving party from making a disclo-
sure required by these rules; (4) Prohibiting the noncomplying party from
introducing specific evidence; (5) Declaring a mistrial; (6) Dismissing the
charges; (7) Imposing appropriate sanctions on the counsel or party, or
both, responsible for the noncompliance; or (8) Entering such other order
as it deems proper.’’ See also State v. Rabindranauth, 140 Conn. App. 122,
136, 58 A.3d 361, cert. denied, 308 Conn. 921, 62 A.3d 1134 (2013).

We note that Practice Book § 40-5 vests the trial court with broad discre-
tion to fashion an appropriate remedy for noncompliance with discovery.
See State v. Respass, 256 Conn. 164, 186, 770 A.2d 471, cert. denied, 534
U.S. 1002, 122 S. Ct. 478, 151 L. Ed. 2d 392 (2001). ‘‘In determining what
sanction is appropriate for failure to comply with court ordered discovery,
the trial court should consider the reason why disclosure was not made,
the extent of prejudice, if any, to the opposing party, the feasibility of
rectifying that prejudice by a continuance, and any other relevant circum-
stances. . . . Suppression of relevant, material and otherwise admissible
evidence is a severe sanction which should not be invoked lightly. . . . As
with any discretionary action of the trial court, appellate review requires
every reasonable presumption in favor of the action, and the ultimate issue
for us is whether the trial court could have reasonably concluded as it did.’’
(Citations omitted; internal quotation marks omitted.) State v. Cooke, 134
Conn. App. 573, 578–79, 39 A.3d 1178, cert. denied, 305 Conn. 903, 43 A.3d
662 (2012).

11 Defense counsel attached a copy of his January 9, 2019 e-mail to the
prosecutor to this memorandum of law as Exhibit A. He also attached, as
Exhibit B, a copy of the Pagoni memorandum. This memorandum, dated
March 5, 2018, stated in part: ‘‘On March 5, 2018 at approximately 1300 hrs,
this Investigator met [Mikuski] . . . . The interview was conducted away
from her home within the Investigator’s vehicle, specifically, the Wendy’s
restaurant parking area . . . .

‘‘In her verbal statement, [Mikuski] stated that she met up with [the
defendant] on the day of her arrest, but had the drugs on her already. She
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tence . . . of that written statement is not admissible
and it will not be the subject of testimony by Pagoni
or questioning by any attorney or argument by any
attorney.’’ The court further ruled that the testimony
of Pagoni, if permitted, would be limited to impeaching
Mikuski’s testimony that she had purchased the crack
cocaine from the defendant and not for the purpose of
establishing that she had sold it. It also determined that
the Pagoni memorandum constituted a substantially
verbatim recital of Mikuski’s oral statement that had
been recorded sufficiently contemporaneously, so as
to meet the definition of a statement as set forth in
Practice Book § 40-15. As a result, the court reasoned
that defense counsel should have disclosed the Pagoni
memorandum to the state. The state declined the court’s
offer to delay the proceedings. Defense counsel placed
his disagreements with the court’s ruling and analysis
on the record.

Defense counsel called Pagoni as a witness. He stated
that he had met with Mikuski on March 5, 2018, and
drove her to a nearby Wendy’s restaurant. They ordered
some food and spoke for approximately ten minutes.
Pagoni testified that Mikuski had told him that she
provided narcotics to the defendant on July 13, 2017.
At this point, the court provided the jury with a limiting
instruction that this testimony was to be used only for
the purpose of impeaching Mikuski’s prior statement
that she had purchased narcotics from the defendant.12

stated she walked east on East Main Street with Roig to meet with [the
defendant] to provide him some drugs. She stated at the time she did not
see the officer or his unmarked vehicle. She stated she and Roig did meet
with [the defendant] and gave some drugs to him. They turned around and
headed west on East Main Street at which point the officer stopped them.

‘‘When questioned if Roig would support her statement, [Mikuski] stated
yes, that he was presently in a rehabilitation facility . . . . When questioned
again who had the drugs, she confirmed she had them, not [the defendant].

‘‘When questioned where the police found the drugs on her, she stated
they were in her hand at the time she was stopped.’’

12 During the jury charge, the court instructed the jury: ‘‘Some testimony
has been allowed for a limited purpose. Testimony that was limited to a
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During cross-examination, the prosecutor inquired
about Pagoni’s business relationship with defense coun-
sel. Specifically, he asked how many hours Pagoni had
worked on this case. When Pagoni replied that he was
uncertain, the prosecutor asked: ‘‘So, as you sit here
today, you remember specifically what . . . Mikuski
said to you but you can’t remember—you can’t even
approximately—how many hours you worked on this
case?’’ Pagoni, indirectly referring to his memorandum,
answered: ‘‘I can remember what . . . Mikuski said to
me because it’s written down.’’ The prosecutor objected
on the ground that Pagoni’s answer was nonresponsive.
The court excused the jury and reminded counsel that,
during conversations in chambers and on the record,
it had indicated that the Pagoni memorandum would
not come into evidence. The court then admonished
Pagoni and directed him to refrain from mentioning
that he had written down or memorialized Mikuski’s
statements during his testimony. The court iterated this
ruling to both defense counsel and Pagoni. The court
subsequently instructed the jury to disregard any ref-
erence in Pagoni’s testimony to a written memoran-
dum. After the prosecutor’s cross-examination resumed,
Pagoni stated that Mikuski appeared to be under the
influence of heroin when he had spoken with her on
March 5, 2018. He also admitted that he did not record
Mikuski’s statement or ask her to make a formal written
statement. Additionally, Pagoni acknowledged that he
had not asked whether Mikuski had purchased narcot-
ics from the defendant in the past, or why she would
have given narcotics to the defendant. Finally, he admitted

specific purpose can be considered only as it relates to the limits for which
it was allowed, and cannot be considered in finding any other facts as to
any other issues.

‘‘Specifically, the testimony offered through Benjamin Pagoni is limited
to the purpose of impeaching Sarah Mikuski’s testimony that she bought
cocaine from the defendant. It is not admissible, and may not be used to
find that Sarah Mikuski sold cocaine to the defendant.’’
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that he never interviewed Roig to verify any of Mikuski’s
statements.

Following the close of evidence, the defendant moved
for a mistrial on the basis that the prosecutor had
impugned the character of defense counsel when he
mentioned the late disclosure of Mikuski’s purported
statement. The prosecutor disputed the assertion that
the character of the defense counsel had been impugned
as a result of the cross-examination of Pagoni. The court
agreed with the prosecutor and denied the motion for
a mistrial.

On February 14, 2019, the defendant filed a motion
for a new trial pursuant to Practice Book § 42-53. The
defendant argued that, as a result of the court’s errone-
ous discovery sanction prohibiting the Pagoni memo-
randum from being admitted into evidence, he ‘‘could
not effectively counter the state’s impeachment of
Pagoni’s memory by having Pagoni testify that he had
a written memorandum to support his memories of his
encounter with Mikuski. As a result, the jury held the
impression that Pagoni had ‘selective memory’ regard-
ing his work on the case.’’

On May 17, 2019, the court issued a corrected memo-
randum of decision denying the defendant’s motion for
a new trial. It again concluded that the Pagoni memoran-
dum constituted a statement for purposes of Practice
Book § 40-15, and therefore should have been disclosed
to the state. The court concluded that, by calling Pagoni
as a witness, any work product protection had been
waived. Next, the court determined that the sanction
imposed, precluding the defendant from presenting any
evidence that Pagoni had memorialized Mikuski’s
March 5, 2018 statement, did not constitute an abuse
of discretion.

On appeal, the defendant claims that ‘‘the trial court
abused its discretion in sanctioning the defendant by
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limiting the use of Pagoni’s testimony and limiting his
ability to answer the state’s question about how he
recalled what Mikuski said.’’ He further contends that
he was harmed as a result of this abuse of discretion.
Specifically, he argues that the Pagoni memorandum
of the interview with Mikuski did not constitute her
statement for purposes of Practice Book § 40-15.

In its appellate brief, the state acknowledged that,
based on the relevant case law and the facts of this
case, ‘‘it does not appear that Pagoni’s memorandum
constituted a statement by Mikuski under either subsec-
tion of Practice Book § 40-15, as the trial court deter-
mined.’’ The state maintained, however, that the Pagoni
memorandum constituted Pagoni’s statement under
Practice Book § 40-15 (1), and, therefore, the court
properly determined that it should have been disclosed.
The state also claimed that the sanction imposed by
the court did not constitute an abuse of discretion.
Finally, the state argued, in the alternative, that any
error in imposing the discovery sanction was harmless
because (1) the defendant was able to present evidence
that Mikuski had made an inconsistent statement, (2)
the case did not consist of a credibility contest between
Mikuski and Pagoni, as independent evidence existed
that the defendant was the seller of the narcotics, (3)
the court properly struck, as nonresponsive, Pagoni’s
answer to the prosecutor’s inquiry as to why he had
recalled what Mikuski told him, but not how many hours
he had worked on the case, and (4) the value of Pagoni’s
memorialization of what Mikuski purportedly had told
him would have been undermined by the existing cir-
cumstances, namely, that Mikuski was under the influ-
ence of narcotics during the interview, that Pagoni had
bought her food and had promised her food in the
future, and that he never attempted to verify the accu-
racy of her statements.
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We begin our analysis by setting forth our standard
of review and the relevant law. The defendant filed a
motion for a new trial pursuant to Practice Book § 42-
53.13 This rule of practice is limited to trial errors and
provides for the granting of a motion for a new trial in
the interests of justice for constitutional error or other
materially injurious error. State v. Santaniello, 96 Conn.
App. 646, 672, 902 A.2d 1, cert. denied, 280 Conn. 920,
908 A.2d 545 (2006). The appellate standard of review
when considering whether the court properly denied a
motion for a new trial is the abuse of discretion stan-
dard. State v. Sanders, 86 Conn. App. 757, 765–66, 862
A.2d 857 (2005).

This standard also applies to the court’s ruling related
to discovery. State v. Manousos, 179 Conn. App. 310,
334, 178 A.3d 1087, cert. denied, 328 Conn. 919, 181
A.3d 93 (2018). In that case, we stated: ‘‘[T]he purpose
of criminal discovery is to prevent surprise and to afford
the parties a reasonable opportunity to prepare for trial.
. . . To that end, [t]he trial court has broad discretion in
applying sanctions for failure to comply with discovery
orders. . . . We review the court’s actions in managing
discovery pursuant to the abuse of discretion standard.’’
(Citations omitted; internal quotation marks omitted.)
Id.; see also Caccavle v. Hospital of St. Raphael, 14
Conn. App. 504, 507, 541 A.2d 893, cert. denied, 208
Conn. 812, 545 A.2d 1107 (1988).

With respect to nonconstitutional claims, a defendant
must show harm resulting from the error. See State v.

13 Practice Book § 42-53 (a) provides: ‘‘Upon motion of the defendant, the
judicial authority may grant a new trial if it is required in the interests of
justice. Unless the defendant’s noncompliance with these rules or with other
requirements of law bars him or her asserting the error, the judicial authority
shall grant the motion: (1) For an error by reason of which the defendant
is constitutionally entitled to a new trial; or (2) For any other error which the
defendant can establish was materially injurious to him or her.’’ (Emphasis
added.) See also State v. McCoy, 331 Conn. 561, 589–90, 206 A.3d 725 (2019).
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Jones, 205 Conn. 723, 728 n.1, 535 A.2d 808 (1988).
Accordingly, we apply a harmless error analysis to a
motion for a new trial filed pursuant to Practice Book
§ 42-53. Additionally, in State v. Cavell, 235 Conn. 711,
720–23, 670 A.2d 261 (1996), our Supreme Court engaged
in harmless error analysis with respect to the claim that
a discovery sanction had been imposed improperly. In
that case, the court noted than any impropriety was
nonconstitutional and therefore the defendant bore the
burden of establishing harm. Id., 721.

The test for harmless error is well established. ‘‘When
an error is not of constitutional magnitude, the defen-
dant bears the burden of demonstrating that the error
was harmful. . . . The proper standard for review of
a defendant’s claim of harm is whether the jury’s verdict
was substantially swayed by the error. . . . Accord-
ingly, a nonconstitutional error is harmless when an
appellate court has a fair assurance that the error did
not substantially affect the verdict.’’ (Citation omitted;
internal quotation marks omitted.) State v. Payne, 303
Conn. 538, 553, 34 A.3d 370 (2012); see also State v.
Jackson, 334 Conn. 793, 818, 224 A.3d 886 (2020).

We agree with the parties that the trial court improp-
erly determined that the Pagoni memorandum consti-
tuted Mikuski’s statement, as defined by the relevant
rules of practice. We nevertheless conclude that such
nonconstitutional error, and the resulting sanctions,
were harmless.14 See, e.g., State v. Gansel, 174 Conn.
App. 525, 529–30, 166 A.3d 904 (2017) (reviewing court
may assume error and resolve appeal on issue of harm-
lessness). Mikuski testified that she was not working
in July, 2017, but stole money for the purpose of using

14 As noted previously, the state argued in its appellate brief, in the alterna-
tive, that the Pagoni memorandum constituted Pagoni’s statement and, there-
fore, should have been disclosed to the prosecutor. As a result of our
conclusion that the defendant failed to establish harm, we need not address
the state’s alternative argument.
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drugs daily, namely, heroin and crack cocaine. She stated
that she knew the defendant because he was a source
to obtain drugs and she had purchased them from him
in the past. On July 13, 2017, she texted the defendant:
‘‘Hey u do a 30 for $26?’’ Impatient after not receiving
a reply, Mikuski then called the defendant.15 Mikuski
also testified that she and Roig had planned to obtain the
illegal narcotics from the defendant and then use them.

After Mikuski was stopped by Faulkner, she placed
the bag of crack cocaine and her used drug parapher-
nalia on a nearby wall. At the time of her arrest, Miku-
ski did not have any money, as she had given the $26
to the defendant for the bag of narcotics. Mikuski indi-
cated that except for one time in the past, she ‘‘never
had the means or the money to be able to sell drugs.’’

Faulkner testified that he knew Mikuski and Roig as
‘‘heavy’’ narcotics users. When he saw them on July
13, 2017, his intention was to observe them and see if
they would purchase narcotics from someone. Faulk-
ner stated that he observed the defendant exchange
‘‘something’’ with Mikuski. He then requested assis-
tance from additional officers and stopped Mikuski and
Roig because he believed an illegal narcotics transac-
tion had just occurred. Mikuski opened her hand and
emptied her purse, which contained a clear plastic cello-
phane bag with crack cocaine and various used pieces
of drug paraphernalia, respectively. Faulkner seized this
contraband. He also stated that Mikuski did not have
any money on her person at this time.16 Faulkner observed
that the seized crack pipes contained a burnt residue.

Roig testified that on July 13, 2017, his intention was
to consume drugs with Mikuski. Roig indicated on that

15 Mikuski stated that, in her experience, sellers of narcotics did not like
to text or put things in writing to avoid incriminating themselves.

16 Faulkner further testified that he had searched Roig and found neither
drugs nor money on his person.
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date, Mikuski had money to purchase drugs, met with
another individual, and then came back with drugs. Dur-
ing redirect examination, Roig stated that he was with
Mikuski as she purchased drugs for them to use.

During cross-examination, Pagoni testified, based on
his thirty-four years of law enforcement experience, that
individuals addicted to heroin generally do not give their
drugs away for free. He admitted that addicts usually
do not hold onto drugs before consuming them. Pagoni
also stated, based on his experience, that quick, hand-
to-hand transactions involving drugs are done to avoid
detection and, if an individual had drugs in his or her
hand, that would indicate a recent transaction.17

Additionally, as noted in the state’s brief, the defen-
dant was able to present to the jury the fact that Mikuski
had made a prior inconsistent statement in which she
claimed to have possessed the narcotics prior to her
meeting with the defendant. Given the ample evidence
presented by the state that Mikuski was the buyer and
the defendant was the seller in the July 13, 2017 nar-
cotics transaction, we conclude that any errors by the
court relating to whether the Pagoni memorandum con-
stituted a statement under our rules of practice and the
imposition of a discovery sanction were harmless. See,
e.g., State v. Grant, 179 Conn. App. 81, 92–93, 178 A.3d
437 (improper evidentiary ruling found to be harmless
given strength of state’s case based on other evidence),
cert. denied, 328 Conn. 910, 178 A.3d 1041 (2018); State
v. Rios, 171 Conn. App. 1, 39–40, 156 A.3d 18 (same),
cert. denied, 325 Conn. 914, 159 A.3d 232 (2017). In
reviewing the entirety of the evidence adduced during
the trial, the record provides us with a fair assurance
that any error relating to these matters did not substan-
tially affect the verdict. We conclude, therefore, that

17 During this portion of Pagoni’s testimony, defense counsel did not object
on the basis of improper opinion testimony. See part II of this opinion.
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the defendant’s claim that the court’s determination of
a discovery violation and its imposition of a sanction
must fail as any error was harmless in light of the evi-
dence.

II

The defendant next claims that the court abused its
discretion with respect to the evidentiary ruling regard-
ing the state’s cross-examination of Pagoni. Specifically,
he argues that the court improperly permitted the prose-
cutor to convert Pagoni, a defense witness, into an expert
regarding narcotics trafficking after the parties had
agreed that the state would not present expert testimony
on this topic. We conclude that any error was harmless.

The following additional facts are necessary for our
discussion. The defendant filed a pretrial motion for
supplemental discovery on December 4, 2018, seeking
information regarding the narcotics unit of the Torring-
ton Police Department, any records of narcotics arrests
made by Faulkner, as well as his training, experience,
and education relating to the investigation of narcotics
crimes. Approximately one month later, the defendant
filed a motion in limine to preclude the state’s witnesses
‘‘from giving expert testimony or opinion testimony
regarding drug trafficking or common characteristics of
drug dealers.’’ He also moved for the disclosure of the cur-
riculum vitae of any expert witness for the state, the
substance of any facts relied on by the state’s experts,
and a summary of each expert’s opinion. Prior to the
court addressing these motions, the parties reached an
agreement. In their agreement, the state indicated that
it would not present expert testimony from its witnesses
regarding narcotics trafficking.

During the trial, the defense called Pagoni as a witness.
He stated that he had been a Connecticut state trooper
for approximately thirty-four years and that in his career
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he had worked in a variety of assignments, including
the narcotics division. During cross-examination, the
prosecutor asked if people who possessed drugs nor-
mally carried them in their hands while walking down
the street. The court overruled an objection based on
speculation, and Pagoni responded that sometimes that
does, in fact, occur. The prosecutor continued to ques-
tion Pagoni regarding certain aspects of drug transac-
tions without objection.

After the cross-examination addressed other topics,
the prosecutor asked Pagoni whether drug dealers gen-
erally prefer not to conduct sales inside their homes
or apartments. Defense counsel objected, arguing that
it called for speculation and improper opinion testi-
mony, as Pagoni had not been offered as an expert
witness. The court overruled the objection, stating that
defense counsel had questioned Pagoni about his law
enforcement background on direct examination. The
prosecutor then asked a series of questions regarding
the sale and use of drugs.18

After these questions, the court excused the jury.
Defense counsel noted that he objected to the entire
line of questioning. He stated that, based on his under-
standing of the parties’ agreement, no opinion testi-
mony regarding the narcotics trade would be permitted
at trial and that Pagoni had not been offered as an
expert. Defense counsel also moved for a mistrial. The
prosecutor countered that the agreement of the par-

18 The defendant subsequently identified these topics in his motion for
new trial as follows: ‘‘Drug dealers normally do not sell inside their own
home and/or apartment . . . . Drug users can get ‘dope sick’ when they
do not have ready access to drugs . . . . Street-level drug addicts are not
wealthy . . . . Drug dealers sometimes carry scales to weigh their product
. . . . Drug dealers usually have more than one cell phone . . . . Drug
dealers typically carry various amount[s] of small denominations of cash
. . . . Drug dealers sometimes carry weapons . . . . Drug users usually
carry paraphernalia . . . and . . . [a]s between dealers and addicts, the
power in the relationship rests with the dealer.’’
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ties only prevented the state from calling expert wit-
nesses.19

The court ruled that Pagoni had not testified as an
expert for the defense or for the state. It further deter-
mined that the state was entitled to cross-examine
Pagoni to challenge his credibility regarding his law
enforcement background and, specifically, his experi-
ence in the narcotics division. The court overruled the
defendant’s objection and denied his motion for a mis-
trial.

Defense counsel iterated his arguments regarding the
state’s cross-examination of Pagoni in his motion for a
new trial. Specifically, he stated that this cross-examina-
tion focused on the issues of narcotics dealing and
addiction, and involved expert testimony from an expe-
rienced law enforcement officer well beyond the ken
of an average member of the jury.20 In conclusion, the

19 Both our Supreme Court and this court, in the context of a prosecutorial
impropriety analysis, have stated: ‘‘We are mindful throughout this inquiry,
however, of the unique responsibilities of the prosecutor in our judicial
system. A prosecutor is not only an officer of the court, like every other
attorney, but is also a high public officer, representing the people of the
[s]tate, who seek impartial justice for the guilty as much as for the innocent.
. . . [The prosecutor’s] conduct and language in the trial of cases in which
human life or liberty are at stake should be forceful, but fair, because he
[or she] represents the public interest, which demands no victim and asks
no conviction through the aid of passion, prejudice or resentment. If the
accused be guilty, he [or she] should [nonetheless] be convicted only after
a fair trial, conducted strictly according to the sound and [well established]
rules which the laws prescribe.’’ (Internal quotation marks omitted.) State
v. A. M., 324 Conn. 190, 205, 152 A.3d 49 (2017); State v. Reddick, 174 Conn.
App. 536, 559–60, 166 A.3d 754, cert. denied, 327 Conn. 921, 171 A.3d 58
(2017), cert. denied, U.S. , 138 S. Ct. 1027, 200 L. Ed. 2d 285 (2018);
see also State v. Owen, 331 Conn. 658, 668–69, 207 A.3d 17 (2019) (prosecu-
tors held to higher standard than other attorneys). Because a prosecutor is
held to a higher standard of conduct, we note that care must be taken to
ensure that the state adheres to both the letter and the spirit of a stipulation
entered into with a criminal defendant during a trial.

20 ‘‘Expert testimony should be admitted when: (1) the witness has a
special skill or knowledge directly applicable to a matter in issue, (2) that
skill or knowledge is not common to the average person, and (3) the testi-
mony would be helpful to the court or jury in considering the issues. . . .
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defendant claimed that the state had gone beyond test-
ing Pagoni’s credibility and ‘‘clearly used [his] law enforce-
ment background as a means to admit expert opinion
testimony unfavorable to the defendant.’’ The court
rejected this claim in its memorandum of decision deny-
ing the motion for a new trial.

On appeal, the defendant claims that the court abused
its discretion by permitting the state to go beyond
the scope of the direct examination of Pagoni and to
‘‘convert’’ him into an expert witness. Even assuming,
arguendo, that the court’s evidentiary rulings regarding
the state’s cross-examination of Pagoni constituted an
abuse of discretion,21 we conclude that any such error
was harmless.22

In other words, [i]n order to render an expert opinion the witness must be
qualified to do so and there must be a factual basis for the opinion. . . .

‘‘It is well settled that [t]he true test of the admissibility of [expert]
testimony is not whether the subject matter is common or uncommon, or
whether many persons or few have some knowledge of the matter; but it
is whether the witnesses offered as experts have any peculiar knowledge
or experience, not common to the world, which renders their opinions
founded on such knowledge or experience any aid to the court or the jury
in determining the questions at issue. . . . Implicit in this standard is the
requirement . . . that the expert’s knowledge or experience . . . be
directly applicable to the matter specifically in issue.’’ State v. Brett B., 186
Conn. App. 563, 600–601, 200 A.3d 706 (2018), cert. denied, 330 Conn. 961,
199 A.3d 560 (2019).

21 See, e.g., State v. Brett B., 186 Conn. App. 600, 200 A.3d 706 (2018)
(deferential standard of review applies to appellate review of rulings regard-
ing admissibility of expert testimony), cert. denied, 330 Conn. 961, 199 A.3d
560 (2019); State v. Edward M., 135 Conn. App. 402, 409, 41 A.3d 1165
(abuse of discretion standard applies to claims regarding scope of cross-
examination), cert. denied, 305 Conn. 914, 46 A.3d 172 (2012).

22 This court has stated: ‘‘[T]he appellate harmless error doctrine is rooted
in [the] fundamental purpose of our criminal justice system—to convict the
guilty and acquit the innocent. The harmless error doctrine recognizes the
principle that the central purpose of a criminal trial is to decide the factual
question of the defendant’s guilt or innocence . . . and promotes public
respect for the criminal process by focusing on the underlying fairness of
the trial rather than on the virtually inevitable presence of immaterial error.’’
(Internal quotation marks omitted.) State v. Maner, 147 Conn. App. 761,
772, 83 A.3d 1182, cert. denied, 311 Conn. 935, 88 A.3d 550 (2014).
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‘‘When an improper evidentiary ruling is not constitu-
tional in nature, the defendant bears the burden of dem-
onstrating that the error was harmful. . . . We have
concluded that a nonconstitutional error is harmless
when an appellate court has a fair assurance that the
error did not substantially affect the verdict. . . . We
previously have considered a number of factors in
determining whether a defendant has been harmed by
the admission or exclusion of particular evidence.
Whether such error is harmless in a particular case
depends [on] a number of factors, such as the impor-
tance of the witness’ testimony in the prosecution’s
case, whether the testimony was cumulative, the pres-
ence or absence of evidence corroborating or contra-
dicting the testimony of the witness on material points,
the extent of cross-examination otherwise permitted,
and, of course, the overall strength of the prosecution’s
case. . . . Considering these various factors, we have
declared that the proper standard for determining
whether an erroneous evidentiary ruling is harmless
should be whether the jury’s verdict was substantially
swayed by the error.’’ (Internal quotation marks omit-
ted.) State v. Edwards, 202 Conn. App. 384, 403, 245
A.3d 866, cert. denied, 336 Conn. 920, 246 A.3d 3 (2021);
see also State v. Kirsch, 263 Conn. 390, 412, 820 A.2d
236 (2003) (defendant must prove abuse of discretion
and harm that resulted from such abuse to establish
reversible error from evidentiary impropriety).

On the basis of the reasons set forth in part I of this
opinion, we cannot conclude that the jury’s verdict was
substantially swayed by the state’s cross-examination
of Pagoni. See, e.g., State v. Fernando V., 331 Conn. 201,
215, 202 A.3d 350 (2019). The testimony of Faulkner,
Mikuski, and Roig, and the accompanying evidence,
particularly the text message from Mikuski to the defen-
dant wherein she asked if he would sell her $30 of nar-
cotics for $26, support the state’s case that the defen-
dant sold the narcotics on July 13, 2017. In other words,
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given the other evidence presented by the state, we have
a fair assurance that, even if the court improperly allowed
the prosecutor to cross-examine Pagoni regarding the
narcotics trade, any such error did not substantially affect
the verdict. Accordingly, this claim must fail.

III

Last, the defendant claims that he was deprived of
his due process right to a fair trial as a result of prosecu-
torial impropriety. Specifically, he argues that prosecu-
torial impropriety occurred during the cross-examina-
tion of Pagoni and during closing argument and that
he suffered prejudice as a result. The state counters
that there was neither impropriety nor prejudice in this
case. We conclude that the defendant failed to establish
that his due process right to a fair trial were violated
as a result of prosecutorial impropriety.

We begin with the relevant legal principles. ‘‘In ana-
lyzing claims of prosecutorial impropriety, we engage
in a two step analytical process. . . . We first examine
whether prosecutorial impropriety occurred. . . . Sec-
ond, if an impropriety exists, we then examine whether
it had deprived the defendant of his due process [right]
to a fair trial. . . . The defendant has the burden to
show both that the prosecutor’s conduct was improper
and that it caused prejudice to his defense. . . .

‘‘In determining whether the defendant was deprived
of his due process right to a fair trial, we are guided
by the factors enumerated by this court in State v.
Williams, 204 Conn. 523, 540, 529 A.2d 653 (1987). These
factors include [1] the extent to which the [impropriety]
was invited by defense conduct or argument, [2] the
severity of the [impropriety], [3] the frequency of the
[impropriety], [4] the centrality of the [impropriety] to
the critical issues in the case, [5] the strength of the
curative measures adopted, and [6] the strength of the
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state’s case. . . . [A] reviewing court must apply the
Williams factors to the entire trial, because there is no
way to determine whether the defendant was deprived
of his right to a fair trial unless the [impropriety] is
viewed in light of the entire trial. . . . The question of
whether the defendant has been prejudiced by prosecu-
torial [impropriety] . . . depends on whether there is
a reasonable likelihood that the jury’s verdict would
have been different absent the sum total of the impropri-
eties.’’ (Citations omitted; internal quotation marks
omitted.) State v. Sinclair, 332 Conn. 204, 236-37, 210
A.3d 509 (2019); see also State v. Thomas, 177 Conn.
App. 369, 405, 173 A.3d 430, cert. denied, 327 Conn. 985,
175 A.3d 43 (2017).

‘‘[T]he touchstone of due process analysis in cases
of alleged prosecutorial [impropriety] is the fairness of
the trial, and not the culpability of the prosecutor. . . .
The issue is whether the prosecutor’s conduct so infected
the trial with unfairness as to make the resulting con-
viction a denial of due process. . . . In determining
whether the defendant was denied a fair trial [by virtue
of prosecutorial impropriety] we must view the prose-
cutor’s comments in the context of the entire trial.’’
(Internal quotation marks omitted.) State v. Andrews,
313 Conn. 266, 279, 96 A.3d 1199 (2014). Guided by
these principles, we address each of the claimed impro-
prieties in turn.

The defendant first claims that impropriety occurred
during the prosecutor’s cross-examination of Pagoni.
The prosecutor asked if Pagoni knew that the state had
been unaware of the statement Mikuski purportedly
had made to him at the Wendy’s restaurant regarding
the possession of the narcotics. The court overruled
a relevance objection made by defense counsel. The
prosecutor then stated: ‘‘You’re aware that what you
testified to today, what you claim [Mikuski] said to you
at the Wendy’s, that wasn’t made—the state—you did
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not make the state or [defense counsel] did not make
the state aware of that until the day before the trial.
You can look at me. You don’t need to look at [defense
counsel].’’ Defense counsel again objected, and an off-
the-record discussion occurred. Pagoni then admitted
that he knew that the state did not learn about his claim
regarding Mikuski’s statement at the Wendy’s restau-
rant until the day before the trial.

Later, Pagoni stated that, in the past, when he took
statements that tended to exculpate someone, he had
shared that information with a prosecutor, and, in one
instance, ‘‘well in advance’’ of the trial. The court over-
ruled defense counsel’s objection based on relevance.
Finally, Pagoni stated that his company’s website adver-
tised that it maintained ‘‘excellent relationships with
local and state law enforcement . . . .’’

Subsequently, and outside of the presence of the jury,
defense counsel moved for a mistrial based on these
matters. Specifically, he argued: ‘‘[T]here were some
questioning early on in the examination of Mr. Pagoni
with respect to the disclosure of the oral statement—
yeah, it was relating to the contents of the oral statement
in that it questioned along the lines that [defense coun-
sel] just disclosed that last night. I think that’s improper,
Your Honor, and I objected because I thought it was
improper. I think it impermissibly impugns my charac-
ter [and] integrity. The discovery rules aren’t really
something for the jury to consider. Other than me taking
the stand to explain it to the jury, there’s no real way
to rebut that. There’s no witness that I’m prepared to
call that can explain why that happened or our position
with it so it paints the defense and in particularly me
in a negative light in front of the jury. I think it is
detrimental to my client’s right to a fair trial so that is
my objection and just in case I need to do it for the
record, Your Honor, I would ask for a mistrial based
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on that improper comment and the impact it may have
to my client’s right to a fair trial.’’

The prosecutor countered that the questions were
not intended to impugn the integrity of defense counsel,
nor did they do so; rather, they contrasted the statement
on Pagoni’s website and what had occurred in the pres-
ent case with respect to the disclosure of Mikuski’s
purported statement. The court, after noting its agree-
ment with the prosecutor, stated: ‘‘What [the prosecu-
tor] established was a fact, that he only received the
information on the eve of trial. That was a simple fact.
As to whether it was improper or not, there’s no evi-
dence before the jury as to whether it was improper
or not. There’s no evidence and nor should there be
that the jurors know the rules of the Practice Book,
the rules of discovery, when statements should be pro-
duced. It also is appropriate because the state only had
the opportunity to do whatever investigation it could
yesterday and the questioning serves to explain to the
jury why the investigation of Mr. Pagoni took place
yesterday. . . . And so [the state has] the right to estab-
lish why [it] didn’t meet with Mr. Pagoni until shortly
before he testified.’’

‘‘We are mindful . . . of the unique responsibilities
of the prosecutor in our judicial system. . . . [T]he
prosecutor is expected to refrain from impugning,
directly or through implication, the integrity or institu-
tional role of defense counsel.’’ (Citation omitted; inter-
nal quotation marks omitted.) State v. Outing, 298
Conn. 34, 82, 3 A.3d 1 (2010), cert. denied, 562 U.S.
1225, 131 S. Ct. 1479, 179 L. Ed. 2d 316 (2011); see also
State v. Fasanelli, 163 Conn. App. 170, 180, 133 A.3d
921 (2016); State v. Kendall, 123 Conn. App. 625, 643,
2 A.3d 990, cert. denied, 299 Conn. 902, 10 A.3d 521
(2010).

We agree that the challenged actions of the prosecutor
during the cross-examination of Pagoni did not impugn
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the integrity of defense counsel. The thrust of the prose-
cutor’s inquiry was on the actions of Pagoni, and not
of defense counsel. Specifically, the prosecutor high-
lighted for the jury the contrast of the statements on his
company’s website and Pagoni’s actions in the present
case. This line of inquiry served to challenge Pagoni’s
credibility, rather than to demean the integrity or role
of defense counsel. See State v. Fasanelli, supra, 163
Conn. App. 180 (distinction between argument that dis-
parages integrity or role of defense counsel and one
that disparages theory of defense); State v. Kendall,
supra, 123 Conn. App. 643–44 (prosecutor’s closing
argument highlighted difference between state’s and
defendant’s versions and inferences of case). Addition-
ally, we note that the prosecutor did not mention our
rules of practice regarding the timing of discovery mate-
rials to the jury. For these reasons, we conclude that the
defendant has failed to establish that any impropriety
occurred during the prosecutor’s cross-examination
of Pagoni.

The defendant next argues that two instances of pros-
ecutorial impropriety occurred during closing argu-
ment. ‘‘[O]ur Supreme Court has acknowledged that
prosecutorial impropriety of a constitutional magnitude
can occur in the course of closing arguments. In
determining whether such [impropriety] has occurred,
the reviewing court must give due deference to the fact
that [c]ounsel must be allowed a generous latitude in
argument, as the limits of legitimate argument and fair
comment cannot be determined precisely by rule and
line, and something must be allowed for the zeal of
counsel in the heat of argument. . . . While a prosecu-
tor may argue the state’s case forcefully, such argument
must be fair and based upon the facts in evidence and
the reasonable inferences to be drawn therefrom. . . .
Consequently, the state must avoid arguments which
are calculated to influence the passions or prejudices
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of the jury, or which would have the effect of diverting
the jury’s attention from [its] duty to decide the case
on the evidence.’’ (Internal quotation marks omitted.)
State v. Carey, 187 Conn. App. 438, 454–55, 202 A.3d
1067 (2019), aff’d, Conn. , A.3d (2020).

During closing argument, the prosecutor stated: ‘‘It
is extremely important when you reach your verdict
that feelings of sympathy don’t come into play. And
again, we’re asking for something that might be counter-
intuitive for some of you. Some people may come in
here and say, listen, it is what it is. I call it how I see
it and that’s it. It’s not a big problem for me. Some
people may say that and then not realize that sympathy
does, kind of, trickle into your deliberations, we’re
humans. Some people come in and say, no, I know it’s
going to be an issue, but I can put it out of my mind
and I’m sure they can. It’s extremely important that you
don’t sit there when you deliberate on this case and
say geez, [the defendant] seems like an old guy. He
behaved himself well in court. You know, wasn’t a lot
of drugs. I can’t say guilty even though the state proved
its case, if you feel the state proved its case. You can’t
do that.’’ (Emphasis added.)

After the arguments of counsel had been completed,
defense counsel objected to the prosecutor’s comment
regarding the in-court behavior of the defendant. He
argued that this comment suggested that the prosecutor
had knowledge of how the defendant may have acted
outside of the courtroom and, thus, amounted to a com-
ment based on facts not presented to the jury. The court
determined that the comment constituted a compliment
and was made in the context that the jurors should not
allow sympathy to play any role in their deliberations,
and thus was permissible.

Our Supreme Court has noted that, ‘‘[w]hile the privi-
lege of counsel in addressing the jury should not be too
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closely narrowed or unduly hampered, it must never
be used as a license to state, or to comment upon, or
to suggest an inference from, facts not in evidence, or
to present matters which the jury ha[s] no right to
consider.’’ (Internal quotation marks omitted.) State v.
Luster, supra, 279 Conn. 429; see also State v. Fernan-
dez, 169 Conn. App. 855, 869, 153 A.3d 53 (2016) (when
prosecutor suggests facts not in evidence, there is risk
that jury may conclude he has independent knowledge
of fact that could not be presented during trial); State
v. Campbell, 141 Conn. App. 55, 66, 60 A.3d 967 (state-
ments regarding facts that have not been proven amount
to unsworn testimony and are not subject of proper
closing argument), cert. denied, 308 Conn. 933, 64 A.3d
331 (2013). It also recognized that ‘‘closing arguments
of counsel . . . are seldom carefully constructed in
toto before the event; improvisation frequently results
in syntax left imperfect and meaning less than crystal
clear. While these general observations in no way justify
prosecutorial [impropriety], they do suggest that a court
should not lightly infer that a prosecutor intends an
ambiguous remark to have its most damaging mean-
ing or that a jury, sitting through lengthy exhortation,
will draw that meaning from the plethora of less dam-
aging interpretations.’’ (Emphasis added; internal quo-
tation marks omitted.) State v. Luster, supra, 441.

We conclude that the prosecutor’s comment regard-
ing the defendant’s in-court behavior was not improper.
This remark was made in the context of the prosecutor’s
proper comments that the jurors were required to put
aside any sympathy for the defendant, due to his age,
and to decide the case based on the evidence presented.
See State v. James E., 154 Conn. App. 795, 828, 112
A.3d 791 (2015), aff’d, 327 Conn. 212, 173 A.3d 380
(2017). Further, the challenged comment focused solely
on the defendant’s good in-court behavior and did not
suggest, in any manner, any sort of illicit or untoward



Page 50A CONNECTICUT LAW JOURNAL July 13, 2021

716 JULY, 2021 205 Conn. App. 687

State v. Massaro

out-of-court conduct. We decline to infer the most dam-
aging interpretation of the prosecutor’s comment.

The second challenged comment during closing argu-
ment occurred during the prosecutor’s summary of the
narcotics transaction. Specifically, the prosecutor stated:
‘‘[Faulkner] believed [that Mikuski and Roig] were about
to make a drug deal, purchase drugs. And you know
what, he was right. The evidence bears it out because
she had the drugs in her hand. Literally, in her hand.
She hadn’t even put them in her pocket or put in her
purse with all the paraphernalia.

‘‘Yes, Sarah Mikuski, she lied. Lied to the police, she
stole, she lied to her friend. She was open and honest
with that. Well, I don’t want to use the word honest.
It’s for you to decide whether she was open and honest.
But [defense counsel] thought you could believe her,
certainly, when she says—that she stole, that she lied,
she lied to her to her friends—she did this, she did that.
So she was open about that.’’ (Emphasis added.)

Outside of the presence of the jury, defense counsel
objected to the prosecutor’s comment that Mikuski was
‘‘open and honest.’’ The prosecutor acknowledged that
he ‘‘inartfully’’ commented but claimed that it consti-
tuted fair argument to defense counsel’s comments
regarding Mikuski. The court disagreed with the prose-
cutor that his statement constituted a fair response, but
noted that he had corrected it immediately.

‘‘[A] prosecutor may not express his own opinion,
directly or indirectly, as to the credibility of the wit-
nesses. . . . Nor should a prosecutor express his opin-
ion, directly or indirectly, as to the guilt of the defen-
dant. . . . Such expressions of personal opinion are a
form of unsworn and unchecked testimony, and are
particularly difficult for the jury to ignore because of
the prosecutor’s special position. . . . Moreover,
because the jury is aware that the prosecutor has pre-
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pared and presented the case and consequently, may
have access to matters not in evidence . . . it is likely
to infer that such matters precipitated the personal
opinions.’’ (Internal quotation marks omitted.) State v.
Luster, supra, 279 Conn. 435; see also State v. Williams,
200 Conn. App. 427, 440, 238 A.3d 797, cert. denied, 335
Conn. 974, 240 A.3d 676 (2020); State v. Jerrell R., 187
Conn. App. 537, 553, 202 A.3d 1044, cert. denied, 331
Conn. 918, 204 A.3d 1160 (2019).

Assuming, without deciding, that the prosecutor’s
‘‘open and honest’’ comment was improper, we con-
clude that the defendant failed to establish a depriva-
tion of his due process right to a fair trial. See State v.
Papantoniou, 185 Conn. App. 93, 108, 196 A.3d 839,
cert. denied, 330 Conn. 948, 196 A.3d 326 (2018); State
v. Aviles, 154 Conn. App. 470, 486, 106 A.3d 309 (2014),
cert. denied, 316 Conn. 903, 111 A.3d 471 (2015); see
generally State v. McCoy, 331 Conn. 561, 571 n.4, 206
A.3d 725 (2019). Considering the Williams factors, we
conclude that the challenged comment was not severe,
was isolated, was corrected by the prosecutor immedi-
ately, and was ameliorated by a specific jury charge.23

We also note that much of Mikuski’s testimony was cor-
roborated by other witnesses, namely, Roig and Faulk-
ner. For these reasons, we conclude that the defendant

23 The court instructed the jury: ‘‘You are the sole judge of the facts. It is
your duty to find the facts. You are to recollect and weigh the evidence and
form your own conclusions as to what the ultimate facts are. . . . The law
prohibits the [prosecutor] or defense counsel from giving personal opinions
as to whether the defendant is guilty or not guilty. It is not their assessment
of the credibility of witnesses that matter, only yours. . . . You will decide
what the facts are from the evidence that was presented in the court-
room. . . .

‘‘Now in deciding what the facts are, you must consider all of the evidence.
In doing this, you must decide which testimony to believe and which testi-
mony not to believe. You may believe all, none or part of any witness’
testimony. In making that decision, you may take into account a number
of factors including the following: Was the witness able to see, or hear, or
know the things about which the witness testified? How well was the witness
able to recall and describe these things? What was the witness’ manner
while testifying? Did the witness have an interest in the outcome of the
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failed to establish a violation of his due process right
to a fair trial. Accordingly, his claim of prosecutorial
impropriety must fail.

The judgment is affirmed.

In this opinion the other judges concurred.

DONNA VENEZIANO v. JAMES VENEZIANO
(AC 41296)

Elgo, Cradle and Suarez, Js.

Syllabus

The defendant, whose marriage to the plaintiff had previously been dis-
solved, appealed to this court from the decision of the trial court denying
his motion to open the judgment of dissolution on the basis of, inter
alia, fraud. The defendant claimed that the court erred by, sua sponte,

case or any bias or prejudice concerning any party or any matter involved
in the case? Was the witness’ testimony contradicted by what the witness
has said or done at any time, or by the testimony of other witnesses, or by
other evidence?

‘‘If you should think that a witness has testified falsely in some respect,
you should carefully consider whether you should rely upon any of his or
her testimony. . . .

‘‘Now in weighing the testimony of an accomplice who is a self-confessed
criminal, you should consider that fact. It may be that you would not believe
a person who had committed a crime as readily as you would believe a
person of good character. In weighing the testimony of an accomplice who
has not yet been sentence or whose case had not yet been disposed of or
who has not been charged with offenses in which the state has evidence,
you should keep in mind that she may in her own mind be looking for some
favorable treatment in the sentence or disposition of her own case or hoping
not to be arrested. Therefore, she may have such an interest in the outcome
of this case that her testimony may have been colored by the fact. Therefore,
you must look with particular care at the testimony of an accomplice and
scrutinize it very carefully before you accept it.

‘‘There are many offenses that are of such a character that the only person
capable of giving useful testimony are those who are themselves implicated
in the crime. It is for you to decide what credibility you will give to a witness
who has admitted her involvement in criminal wrongdoing, whether you
will believe or disbelieve the testimony of a person who by her own admis-
sion had committed or contributed to the crime charge by the state here.
Like all other questions of credibility, this is a question you must decide
based on all the evidence presented to you.’’
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quashing certain subpoenas he issued in connection with his motion to
open the judgment and in finding that he failed to establish probable
cause that the dissolution judgment was procured through fraud or
mutual mistake. Held:

1. The defendant could not prevail on his claim that the trial court abused
its discretion in quashing the subpoenas at issue because the underlying
civil action resulting in a final judgment of dissolution had been resolved
and there was no active civil matter pending that would have permitted
the defendant to subpoena witnesses and to conduct discovery in con-
nection with his motion to open the judgment: the court properly inter-
preted the applicable legal principle of Oneglia v. Oneglia (14 Conn.
App. 267), that once a court has rendered a final judgment, until and
unless the court has opened that judgment, there can be no civil action
within the meaning of the applicable statute (§ 52-197) or rule of practice
(§ 13-2); moreover, because the fraud alleged by the defendant took
place prior to the rendering of the judgment of dissolution, the motion
to open did not implicate the trial court’s continuing jurisdiction over
an outstanding order; furthermore, because the plaintiff filed certain
motions for contempt to effectuate and enforce orders of the court
issued after it had rendered its judgment of dissolution, and the plaintiff
did not take issue with the underlying judgment but, rather, the defen-
dant’s failure to comply with it, there was no active civil matter pending
that gave the defendant the authority to issue subpoenas in connection
with his unrelated motion to open the judgment, as a party may file a
motion for contempt before or after judgment is rendered to effectuate
prior judgments or otherwise enforceable orders.

2. The record was inadequate to review the defendant’s claim that the trial
court erred in finding that he failed to establish probable cause that the
dissolution judgment was procured through fraud or mutual mistake;
the defendant only submitted a nine page excerpt from a transcript of
the relevant hearing, which related solely to the portion of the hearing
in which the court addressed certain motions to quash, and did not
provide additional portions of the transcript relating to the motion to
open the judgment, such that it was not possible to make a determination
regarding what the evidence presented at the hearing demonstrated
about the issue of probable cause.

Argued March 2—officially released July 13, 2021

Procedural History

Action for the dissolution of a marriage, and for other
relief, brought to the Superior Court in the judicial dis-
trict of Litchfield and tried to the court, Pickard, J.;
judgment dissolving the marriage and granting certain
other relief; thereafter, the court, Dooley, J., quashed
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certain subpoenas issued by the defendant and denied
the defendant’s motion to open the judgment, and the
defendant appealed to this court. Affirmed.

Gregory Thomas Nolan, with whom, on the brief, was
Patsy Michael Renzullo, for the appellant (defendant).

Regina M. Wexler, with whom, on the brief, was
Judith Dixon, for the appellee (plaintiff).

Opinion

SUAREZ, J. The defendant, James Veneziano, appeals
from the judgment of the trial court denying his motion
to open the judgment dissolving his marriage to the
plaintiff, Donna Veneziano. The defendant claims that
the court erred (1) by, sua sponte, quashing subpoenas
issued in connection with his motion to open the judg-
ment and (2) in finding that he failed to establish proba-
ble cause that the dissolution judgment was procured
through fraud or mutual mistake. We affirm the judg-
ment of the trial court.

The following facts and procedural history are rele-
vant to this appeal. The parties were married in Febru-
ary, 1969. In February, 2012, the plaintiff commenced
a dissolution action against the defendant. On October
29, 2013, the court, Pickard, J., rendered a judgment of
dissolution, which incorporated by reference a marital
settlement agreement of the parties. At the time of the
dissolution, the parties jointly owned, among other
things, a marital home in Winchester and 1835 shares of
stock in Village Mortgage Company (Village Mortgage).
Under § 6.1 of the marital settlement agreement, the
plaintiff was required to quitclaim her interest in the
parties’ marital home to the defendant, and the defen-
dant was to hold her harmless and indemnify her from
a home equity line of credit on the property and any
and all expenses, costs, notes and liens associated with
the property. The defendant was then required either
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to apply to refinance the equity line of credit on the
home by October 29, 2015, or to list the property for
sale with a licensed real estate agent at a price recom-
mended by the agent by May 1, 2016. Section 6.6.1 of
the marital settlement agreement provided that the par-
ties were to divide equally the 1835 jointly owned shares
of Village Mortgage stock.

On November 30, 2016, the plaintiff filed a motion
for contempt in which she alleged that the defendant
‘‘ha[d] neither refinanced the home to remove [her] name
therefrom, nor ha[d] he listed the property for sale with
a licensed [real estate agent] by May 1, 2016.’’ She fur-
ther alleged that she had made payments on the home
equity line of credit because the defendant had failed
to do so. A hearing on the motion was scheduled for
January 3, 2017.

On January 17, 2017, the parties entered into an agree-
ment, which became an order of the court, to resolve
the November 30, 2016 motion for contempt, requiring
the defendant to make monthly payments to Chase
Bank for past due property taxes on the marital home,
and to the town of Winchester for current property
taxes on the marital home. The agreement also required
the defendant to reduce the listing price in ninety days
if the property was not under contract. The matter was
continued to May 1, 2017, for review. On May 1, 2017,
the parties entered into another agreement, which
became an order of the court, requiring the defendant
to continue making the payments to Chase Bank, and
to again reduce the listing price of the marital home in
ninety days if the home was not under contract. On
July 26, 2017, the plaintiff filed a separate motion for
contempt alleging that the defendant failed to abide by
the May 1, 2017 order.

On August 31, 2017, the defendant filed a motion to
open the judgment of dissolution on the basis of fraud
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and intentional misrepresentation. The defendant sub-
sequently amended the pleading to include a claim of
mutual mistake. He alleged that all 1835 shares of Village
Mortgage stock had been transferred to the plaintiff
prior to February 1, 2012, without his knowledge. He
further alleged that, during the dissolution proceeding,
the plaintiff misrepresented to the court that both par-
ties jointly owned the 1835 shares of stock. Accordingly,
he argued, the divorce decree was ‘‘a product of actual
fraud’’ and ‘‘must be opened.’’ To support this allegation,
the defendant attached to his amended pleading a
required regulatory filing by Village Mortgage with the
Department of Banking that listed the direct owners and
executive officers of Village Mortgage.1 This regulatory
filing purportedly showed that the defendant was no
longer a direct owner or an executive officer of Village
Mortgage as of February 1, 2012. It does not, however,
indicate the number of shares that each owner or execu-
tive officer had in Village Mortgage as of February 1,
2012.

The defendant issued four subpoenas in connection
with his motion to open. On September 12, 2017, the
defendant issued a subpoena to the Department of
Banking requesting that it authenticate a certified copy
of the regulatory filing that it previously had provided to
him. On September 22, 2017, the Department of Banking
moved to quash this subpoena. On October 10, 2017,
the court, Dooley, J., held a hearing on the motion to
quash and granted it. The defendant also issued subpoe-
nas to Justin Girolimon, a vice president of Village Mort-
gage, and Laurel Caliendo, the president of Village Mort-
gage. On October 3, 2017, Girolimon and Caliendo
moved to quash the subpoenas. The defendant objected
to the motions to quash and on October 30, 2017, the

1 The February 1, 2012 regulatory filing shows that both parties were
owners or executive officers of Village Mortgage at some point during the
course of their marriage.
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court, Danaher, J., sustained the defendant’s objec-
tions. Lastly, the defendant issued a subpoena to Hailey
Gallant Rice, another vice president of Village Mortgage.
On November 2, 2017, Rice moved to quash the sub-
poena. On November 14, 2017, the defendant objected
to the motion.

On November 15, 2017, the court, Dooley, J., held
an evidentiary hearing on the plaintiff’s motions for
contempt and a preliminary hearing on the defendant’s
motion to open. As an initial matter, the court addressed
the motions to quash the subpoenas and the objections
thereto. The court effectively revisited prior rulings
with respect to the subpoenas and resolved any pending
motions to quash by concluding that there was no
authority for counsel to have issued any subpoenas in
this matter. The court stated that, pursuant to Oneglia
v. Oneglia, 14 Conn. App. 267, 540 A.2d 713 (1988), ‘‘on
a motion to open, there is absolutely no authority to
conduct any discovery unless and until a decision is
made by the court on a preliminary basis to open the
judgment for the purpose of allowing discovery.’’ The
court further concluded that ‘‘there [was] no civil action
pending from which our statutes and our Practice Book
[gave] us authority to issue subpoenas and otherwise
conduct discovery.’’2 The court excused the witnesses
present in the court who had responded to the defen-
dant’s subpoenas, and proceeded with the evidentiary
hearing on the plaintiff’s motions for contempt and a
preliminary hearing on the defendant’s motion to open.

On December 4, 2017, the court, in a memorandum
of decision, denied the defendant’s motion to open. The
court, Dooley, J., concluded that ‘‘the defendant failed

2 In its subsequent memorandum of decision, the court reiterated that, in
light of the procedural posture of the case, it had determined that the
subpoenas that had been issued by the defendant’s counsel were not legally
authorized and that it had ‘‘vacated prior orders sustaining the defendant’s
objections to the motions to quash . . . .’’
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to establish probable cause that the judgment was pro-
cured through fraud or mutual mistake.’’

On December 6, 2017, in a separate memorandum of
decision, the court found that the defendant wilfully
violated its May 1, 2017 order and granted the plaintiff’s
motions for contempt.

On December 21, 2017, the defendant filed a motion
to reargue his motion to open. On January, 5, 2018,
the court, Dooley, J., denied the motion. This appeal
followed.3 Additional facts and procedural history will
be set forth as necessary.

I

The defendant first claims that the court erred by,
sua sponte, quashing his subpoenas issued in connec-
tion with his motion to open the judgment.4 Specifically,
he asserts that the court erred in relying on Oneglia v.
Oneglia, supra, 14 Conn. App. 267, when it quashed the
subpoenas and that, instead, it should have relied on
Brody v. Brody, 153 Conn. App. 625, 103 A.3d 981, cert.
denied, 315 Conn. 910, 105 A.3d 901 (2014). We disagree.

‘‘[A] trial court’s decision to quash a subpoena is
. . . reviewed on appeal under the abuse of discretion

3 As part of this appeal, the defendant also appealed the court’s decision
granting the plaintiff’s motions for contempt. This court dismissed this
portion of the appeal as untimely.

4 We note that in his statement of this claim, the defendant also states
that the court ‘‘erred in denying [his] motion to reargue, because there was
an active civil matter pending based upon the plaintiff’s two motions for
contempt and service upon [him] of a summons and order to show cause
. . . .’’ The defendant does not thereafter refer to or analyze the court’s
ruling on his motion to reargue in this section of his brief, nor does he
analyze this portion of the claim anywhere in his brief. Accordingly, we
consider this portion of the claim to be abandoned. ‘‘We consistently have
held that [a]nalysis, rather than mere abstract assertion, is required in order
to avoid abandoning an issue by failure to brief the issue properly. . . .
[A]ssignments of error which are merely mentioned but not briefed beyond
a statement of the claim will be deemed abandoned and will not be reviewed
by this court.’’ (Internal quotation marks omitted.) Keating v. Ferrandino,
125 Conn. App. 601, 603–604, 10 A.3d 59 (2010).
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standard. . . . Discretion means a legal discretion, to
be exercised in conformity with the spirit of the law
and in a manner to subserve and not to impede or defeat
the ends of substantial justice. . . . The salient inquiry
is whether the court could have reasonably concluded
as it did. . . . It goes without saying that the term abuse
of discretion does not imply a bad motive or wrong
purpose but merely means that the ruling appears to
have been made on untenable grounds. . . . In
determining whether there has been an abuse of discre-
tion, much depends upon the circumstances of each
case.’’ (Citation omitted; internal quotation marks omit-
ted.) DeRose v. Jason Robert’s, Inc., 191 Conn. App.
781, 799, 216 A.3d 699, cert. denied, 333 Conn. 934, 218
A.3d 593 (2019). Although the ruling is discretionary in
nature, we nonetheless must afford plenary review to
the issue of whether the court applied the correct legal
principle to the facts before it. See State v. Saucier,
283 Conn. 207, 218–19, 926 A.2d 633 (2007) (trial court’s
interpretation of law is subject to plenary review and
its application of correct view of law is subject to review
for abuse of discretion).

General Statutes § 52-197 (a) provides in relevant
part: ‘‘In any civil action, the court, upon motion of
either party, may order disclosure . . . .’’ Practice
Book § 13-2 provides in relevant part: ‘‘In any civil action
. . . a party may obtain . . . discovery of information
or disclosure, production and inspection of papers,
books, documents and electronically stored informa-
tion material to the subject matter involved in the pend-
ing action . . . .’’ Once a court has rendered a final
judgment, ‘‘[u]ntil and unless the trial court [has]
opened the previous judgment, there [can] be no ‘civil
action’ within the meaning of . . . § 52-197 or Practice
Book § [13-2].’’ Oneglia v. Oneglia, supra, 14 Conn. App.
270 n.2.
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‘‘[A]though a motion to open a judgment normally
must be filed within four months of entry of the judg-
ment . . . a motion to open on the basis of fraud is
not subject to this limitation . . . . In Oneglia, this
court rejected a claim that a party, following the entry
of a judgment of dissolution, had a right to conduct
discovery and to compel the defendant to testify, based
only on [the] filing of a motion to open. . . . The court
explained that [t]his is clearly an incorrect premise;
until the court acts on a motion to open, the earlier
judgment is still intact and neither our rules of practice
nor our statutes provide for such a thing as postjudg-
ment discovery. . . .

‘‘Oneglia and its progeny are grounded in the princi-
ple of the finality of judgments. . . . [T]he finality of
judgments principle recognizes the interest of the public
as well as that of the parties [that] there be fixed a time
after the expiration of which the controversy is to be
regarded as settled and the parties freed of obligations
to act further by virtue of having been summoned into
or having appeared in the case. . . . Without such a
rule, no judgment could be relied on. . . . Oneglia
carefully balanced that interest in finality with the real-
ity that in some situations, the principle of protection
of the finality of judgments must give way to the princi-
ple of fairness and equity. . . . The court in Oneglia
thus ratified the gatekeeping mechanism employed by
the trial court, whereby a court presented with a motion
to open by a party alleging fraud in a postjudgment
dissolution proceeding conducts a preliminary hearing
to determine whether the allegations are substantiated.
. . . The court held that [i]f the plaintiff was able to
substantiate her allegations of fraud beyond mere suspi-
cion, then the court [properly] would open the judgment
for the limited purpose of discovery, and would later
issue an ultimate decision on the motion to open after
discovery had been completed and another hearing
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held.’’ (Citations omitted; emphasis omitted; internal
quotation marks omitted.) Brody v. Brody, supra, 153
Conn. App. 631–32.

This court also had occasion to address Oneglia in
Bruno v. Bruno, 146 Conn. App. 214, 216, 76 A.3d 725
(2013), a case in which a trial court permitted a plaintiff
husband and his current wife ‘‘to obtain discovery upon
their filing of motions to open certain postjudgment
orders on the basis of alleged fraudulent conduct on the
part of the defendant [wife] without first substantiating
their allegations of [the defendant’s] fraud beyond mere
suspicion in a court hearing.’’ On appeal, the defendant
wife argued that ‘‘the court did not have the authority
to permit discovery without first making a preliminary
finding [of fraud].’’ Id., 229. This court agreed, and held:
‘‘Until a motion to open has been granted, the earlier
judgment is unaffected, which means that there is no
active civil matter. . . . In this postjudgment posture,
discovery is not available to the moving party for the
simple reason that discovery is permitted only when a
cause of action is pending.’’ (Citation omitted; emphasis
added.) Id., 230–31. This court remanded the case to
the trial court with direction to make a preliminary
finding, consistent with Oneglia, as to whether probable
cause existed to open the judgment prior to ruling on
the plaintiff husband’s request for discovery in connec-
tion with his motion to open. Id., 216.

In the present case, the defendant argues that the
court should have relied on Brody, which, he contends,
permitted postjudgment discovery because it ‘‘held that
Oneglia is inapplicable if a motion for contempt has
been filed.’’ He further argues that because the plaintiff
filed motions for contempt, there was an ‘‘active civil
matter pending’’ that gave him the authority to issue
subpoenas in connection with his motion to open the
judgment. In support of this argument, he contends
that Brody also held that ‘‘when a party has moved
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for contempt, a civil action is pending, and parties’
attorneys have authority to issue subpoenas.’’ The
defendant notes that, in the present case, the court held
hearings on the motions for contempt and the motion
to open on the same date. He also relies on his represen-
tation to this court that the plaintiff issued a subpoena
to a witness in connection with the motions for con-
tempt, and that the court permitted the witness to pro-
duce documents and testify in accordance with this
subpoena at the November 15, 2017 hearing, even
though it had, on the same date, quashed the subpoenas
issued in connection with the motion to open.5 He states
that ‘‘[i]t cannot be the case that one party has authority
to issue a subpoena for a hearing, while the adverse
party lacks that same authority.’’ We disagree.

‘‘Motions for contempt implicate the court’s inherent
equitable authority to effectuate and vindicate its judg-
ments. . . . Although ordinarily our trial courts lack
jurisdiction to act in a case after the passage of four
months from the date of judgment . . . there are
exceptions. One exception arises when the exercise of
jurisdiction is necessary to effectuate prior judgments
or otherwise enforceable orders.’’ (Citations omitted;
internal quotation marks omitted.) Brody v. Brody,
supra, 153 Conn. App. 635.

In Brody, the trial court rendered judgment dissolving
a marriage and entered various financial orders. Id.,
627. Three years later, the defendant moved to open

5 In connection with the motions for contempt, the plaintiff subpoenaed
the real estate agent who listed the marital home for sale to provide informa-
tion about the listing. In his brief to this court, the defendant represents
that the agent ‘‘appeared, testified and produced the subpoenaed documents’’
at the November 15, 2017 hearing on the motions for contempt. As we
discuss in greater detail in part II of this opinion, the defendant has not
provided this court with any portions of the hearing transcript related to
the motions for contempt. Thus, we do not know if the agent appeared,
testified or produced any documents requested in the subpoena issued by
the plaintiff.
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the judgment and filed a motion for contempt. Id., 627–
28. The plaintiff filed her own motion for contempt
against the husband based on an allegation of fraud.6

Id., 628. While her motion for contempt was pending, the
plaintiff issued a subpoena to the sister of the defendant
requiring her to produce certain documents and to
appear at a deposition. Id. The sister filed a motion to
quash the subpoena and a motion for a protective order,
and, after a hearing, the court denied both motions. Id.,
629. In a writ of error brought to this court, the sister
argued, among other things, that there is no general
right to postjudgment discovery in Connecticut, and
that, ‘‘[b]ecause the court did not conduct a hearing
pursuant to Oneglia prior to denying her motions . . .
the court lacked the authority to allow the plaintiff to
engage in postjudgment discovery.’’ Id., 630.

In dismissing the sister’s writ of error, this court
stated that ‘‘Oneglia concerns the authority of a trial
court to act on a request for postjudgment discovery
pertaining to allegedly fraudulent conduct that tran-
spired prior to the entry of the underlying judgment.’’
(Emphasis in original.) Id., 630–31. Further, this court
explained, ‘‘Oneglia and its progeny do not implicate
the trial court’s continuing jurisdiction to effectuate its
outstanding orders, but rather deal with allegations that
an underlying judgment has been procured by fraud.
For that reason, this court has held that a party may
only engage in what we termed ‘postjudgment discov-
ery’ after the party first moves to open the judgment
and establishes the allegations of fraud beyond mere
suspicion. . . .

‘‘By contrast, [Brody] plainly involves the court’s con-
tinuing jurisdiction to effectuate and vindicate out-
standing orders. The plaintiff’s allegations of fraud arise

6 Specifically, the plaintiff alleged that the defendant had failed to make
payments in accordance with certain financial orders, and that he had
received other monetary distributions that he did not disclose to her in
violation of the order. Brody v. Brody, supra, 153 Conn. App. 628.
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from conduct subsequent to the entry of judgment and
involve the defendant’s allegedly wilful noncompliance
with the court’s outstanding orders. For that reason,
no motion to open was needed to confer authority on
the trial court to allow discovery, as the court’s continu-
ing jurisdiction over the matter necessarily conveyed
upon it the authority to do so.’’ (Citations omitted;
emphasis in original.) Id., 635–36.

The defendant’s reliance on Brody is misplaced.
Although Brody and the present case both involve alle-
gations of fraud, the fraud alleged in Brody took place
after the judgment of dissolution was rendered and the
plaintiff in Brody sought to vindicate her rights under
the dissolution judgment by filing a motion for con-
tempt. See id., 637 (‘‘[p]ermitting discovery as part of a
postjudgment motion for contempt vindicates a party’s
interest in obtaining competent evidence of contempt,
including contempt accomplished through fraudulent
conduct’’).

Brody is factually distinguishable from the present case.
The fraud allegations in the present case, in contrast to
the allegations in Brody, took place prior to the rendering
of the judgment of dissolution. Thus, unlike in Brody,
the motion to open at issue in the present case did not
implicate the trial court’s continuing jurisdiction over
an outstanding order. When a party alleges fraud that
took place before a judgment is rendered, it is well
settled that a court must first determine whether there
is probable cause to open the judgment for the limited
purpose of proceeding with discovery related to the
fraud claim. See, e.g., Bruno v. Bruno, supra, 146 Conn.
App. 231. As this court observed in Brody, to permit
discovery in such a situation without first finding proba-
ble cause, a court would impermissibly disturb the final-
ity of the underlying judgment. See Brody v. Brody,
supra, 153 Conn. App. 632.
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Additionally, we reject the defendant’s argument that,
because the plaintiff filed motions for contempt, there
was an ‘‘active civil matter pending’’ that gave him the
authority to issue subpoenas in connection with his
unrelated motion to open the judgment. The defendant
again misstates Brody’s holding in support of this argu-
ment, and cites no other authority that supports this
proposition.

A party may file a motion for contempt before or
after judgment is rendered to effectuate prior judgments
or otherwise enforceable orders. In the present case,
the plaintiff first filed a motion for contempt seeking
to effectuate the judgment of dissolution requiring the
defendant to list the marital home for sale and to make
certain payments to protect her interest in the property.
After the court issued an order in connection with this
motion, the plaintiff filed a second motion alleging that
the defendant was not complying with court orders.
The purpose of both motions was to effectuate and to
enforce orders of the court issued after the court had
rendered its judgment of dissolution. Thus, the plaintiff
did not take issue with the underlying judgment, but
rather the defendant’s failure to comply with it. Our
review of the record reflects that when the court permit-
ted the plaintiff’s subpoenaed witness to testify in the
present case, it did so for the limited purpose of permit-
ting the plaintiff to present information about the defen-
dant’s compliance, or lack thereof, with orders pre-
viously entered related to the marital home and aris-
ing from the final judgment. Because the underlying
civil action resulting in that final judgment had been
resolved, there was no active civil matter pending that
would have permitted the defendant to subpoena wit-
nesses in connection with his motion to open the judg-
ment. Thus, we conclude that the court properly inter-
preted the applicable legal principle, as set forth in
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Oneglia, and that it correctly applied the law in quash-
ing the subpoenas at issue in this claim and, thus, the
defendant is unable to demonstrate that its ruling
reflected an abuse of discretion.

II

The defendant next claims that the court erred in
finding that he failed to establish probable cause that
the dissolution judgment was procured through fraud
or mutual mistake.7 We conclude that the defendant
has not provided this court with an adequate record to
review this claim.

As the defendant correctly acknowledges in his brief,
this court’s review of the trial court’s judgment with
respect to the issue of probable cause is dependent
upon the particular facts before the court at the time
of its ruling. ‘‘We do not undertake a plenary review of
the merits of a decision of the trial court to grant or to
deny a motion to open a judgment. . . . In an appeal
from a denial of a motion to open a judgment, our
review is limited to the issue of whether the trial court
has acted unreasonably and in clear abuse of its discre-
tion. . . . In determining whether the trial court
abused its discretion, this court must make every rea-
sonable presumption in favor of its action. . . . The
manner in which [this] discretion is exercised will not
be disturbed so long as the court could reasonably
conclude as it did.’’ (Citations omitted; internal quota-
tion marks omitted.) Pospisil v. Pospisil, 59 Conn. App.
446, 449, 757 A.2d 655, cert. denied, 254 Conn. 940, 761
A.2d 762 (2000).

7 In his brief to this court, the defendant states that, ‘‘on the date judgment
entered, October 29, 2013, the parties’ financial affidavits were inaccurate,
either through fraud, intentional misrepresentation or mutual mistake
. . . .’’ (Emphasis added.) He makes no reference to mutual mistake else-
where in his brief. We do not consider this aspect of his argument, as it is
inadequately briefed.
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In the present case, the court held an evidentiary
hearing on November 15, 2017, to address the subpoe-
naed parties’ motions to quash, the defendant’s motion
to open the judgment, and the plaintiff’s motions for
contempt. The defendant has only provided this court
with a nine page excerpt from a transcript of the Novem-
ber 15, 2017 hearing. This excerpt relates solely to the
portion of the hearing in which the court addressed
the motions to quash. The defendant did not, however,
provide us with additional portions of the transcript
relating to the motion to open the judgment. The plain-
tiff aptly argues that it is not possible for this court to
‘‘make any determination regarding what the evidence
presented at the November 15 hearing demonstrated
[about the issue of probable cause] when none of that
evidence is before [it].’’ In his reply brief, the defendant
argues that the remaining portion of the transcript is
‘‘irrelevant’’ because much of it ‘‘is almost entirely
related to the [plaintiff’s] motions for contempt, which
are not on appeal.’’ We agree with the plaintiff.

It is the responsibility of the defendant, as the appel-
lant, to provide this court with an adequate record for
review. Practice Book § 61-10; see also Practice Book
§ 60-5. ‘‘[I]t is incumbent upon the [defendant] to take
the necessary steps to sustain [his] burden of providing
an adequate record for appellate review. . . . [A]n
appellate tribunal cannot render a decision without first
fully understanding the disposition being appealed.
. . . Our role is not to guess at possibilities, but to
review claims based on a complete factual record devel-
oped by a trial court.’’ (Internal quotation marks omit-
ted.) Stutz v. Shepard, 279 Conn. 115, 125–26, 901 A.2d
33 (2006). If a claim requires appellate review of the
evidence, and the evidence before the trial court con-
sisted in whole or in part of testimony, the failure to
provide the reviewing court with transcripts deprives
this court of the ability to review the evidence. See,
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e.g., Desrosiers v. Henne, 283 Conn. 361, 366–67, 926
A.2d 1024 (2007); O’Halpin v. O’Halpin, 144 Conn. App.
671, 675–76, 74 A.3d 465, cert. denied, 310 Conn. 952,
81 A.3d 1180 (2013).

We cannot evaluate the court’s decision with regard
to the issue of probable cause without the portions of
the hearing transcript that are related to this issue. On
the basis of the court’s memorandum of decision, we
can glean that the plaintiff testified about the alleged
stock transfer and that stock certificates, which indi-
cate that the plaintiff and the defendant jointly owned
1835 shares of Village Mortgage stock until September,
2014, were admitted into evidence. We do not know,
however, the specific testimony that the court heard
about the stock transfer. Most importantly, although the
regulatory filing serves as the basis for the defendant’s
fraud claim, without the ability to review testimony
concerning the regulatory filing, we are deprived of the
ability to review testimony concerning this document.
The defendant’s representations about what transpired
at the hearing are an inadequate substitute for our thor-
ough and necessary examination of all of the evidence
that was before the court at the time of its ruling.
Accordingly, we conclude that the record is inadequate
for this court to review this claim.

The judgment is affirmed.

In this opinion the other judges concurred.

MARIE FAIN v. BETHANY BENAK ET AL.
(AC 43898)

Alvord, Cradle and Eveleigh, Js.

Syllabus

The plaintiff sought to recover damages for personal injuries that she sus-
tained when her vehicle was struck by a vehicle driven by the defendant
B, an employee of the defendant Department of Administrative Services.
The plaintiff alleged that her injuries were the result of B’s negligence.
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Following a trial to the court, the court rendered judgment in favor of
the plaintiff and awarded damages. The plaintiff filed a motion for
reconsideration as to her claimed future medical expenses, and attached
to that motion a letter from her treating physician, G, which had been
admitted as a full exhibit at trial. The letter stated that it was more
probable than not that the plaintiff would require future medical treat-
ment. The court granted the plaintiff’s motion, awarded additional dam-
ages, and the defendant Department of Administrative Services appealed
to this court. Held:

1. The defendant Department of Administrative Services could not prevail
on its claim that the trial court erred in declining to apply the unavoidable
accident doctrine, which was based on its claim that B was not negligent
because she experienced a sudden emergency caused by the blowout
of her left front tire: because the court found that B was negligent and
caused the collision with the plaintiff’s vehicle, the accident could not
be considered unavoidable as a matter of law; the court determined
that B was negligent in the way in which she operated the vehicle and
that her actions were the proximate cause of the plaintiff’s injuries, and,
because these findings were inapposite to a determination that the
record could support a finding that the negligence of neither party was
involved, the court correctly determined that its finding of negligence
necessarily precluded a finding that the accident was unavoidable.

2. The trial court did not abuse its discretion in granting the plaintiff’s motion
for reconsideration after it determined that she had presented sufficient
evidence to support an award of damages for future medical expenses:
G’s letter and certain additional evidence presented at trial supported
a conclusion that the plaintiff would incur future medical expenses and
also provided evidence as to the specific costs of those expenses; this
evidence took the plaintiff’s claimed future medical expenses out of the
realm of speculation, provided a degree of medical certainty that she
would need future care, and presented sufficient evidence from which
the court could approximate the costs of future medical treatment.

Argued March 10—officially released July 13, 2021

Procedural History

Action to recover damages for personal injuries the
plaintiff sustained as a result of the named defendant’s
alleged negligence, brought to the Superior Court in
the judicial district of New London, where the action
was withdrawn as to the named defendant; thereafter,
the case was tried to the court, Knox, J.; judgment for
the plaintiff, from which the defendant Department of
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Administrative Services appealed to this court; sub-
sequently, the court, Knox, J., granted the plaintiff’s
motion for reconsideration and awarded the plaintiff
additional damages, and the defendant Department of
Administrative Services amended its appeal; thereafter,
the court, Knox, J., denied the motion for reconsidera-
tion and to set aside the judgment filed by the defendant
Department of Administrative Services, and the defen-
dant Department of Administrative Services amended
its appeal. Affirmed.

James E. Coyne, for the appellant (defendant Depart-
ment of Administrative Services).

Charles K. Norris, with whom, on the brief, was
Anthony D. Sutton, for the appellee (plaintiff).

Opinion

ALVORD, J. The defendant Department of Adminis-
trative Services1 appeals from the judgment of the trial
court rendered in favor of the plaintiff, Marie Fain, in
this negligence action following a trial to the court. On
appeal, the defendant claims that the court erred in (1)
declining to apply the ‘‘unavoidable accident doctrine’’
to the facts of the case and (2) granting the plaintiff’s
motion for reconsideration after it determined that she
presented sufficient evidence to support an award of
damages for future medical expenses. We affirm the
judgment of the trial court.

The following facts, as found by the court in its memo-
randum of decision, and procedural history are relevant
to our discussion of the claims on appeal. On the morn-
ing of June 5, 2017, the plaintiff was driving south on
Flanders Road in East Lyme. The plaintiff was traveling

1 Although the plaintiff’s complaint originally also named Bethany Benak
as a defendant, the plaintiff subsequently withdrew her complaint against
Benak, and Benak is not a party to this appeal. We refer in this opinion to
the Department of Administrative Services as the defendant.



Page 71ACONNECTICUT LAW JOURNALJuly 13, 2021

205 Conn. App. 734 JULY, 2021 737

Fain v. Benak

at the posted speed limit of thirty-five miles per hour.
The plaintiff drove this route daily during her commute
to her job as a school teacher. That morning, a vehicle
operated by the defendant’s employee, Bethany Benak,
struck the plaintiff’s vehicle.2 The collision happened
suddenly and without warning; the two vehicles were
heading in opposite directions and were in their respec-
tive lanes when Benak’s vehicle crossed into the plain-
tiff’s lane, the southbound lane, and struck the plaintiff’s
vehicle. On impact, the plaintiff’s vehicle spun and
entered the northbound lane, where it collided with
another vehicle. Finally, the plaintiff’s vehicle came to
a stop at a stone wall. On the basis of the plaintiff’s tes-
timony, which the court found was credible, the court
determined that during the course of the accident, Benak’s
vehicle crossed the center line and did not slow down.

Just prior to the accident, Benak heard a popping
sound, and the vehicle she was operating pulled to the
left,3 toward the southbound lane of traffic. At trial, the
police officer who responded to the scene testified that
Benak’s front left tire appeared to have blown out, and
the court found that there was a tear in the tire. At the
time the tire burst, Benak did not know the speed at
which she was traveling, whether she had applied her
vehicle’s brakes, or how far she was from the plaintiff’s
vehicle.

After the accident, an ambulance transported the
plaintiff to the emergency department of a hospital. The

2 The defendant admits that Benak ‘‘was operating a vehicle owned and
insured by the defendant . . . and with its full permission and consent,’’
and that her operation of the vehicle was in the course of her employment
when the accident occurred.

3 In its memorandum of decision, the court stated that Benak testified
that ‘‘prior to the impact, she heard a pop-like sound and experienced the
car pull to the right,’’ but, as noted by the defendant in its principal appellate
brief, Benak’s testimony indicates that the vehicle pulled to the left and into
the other lane of traffic.
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plaintiff sustained a fractured hip, a bruised kidney,
and a fractured arm as a result of the accident. Due to
the nature of the fracture, her arm required surgery to
attach a plate and screws to the broken bone. The plain-
tiff remained hospitalized for four days before being
discharged to a rehabilitative center for two weeks.
Because of the fracture in her hip, the plaintiff was
‘‘non-weight bearing’’ for approximately two months
and, as a result, spent much of her time in a bed or a
wheelchair. In addition to these physical ailments, the
plaintiff was unable to take part in her normal summer-
time activities and was unable to properly care for her-
self or her family. Furthermore, the plaintiff was unable
to return to work as an elementary school teacher until
December, 2017, six months after the accident. At the
time of trial, two and one-half years after the accident,
the plaintiff continued to experience pain as a result
of her injuries.

On August 15, 2018, the plaintiff commenced the pres-
ent action. In the plaintiff’s operative complaint, filed
on December 2, 2019, she alleged that Benak was negli-
gent and claimed that the defendant was liable for the
plaintiff’s damages pursuant to General Statutes § 52-
556.4 The case was tried to the court, Knox, J., on
December 12 and 13, 2019. Both parties submitted post-
trial briefs. On January 15, 2020, the court issued its
memorandum of decision, in which it found that Benak
had negligently operated her vehicle and had caused the
collision with the plaintiff’s vehicle. The court rendered
judgment in favor of the plaintiff and awarded damages
in the amount of $344,867.33. This award included com-
pensation for economic damages in the amount of

4 General Statutes § 52-556 provides: ‘‘Any person injured in person or
property through the negligence of any state official or employee when
operating a motor vehicle owned and insured by the state against personal
injuries or property damage shall have a right of action against the state to
recover damages for such injury.’’
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$84,867.335 and noneconomic damages in the amount
of $260,000.

In its memorandum of decision, the court found that it
was reasonably probable that the plaintiff would require
future surgery and physical therapy; however, the court
also found that there was ‘‘insufficient evidence upon
which to determine future medical expenses.’’ On Janu-
ary 23, 2020, the plaintiff filed a motion for reconsidera-
tion as to her claimed future medical expenses and
attached a letter from her treating physician, Daniel
Gaccione, which was admitted into evidence as a full
exhibit during trial. The defendant objected to the plain-
tiff’s motion for reconsideration. While the motion was
pending, the defendant filed this appeal. On February
11, 2020, the trial court granted the plaintiff’s motion for
reconsideration and awarded the plaintiff an additional
$14,250 in damages for future medical expenses.6

On February 3, 2020, while the plaintiff’s motion for
reconsideration remained pending, the defendant filed
a motion for reconsideration, reargument and to set
aside the judgment in favor of the plaintiff. On February
17, 2020, the court denied the defendant’s motion. The
defendant thereafter amended its appeal. Additional
facts will be set forth as necessary.

I

The defendant first claims that the trial court erred
in refusing to apply the ‘‘unavoidable accident doctrine’’
to the facts of the case. In particular, the defendant argues

5 The award of economic damages included compensation for medical
bills ($59,699.05), lost wages ($23,289), and expenses incurred to modify
the plaintiff’s home to accommodate her wheelchair ($1909.28).

6 The defendant filed a motion for articulation and rectification as to the
court’s award of damages for future medical expenses. The court denied
the motion. The defendant did not seek review of the court’s ruling denying
its motion for articulation.
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that the court should have applied the ‘‘unavoidable
accident doctrine’’ because ‘‘the blowout of the tire
was not foreseeable and amount[ed] to an unavoidable
accident.’’ We disagree.

Before we address the substance of the defendant’s
first claim, we set forth the appropriate standard of
review. The defendant maintains that whether a court
should apply the ‘‘unavoidable accident doctrine’’ is a
question of law subject to plenary review. The plaintiff,
on the other hand, maintains that our review is guided
by the abuse of discretion standard.

‘‘The scope of our appellate review depends upon
the proper characterization of the rulings made by the
trial court. To the extent that the trial court has made
findings of fact, our review is limited to deciding whether
such findings were clearly erroneous. When, however,
the trial court draws conclusions of law, our review is
plenary and we must decide whether its conclusions
are legally and logically correct and find support in the
facts as they appear in the record.’’ (Internal quotation
marks omitted.) DeLeo v. Equale & Cirone, LLP, 202
Conn. App. 650, 659, 246 A.3d 988, cert. denied, 336 Conn.
927, 247 A.3d 577 (2021).

In its memorandum of decision, the court set forth
its determination with respect to the applicability of the
‘‘unavoidable accident doctrine’’ as follows: ‘‘In Shea v.
Tousignant, [172 Conn. 54, 372 A.2d 151] (1976), the
court held that liability cannot be imposed on the opera-
tor of a vehicle who has a sudden medical emergency
resulting in the loss of control of the vehicle. See also
Smith v. Czescel, [12 Conn. App. 558, 533 A.2d 223, cert.
denied, 206 Conn. 803, 535 A.2d 1316] (1987). The court
rejects the application of the ‘unavoidable accident’
doctrine for the following reasons. First, there is no
claim that Benak experienced a sudden medical emer-
gency which prevented her . . . [from] maintain[ing]
control of the vehicle. This court will not by analogy
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extend the doctrine to a mechanical issue with the
vehicle. Second, and more significantly, the court finds
that the plaintiff has sustained her burden of proof that
the driver of the state vehicle negligently operated her
vehicle and caused the collision with the plaintiff’s vehi-
cle in one or more of the ways set forth in the operative
complaint.’’

The defendant does not argue clear error with respect
to the court’s factual finding that there was no claim
that Benak experienced a sudden medical emergency
that prevented her from controlling her vehicle or its
factual finding that Benak negligently operated her vehi-
cle. Rather, the defendant claims only that the court
erred in declining to apply the concept of unavoidable
accident to these facts. Our resolution of this issue
depends on whether the court properly declined to
apply the ‘‘unavoidable accident doctrine’’ to the facts of
this case.7 Therefore, our standard of review is plenary.

Having established the standard of review, we turn
to the defendant’s claim that the court erred in refusing
to apply the ‘‘unavoidable accident doctrine.’’ The plain-
tiff responds that the ‘‘court’s decision to not apply the
unavoidable accident doctrine to the evidence adduced
at trial was correct, as the trial court clearly and
unequivocally found that the defendant’s operator was
negligent as alleged by the plaintiff in the operative
complaint.’’ We agree with the plaintiff.

The following additional facts are relevant to our
resolution of this claim. In the trial court’s memoran-
dum of decision, the court expressly credited the plain-
tiff’s testimony that ‘‘the state vehicle when it was

7 We note that a trial court’s denial of a request to charge the jury on
unavoidable accident is subject to abuse of discretion review. See Tomczuk
v. Alvarez, 184 Conn. 182, 190–91, 439 A.2d 935 (1981); see also Barrese v.
DeFillippo, 45 Conn. App. 102, 108–109, 694 A.2d 797 (1997). In the present
case, however, plenary review is appropriate to address the applicability of
the unavoidable accident concept in light of the court’s unchallenged findings
of negligence.
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approaching the plaintiff’s vehicle crossed the center
line and failed to slow down.’’ The court found that
‘‘the plaintiff [had] sustained her burden of proof that
the driver of the state vehicle negligently operated her
vehicle and caused the collision with the plaintiff’s vehi-
cle in one or more of the ways set forth in the operative
complaint.’’ Further, the court determined that Benak’s
negligence was the proximate cause of the plaintiff’s
damages.

In her operative complaint, the plaintiff alleged that
Benak was negligent in a number of ways. The allega-
tions relate to Benak’s actions after her tire blew out,
with the exception of the allegation that she failed to
adhere to the speed limit in the time leading up to the
accident. 8 Failing to remain in her lane, failing to brake,

8 The plaintiff’s allegations in her operative complaint are as follows:
Benak (1) ‘‘[f]ailed to grant one half of the highway to the plaintiff’s vehicle
in violation of’’ General Statutes § 14-231; (2) ‘‘[f]ailed to pass to the right
of the plaintiff’s vehicle in violation of’’ § 14-231; (3) ‘‘[f]ailed to grant the
right of way to the plaintiff’s motor vehicle’’; (4) ‘‘[f]ailed to grant one half
of the highway to the plaintiff’s motor vehicle’’; (5) ‘‘[f]ailed to operate her
motor vehicle upon the right in violation of’’ General Statutes § 14-230; (6)
‘‘[f]ailed to keep a proper and reasonable lookout for other motor vehicles
on the highway’’; (7) ‘‘[f]ailed to apply her brakes in time to avoid a collision
although by a proper and reasonable exercise . . . of her faculties, she
could and should have done so’’; (8) ‘‘[f]ailed to turn her motor vehicle so
as to avoid a collision with the plaintiff’s motor vehicle’’; (9) ‘‘[f]ailed to
sound her horn or otherwise warn the plaintiff of the impending collision’’;
(10) ‘‘[f]ailed to take reasonable precautions to avoid the collision’’; (11)
‘‘[f]ailed to keep her motor vehicle under proper and reasonable control’’;
(12) ‘‘[w]as inattentive and failed to keep and maintain a reasonable and
proper lookout’’; (13) ‘‘[o]perated her motor vehicle at an excessive rate of
speed in violation of’’ General Statutes §14-219; (14) ‘‘[o]perated her motor
vehicle at a rate of speed greater than was reasonable, having regard to
traffic, highway, weather, and other conditions, in violation of’’ General
Statutes §14-218a; (15) ‘‘[o]perated her motor vehicle at an excessive rate
of speed under the circumstances then and there existing’’; (16) ‘‘[o]perated
her motor vehicle on the left side of the highway in violation of’’ General
Statutes §§ 14-235 and 14-234; (17) ‘‘[d]rove her motor vehicle on the left
side of the highway into the path of the plaintiff’s vehicle; and (18) ‘‘[f]ailed
to operate her motor vehicle within her single lane of traffic in violation
of’’ General Statutes § 14-236.
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and general inattentiveness while driving are among
the allegations.9

On the basis of these theories of liability and the
evidence presented at trial, the court determined that
the plaintiff proved that Benak ‘‘negligently operated
her vehicle and caused the collision with the plaintiff’s
vehicle . . . .’’ On the basis of the court’s conclusion
that the plaintiff proved that Benak negligently operated
her vehicle, the court ‘‘[rejected] the application of the
‘unavoidable accident’ doctrine’’ to the facts of the case.
The court elucidated that there was ‘‘no claim that
Benak experienced a sudden medical emergency which
prevented her [from] maintain[ing] control of the vehi-
cle,’’ and it declined to extend ‘‘by analogy . . . the
doctrine to a mechanical issue with the vehicle.’’

On appeal, the defendant argues that, because Benak
‘‘experienced a sudden, unexpected emergency, caused
by the blowout of her left front tire causing her to cross
over the centerline of the highway and go partially into
the lane in which the plaintiff was operating her vehi-
cle,’’ she was not negligent. It is the defendant’s position
that, ‘‘in order for the plaintiff to prevail the plaintiff
would have had to have produced evidence that . . .
Benak had some ‘premonition, warning, or advanced
notice’ that the tire on the subject vehicle was about
to blow out.’’ This argument is premised on the defen-
dant’s claim that the ‘‘unavoidable accident doctrine’’
precludes liability. However, this argument is not
responsive to the plaintiff’s allegations or to the court’s
findings.

The defendant does not challenge on appeal the trial
court’s findings aside from its claim that the ‘‘unavoid-
able accident doctrine’’ precludes a finding of negli-
gence and its related claim that, in order to prevail at

9 At no point does the plaintiff claim that Benak negligently caused the
blowout or that she had notice of the impending mechanical problem.
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trial, the plaintiff needed to prove that Benak knew of
the impending blowout or negligently caused it to occur.10

Ultimately, because the court found that Benak was neg-
ligent, the accident cannot be considered unavoidable
or inevitable as a matter of law.

In support of its claim, the defendant relies on Profes-
sors Prosser and Keeton’s definition of ‘‘unavoidable
accident,’’ which provides that ‘‘[a]n unavoidable acci-
dent is an occurrence which is not intended and which,
under all the circumstances, could not have been fore-
seen or prevented by the exercise of reasonable precau-
tions. That is, an accident is considered unavoidable or
inevitable at law if it was not proximately caused by
the negligence of any party to the action, or to the
accident. . . . [T]he driver of an automobile who sud-
denly loses control of the car because the driver is
seized with a heart attack, a stroke, a fainting spell, or
an epileptic fit is not liable, unless the driver knew that
he might become ill, in which case he may have been
negligent in driving the car at all.’’ (Footnotes omitted.)
W. Keeton et al., Prosser and Keeton on the Law of Torts
(5th Ed. 1984) § 29, p. 162.

In Connecticut, this concept has been incorporated
into a model jury instruction, which provides: ‘‘The
defendant claims that any injury suffered by the plaintiff
was the result of an unusual or unexpected event and
was not the result of either party’s negligence. If you
find that the alleged injuries and/or losses in question
did not result from either the defendant’s or the plain-
tiff’s negligence but were caused solely by some other
happening, then the defendant is not liable to the plain-
tiff.’’ Connecticut Civil Jury Instructions 3.6-16, avail-
able at https://www.jud.ct.gov/JI/Civil/Civil.pdf (last vis-
ited July 7, 2021). Our Supreme Court has condoned

10 The defendant asserts that this issue is based on a question of law,
indicating that it does not dispute the trial court’s factual findings.
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this instruction only in the context of a driver losing
consciousness while operating a motor vehicle. See
Shea v. Tousignant, supra, 172 Conn. 56, 58 (directing
trial court to provide instruction on remand in case
in which defendant passed out or fell asleep without
warning). Additionally, on more than one occasion, the
court has expressed disapproval of the charge. See, e.g.,
Tomczuk v. Alvarez, 184 Conn. 182, 190–91, 439 A.2d
935 (1981); see also W. Keeton et al., supra, § 29, p. 163
(noting that instructions on doctrine have fallen into
disfavor in many states).

The concept of unavoidable accident does not excuse
a defendant from liability. Rather, it contextualizes the
question of whether an actor has been negligent. See
Tomczuk v. Alvarez, supra, 184 Conn. 190–91. Indeed,
our Supreme Court has explained that ‘‘[a]n instruction
on unavoidable accident serves no useful purpose and
functions to confuse and mislead the jury and direct
their attention from the primary issues of negligence,
proximate cause and burden of proof. An additional,
unnecessary instruction on the concept of unavoidable
accident would only complicate the rules concerning
negligence, proximate cause and burden of proof which
must be explained to the jury. Instructions concerning
unavoidable accident usually should be given only when
the record can support a finding that the negligence of
neither party is involved. When a foundation has been
established it still remains within the sound discretion
of the trial judge to determine whether an unavoidable
accident charge is appropriate. Even if we assume an
abuse of discretion, instructions on negligence, proxi-
mate cause and burden of proof could operate as a
sufficient substitute for the unavoidable [accident]
charge so as to preclude us from finding error.’’ Id.; see
also Barrese v. DeFillippo, 45 Conn. App. 102, 108–109,
694 A.2d 797 (1997).
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In the present case, the court, acting as the fact finder,
determined that Benak was negligent in the way in
which she operated her vehicle, noting issues with her
speed and braking, and that her actions were the proxi-
mate cause of the plaintiff’s injuries. Because these
findings are inapposite to a determination that ‘‘the
record can support a finding that the negligence of
neither party is involved’’; (internal quotation marks
omitted) Barrese v. DeFillippo, supra, 45 Conn. App.
108; the court correctly determined that its finding of
negligence necessarily precluded a finding that the acci-
dent was unavoidable.11

II

The defendant’s second claim is that the court erred
in granting the plaintiff’s motion for reconsideration and
in increasing the award of damages to include future
medical expenses. We disagree.

The question of whether to grant a motion for recon-
sideration ‘‘is within the sound discretion of the court.’’
Shore v. Haverson Architecture & Design, P.C., 92
Conn. App. 469, 479, 886 A.2d 837 (2005), cert. denied,
277 Conn. 907, 894 A.2d 988 (2006). ‘‘The standard of
review regarding challenges to a court’s ruling on a
motion for reconsideration is abuse of discretion. As
with any discretionary action of the trial court . . . the
ultimate [question for appellate review] is whether the
trial court could have reasonably concluded as it did.’’
(Internal quotation marks omitted.) Id.

The following additional facts are relevant to our
resolution of this claim. As discussed previously, the
court, in its memorandum of decision, determined that
there was insufficient evidence on which to determine
future medical expenses. In support of her motion for

11 Because the court found that the plaintiff’s injuries were a result of
Benak’s negligence and were not caused by an unavoidable accident, we
need not address whether this concept applies to mechanical issues.
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reconsideration, the plaintiff attached a letter from her
physician, which was admitted as a full exhibit during
the trial. Gaccione stated in his letter: ‘‘With [regard]
to further treatment, there is a better than 50 [percent]
chance that it may be necessary to remove [the plain-
tiff’s] left forearm hardware in the future. In addition,
she may require physical therapy treatment for up to
[ten] visits on an annual basis for the next several years
while she continues to recover from her right hip and
lower back injuries. In other words, it is more probable
than not that she would require this treatment related
to her left ulna and right acetabular fracture/lumbar
sprain in the future.’’ Gaccione went on to state that
future arm surgery would cost between $6000 and $8000
and that physical therapy usually costs between $100
and $150 per visit. At trial, the plaintiff also introduced
a summary of her physical therapy visits showing that
she already had incurred $4987 in physical therapy bills;
this exhibit was entered into evidence in full. Addition-
ally, in its initial memorandum of decision, the court
found that the plaintiff had a life expectancy of thirty-
seven years. Upon review of the plaintiff’s motion and
over the defendant’s objection, the court found ‘‘that
the plaintiff offered sufficient evidence of the reason-
able cost of future medical expenses for the surgical
removal of hardware for the right acetabular fracture
and physical therapy treatments. The court award[ed]
the plaintiff future medical expenses in the sum total
of $14,250.’’

On appeal, the defendant argues that because the letter
from Gaccione ‘‘does not provide the court . . . with
sufficient evidence to make a reasonable estimate of
the cost of such treatment . . . [and] does not provide
the court with sufficient evidence upon which to calcu-
late how much physical therapy is going to be necessary
and for how long . . . the award of . . . future medi-
cal expenses is not supported by the evidence . . . .’’
We disagree.
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‘‘Damages for the future consequences of an injury
can never be forecast with certainty.’’ (Internal quota-
tion marks omitted.) Marchetti v. Ramirez, 240 Conn.
49, 56, 688 A.2d 1325 (1997). Accordingly, an award
of future medical expenses should be ‘‘based upon an
estimate of reasonable probabilities, not possibilities.
. . . The obvious purpose of this requirement is to pre-
vent the [fact finder] from awarding damages for future
medical expenses based merely on speculation or con-
jecture. Because, however, [f]uture medical expenses
do not require the same degree of certainty as past
medical expenses . . . [i]t is not speculation or conjec-
ture to calculate future medical expenses based upon
the history of medical expenses that have accrued as
of the trial date . . . when there is also a degree of
medical certainty that future medical expenses will
be necessary.’’ (Citations omitted; emphasis in original;
internal quotation marks omitted.) Id., 54–55.

In Marchetti, the plaintiff’s treating physician
‘‘expressed the opinion that the plaintiff [would] require
future medical treatment for his injuries.’’ Id., 55.
Although the physician could not estimate the costs of
that future treatment, our Supreme Court determined
that the jury reasonably could have awarded the plain-
tiff damages for future medical expenses because ‘‘the
evidence established that the plaintiff had received
medical treatment for his injuries on a regular basis
since the date of the accident,’’ and because the plaintiff
established life expectancy and total costs of treatment
as of the date of trial. Id., 56.

In the present case, Gaccione’s letter and the addi-
tional evidence presented at trial support a conclusion
that the plaintiff would incur future medical expenses
and also provided evidence as to the costs of her future
medical expenses. Specifically, the plaintiff submitted
evidence of the treatment she likely would need in the
future (follow-up arm surgery and physical therapy),
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the costs of such treatment (between $6000 and $8000
for the arm surgery and between $100 and $150 per
physical therapy appointment), the approximate length
of time she would need physical therapy (several years),
her past medical expenses (including $4987 for physical
therapy), and her life expectancy (thirty-seven years).
This evidence took the plaintiff’s claimed future medical
expenses out of the realm of speculation, provided ‘‘a
degree of medical certainty’’ that she would need future
care, and presented sufficient evidence from which the
court could approximate the costs of future medical
treatment. (Emphasis omitted; internal quotation marks
omitted.) Marchetti v. Ramirez, supra, 240 Conn. 55.
Thus, the trial court did not abuse its discretion in grant-
ing the motion for reconsideration and in determining
that this evidence was sufficient to support the award
of future medical expenses.

The judgment is affirmed.

In this opinion the other judges concurred.

KENNETH A. BLACK v. TOWN OF WEST
HARTFORD ET AL.

(AC 43918)

Cradle, Suarez and Bear, Js.

Syllabus

The plaintiff appealed to the Superior Court from an assessment by the
Board of Assessment Appeals for the defendant town of West Hartford
in connection with certain of the plaintiff’s personal property. In his
appeal, the plaintiff also named as a defendant the state Office of Policy
and Management, claiming that it violated a certain statute (§ 12-71d)
in recommending the schedule of motor vehicle values the town used
to assess his vehicle. The Office of Policy and Management moved to
dismiss the action as against it and the trial court granted the motion
on the ground that the action was barred by the doctrine of sovereign
immunity. Held that the judgment of the trial court was affirmed on the
alternative ground that the plaintiff lacked standing to maintain the
action against the Office of Policy and Management because he was not
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classically aggrieved; the personal and legal interest claimed by the
plaintiff, namely, the way in which vehicles are assessed for tax pur-
poses, is common to all taxpayers, and not specific and personal to
the plaintiff, and apart from the Office of Policy and Management’s
recommendation that municipalities use a certain guide’s schedule to
assess vehicles, the plaintiff did not allege that the Office of Policy and
Management had any involvement in the assessment of the plaintiff’s
vehicle or any other vehicle, the plaintiff recognizing that it was the
responsibility of each municipality to perform that function.

Argued April 19—officially released July 13, 2021

Procedural History

Appeal from the decision of the named defendant’s
Board of Assessment Appeals revising the assessment
of certain of the plaintiff’s personal property, brought
to the Superior Court in the judicial district of Hartford,
where the court, Cobb, J., granted the motion to dismiss
filed by the defendant Office of Policy and Management
and rendered judgment thereon, from which the plain-
tiff appealed to this court. Affirmed.

Kenneth A. Black, self-represented, the appellant
(plaintiff).

Patrick T. Ring, assistant attorney general, with
whom were Joseph J. Chambers, deputy associate
attorney general, and, on the brief, William Tong, attor-
ney general, and Clare E. Kindall, solicitor general, for
the appellee (defendant Office of Policy and Manage-
ment).

Opinion

SUAREZ, J. The self-represented plaintiff, Kenneth
A. Black, appeals from the judgment of the trial court
dismissing his action as against the defendant Office of
Policy and Management for allegedly violating General
Statutes § 12-71d in recommending the schedule of
motor vehicle values that the defendant town of West
Hartford (town) used to assess his vehicle for the 2018
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tax year.1 On appeal, the plaintiff claims that the court
erred in granting the defendant’s motion to dismiss on
the ground that the action was barred by the doctrine
of sovereign immunity. We affirm the judgment of the
court, but on the alternative ground that the plaintiff
lacks standing to maintain the action against the defen-
dant. Because we affirm on this alternative ground, we
do not reach the trial court’s determination that the
action was barred by the defendant’s sovereign immu-
nity.

The following facts, which either are undisputed or are
taken from the underlying complaint and viewed in the
light most favorable to the plaintiff; Godbout v. Atta-
nasio, 199 Conn. App. 88, 90–91, 234 A.3d 1031 (2020);
are relevant to our consideration of the plaintiff’s claim
on appeal. On October 21, 2019, the plaintiff, pursuant
to General Statutes § 12-117a,2 filed a complaint with the
trial court appealing from the motor vehicle assessment
made by the town assessor and the subsequent action
of the town’s Board of Assessment Appeals (board).3

The complaint alleged the following facts. At all relevant
times, the plaintiff was the owner of a 2017 Subaru

1 The plaintiff also brought the action against the town for its role in
assessing his vehicle. As we discuss later in this opinion, the action was
not dismissed as against the town, and, at the time the plaintiff brought the
present appeal, the action was still pending against the town. Because the
litigation between the plaintiff and the town continued after judgment was
rendered in favor of the Office of Policy and Management, the town is
not participating in this appeal. We thus refer to the Office of Policy and
Management as the defendant.

2 General Statutes § 12-117a provides in relevant part: ‘‘Any person . . .
claiming to be aggrieved by the action of . . . the board of assessment
appeals . . . in any town or city may, within two months from the date of
the mailing of notice of such action, make application, in the nature of an
appeal therefrom . . . to the superior court for the judicial district in which
such town or city is situated, which shall be accompanied by a citation to
such town or city to appear before said court.’’

3 We generally will refer only to the portions of the complaint that are
relevant to the defendant, and not to the portions that are relevant to
the town.
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Crosstrek 2.0L Premium Automatic (vehicle) that was
registered in the town. On or about July 1, 2019, the
plaintiff received a property tax bill for the vehicle
covering the period of October 1, 2018 through Septem-
ber 30, 2019, in the amount of $645.39. The town asses-
sor valued the vehicle at $15,440, which, pursuant to
General Statutes § 12-62, was 70 percent of the vehicle’s
‘‘present true and actual value.’’ On September 12, 2019,
the plaintiff appealed to the board ‘‘claiming to be
aggrieved by the original valuation,’’ and the board
reduced the vehicle’s assessed value to $14,770. On
September 16, 2019, the board sent a ‘‘Notice of Change
of Assessment’’ reflecting this reduction to the plaintiff.4

The plaintiff next alleged that the defendant ‘‘is a duly
authorized agency of the State of Connecticut and is
responsible for recommending a schedule of motor
vehicle value which shall be used by the assessors in
each municipality pursuant to . . . [§] 12-71d.’’5 He
then alleged that, ‘‘[u]pon information and belief, the
[defendant] [is] not following . . . [§] 12-71d by basing
the motor vehicle tax on the National Automobile Deal-
ers Association (NADA) ‘clean retail’ value instead of
the plain language of [§] 12-71d which requires motor
vehicle taxes to be based on the average retail price.’’
He further alleged that the ‘‘NADA ‘clean retail’ value
of [the plaintiff’s vehicle] was . . . $22,050. The base
[Manufacturer’s Suggested Retail Price (MSRP)] when

4 The plaintiff alleged that he ‘‘believes the revised assessment in the
Notice of Change of Assessment is due to the vehicle having a mileage of
approximately 46,430 at the time of appeal, a higher value than the October
1, 2018 assessed assumed mileage of 27,500.’’

5 General Statutes § 12-71d provides in relevant part that the secretary of
the defendant ‘‘shall recommend a schedule of motor vehicle values which
shall be used by assessors in each municipality in determining the assessed
value of motor vehicles for purposes of property taxation. . . . The value
for each motor vehicle as listed shall represent one hundred per cent of
the average retail price applicable to such motor vehicle . . . .’’ (Empha-
sis added.)
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the vehicle was purchased in May of 2017 was $22,495.
. . . This means under the valuation scheme, the over
two year old vehicle has lost only $445 in value, or [2]
percent of its MSRP. The ‘clean retail’ value as defined
by the NADA does not state ‘average’ within the text
. . . .’’ To support this assertion, the plaintiff provided
in the complaint an excerpt that was allegedly taken
from the NADA guides’ website, which contained
answers to frequently asked questions about values and
pricing. The excerpt states: ‘‘Clean Retail values reflect
a vehicle in clean condition. This means a vehicle with
no mechanical defects and passes all necessary inspec-
tions with ease. Paint, body and wheels have minor
surface scratching with a high gloss finish and shine.
Interior reflects minimal soiling and wear with all equip-
ment in complete working order. Vehicle has a clean
title history. Because individual vehicle condition varies
greatly, users of NADAguides.com may need to make
independent adjustments for actual vehicle condition.’’

The plaintiff attached four documents to the complaint
and incorporated them by reference in his allegations.6

Among the attachments was a September 28, 2018 mem-
orandum from the defendant to municipal assessors
in which the defendant, in accordance with § 12-71d,
recommended a motor vehicle pricing schedule to be
used for the 2018 Grand List. The memorandum recom-
mended the use of the October, 2018 NADA guides to
value certain types of motor vehicles. The memoran-
dum stated that the schedules in the NADA guides
‘‘reflect the 100 [percent] average retail price/‘[c]lean
[r]etail [v]alue’ of motor vehicles for the current assess-
ment year . . . . The assessment must reflect [70] per-
cent . . . of the recommended values.’’ Another
attachment listed the NADA guides’ used car values for

6 The first attachment is the July 1, 2019 tax bill that the plaintiff received
from the town. The second attachment is the Notice of Change of Assessment
that the plaintiff received from the board.
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the plaintiff’s make and model of vehicle with 27,500
miles, as of October 1, 2018. This document provided,
among other things, multiple categories of base values
for this type of vehicle.7 The clean retail value was the
highest of these base values.

The complaint sought (1) ‘‘declaratory relief that the
assessment should be based on the average retail price
pursuant to . . . [§] 12-71d rather than [the] NADA
‘clean retail’ value,’’ (2) ‘‘[a] [r]efund of the plaintiff’s
overpayment of taxes, an amount less than [$2500],
exclusive of interest and costs,’’ (3) ‘‘[d]eclaratory and
other costs pursuant to [General Statutes §§] 12-117a
and 52-257, including service fees,’’ and (4) ‘‘[s]uch other
relief as injunction and equity appertains.’’

On November 18, 2019, the defendant, pursuant to
Practice Book § 10-30, moved to dismiss the plaintiff’s
claims for lack of subject matter jurisdiction, arguing
that ‘‘sovereign immunity completely bar[red] the plain-
tiff’s action against [it].’’8 The defendant also argued
that ‘‘the plaintiff ha[d] not exhausted his available
administrative remedies,’’ ‘‘the plaintiff lack[ed] stand-
ing to bring his claims against [the defendant] due to
lack of aggrievement,’’ and ‘‘the plaintiff’s claims against
[the defendant] are nonjusticiable because they are
not ripe.’’

On December 2, 2019, the plaintiff filed an objection
to the motion in which he disputed each of the defen-
dant’s arguments. He argued in relevant part that sover-
eign immunity did not apply because the defendant
‘‘acted in excess and contrary to the plain language of
[§ 12-71d] . . . .’’ On the issue of standing, he argued
that he had been ‘‘personally aggrieved by [the] improper

7 The categories are low auction, average auction, high auction, rough
trade-in, average trade-in, clean trade-in, clean loan, and clean retail.

8 The town filed its own motion to dismiss, which is not relevant to
this appeal.
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tax valuation and failure of the [defendant] to follow
[§ 12-71d],’’ and provided a list comparing the NADA
clean retail value of his vehicle to the values of the
same vehicle contained in other guides.9 The plaintiff
attached to his objection a letter that he purportedly
e-mailed to Martin L. Heft, a policy development coordi-
nator in the defendant’s Intergovernmental Policy and
Planning Division, on June 30, 2019, with ‘‘questions
. . . in regard to [the defendant’s] role with [m]otor
[v]ehicle [a]ssessment valuation.’’ The last question in
the letter asked: ‘‘Why is the clean retail value used in
determining the average retail value?’’ He also attached
what he represented to be Heft’s reply, which stated in
relevant part: ‘‘NADA’s Used Car and Older Car Guides
do not list the average retail prices of vehicles. Instead,
they list ‘clean retail value.’ These terms are synony-
mous—NADA’s clean retail value has the same meaning
as the term average retail price or average retail value.’’
On December 10, 2019, the defendant filed a reply to
the plaintiff’s objection.

On January 13, 2020, the court heard oral argument
on the motion to dismiss.10 The defendant began by
arguing that the plaintiff had not exhausted his adminis-
trative remedies before bringing the action, and that
the plaintiff failed to plead an exception to the doctrine
of sovereign immunity.11 The defendant then addressed

9 The plaintiff provided a total of seven values from Consumer Reports,
Kelley Blue Book, and Edmunds. These values were for vehicles with 50,000
miles in either ‘‘good’’ or ‘‘average’’ condition. Each value was less than the
NADA clean retail value.

10 At the hearing, the court also heard argument on the town’s motion to
dismiss. The court spent the majority of the hearing discussing that motion.

11 Although they are not applicable to the present appeal, there are three
exceptions to the sovereign immunity enjoyed by the state: ‘‘(1) [W]hen the
legislature, either expressly or by force of a necessary implication, statutorily
waives the state’s sovereign immunity . . . (2) when an action seeks declar-
atory or injunctive relief on the basis of a substantial claim that the state
or one of its officers has violated the plaintiff’s constitutional rights . . .
and (3) when an action seeks declaratory or injunctive relief on the basis
of a substantial allegation of wrongful conduct to promote an illegal purpose
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its argument that the plaintiff did not have standing.12

Later in the hearing, the plaintiff addressed the defen-
dant’s argument that he failed to exhaust his administra-
tive remedies and that sovereign immunity barred the
action.

On January 31, 2020, the court granted the motion
to dismiss on the ground that the action was barred by
sovereign immunity. In its order granting the motion,
the court stated: ‘‘It is axiomatic that the state as the
sovereign cannot be sued without its consent. Allen v.
Commissioner of Revenue Services, 324 Conn. 292, 298,
[152 A.3d 488] (2016). Sovereign immunity applies to
the state and its agencies and officers. Id. To overcome
sovereign immunity the plaintiff must establish that the
legislature either expressly or by force of necessary
implication waived sovereign immunity or in an action
for declaratory or injunctive relief, the state or its offi-
cers acted in excess of their statutory authority or pur-
suant to an unconstitutional statute. DaimlerChrysler
Corp. v. Law, 284 Conn. 701, 711–12, [937 A.2d 675]
(2007). Here, the plaintiff does not allege that the state
has waived its sovereign immunity, [or refer to] any
statute that constitutes a waiver and has failed to allege
that the state or its officers acted in excess of their
statutory authority or pursuant to an unconstitutional

in excess of the officer’s statutory authority.’’ (Citations omitted; internal
quotation marks omitted.) Columbia Air Services, Inc. v. Dept. of Transpor-
tation, 293 Conn. 342, 349, 977 A.2d 636 (2009).

12 Specifically, the defendant’s attorney argued: ‘‘[A]ggrievement requires
a specific personal legal interest . . . as opposed to the community as a
whole. And [the plaintiff] has to show that [he] has been specially and
injuriously affected by the agency’s action . . . .’’ The court then asked:
‘‘But isn’t [the plaintiff] claiming that? Isn’t this all about his assessment
appeal involving his motor vehicle?’’ The defendant’s attorney replied: ‘‘It
is, but that appeal is not concluded. I mean, I don’t actually know what he’s
claiming his damage is in this case.’’ The defendant’s attorney went on to
argue that the defendant ‘‘ha[d] been kind of bootstrapped along into the
matter’’ as ‘‘part of the process of [the plaintiff] challenging the [board’s]
valuation [of his vehicle] . . . .’’
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statute. See Carter v. Watson, 181 Conn. App. 637, 642,
[187 A.3d 478] (2018).’’ The court did not address the
merits of the defendant’s argument that the action
should be dismissed on the ground that the plaintiff
lacked standing. From that judgment, the plaintiff now
appeals. Additional facts and procedural history will be
set forth as necessary.

The plaintiff claims that the court erred in granting
the defendant’s motion to dismiss on the ground that
the action was barred by the doctrine of sovereign
immunity. The defendant argues that the court properly
dismissed the action on the ground of sovereign immu-
nity. In the alternative, the defendant argues, as it did
before the trial court, that the judgment should be
affirmed because the plaintiff cannot establish that he
was aggrieved and, thus, had standing. We deem it
appropriate to uphold the trial court’s dismissal of the
action as to the defendant on the ground that the plain-
tiff lacked standing to bring the action against the defen-
dant.13

‘‘Our Supreme Court has stated that [o]nly in [the]
most exceptional circumstances can and will this court
consider a claim, constitutional or otherwise, that has
not been raised and decided in the trial court. . . .
This rule applies equally to alternat[ive] grounds for
affirmance. . . . One such exceptional circumstance
is a claim that implicates the trial court’s subject matter
jurisdiction, which may be raised at any time and, thus,
is not subject to our rules of preservation.’’ (Citation
omitted; emphasis in original; internal quotation marks
omitted.) Board of Education v. Bridgeport, 191 Conn.
App. 360, 378–79 n.8, 214 A.3d 898 (2019). ‘‘[B]ecause
aggrievement implicates subject matter jurisdiction, [a]

13 This court may uphold a decision on an alternative legal ground. See
Florian v. Lenge, 91 Conn. App. 268, 281, 880 A.2d 985 (2005) (‘‘[i]t is
axiomatic that [w]e may affirm a proper result of the trial court for a different
reason’’ (internal quotation marks omitted)).
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possible absence of subject matter jurisdiction must be
addressed and decided whenever the issue is raised.’’
(Internal quotation marks omitted.) Wucik v. Plan-
ning & Zoning Commission, 113 Conn. App. 502, 506,
967 A.2d 572 (2009).

As we have observed, the defendant raised the issue
of standing before the trial court and the plaintiff had
an opportunity to, and did, address the issue of standing.
Moreover, the defendant raised the issue of standing
in its brief to this court and the plaintiff addressed
the issue in his reply brief.14 Accordingly, the issue of
standing is properly before this court despite the fact
that the trial court did not rely on that ground in dismiss-
ing the action. Our plenary review of the record per-
suades us that the plaintiff lacks standing to maintain
the action and, therefore, we affirm the court’s judg-
ment of dismissal on this ground.

‘‘It is well established that a party must have standing
to assert a claim in order for the court to have subject
matter jurisdiction over the claim. . . . Standing is the
legal right to set judicial machinery in motion. One
cannot rightfully invoke the jurisdiction of the court
unless he has, in an individual or representative capac-
ity, some real interest in the cause of action, or a legal
or equitable right, title or interest in the subject matter
of the controversy. . . . Standing . . . is not a techni-
cal rule intended to keep aggrieved parties out of court;
nor is it a test of substantive rights. Rather it is a practi-
cal concept designed to ensure that courts and parties
are not vexed by suits brought to vindicate nonjusticia-
ble interests and that judicial decisions which may
affect the rights of others are forged in hot controversy,
with each view fairly and vigorously represented. . . .

14 Additionally, this court, during oral argument, asked the plaintiff to
respond to the defendant’s argument that he did not have standing to bring
the action as against the defendant.
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Where a party is found to lack standing, the court is
consequently without subject matter jurisdiction to
determine the cause. . . .

‘‘When standing is put in issue, the question is whether
the person whose standing is challenged is a proper
party to request an adjudication of the issue . . . .
Because standing implicates the court’s subject matter
jurisdiction, the plaintiff . . . bears the burden of
establishing standing. . . . Our review of the question
of the plaintiff’s standing is plenary.’’ (Citations omitted;
internal quotation markets omitted.) State Marshal
Assn. of Connecticut, Inc. v. Johnson, 198 Conn. App.
392, 398–99, 234 A.3d 111 (2020).

The defendant argues that the plaintiff lacks standing
because he has failed to establish classical aggrievement.
Specifically, the defendant argues that the plaintiff can-
not demonstrate that he has a ‘‘specific, personal, and
legally protected interest’’ in the matter, and that, even
if he could, he ‘‘did not allege an actual harm’’ that was
caused by its actions. To support its argument, the
defendant states that the ‘‘schedule is created by [the
defendant] for use in every municipality in this state.
It is not applied solely to the plaintiff’s property, or
exclusively in one municipality. That is, the plaintiff’s
interests with respect to [the defendant’s] recom-
mended schedule are no different from every other
taxpayer in the state. Indeed, the plaintiff’s claims are
similar to general ‘taxpayer standing’ claims, which the
courts have historically and routinely rejected.’’ The
defendant further states that it ‘‘does not administer
the tax at issue,’’ and contends that it has not ‘‘imposed
assessed values that are set in stone and cannot be
altered.’’ It points to the fact that ‘‘the initial determina-
tion of a vehicle’s value still rests with the municipal
assessors,’’ and that these assessments ‘‘are subject to
review by the municipalities’ boards of assessment
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appeals, which can alter the assessed values as neces-
sary.’’ Accordingly, the defendant argues, it ‘‘is not, and
could not be, the cause of any injury here.’’ In his reply
brief to this court, the plaintiff quotes from his objection
to the defendant’s motion to dismiss to reiterate that
he has been aggrieved by the defendant’s ‘‘direct [role]
in administering [the] tax bill . . . .’’ He argues that he
has standing because he has a personal interest in the
property that was taxed and that the burden is solely
on him to ‘‘pay, appeal, and now bring [this matter] to
court.’’ We agree with the defendant.

‘‘It is axiomatic that aggrievement is a basic require-
ment of standing, just as standing is a fundamental
requirement of jurisdiction. . . . There are two general
types of aggrievement, namely, classical and statutory;
either type will establish standing, and each has its own
unique features. . . . Classical aggrievement requires
a two part showing. First, a party must demonstrate a
specific, personal and legal interest in the subject mat-
ter of the [controversy], as opposed to a general interest
that all members of the community share. . . . Second,
the party must also show that the [alleged conduct] has
specially and injuriously affected that specific personal
or legal interest. . . . Statutory aggrievement exists by
legislative fiat, not by judicial analysis of the particular
facts of the case. In other words, in cases of statutory
aggrievement, particular legislation grants standing to
those who claim injury to an interest protected by that
legislation. . . . Aggrievement is established if there is
a possibility, as distinguished from a certainty, that
some legally protected interest . . . has been
adversely affected.’’ (Citations omitted; emphasis in
original; internal quotation marks omitted.) Trikona
Advisers Ltd. v. Haida Investors Ltd., 318 Conn. 476,
485–86, 122 A.3d 242 (2015).

In the present case, the plaintiff did not claim statu-
tory aggrievement as a basis for the trial court’s jurisdic-
tion in the underlying complaint, in his main brief or
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reply brief to this court, or at oral argument before this
court. Rather, his arguments on the issue of standing
focus on classical aggrievement. Therefore, we consider
whether he has been classically aggrieved by the defen-
dant’s recommendation that the municipalities of this
state, including, but not limited to, the town, should
apply the NADA guides’ schedule that includes the
‘‘clean retail values’’ of motor vehicles, as opposed to
their ‘‘average retail prices.’’ In the complaint, the plain-
tiff challenges only the defendant’s act of choosing the
‘‘clean retail value’’ portion of the motor vehicle pricing
schedule, and there is no allegation that the defendant
itself could apply or did apply any terms of that schedule
to determine the value of the plaintiff’s vehicle or any
other vehicle, the plaintiff recognizing that it was the
responsibility of each municipality to perform that func-
tion.15 The NADA guides recommended by the defen-
dant cover numerous makes and models of vehicles16

that are registered in the state.17 Thus, the defendant’s
act of choosing the 2018 NADA guides as its recom-
mended motor vehicle pricing schedule affected every
taxpayer whose vehicle was included in these guides.

15 At the January 13, 2020 hearing on the motion to dismiss, the court
asked the plaintiff: ‘‘So . . . did you bring this [action] because you think
that the value on your car is too high because [the town] used the wrong
standard?’’ The plaintiff replied: ‘‘Correct. I maintain that clean retail, as
specified by the NADA, is higher than average retail value as specified in
the statute.’’ The plaintiff thus alleges that the town, and not the defendant,
applied the relevant portions of the schedule in its determination of the
value of his vehicle.

16 The defendant’s September 28, 2018 memorandum recommending the
use of the NADA guides states that they include ‘‘domestic cars, imported
cars, light and medium duty trucks, 100, 200, and 300 series vans and mini-
vans . . . motorcycles, snowmobiles and all-terrain vehicles . . . motors
homes, travel trailers and camping trailers.’’

17 Some vehicles are not included in the NADA guides. General Statutes
§ 12-71d provides in relevant part: ‘‘For every vehicle not listed in the sched-
ule the determination of the assessed value of any motor vehicle for purposes
of the property tax assessment list in any municipality shall continue to be
the responsibility of the assessor in such municipality . . . .’’
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The plaintiff does not allege that the defendant played
a role in assessing his vehicle beyond merely recom-
mending the use of the ‘‘clean retail value’’ portion of
the NADA guides. In other words, the plaintiff does
not allege any affirmative conduct by the defendant
determining or requiring that his vehicle should be val-
ued in a manner different from any of the other vehicles
registered with the town that are included in the NADA
guides. As previously noted in this opinion, when the
defendant issued its memorandum recommending the
motor vehicle pricing schedule for 2018, it stated that
the NADA guides contain the ‘‘average retail price/
‘[c]lean [r]etail [v]alue’ ’’ of the vehicles included
therein. Furthermore, Heft’s e-mail to the plaintiff states
that the relevant NADA guides ‘‘do not list the average
retail prices of vehicles,’’ and, instead, list ‘‘clean retail
value,’’ which ‘‘has the same meaning as the term aver-
age retail price . . . .’’ On the basis of this information,
we reasonably can infer that, for the 2018 tax year,
municipal assessors used clean retail values to formu-
late assessments for every vehicle included in the NADA
guides. Furthermore, on the basis of the excerpt from
the NADA guides’ website that the plaintiff provided in
the complaint, we reasonably can infer that the clean
retail values of every vehicle are calculated using the
same criteria. Thus, accepting as true the plaintiff’s
allegation that ‘‘clean retail value’’ is different than
‘‘average retail price,’’ he is unable to show how his
injury is different than that of any other taxpayer whose
vehicle is included in the NADA guides. Rather, the
personal and legal interest that the plaintiff claims to
have in the subject matter is one that is common to all
of these taxpayers. Accordingly, we conclude that the
plaintiff lacks standing to maintain the action as against
the defendant because he has failed to establish classi-
cal aggrievement under the first prong of the test.

In light of our conclusion that the plaintiff failed to
establish that he was aggrieved by the defendant’s con-
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duct, we conclude that the trial court lacked jurisdiction
over the action as against the defendant and, thus,
should have dismissed it on that ground.18 See Gershon
v. Back, 201 Conn. App. 225, 244, 242 A.3d 481 (2020)
(‘‘[w]henever a court finds that it has no jurisdiction,
it must dismiss the case’’ (internal quotation marks
omitted)). Accordingly, we affirm the judgment of the
trial court.

The judgment is affirmed.

In this opinion the other judges concurred.

18 ‘‘It is axiomatic that, in resolving the issue of a party’s standing to
maintain a cause of action, we do not consider the merits of that action.’’
State Marshal Assn. of Connecticut, Inc. v. Johnson, supra, 198 Conn. App.
424 n.16 (2020).
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to facts of case; whether trial court erred in granting plaintiff’s motion for
reconsideration and in increasing award of damages to include future medi-
cal expenses.

Fair v. Commissioner of Correction. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 282
Habeas corpus; whether habeas court abused its discretion in denying petition for

certification to appeal; claim that petitioner was denied constitutional right to
effective assistance of counsel; claim that trial counsel failed to produce allegedly
exculpatory expert testimony; claim that trial counsel failed to impeach witness
for alleged motivation to cooperate with police to avoid criminal liability; claim
that trial counsel failed to impeach witness with respect to his inconsistent
statements to police regarding identity of shooter.

Fairfield Shores, LLC v. DeSalvo . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 96
Landlord-tenant; alleged damages to rental property in excess of security deposit;

whether appeal was moot on basis that defendants did not challenge all indepen-
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dent bases for trial court’s judgment; claim that trial court improperly rendered
judgment for plaintiff on basis of statutory (§ 47a-2) exemption for certain
housing arrangements incidental to educational services from application of title
47a of General Statutes to security deposit; whether judgment correctly was
rendered for plaintiff on defendants’ second amended counterclaim when defend-
ants made certain judicial admission in joint stipulation of facts concerning
security deposit.

Fernandez v. Mac Motors, Inc.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 669
Employment discrimination; summary judgment; whether trial court correctly

determined that claim of gender discrimination in violation of Connecticut Fair
Employment Practices Act (§ 46a-51 et seq.) was barred by doctrine of res judi-
cata; whether genuine issue of material fact existed as to whether plaintiff was
jurisdictionally barred from bringing gender discrimination claim in United
States District Court; whether trial court correctly determined that defendant
was entitled to judgment as matter of law on claim of hostile work environment
because plaintiff failed to submit sufficient evidence to raise genuine issue of
material fact as to such claim.

Finley v. Western Express, Inc. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 473
Uninsured motorist benefits; mootness; whether trial court properly rendered sum-

mary judgment for defendants; whether trial court properly determined that there
was no genuine issue of material fact that vehicle operated by plaintiff was
covered by insurance policy that did not contain provision for uninsured motorist
coverage because Tennessee law governed parties’ dispute and Tennessee law did
not require defendants to provide such coverage.

Gonzalez v. Commissioner of Correction. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 511
Habeas corpus; whether trial counsel rendered ineffective assistance; whether peti-

tioner’s right to due process was violated because statutory (§§ 53a-8 and 53a-
55a) scheme underlying conviction of manslaughter in first degree with firearm
as accessory does not require state to prove as essential element of accessorial
liability that petitioner intended principal’s use of firearm; claim that rule peti-
tioner sought to establish applied existing constitutional principles; whether rule
petitioner sought to establish placed category of private conduct beyond power
of state to punish and, thus, satisfied exception in Teague v. Lane (489 U.S. 288)
to prohibition against establishing new constitutional rules of criminal procedure
in collateral proceedings.

Goshen Mortgage, LLC v. Androulidakis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15
Foreclosure; claim that trial court improperly determined that plaintiff had standing

to commence foreclosure action; claim that trial court improperly granted motion
to substitute plaintiff; claim that trial court improperly denied motions to dis-
miss; claim that trial court improperly granted motion for summary judgment
as to liability; claim that trial court improperly rendered judgment of strict
foreclosure; claim that trial court improperly denied motion to open judgment.

Gray v. Commissioner of Correction (Memorandum Decision) . . . . . . . . . . . . . . . . 901
Idlibi v. Ollennu . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 660

Abuse of process; legal malpractice; malicious prosecution; negligent infliction of
emotional distress; intentional infliction of emotional distress; absolute immu-
nity; litigation privilege; motion to dismiss; whether trial court properly deter-
mined that abuse of process claim was barred by doctrine of litigation privilege;
whether trial court properly determined that legal malpractice claim was barred
by plaintiff’s lack of attorney-client relationship with defendant; whether trial
court properly determined that malicious prosecution claim was barred by doc-
trine of litigation privilege; whether trial court properly determined that claims
of negligent and intentional infliction of emotional distress were properly barred
by doctrine of litigation privilege.

In re Sequoia G. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 222
Termination of parental rights; claim that trial court improperly found that it was

in best interests of minor children to terminate respondent mother’s parental
rights; whether trial court’s findings, made pursuant to statute (§ 17a-112 (k)),
as to children’s best interests were factually supported and legally sound; whether
it was inappropriate for trial court to have considered, as to emotional ties factor
in § 17a-112 (k) (4), bond between children and foster parents; whether trial
court’s factual findings supported its conclusion under § 17a-112 (k) (3) that
mother had not complied with court orders; whether trial court had obligation,
sua sponte, to consider less onerous means of achieving permanency planning
in absence of motion specifically seeking alternative permanency plan.
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Jackson v. Pennymac Loan Services, LLC . . . . . . . . . . . . . . . . . . . . . . . . . . . . 189
Release of mortgage pursuant to statute (§ 49-8); whether trial court improperly

dismissed plaintiffs’ action for lack of subject matter jurisdiction on basis of
plaintiffs’ alleged failure to satisfy requirements of § 49-8 (c) regarding statutory
demand notice for release of mortgage; claim that trial court deprived plaintiffs
of due process by improperly addressing, sua sponte, issue of whether plaintiffs
failed to satisfy statutory demand notice requirements without affording them
notice or opportunity to be heard; claim that judgment of dismissal could be
affirmed on alternative ground that plaintiffs were not aggrieved pursuant to
§ 49-8 because they did not suffer any harm and, therefore, did not have standing.

Kemon v. Boudreau . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 448
Trusts; probate appeal; whether trial court erred in determining that plaintiff had

abandoned various counts at trial on basis of his counsel’s statements at closing
argument; whether trial court erred in rendering judgment for defendant in
probate appeal instead of dismissing appeal for lack of subject matter jurisdiction
because appeal became moot during its pendency.

Kissel v. Center for Women’s Health, P.C. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 394
Medical malpractice; product liability; motion to dismiss; motion for directed ver-

dict; motion to set aside verdict; statute of limitations; whether trial court improp-
erly denied motion to dismiss medical malpractice complaint for failure to attach
written opinion letter as required by statute (§ 52-190a); whether plaintiff was
required to cure defect with medical malpractice complaint within limitation
period; whether trial court improperly denied motions for directed verdict and
to set aside verdict on ground that plaintiff failed to establish causation element
of product liability claim.

Lowthert v. Freedom of Information Commission (Memorandum Decision) . . . . . . . . 904
Marco v. Starr Indemnity & Liability Co. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 111

Breach of contract; duty to defend; law of case doctrine; claim that trial court erred
in ordering court trial on matter of insurer’s duty to defend following denial of
summary judgment on same issue; claim that trial court improperly deprived
plaintiff of right to jury trial on duty to defend issue; claim that trial judge should
have recused himself to avoid appearance of impropriety due to his involvement
in pretrial settlement negotiations.

Mirlis v. Yeshiva of New Haven, Inc. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 206
Foreclosure of judgment lien; whether trial court improperly determined fair market

value of property as compromise figure between conflicting appraisals from
parties.

Moulthrop v. State Board of Education. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 489
Administrative appeal; appeal from decision by defendant revoking plaintiff’s initial

educator and professional educator certificates pursuant to statute (§ 10-145b
(i) (2)); whether there was substantial evidence to support finding that plaintiff
was directly involved in or responsible for schoolwide cheating during adminis-
tration of Connecticut Mastery Test; adoption of trial court’s memorandum of
decision as proper statement of facts and applicable law on issues.

Ortiz v. Torres-Rodriguez . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 129
Termination of employment; recklessness; intentional infliction of emotional dis-

tress; libel; whether trial court properly granted defendant’s motion for summary
judgment; adoption of trial court’s memorandum of decision as proper statement
of relevant facts, issues and applicable law.

Reserve Realty, LLC v. BLT Reserve, LLC (See Reserve Realty, LLC v. Windemere Reserve,
LLC) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 299

Reserve Realty, LLC v. Windemere Reserve, LLC . . . . . . . . . . . . . . . . . . . . . . . . 299
Breach of contract; anticipatory breach; whether listing agreements complied with

provision of commercial real estate statute (§ 20-325a) governing duration of
broker’s authority to act as exclusive listing agent; whether buyer’s agreement
or listing agreements were ambiguous as to duration intended by parties; whether
trial court erred in concluding that it was not inequitable to deny recovery
to plaintiffs.

Schott v. Schott . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 237
Dissolution of marriage; motion to modify alimony; claim that, pursuant to plain

language of separation agreement, trial court was obligated to terminate defend-
ant’s alimony obligation in light of evidence of plaintiff’s cohabitation; whether
trial court’s application of provision of statute (§ 46b-86 (a)) governing substan-
tial change in circumstances, instead of § 46b-86 (b), governing cohabitation,
was error.
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Small v. Commissioner of Correction (Memorandum Decision) . . . . . . . . . . . . . . . 902
Smith v. Commissioner of Correction (Memorandum Decision) . . . . . . . . . . . . . . . 903
State v. Coltherst . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

Motion to correct illegal sentence; whether trial court properly dismissed motion to
correct illegal sentence; whether defendant was entitled to resentencing because
trial court imposed effective life sentence without having first considered defend-
ant’s age and hallmark characteristics of youth; claim that sentencing proceeding
was merely academic exercise that contravened intent of legislature in eliminat-
ing availability of capital felony for juvenile defendants; claim that State v.
Delgado (323 Conn. 801) was inapplicable because it could be presumed that
sentencing court knew defendant previously had been sentenced to life imprison-
ment without possibility of release.

State v. Lanier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 586
Burglary in second degree; whether trial court impermissibly infringed on defend-

ant’s constitutional rights to confrontation and to present defense; whether trial
court abused its discretion in limiting cross-examination of victim; unpreserved
claim that trial court’s jury instruction on burglary in second degree misled jury
because court did not define terms ‘‘physical threat’’ and ‘‘imminent’’ as elements
of underlying crime of threatening in second degree; whether defendant implicitly
waived right to challenge jury instructions under State v. Kitchens (299 Conn.
447); claim that state failed to provide adequate record to show defendant waived
instructional claim; claim that trial court committed plain error in jury charge
relating to threatening in second degree.

State v. Massaro . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 687
Sale of narcotics; whether trial court abused its discretion in determining that

defense counsel violated rule of practice (§ 40-15) and imposing sanction as
result of that violation; whether trial court abused its discretion in permitting
state to go beyond scope of direct examination in cross-examining witness,
converting witness into expert witness; claim that defendant’s due process right
to fair trial was violated as result of prosecutorial impropriety.

State v. Sinchak . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 346
Murder; kidnapping in first degree; motion to correct illegal sentence; claim that

sentence violated defendant’s right to due process guaranteed by fourteenth
amendment to United States constitution; whether sentence gave rise to inference
of vindictiveness that required explicit statement from judge at time of sentencing
that sentence was not being imposed as punishment for defendant’s refusal to
forgo trial and accept plea deal.

Tarasco v. Commissioner of Correction (Memorandum Decision) . . . . . . . . . . . . . . 905
Towing & Recovery Professionals of Connecticut, Inc. v. Dept. of Motor Vehicles . . . . 368

Administrative appeal; petition pursuant to statute (§ 14-66) for revision of rates
for nonconsensual towing and storage services; claim that final decision of Com-
missioner of Motor Vehicles was not supported by substantial evidence in record;
whether commissioner’s balancing of relevant statutory and regulatory factors
was within commissioner’s discretion; whether commissioner’s exercise of that
discretion was unreasonable, arbitrary or illegal.

Turner v. Commissioner of Correction (Memorandum Decision) . . . . . . . . . . . . . . . 902
U.S. Bank National Assn. v. Poole (Memorandum Decision) . . . . . . . . . . . . . . . . . 901
Veneziano v. Veneziano . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 718

Dissolution of marriage; motion to open judgment; claim that trial court abused its
discretion in quashing certain subpoenas; whether active civil matter was pend-
ing that would have permitted defendant to subpoena witnesses in connection
with motion to open; claim that trial court erred in finding that defendant failed
to establish probable cause that dissolution judgment was procured through fraud
or mutual mistake; whether record was adequate to make determination regard-
ing what evidence demonstrated about issue of probable cause.

Vere C. v. Commissioner of Correction (Memorandum Decision) . . . . . . . . . . . . . . 904
Zachs v. Commissioner of Correction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 243

Habeas corpus; whether habeas court correctly denied claim of ineffective assistance
of counsel; whether petitioner established that there was no tactical justification
for counsel’s defense strategy; claim that it was unreasonable for counsel to
present defense that was inconsistent with petitioner’s testimony at trial; whether
habeas court erred in concluding that petitioner procedurally defaulted on and
waived claim that trial counsel had conflict of interest; whether claim that trial
counsel had conflict of interest could not be procedurally defaulted because record
was inadequate to raise it on direct appeal; claim that petitioner’s waiver of
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counsel’s conflict of interest was premised on cross-examination of rebuttal wit-
nesses actually occurring; whether habeas court correctly determined that peti-
tioner procedurally defaulted on conflict of interest claim pursuant to United
States v. Cronic (466 U.S. 648); claim that prejudice against petitioner should
have been presumed under Cronic because of counsel’s conflict of interest; whether
habeas court improperly declined to consider aggregate effect of trial court’s
alleged errors.

Zealand v. Balber . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 376
Partition of real property; whether trial court abused its discretion in determining

parties’ respective interests in real property; whether trial court abused its discre-
tion in precluding evidence plaintiff sought to offer regarding nonmonetary
contributions to defendant and children; claim that trial court exceeded its author-
ity under statute (§ 52-500 (a)) governing partitions of real property by sale;
claim that trial court’s conclusion that sale of real property was necessary under-
mined and was inconsistent with its conclusion that sale would not promote
parties’ interests; whether trial court abused its equitable discretion in awarding
plaintiff $25,000 as just compensation pursuant to § 52-500 (a).
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NOTICE

SUPERIOR COURT

On June 11, 2021, the judges of the Superior Court adopted the

amendments to the Practice Book contained in Part I of this Notice.

Those amendments become effective on January 1, 2022, except that:

the amendments to Section 2-35 (g) become effective on July

13, 2021, upon promulgation, by being published in the Connecti-

cut Law Journal, pursuant to Section 1-9 of the Practice Book; and

the amendments to Sections 3-8 (b) and 35a-21, which were

adopted on an interim basis on June 26, 2020, and made effective

on promulgation on July 14, 2020, and which were the subject of

the public hearing on May 10, 2021, remain in effect, uninter-

rupted.

Also on June 11, 2021, the judges of the Superior Court considered

the amendments to the Practice Book that are contained in Part II of

this Notice and adopted the following recommendations in connection

with those amendments:

the suspension of Section 2-27A, concerning Minimum Continuing

Legal Education (MCLE) requirements for 2020, and the amend-

ments to Sections 23-68 and 44-10A, concerning the use of inter-

active audiovisual devices in civil, family, and criminal matters,

remain in effect, uninterrupted;

Section E3-22 concerning Certified Law School Graduates,

remains in effect until no later than November 15, 2021; and
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the remaining amendments to the Practice Book contained in Part

II of this Notice remain in effect until no later than the expiration

of the public health and civil preparedness emergencies first

declared by the Governor on March 10, 2020, and thereafter

declared anew, and renewed and extended.

At the time of publication of this Notice, the public health and civil

preparedness emergencies declared by the Governor are scheduled

to expire on July 20, 2021. Any amendments to the Practice Book

that expire as a result of the termination of the declared emergencies

will not appear in the 2022 edition of the Practice Book.

Attest:

Joseph J. Del Ciampo
Counsel to the Rules Committee
Director of Legal Services

INTRODUCTION

Contained herein are amendments to the Rules of Professional

Conduct, the Superior Court Rules, and new Forms. These amend-

ments are indicated by brackets for deletions and underlines for added

language. The designation ‘‘NEW’’ is printed with the title of each new

rule and form. This material should be used as a supplement to the

Practice Book until the next edition becomes available.

The Amendment Notes to the Rules of Professional Conduct and

the Commentaries to the Superior Court Rules are for informational

purposes only.

Rules Committee of the
Superior Court
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PART I

CHAPTER AND SECTION HEADING OF THE RULES

RULES OF PROFESSIONAL CONDUCT

Client-Lawyer Relationships
Rule
1.8. Conflict of Interest: Prohibited Transactions

Law Firms and Associations
Rule
5.5. Unauthorized Practice of Law

Maintaining the Integrity of the Profession
Rule
8.4. Misconduct

SUPERIOR COURT—GENERAL PROVISIONS

CHAPTER 2
ATTORNEYS

Sec.
2-8. Qualifications for Admission
2-13A. Military Spouse Temporary Licensing
2-27. Clients’ Funds; [Lawyer] Attorney Registration
2-27A. Minimum Continuing Legal Education
2-27B. (NEW) Enforcement of Attorney Registration and Minimum

Continuing Legal Education; Administrative Suspension
2-35. Action by Statewide Grievance Committee or Reviewing

Committee
2-36. Action by Statewide Grievance Committee on Request for

Review
2-39. Reciprocal Discipline
2-42. Conduct Constituting Threat of Harm to Clients
2-53. Reinstatement after Suspension; Disbarment or Resignation
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2-65. Good Standing of Attorney

CHAPTER 3
APPEARANCES

Sec.
3-1. Appearance for Plaintiff on Writ or Complaint in Civil and

Family Cases
3-3. Form and Signing Appearance
3-6. Appearances for Bail, [or] Detention Hearing, or Alternative

Arraignment Proceedings Only
3-8. Appearance for Represented Party

SUPERIOR COURT—PROCEDURE IN CIVIL MATTERS

CHAPTER 10
PLEADINGS

Sec.
10-44. —Substitute Pleading; Judgment
10-59. Amendments; Amendment as of Right by Plaintiff
10-60. —Amendment by Consent, Order of Judicial Authority, or

Failure To Object

CHAPTER 13
DISCOVERY AND DEPOSITIONS

Sec.
13-6. Interrogatories; In General
13-9. Requests for Production, Inspection and Examination; In

General
13-14. Order for Compliance; Failure To Answer or Comply with

Order

CHAPTER 17
JUDGMENTS

Sec.
17-45. —Proceedings upon Motion for Summary Judgment[;

Request for Extension of Time to Respond]
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SUPERIOR COURT—PROCEDURE IN FAMILY MATTERS

CHAPTER 25
GENERAL PROVISIONS

Sec.
25-6A. (NEW) Appearance by Self-Represented Party in Addition

to Appearance of Attorney
25-60A. Court-Ordered Private Evaluations

SUPERIOR COURT—PROCEDURE IN JUVENILE MATTERS

CHAPTER 26
GENERAL PROVISIONS

Sec.
26-1. Definitions Applicable to Proceedings on Juvenile Matters

CHAPTER 27
RECEPTION AND PROCESSING OF

DELINQUENCY [AND FAMILY WITH SERVICE
NEEDS] COMPLAINTS OR PETITIONS

Sec.
27-9. Family with Service Needs Referrals [Repealed]

CHAPTER 29
RECEPTION AND PROCESSING OF

DELINQUENCY [AND CHILD FROM FAMILY
WITH SERVICE NEEDS] PETITIONS AND

DELINQUENCY INFORMATIONS

Sec.
29-1. Contents of Delinquency [and Family with Service Needs]

Petitions or [Delinquency] Informations
29-1B. Processing of Family with Service Needs Petitions

[Repealed]
29-2. Service of Petitions
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CHAPTER 30
DETENTION

Sec.
30-2A. [Family with Service Needs] Nondelinquent Juvenile Run-

away from Another State and Detention

CHAPTER 30a
DELINQUENCY [AND FAMILY WITH SERVICE

NEEDS] HEARINGS

Sec.
30a-1. Initial Plea Hearing
30a-1A. Family with Service Needs Preadjudication Continuance

[Repealed]
30a-2. Pretrial Conference
30a-3. —Standard[s] of Proof; Burden of Going Forward
30a-5. Dispositional Hearing
30a-9. Appeals in Delinquency [and Family with Service Needs]

Proceedings

CHAPTER 31a
DELINQUENCY [AND FAMILY WITH SERVICE

NEEDS] MOTIONS AND APPLICATIONS

Sec.
31a-13A. Temporary Custody Order—Family with Service Needs Peti-

tion [Repealed]
31a-14. Physical and Mental Examinations
31a-16. Discovery
31a-19A. Motion for Extension or Revocation of Family with Service

Needs Commitment; Motion for Review of Permanency
Plan [Repealed]

31a-20. Petition for Violation of Family with Service Needs Post-
Adjudicatory Orders [Repealed]

31a-21. Petition for Child from a Family with Service Needs at Immi-
nent Risk [Repealed]
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CHAPTER 35a
HEARINGS CONCERNING NEGLECTED,

ABUSED AND UNCARED FOR CHILDREN AND
TERMINATION OF PARENTAL RIGHTS

Sec.
35a-20. Motions for Reinstatement of Parent [or Former Legal

Guardian] as Guardian [or Modification of Guardianship
Post-Disposition]

35a-20A. (NEW) Motions for Reinstatement of Former Legal Guardian
as Guardian or Modification of Guardianship Post-Disposi-
tion

35a-21. Appeals in Child Protection Matters

SUPERIOR COURT—PROCEDURE IN CRIMINAL MATTERS

CHAPTER 37
ARRAIGNMENT

Sec.
37-1. Arraignment; Timing, Alternative Proceedings
37-3. —Advisement of Constitutional Rights
37-6. —Appointment of Public Defender

CHAPTER 39
DISPOSITION WITHOUT TRIAL

Sec.
39-7. —Notice of Plea Agreement
39-17. —Effect of Disposition Conference
39-18. Plea of Guilty or Nolo Contendere; Entering

CHAPTER 40
DISCOVERY AND DEPOSITIONS

Sec.
40-2. —Good Faith Efforts and Subpoenas
40-6. —Discovery Performance
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CHAPTER 43
SENTENCING, JUDGMENT, AND APPEAL

Sec.
43-40. —Excluded Time Periods in Determining Speedy Trial
43-40A. (NEW) —Included Time Period in Determining Speedy Trial;

Failure to Comply with Disclosure by Prosecuting Authority

CHAPTER 44
GENERAL PROVISIONS

Sec.
44-7. Presence of Defendant; Attire of Incarcerated Defendant or

Witness
44-15. —Scheduling at Entry of Plea

APPENDIX OF FORMS

Form
218 (NEW) Defendant’s Interrogatories—Medical Negligence
219 (NEW) Defendant’s Request for Production—Medical Negli-

gence
220 (NEW) Plaintiff’s Interrogatories—Medical Negligence—

Health Care Provider
221 (NEW) Plaintiff’s Interrogatories—Medical Negligence—

Hospital and/or Medical Group
222 (NEW) Plaintiff’s Requests for Production—Medical Negli-

gence—Health Care Provider
223 (NEW) Plaintiff’s Requests for Production—Medical Negli-

gence—Hospital/Medical Group
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AMENDMENTS TO THE RULES OF PROFESSIONAL CONDUCT

Rule 1.8. Conflict of Interest: Prohibited Transactions

(a) A lawyer shall not enter into a business transaction, including

investment services, with a client or former client or knowingly acquire

an ownership, possessory, security or other pecuniary interest adverse

to a client or former client unless:

(1) The transaction and terms on which the lawyer acquires the

interest are fair and reasonable to the client or former client and are

fully disclosed and transmitted in writing to the client or former client

in a manner that can be reasonably understood by the client or for-

mer client;

(2) The client or former client is advised in writing that the client or

former client should consider the desirability of seeking and is given

a reasonable opportunity to seek the advice of independent legal

counsel in the transaction;

(3) The client or former client gives informed consent in writing

signed by the client or former client, to the essential terms of the

transaction and the lawyer’s role in the transaction, including whether

the lawyer is representing the client in the transaction;

(4) With regard to a business transaction, the lawyer advises the

client or former client in writing either (A) that the lawyer will provide

legal services to the client or former client concerning the transaction,

or (B) that the lawyer will not provide legal services to the client or

former client and that the lawyer is involved as a business person

only and not as a lawyer representing the client or former client and
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that the lawyer is not one to whom the client or former client can turn

for legal advice concerning the transaction; and

(5) With regard to the providing of investment services, the lawyer

advises the client or former client in writing (A) whether such services

are covered by legal liability insurance or other insurance, and either

(B) that the lawyer will provide legal services to the client or former

client concerning the transaction, or (C) that the lawyer will not provide

legal services to the client or former client and that the lawyer is

involved as a business person only and not as a lawyer representing

the client or former client and that the lawyer is not one to whom the

client or former client can turn to for legal services concerning the

transaction. Investment services shall only apply where the lawyer

has either a direct or indirect control over the invested funds and a

direct or indirect interest in the underlying investment.

For purposes of subsection (a) (1) through (a) (5), the phrase ‘‘former

client’’ shall mean a client for whom the two-year period starting from

the conclusion of representation has not expired.

(b) A lawyer shall not use information relating to representation of

a client to the disadvantage of the client unless the client gives informed

consent, except as permitted or required by these Rules.

(c) A lawyer shall not solicit any substantial gift from a client, including

a testamentary gift, or prepare on behalf of a client an instrument

giving the lawyer or a person related to the lawyer any substantial

gift, unless the lawyer or other recipient of the gift is related to the

client. For purposes of this paragraph, related persons include a

spouse, child, grandchild, parent, grandparent or other relative or indi-
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vidual with whom the lawyer or the client maintains a close, familial rela-

tionship.

(d) Prior to the conclusion of representation of a client, a lawyer

shall not make or negotiate an agreement giving the lawyer literary

or media rights to a portrayal or account based in substantial part on

information relating to the representation.

(e) A lawyer shall not provide financial assistance to a client in

connection with pending or contemplated litigation, except that:

(1) A lawyer may pay court costs and expenses of litigation on behalf

of a client, the repayment of which may be contingent on the outcome

of the matter;

(2) A lawyer representing an indigent client may pay court costs

and expenses of litigation on behalf of the client[.]; and

(3) A lawyer representing an indigent client pro bono; a lawyer

representing an indigent client pro bono through a nonprofit legal

services or public interest organization, a law school clinical or pro

bono program, or a state or local bar association program; and a

lawyer representing an indigent client through a public defender’s

office may provide modest gifts to the client to pay for food, shelter,

transportation, medicine and other basic living expenses. A lawyer

may not:

(i) promise, assure or imply the availability of such gifts prior to

retention, or as an inducement to continue the client-lawyer relationship

after retention, or as an inducement to take, or forgo taking, any action

in the matter;
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(ii) seek or accept reimbursement from the client, a relative of the

client, or anyone affiliated with the client; or

(iii) publicize or advertise a willingness to provide such gifts to pro-

spective clients.

A lawyer may provide financial assistance permitted by this Rule

even if the representation is eligible for fees under a fee-shifting statute.

(f) A lawyer shall not accept compensation for representing a client

from one other than the client unless:

(1) The client gives informed consent; subject to revocation by the

client, such informed consent shall be implied where the lawyer is

retained to represent a client by a third party obligated under the terms

of a contract to provide the client with a defense;

(2) There is no interference with the lawyer’s independence of pro-

fessional judgment or with the client-lawyer relationship; and

(3) Information relating to representation of a client is protected as

required by Rule 16.

(g) A lawyer who represents two or more clients shall not participate

in making an aggregate settlement of the claims of or against the

clients, or in a criminal case an aggregated agreement as to guilty or

nolo contendere pleas, unless each client gives informed consent, in

a writing signed by the client. The lawyer’s disclosure shall include

the existence and nature of all the claims or pleas involved and of the

participation of each person in the settlement. Subject to revocation

by the client and to the terms of the contract, such informed consent

shall be implied and need not be in writing where the lawyer is retained

to represent a client by a third party obligated under the terms of a
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contract to provide the client with a defense and indemnity for the loss

and the third party elects to settle a matter without contribution by

the client.

(h) A lawyer shall not:

(1) Make an agreement prospectively limiting the lawyer’s liability

to a client for malpractice unless the client is independently represented

in making the agreement; or

(2) Settle a claim or potential claim for such liability with an unrepre-

sented client or former client unless that person is advised in writing

of the desirability of seeking and is given a reasonable opportunity to

seek the advice of independent legal counsel in connection therewith.

(i) A lawyer shall not acquire a proprietary interest in the cause of

action or subject matter of litigation the lawyer is conducting for a

client, except that the lawyer may:

(1) Acquire a lien granted by law to secure the lawyer’s fee or

expenses; and

(2) Contract with a client for a reasonable contingent fee in a civil

case.

(j) A lawyer shall not have sexual relations with a client unless a

consensual sexual relationship existed between them when the client-

lawyer relationship commenced.

(k) While lawyers are associated in a firm, a prohibition in the forego-

ing subsection (a) through (i) that applies to any one of them shall

apply to all of them.

COMMENTARY: Business Transactions between Client and

Lawyer. Subsection (a) expressly applies to former clients as well as
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existing clients. A lawyer’s legal skill and training, together with the

relationship of trust and confidence between lawyer and client, create

the possibility of overreaching when the lawyer participates in a busi-

ness, property or financial transaction with a client, for example, a

loan or sales transaction or a lawyer investment on behalf of a client.

The requirements of subsection (a) must be met even when the trans-

action is not closely related to the subject matter of the representation,

as when a lawyer drafting a will for a client learns that the client needs

money for unrelated expenses and offers to make a loan to the client.

It also applies to lawyers purchasing property from estates they repre-

sent. It does not apply to ordinary fee arrangements between client

and lawyer, which are governed by Rule 1.5, although its requirements

must be met when the lawyer accepts an interest in the client’s busi-

ness or other nonmonetary property as payment of all or part of a fee. In

addition, the Rule does not apply to standard commercial transactions

between the lawyer and the client for products or services that the

client generally markets to others, for example, banking or brokerage

services, products manufactured or distributed by the client, and utilit-

ies’ services. In such transactions, the lawyer has no advantage in

dealing with the client, and the restrictions in subsection (a) are unnec-

essary and impracticable.

Subsection (a) (1) requires that the transaction itself be fair to the

client and that its essential terms be communicated to the client, in

writing, in a manner that can be reasonably understood. Subsection

(a) (2) requires that the client also be advised, in writing, of the desirabil-

ity of seeking the advice of independent legal counsel. It also requires
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that the client be given a reasonable opportunity to obtain such advice.

Subsection (a) (3) requires that the lawyer obtain the client’s informed

consent, in a writing signed by the client, both to the essential terms

of the transaction and to the lawyer’s role. When necessary, the lawyer

should discuss both the material risks of the proposed transaction,

including any risk presented by the lawyer’s involvement, and the

existence of reasonably available alternatives and should explain why

the advice of independent legal counsel is desirable. See Rule 1.0 (f)

(definition of informed consent).

The risk to a client is greatest when the client expects the lawyer

to represent the client in the transaction itself or when the lawyer’s

financial interest otherwise poses a significant risk that the lawyer’s

representation of the client will be materially limited by the lawyer’s

financial interest in the transaction. Here, the lawyer’s role requires

that the lawyer must comply, not only with the requirements of subsec-

tion (a), but also with the requirements of Rule 1.7. Under that Rule,

the lawyer must disclose the risks associated with the lawyer’s dual

role as both legal adviser and participant in the transaction, such as

the risk that the lawyer will structure the transaction or give legal advice

in a way that favors the lawyer’s interests at the expense of the client.

Moreover, the lawyer must obtain the client’s informed consent. In

some cases, the lawyer’s interest may be such that Rule 1.7 will

preclude the lawyer from seeking the client’s consent to the transaction.

If the client is independently represented in the transaction, subsec-

tion (a) (2) of this Rule is inapplicable, and the subsection (a) (1)

requirement for full disclosure is satisfied either by a written disclosure



Page 18PB July 13, 2021CONNECTICUT LAW JOURNAL

by the lawyer involved in the transaction or by the client’s independent

counsel. The fact that the client was independently represented in the

transaction is relevant in determining whether the agreement was fair

and reasonable to the client as subsection (a) (1) further requires.

Use of Information Related to Representation. Use of information

relating to the representation to the disadvantage of the client violates

the lawyer’s duty of loyalty. Subsection (b) applies when the information

is used to benefit either the lawyer or a third person, such as another

client or business associate of the lawyer. For example, if a lawyer

learns that a client intends to purchase and develop several parcels

of land, the lawyer may not use that information to purchase one of

the parcels in competition with the client or to recommend that another

client make such a purchase. The Rule does not prohibit uses that

do not disadvantage the client. For example, a lawyer who learns

a government agency’s interpretation of trade legislation during the

representation of one client may properly use that information to benefit

other clients. Subsection (b) prohibits disadvantageous use of client

information unless the client gives informed consent, except as permit-

ted or required by these Rules. See Rules 1.2 (d), 1.6, 1.9 (c), 3.3,

4.1 (b), 8.1 and 8.3.

Gifts to Lawyers. A lawyer may accept a gift from a client, if the

transaction meets general standards of fairness. For example, a simple

gift such as a present given at a holiday or as a token of appreciation

is permitted. If a client offers the lawyer a more substantial gift, subsec-

tion (c) does not prohibit the lawyer from accepting it, although such a

gift may be voidable by the client under the doctrine of undue influence,
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which treats client gifts as presumptively fraudulent. In any event, due

to concerns about overreaching and imposition on clients, a lawyer

may not suggest that a substantial gift be made to the lawyer or for

the lawyer’s benefit, except where the lawyer is related to the client

as set forth in paragraph (c).

If effectuation of a substantial gift requires preparing a legal instru-

ment such as a will or conveyance, the client should have the detached

advice that another lawyer can provide. The sole exception to this

Rule is where the client is a relative of the donee.

This Rule does not prohibit a lawyer from seeking to have the lawyer

or a partner or associate of the lawyer named as executor of the

client’s estate or to another potentially lucrative fiduciary position.

Nevertheless, such appointments will be subject to the general conflict

of interest provision in Rule 1.7 when there is a significant risk that

the lawyer’s interest in obtaining the appointment will materially limit

the lawyer’s independent professional judgment in advising the client

concerning the choice of an executor or other fiduciary. In obtaining

the client’s informed consent to the conflict, the lawyer should advise

the client concerning the nature and extent of the lawyer’s financial

interest in the appointment, as well as the availability of alternative

candidates for the position.

Literary Rights. An agreement by which a lawyer acquires literary

or media rights concerning the conduct of the representation creates

a conflict between the interests of the client and the personal interests

of the lawyer. Measures suitable in the representation of the client may

detract from the publication value of an account of the representation.
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Subsection (d) does not prohibit a lawyer representing a client in a

transaction concerning literary property from agreeing that the lawyer’s

fee shall consist of a share in ownership in the property, if the arrange-

ment conforms to Rule 1.5 and subsections (a) and (i).

Financial Assistance. Lawyers may not subsidize lawsuits or

administrative proceedings brought on behalf of their clients, including

making or guaranteeing loans to their clients for living expenses,

because to do so would encourage clients to pursue lawsuits that

might not otherwise be brought and because such assistance gives

lawyers too great a financial stake in the litigation. These dangers do

not warrant a prohibition on a lawyer lending a client court costs and

litigation expenses, including the expenses of medical examination

and the costs of obtaining and presenting evidence, because these

advances are virtually indistinguishable from contingent fees and help

ensure access to the courts. Similarly, an exception allowing lawyers

representing indigent clients to pay court costs and litigation expenses

regardless of whether these funds will be repaid is warranted.

Subsection (e) (3) provides another exception. A lawyer representing

an indigent client who does not pay a fee may give the client gifts in

the form of modest contributions toward basic necessities of life such

as food, shelter, transportation, clothing, and medicine. If the gift may

have consequences for the client, including, e.g., for receipt of govern-

ment benefits, social services, or tax liability, the lawyer should consult

with the client about such consequences. See Rule 1.4.



July 13, 2021 Page 21PBCONNECTICUT LAW JOURNAL

The subsection (e) (3) exception is narrow. Modest contributions

towards basic necessities are allowed only in circumstances where it

is unlikely to create conflicts of interest or invite abuse.

Financial assistance, including modest gifts pursuant to subsection

(e) (3), may be provided even if the representation is eligible for fees

under a fee-shifting statute. However, subsection (e) (3) does not

permit lawyers to provide assistance in other contemplated or pending

litigation in which the lawyer may eventually recover a fee, such as

contingent-fee personal injury cases or cases in which fees may be

available under a contractual fee-shifting provision, even if the lawyer

does not eventually receive a fee.

Person Paying for a Lawyer’s Services. Subsection (f) requires

disclosure of the fact that the lawyer’s services are being paid for by

a third party. Such an arrangement must also conform to the require-

ments of Rule 1.6 concerning confidentiality and Rule 1.7 concerning

conflict of interest. Where the client is a class, consent may be obtained

on behalf of the class by court-supervised procedure.

Lawyers are frequently asked to represent a client under circum-

stances in which a third person will compensate the lawyer, in whole

or in part. The third person might be a relative or friend, an indemnitor

(such as a liability insurance company) or a co-client (such as a corpo-

ration sued along with one or more of its employees). Because third-

party payers frequently have interests that differ from those of the

client, including interests in minimizing the amount spent on the repre-

sentation and in learning how the representation is progressing, law-

yers are prohibited from accepting or continuing such representations
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unless the lawyer determines that there will be no interference with

the lawyer’s independent professional judgment and there is informed

consent from the client. See also Rule 5.4 (c) (prohibiting interference

with a lawyer’s professional judgment by one who recommends,

employs or pays the lawyer to render legal services for another).

Sometimes, it will be sufficient for the lawyer to obtain the client’s

informed consent regarding the fact of the payment and the identity

of the third-party payer. If, however, the fee arrangement creates a

conflict of interest for the lawyer, then the lawyer must comply with

Rule 1.7. The lawyer must also conform to the requirements of Rule

1.6 concerning confidentiality. Under Rule 1.7 (a), a conflict of interest

exists if there is significant risk that the lawyer’s representation of the

client will be materially limited by the lawyer’s own interest in the fee

arrangement or by the lawyer’s responsibilities to the third-party payer

(for example, when the third-party payer is a co-client). Under Rule

1.7 (b), the lawyer may accept or continue the representation with

the informed consent of each affected client, unless the conflict is

nonconsentable under that subsection. Under Rule 1.7 (b), the

informed consent must be confirmed in writing.

Aggregate Settlements. Differences in willingness to make or

accept an offer of settlement are among the risks of common represen-

tation of multiple clients by a single lawyer. Under Rule 1.7, this is

one of the risks that should be discussed before undertaking the

representation, as part of the process of obtaining the clients’ informed

consent. In addition, Rule 1.2 (a) protects each client’s right to have

the final say in deciding whether to accept or reject an offer of settle-
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ment and in deciding whether to enter a guilty or nolo contendere plea

in a criminal case. The rule stated in this paragraph is a corollary of

both these Rules and provides that, before any settlement offer or

plea bargain is made or accepted on behalf of multiple clients, the

lawyer must inform each of them about all the material terms of the

settlement, including what the other clients will receive or pay if the

settlement or plea offer is accepted. See also Rule 1.0 (f) (definition

of informed consent). Lawyers representing a class of plaintiffs or

defendants, or those proceeding derivatively, may not have a full client-

lawyer relationship with each member of the class; nevertheless, such

lawyers must comply with applicable rules regulating notification of

class members and other procedural requirements designed to ensure

adequate protection of the entire class.

Limiting Liability and Settling Malpractice Claims. Agreements

prospectively limiting a lawyer’s liability for malpractice are prohibited

unless the client is independently represented in making the

agreement because they are likely to undermine competent and dili-

gent representation. Also, many clients are unable to evaluate the

desirability of making such an agreement before a dispute has arisen,

particularly if they are then represented by the lawyer seeking the

agreement. This subsection does not, however, prohibit a lawyer from

entering into an agreement with the client to arbitrate legal malpractice

claims, provided such agreements are enforceable and the client is

fully informed of the scope and effect of the agreement. Nor does this

subsection limit the ability of lawyers to practice in the form of a limited-

liability entity, where permitted by law, provided that each lawyer



Page 24PB July 13, 2021CONNECTICUT LAW JOURNAL

remains personally liable to the client for his or her own conduct

and the firm complies with any conditions required by law, such as

provisions requiring client notification or maintenance of adequate

liability insurance. Nor does it prohibit an agreement in accordance

with Rule 1.2 that defines the scope of the representation, although

a definition of scope that makes the obligations of representation

illusory will amount to an attempt to limit liability.

Agreements settling a claim or a potential claim for malpractice are

not prohibited by this Rule. Nevertheless, in view of the danger that

a lawyer will take unfair advantage of an unrepresented client or former

client, the lawyer must first advise such a person in writing of the

appropriateness of independent representation in connection with

such a settlement. In addition, the lawyer must give the client or former

client a reasonable opportunity to find and consult independent

counsel.

Acquiring Proprietary Interest in Litigation. Subsection (i) states

the traditional general rule that lawyers are prohibited from acquiring

a proprietary interest in litigation. Like subsection (e), the general rule,

which has its basis in common-law champerty and maintenance, is

designed to avoid giving the lawyer too great an interest in the repre-

sentation. In addition, when the lawyer acquires an ownership interest

in the subject of the representation, it will be more difficult for a client

to discharge the lawyer if the client so desires. The Rule is subject to

specific exceptions developed in decisional law and continued in these

Rules. The exception for certain advances of the costs of litigation is

set forth in subsection (e). In addition, subsection (i) sets forth excep-



July 13, 2021 Page 25PBCONNECTICUT LAW JOURNAL

tions for liens authorized by law to secure the lawyer’s fees or expenses

and contracts for reasonable contingent fees. The law of each jurisdic-

tion determines which liens are authorized by law. These may include

liens granted by statute, liens originating in common law and liens

acquired by contract with the client. When a lawyer acquires by contract

a security interest in property other than that recovered through the

lawyer’s efforts in the litigation, such an acquisition is a business or

financial transaction with a client and is governed by the requirements

of subsection (a). Contracts for contingent fees in civil cases are

governed by Rule 1.5.

Client-Lawyer Sexual Relationships. The relationship between

lawyer and client is a fiduciary one in which the lawyer occupies the

highest position of trust and confidence. The relationship is almost

always unequal; thus, a sexual relationship between lawyer and client

can involve unfair exploitation of the lawyer’s fiduciary role, in violation

of the lawyer’s basic ethical obligation not to use the trust of the client

to the client’s disadvantage. In addition, such a relationship presents

a significant danger that, because of the lawyer’s emotional involve-

ment, the lawyer will be unable to represent the client without impair-

ment of the exercise of independent professional judgment. Moreover,

a blurred line between the professional and personal relationships

may make it difficult to predict to what extent client confidences will

be protected by the attorney-client evidentiary privilege, since client

confidences are protected by privilege only when they are imparted in

the context of the client-lawyer relationship. Because of the significant

danger of harm to client interest and because the client’s own emotional
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involvement renders it unlikely that the client could give adequate

informed consent, this Rule prohibits the lawyer from having sexual

relations with a client regardless of whether the relationship is consen-

sual and regardless of the absence of prejudice to the client.

Sexual relationships that predate the client-lawyer relationship are

not prohibited. Issues relating to the exploitation of the fiduciary rela-

tionship and client dependency are diminished when the sexual rela-

tionship existed prior to the commencement of the client-lawyer rela-

tionship. However, before proceeding with the representation in these

circumstances, the lawyer should consider whether the lawyer’s ability

to represent the client will be materially limited by the relationship.

See Rule 1.7 (a) (2).

Imputation of Prohibitions. Under subsection (k), a prohibition on

conduct by an individual lawyer in subsections (a) through (i) also

applies to all lawyers associated in a firm with the personally prohibited

lawyer. The prohibition set forth in subsection (j) is personal and is

not applied to associated lawyers.

AMENDMENT NOTE: The changes to this rule and its commentary

permit, in limited circumstances, a lawyer representing an indigent

client on a pro bono basis and a lawyer representing a client through

the public defender’s office to provide modest gifts to the client to pay

for basic living expenses.

Rule 5.5. Unauthorized Practice of Law

(a) A lawyer shall not practice law in a jurisdiction in violation of the

regulation of the legal profession in that jurisdiction, or assist another

in doing so. The practice of law in this jurisdiction is defined in Practice
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Book Section 2-44A. Conduct described in subsections (c) and (d) in

another jurisdiction shall not be deemed the unauthorized practice of

law for purposes of this subsection (a).

(b) A lawyer who is not admitted to practice in this jurisdiction,

shall not:

(1) except as authorized by law, establish an office or other system-

atic and continuous presence in this jurisdiction for the practice of

law; or

(2) hold out to the public or otherwise represent that the lawyer is

admitted to practice law in this jurisdiction.

(c) A lawyer admitted in another United States jurisdiction which

accords similar privileges to Connecticut lawyers in its jurisdiction, and

provided that the lawyer is not disbarred or suspended from practice

in any jurisdiction, may provide legal services on a temporary basis

in this jurisdiction, that:

(1) are undertaken in association with a lawyer who is admitted to

practice in this jurisdiction and who actively participates in the matter;

(2) are in or reasonably related to a pending or potential proceeding

before a tribunal in this or another jurisdiction, if the lawyer, or a person

the lawyer is assisting, is authorized by law or order to appear in such

proceeding or reasonably expects to be so authorized;

(3) are in or reasonably related to a pending or potential mediation

or other alternative dispute resolution proceeding in this or another

jurisdiction, with respect to a matter that is substantially related to, or

arises in, a jurisdiction in which the lawyer is admitted to practice and

are not services for which the forum requires pro hac vice admission; or
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(4) are not within subdivisions (c) (2) or (c) (3) and arise out of or

are substantially related to the legal services provided to an existing

client of the lawyer’s practice in a jurisdiction in which the lawyer is

admitted to practice.

(d) A lawyer admitted in another United States jurisdiction, who is

in good standing in each jurisdiction in which he or she has been

admitted, or who has taken retirement status or otherwise left the

active practice of law while in good standing in another jurisdiction,

may participate in the provision of uncompensated pro bono publico

legal services in Connecticut where such services are offered under

the supervision of an organized legal aid society or state or local bar

association project.

[(d)](e) A lawyer admitted to practice in another jurisdiction, and

not disbarred or suspended from practice in any jurisdiction, may

provide legal services in this jurisdiction that:

(1) the lawyer is authorized to provide pursuant to Practice Book

Section 2-15A and the lawyer is an authorized house counsel as

provided in that section; or

(2) the lawyer is authorized by federal or other law or rule to provide

in this jurisdiction.

[(e)](f) A lawyer not admitted to practice in this jurisdiction and

authorized by the provisions of this Rule to engage in providing legal

services on a temporary basis in this jurisdiction is thereby subject to

the disciplinary rules of this jurisdiction with respect to the activities

in this jurisdiction.
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[(f)](g) A lawyer desirous of obtaining the privileges set forth in

subsections (c) (3) or (4):

(1) shall notify the statewide bar counsel as to each separate matter

prior to any such representation in Connecticut,

(2) shall notify the statewide bar counsel upon termination of each

such representation in Connecticut, and (3) shall pay such fees as

may be prescribed by the Judicial Branch.

COMMENTARY: A lawyer may practice law only in a jurisdiction in

which the lawyer is authorized to practice. A lawyer may be admitted

to practice law in a jurisdiction on a regular basis or may be authorized

by court rule or order or by law to practice for a limited purpose or on

a restricted basis. Subsection (a) applies to unauthorized practice of

law by a lawyer, whether through the lawyer’s direct action or by the

lawyer’s assisting another person. For example, a lawyer may not

assist a person in practicing law in violation of the rules governing

professional conduct in that person’s jurisdiction.

A lawyer may provide professional advice and instruction to nonlaw-

yers whose employment requires knowledge of the law; for example,

claims adjusters, employees of financial or commercial institutions,

social workers, accountants and persons employed in government

agencies. Lawyers also may assist independent nonlawyers, such as

paraprofessionals, who are authorized by the law of a jurisdiction to

provide particular law-related services. In addition, a lawyer may coun-

sel nonlawyers who wish to proceed as self-represented parties.

Other than as authorized by law or this Rule, a lawyer who is not

admitted to practice generally in this jurisdiction violates subsection
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(b) (1) if the lawyer establishes an office or other systematic and

continuous presence in this jurisdiction for the practice of law. Presence

may be systematic and continuous even if the lawyer is not physically

present here. Such a lawyer must not hold out to the public or otherwise

represent that the lawyer is admitted to practice law in this jurisdiction.

See also Rules 7.1 (a) and 7.5 (b). A lawyer not admitted to practice

in this jurisdiction who engages in repeated and frequent activities of

a similar nature in this jurisdiction such as the preparation and/or

recording of legal documents (loans and mortgages) involving resi-

dents or property in this state may be considered to have a systematic

and continuous presence in this jurisdiction that would not be author-

ized by this Rule and could, thereby, be considered to constitute

unauthorized practice of law.

There are occasions in which a lawyer admitted to practice in another

United States jurisdiction, and not disbarred or suspended from prac-

tice in any jurisdiction, may provide legal services on a temporary

basis in this jurisdiction under circumstances that do not create an

unreasonable risk to the interests of their clients, the public or the

courts. Subsection (c) identifies four such circumstances. The fact that

conduct is not so identified does not imply that the conduct is or is

not authorized. With the exception of subdivisions [(d)](e) (1) and

[(d)](e) (2), this Rule does not authorize a lawyer to establish an office

or other systematic and continuous presence in this jurisdiction without

being admitted to practice generally here. There is no single test to

determine whether a lawyer’s services are provided on a ‘‘temporary

basis’’ in this jurisdiction and may, therefore, be permissible under
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subsection (c). Services may be ‘‘temporary’’ even though the lawyer

provides services in this jurisdiction for an extended period of time,

as when the lawyer is representing a client in a single lengthy negotia-

tion or litigation.

Subsections (c) and (d) apply[ies] to lawyers who are admitted to

practice law in any United States jurisdiction, which includes the District

of Columbia and any state, territory or commonwealth of the United

States. The word ‘‘admitted’’ in subsections (c) and (d) contemplates

that the lawyer is authorized to practice in the jurisdiction in which

the lawyer is admitted and excludes a lawyer who, while technically

admitted, is not authorized to practice, because, for example, the

lawyer is in an inactive status.

Subdivision (c) (1) recognizes that the interests of clients and the

public are protected if a lawyer admitted only in another jurisdiction

associates with a lawyer licensed to practice in this jurisdiction. For

this subdivision to apply, however, the lawyer admitted to practice in

this jurisdiction must actively participate in and share responsibility for

the representation of the client.

Lawyers not admitted to practice generally in a jurisdiction may be

authorized by law or order of a tribunal or an administrative agency

to appear before the tribunal or agency. This authority may be granted

pursuant to formal rules governing admission pro hac vice or pursuant

to informal practice of the tribunal or agency. Under subdivision (c)

(2), a lawyer does not violate this Rule when the lawyer appears before

a tribunal or agency pursuant to such authority. To the extent that a

court rule or other law of this jurisdiction requires a lawyer who is not
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admitted to practice in this jurisdiction to obtain admission pro hac

vice before appearing before a tribunal or administrative agency, this

Rule requires the lawyer to obtain that authority.

Subdivision (c) (2) also provides that a lawyer rendering services

in this jurisdiction on a temporary basis does not violate this Rule

when the lawyer engages in conduct in anticipation of a proceeding

or hearing in a jurisdiction in which the lawyer is authorized to practice

law or in which the lawyer reasonably expects to be admitted pro

hac vice. Examples of such conduct include meetings with the client,

interviews of potential witnesses, and the review of documents. Simi-

larly, a lawyer admitted only in another jurisdiction may engage in

conduct temporarily in this jurisdiction in connection with pending litiga-

tion in another jurisdiction in which the lawyer is or reasonably expects

to be authorized to appear, including taking depositions in this juris-

diction.

When a lawyer has been or reasonably expects to be admitted to

appear before a court or administrative agency, subdivision (c) (2)

also permits conduct by lawyers who are associated with that lawyer

in the matter, but who do not expect to appear before the court or

administrative agency. For example, subordinate lawyers may conduct

research, review documents, and attend meetings with witnesses in

support of the lawyer responsible for the litigation.

Subdivision (c) (3) permits a lawyer admitted to practice law in

another jurisdiction to perform services on a temporary basis in this

jurisdiction if those services are in or reasonably related to a pending or

potential mediation or other alternative dispute resolution proceeding
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in this or another jurisdiction, if the services are with respect to a

matter that is substantially related to, or arises out of, a jurisdiction in

which the lawyer is admitted to practice. The lawyer, however, must

obtain admission pro hac vice in the case of a court-annexed arbitration

or mediation or otherwise if court rules or law so require.

Subdivision (c) (4) permits a lawyer admitted in another jurisdiction

to provide certain legal services on a temporary basis in this jurisdiction

if they arise out of or are substantially related to the lawyer’s practice

in a jurisdiction in which the lawyer is admitted but are not within

subdivisions (c) (2) or (c) (3). These services include both legal services

and services that nonlawyers may perform but that are considered

the practice of law when performed by lawyers.

Subdivision (c) (3) requires that the services be with respect to a

matter that is substantially related to, or arises out of, a jurisdiction in

which the lawyer is admitted. A variety of factors may evidence such

a relationship. However, the matter, although involving other jurisdic-

tions, must have a significant connection with the jurisdiction in which

the lawyer is admitted to practice. A significant aspect of the lawyer’s

work might be conducted in that jurisdiction or a significant aspect of

the matter may involve the law of that jurisdiction. The necessary

relationship might arise when the client’s activities and the resulting

legal issues involve multiple jurisdictions. Subdivision (c) (4) requires

that the services provided in this jurisdiction in which the lawyer is not

admitted to practice be for (1) an existing client, i.e., one with whom

the lawyer has a previous relationship and not arising solely out of a

Connecticut based matter and (2) arise out of or be substantially
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related to the legal services provided to that client in a jurisdiction in

which the lawyer is admitted to practice. Without both, the lawyer is

prohibited from practicing law in the jurisdiction in which the lawyer is

not admitted to practice.

For purposes of subsection (d), an attorney in ‘‘good standing’’ is

one who: (1) has been admitted to practice law in any United States

jurisdiction; (2) is not suspended or disbarred in any other jurisdiction;

(3) has never resigned or retired from the practice of law while subject

to discipline or disciplinary proceedings in any other jurisdiction; (4)

has not been placed on inactive status while subject to discipline or

disciplinary proceedings in any other jurisdiction; and (5) is not currently

subject to disciplinary proceedings in any other jurisdiction.

Subdivision [(d)](e) (2) recognizes that a lawyer may provide legal

services in a jurisdiction in which the lawyer is not licensed when

authorized to do so by federal or other law, which includes statute,

court rule, executive regulation or judicial precedent.

A lawyer who practices law in this jurisdiction pursuant to subsec-

tions (c), [or] (d) or (e) or otherwise is subject to the disciplinary

authority of this jurisdiction. See Rule 8.5 (a).

In some circumstances, a lawyer who practices law in this jurisdiction

pursuant to subsections (c), [or] (d) or (e) may have to inform the

client that the lawyer is not licensed to practice law in this jurisdiction.

Subsections (c), [and] (d) and (e) do not authorize communications

advertising legal services in this jurisdiction by lawyers who are admit-

ted to practice in other jurisdictions. Whether and how lawyers may
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communicate the availability of their services in this jurisdiction is

governed by Rules 7.1 to 7.5.

AMENDMENT NOTE: The changes to this rule create a new cate-

gory of permissible practice that would, under limited circumstances,

permit attorneys who are licensed and in good standing in other juris-

dictions to engage in pro bono practice in Connecticut.

Rule 8.4. Misconduct

It is professional misconduct for a lawyer to:

(1) Violate or attempt to violate the Rules of Professional Conduct,

knowingly assist or induce another to do so, or do so through the acts

of another;

(2) Commit a criminal act that reflects adversely on the lawyer’s

honesty, trustworthiness or fitness as a lawyer in other respects;

(3) Engage in conduct involving dishonesty, fraud, deceit or misrep-

resentation;

(4) Engage in conduct that is prejudicial to the administration of

justice;

(5) State or imply an ability to influence improperly a government

agency or official or to achieve results by means that violate the Rules

of Professional Conduct or other law; [or]

(6) Knowingly assist a judge or judicial officer in conduct that is a

violation of applicable rules of judicial conduct or other law[.]; or

(7) Engage in conduct that the lawyer knows or reasonably should

know is harassment or discrimination on the basis of race, color,

ancestry, sex, pregnancy, religion, national origin, ethnicity, disability,

status as a veteran, age, sexual orientation, gender identity, gender
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expression or marital status in conduct related to the practice of law.

This paragraph does not limit the ability of a lawyer to accept, decline

or withdraw from a representation, or to provide advice, assistance

or advocacy consistent with these Rules.

COMMENTARY: Lawyers are subject to discipline when they violate

or attempt to violate the Rules of Professional Conduct, knowingly

assist or induce another to do so or do so through the acts of another,

as when they request or instruct an agent to do so on the lawyer’s

behalf. Subdivision (1), however, does not prohibit a lawyer from advis-

ing a client concerning action the client is legally entitled to take.

Many kinds of illegal conduct reflect adversely on fitness to practice

law, such as offenses involving fraud and the offense of wilful failure

to file an income tax return. However, some kinds of offenses carry

no such implication. Traditionally, the distinction was drawn in terms

of offenses involving ‘‘moral turpitude.’’ That concept can be construed

to include offenses concerning some matters of personal morality,

such as adultery and comparable offenses, which have no specific

connection to fitness for the practice of law. Although a lawyer is

personally answerable to the entire criminal law, a lawyer should be

professionally answerable only for offenses that indicate lack of those

characteristics relevant to law practice. Offenses involving violence,

dishonesty, breach of trust, or serious interference with the administra-

tion of justice are in that category. A pattern of repeated offenses,

even ones of minor significance when considered separately, can

indicate indifference to legal obligation. Counseling or assisting a client

with regard to conduct expressly permitted under Connecticut law is
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not conduct that reflects adversely on a lawyer’s fitness notwithstand-

ing any conflict with federal or other law. Nothing in this commentary

shall be construed to provide a defense to a presentment filed pursuant

to Practice Book Section 2-41.

[A lawyer who, in the course of representing a client, knowingly

manifests by words or conduct, bias or prejudice based upon race,

sex, religion, national origin, disability, age, sexual orientation or socio-

economic status, violates subdivision (4) when such actions are preju-

dicial to the administration of justice. Legitimate advocacy respecting

the foregoing factors does not violate subdivision (4).]

Discrimination and harassment in the practice of law undermine

confidence in the legal profession and the legal system. Discrimination

includes harmful verbal or physical conduct directed at an individual

or individuals that manifests bias or prejudice on the basis of one

or more of the protected categories. Not all conduct that involves

consideration of these characteristics manifests bias or prejudice: there

may be a legitimate nondiscriminatory basis for the conduct.

Harassment includes severe or pervasive derogatory or demeaning

verbal or physical conduct. Harassment on the basis of sex includes

unwelcome sexual advances, requests for sexual favors and other

unwelcome verbal or physical conduct of a sexual nature.

The substantive law of antidiscrimination and antiharassment stat-

utes and case law should guide application of paragraph (7), where

applicable. Where the conduct in question is subject to federal or state

antidiscrimination or antiharassment law, a lawyer’s conduct does not

violate paragraph (7) when the conduct does not violate such law.
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Moreover, an administrative or judicial finding of a violation of state

or federal antidiscrimination or antiharassment laws does not alone

establish a violation of paragraph (7).

A lawyer’s conduct does not violate paragraph (7) when the conduct

in question is protected under the first amendment to the United States

constitution or article first, § 4 of the Connecticut constitution.

Conduct related to the practice of law includes representing clients;

interacting with witnesses, coworkers, court personnel, lawyers and

others while engaged in the practice of law; operating or managing a

law firm or law practice; and participating in bar association, business

or professional activities or events in connection with the practice of

law. Lawyers may engage in conduct undertaken to promote diversity,

equity and inclusion without violating this Rule by, for example, imple-

menting initiatives aimed at recruiting, hiring, retaining and advancing

diverse employees or sponsoring diverse law student organizations.

A trial judge’s finding that peremptory challenges were exercised

on a discriminatory basis does not alone establish a violation of para-

graph (7). Moreover, no disciplinary violation may be found where a

lawyer exercises a peremptory challenge on a basis that is permitted

under substantive law. A lawyer does not violate paragraph (7) by

limiting the scope or subject matter of the lawyer’s practice or by

limiting the lawyer’s practice to members of a particular segment of

the population in accordance with these rules and other law. A lawyer

may charge and collect reasonable fees and expenses for a represen-

tation. Rule 1.5 (a). Lawyers also should be mindful of their professional

obligations under Rule 6.1 to provide legal services to those who
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are unable to pay, and their obligation under Rule 6.2 not to avoid

appointments from a tribunal except for good cause. See Rule 6.2

(1), (2) and (3). A lawyer’s representation of a client does not constitute

an endorsement by the lawyer of the client’s views or activities. See

Rule 1.2 (b).

[A lawyer may refuse to comply with an obligation imposed by law

upon a good faith belief that no valid obligation exists.] The provisions

of Rule 1.2 (d) concerning a good faith challenge to the validity, scope,

meaning or application of the law apply to challenges of legal regulation

of the practice of law.

Lawyers holding public office assume legal responsibilities going

beyond those of other citizens. A lawyer’s abuse of public office can

suggest an inability to fulfill the professional role of a lawyer. The same

is true of abuse of positions of private trust, such as trustee, executor,

administrator, guardian, agent and officer, director or manager of a

corporation or other organization.

AMENDMENT NOTE: The amendment to this rule defines discrimi-

nation, harassment and sexual harassment as professional mis-

conduct.

AMENDMENTS TO THE

GENERAL PROVISIONS OF THE SUPERIOR COURT RULES

Sec. 2-8. Qualifications for Admission

To entitle an applicant to admission to the bar, except under Section

2-13 of these rules, the applicant must satisfy the bar examining com-

mittee that:
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(1) The applicant is a citizen of the United States or an alien lawfully

residing in the United States, which shall include an individual author-

ized to work lawfully in the United States.

(2) The applicant is not less than eighteen years of age.

(3) The applicant is a person of good moral character, is fit to

practice law, and has either passed an examination in professional

responsibility, which has been approved or required by the committee,

or has completed a course in professional responsibility in accordance

with the regulations of the committee. Any inquiries or procedures

used by the bar examining committee that relate to [physical or mental

disability] the health diagnosis, treatment, or drug or alcohol depen-

dence of an applicant must be narrowly tailored and necessary to

a determination of the applicant’s current fitness to practice law, in

accordance with the Americans with Disabilities Act and amendment

twenty-one of the Connecticut constitution, and conducted in a manner

consistent with privacy rights afforded under the federal and state

constitutions or other applicable law.

(4) The applicant has met the educational requirements as may be

set, from time to time, by the bar examining committee.

(5) The applicant has filed with the administrative director of the bar

examining committee an application to take the examination and for

admission to the bar, all in accordance with these rules and the regula-

tions of the committee, and has paid such application fee as the

committee shall from time to time determine.

(6) The applicant has passed an examination in law in accordance

with the regulations of the bar examining committee.
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(7) The applicant has complied with all of the pertinent rules and

regulations of the bar examining committee.

(8) As an alternative to satisfying the bar examining committee that

the applicant has met the committee’s educational requirements, the

applicant who meets all the remaining requirements of this section

may, upon payment of such investigation fee as the committee shall

from time to time determine, substitute proof satisfactory to the commit-

tee that: (A) the applicant has been admitted to practice before the

highest court of original jurisdiction in one or more states, the District

of Columbia or the Commonwealth of Puerto Rico or in one or more

district courts of the United States for ten or more years and at the

time of filing the application is a member in good standing of such a

bar; (B) the applicant has actually practiced law in such a jurisdiction

for not less than five years during the seven year period immediately

preceding the filing date of the application; and (C) the applicant

intends, upon a continuing basis, actively to practice law in Connecticut

and to devote the major portion of the applicant’s working time to the

practice of law in Connecticut.

COMMENTARY: The change in paragraph (3) replaces language

referencing the disability of an applicant with language that is more

neutral and inclusive and is consistent with previous changes made

to Section 2-9 (b).

Sec. 2-13A. Military Spouse Temporary Licensing

(a) Qualifications. An applicant who meets all of the following

requirements listed in subdivisions (1) through (11) of this subsection

may be temporarily licensed and admitted to the practice of law in
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Connecticut, upon approval of the bar examining committee. The

applicant:

(1) is the spouse of an active duty service member of the United

States Army, Navy, Air Force, Marine Corps or Coast Guard and

that service member is or will be stationed in Connecticut due to

military orders;

(2) is licensed to practice law before the highest court in at least

one state or territory of the United States or in the District of Columbia;

(3) is currently an active member in good standing in every jurisdic-

tion to which the applicant has been admitted to practice, or has

resigned or become inactive or had a license administratively sus-

pended or revoked while in good standing from every jurisdiction with-

out any pending disciplinary actions;

(4) is not currently subject to lawyer discipline or the subject of a

pending disciplinary matter in any other jurisdiction;

(5) meets the educational qualifications required to take the exami-

nation in Connecticut;

(6) possesses the good moral character and fitness to practice law

required of all applicants for admission in Connecticut;

(7) has passed an examination in professional responsibility [admin-

istered under the auspices of the bar examining committee] or has

completed a course in professional responsibility in accordance with

the regulation of the bar examining committee;

(8) is or will be physically residing in Connecticut due to the service

member’s military orders;
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(9) has not failed the Connecticut bar examination within the past

five years;

(10) has not had an application for admission to the Connecticut

bar or the bar of any state, the District of Columbia or United States

territory denied on character and fitness grounds; and

(11) has not failed to achieve the Connecticut scaled score on the

uniform bar examination administered within any jurisdiction within the

past five years.

(b) Application Requirements. Any applicant seeking a temporary

license to practice law in Connecticut under this section shall file a

written application and payment of such fee as the bar examining

committee shall from time to time determine. Such application, duly

verified, shall be filed with the administrative director of the committee

and shall set forth the applicant’s qualifications as hereinbefore pro-

vided. In addition, the applicant shall file with the committee the fol-

lowing:

(1) a copy of the applicant’s military spouse dependent identification

and documentation evidencing a spousal relationship with the ser-

vice member;

(2) a copy of the service member’s military orders to a military

installation in Connecticut or a letter from the service member’s com-

mand verifying that the requirement in subsection (a) (8) of this section

is met;

(3) certificate(s) of good standing from the highest court of each

state, the District of Columbia or United States territory to which the

applicant has been admitted, or proof that the applicant has resigned,
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or become inactive or had a license administratively suspended or

revoked while in good standing;

(4) an affidavit from the applicant, certifying whether such applicant

has a grievance pending against him or her, has ever been repri-

manded, suspended, placed on inactive status, disbarred, or has ever

resigned from the practice of law, and, if so setting forth the circum-

stances concerning such action; and

(5) affidavits from two attorneys who personally know the applicant

certifying to his or her good moral character and fitness to practice law.

(c) Duration and Renewal.

(1) A temporary license to practice law issued under this rule will

be valid for three years provided that the temporarily licensed attorney

remains a spouse of the service member and resides in Connecticut

due to military orders or continues to reside in Connecticut due to the

service member’s immediately subsequent assignment specifying that

dependents are not authorized to accompany the service member. The

temporary license may be renewed for one additional two year period.

(2) A renewal application must be submitted with the appropriate

fee as established by the bar examining committee and all other docu-

mentation required by the bar examining committee, including a copy

of the service member’s military orders. Such renewal application shall

be filed not less than thirty days before the expiration of the original

three year period.

(3) A temporarily licensed attorney who wishes to become a perma-

nent member of the bar of Connecticut may apply for admission by

examination or for admission without examination for the standard
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application fee minus the application fee paid to the committee for the

application for temporary license, not including any fees for renewal.

(d) Termination.

(1) Termination of Temporary License. A temporary license shall

terminate, and a temporarily licensed attorney shall cease the practice

of law in Connecticut pursuant to that admission, unless otherwise

authorized by these rules, thirty days after any of the following events:

(A) the service member’s separation or retirement from military

service;

(B) the service member’s permanent relocation to another jurisdic-

tion, unless the service member’s immediately subsequent assignment

specifies that the dependents are not authorized to accompany the

service member, in which case the attorney may continue to practice

law in Connecticut as provided in this rule until the service member

departs Connecticut for a permanent change of station where the

presence of dependents is authorized;

(C) the attorney’s permanent relocation outside of the state of Con-

necticut for reasons other than the service member’s relocation;

(D) upon the termination of the attorney’s spousal relationship to

the service member;

(E) the attorney’s failure to meet the annual licensing requirements

for an active member of the bar of Connecticut;

(F) the attorney’s request;

(G) the attorney’s admission to practice law in Connecticut by exami-

nation or without examination;
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(H) the attorney’s denial of admission to the practice of law in Con-

necticut; or

(I) the death of the service member.

Notice of one of the events set forth in subsection (d) (1) must be

filed with the bar examining committee by the temporarily licensed

attorney within thirty days of such event. Notice of the event set forth in

subsection (d) (1) (I) must be filed with the committee by the temporarily

licensed attorney within thirty days of the event, and the attorney shall

cease the practice of law within one year of the event. Failure to

provide such notice by the temporarily licensed attorney shall be a

basis for discipline pursuant to the Rules of Professional Conduct

for attorneys.

(2) Notice of Termination of Temporary License. Upon receipt of

the notice required by subsection (d) (1), the bar examining committee

shall forward a request to the statewide bar counsel that the license

under this chapter be revoked. Notice of the revocation shall be mailed

by the statewide bar counsel to the temporarily licensed attorney.

(3) Notices Required. At least sixty days before termination of the

temporary admission, or as soon as possible under the circumstances,

the attorney shall:

(A) file in each matter pending before any court, tribunal, agency

or commission a notice that the attorney will no longer be involved in

the case; and

(B) provide written notice to all clients receiving representation from

the attorney that the attorney will no longer represent them.
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(e) Responsibilities and Obligations.

An attorney temporarily licensed under this section shall be subject

to all responsibilities and obligations of active members of the Connect-

icut bar, and shall be subject to the jurisdiction of the courts and

agencies of Connecticut, and shall be subject to the laws and rules

of Connecticut governing the conduct and discipline of attorneys to

the same extent as an active member of the Connecticut bar. The

attorney shall maintain participation in a mentoring program provided

by a state or local bar association in the state of Connecticut.

COMMENTARY: The change in subsection (a) (7) clarifies that

while there is an ethics requirement for temporary licensing and bar

admission under this section, the bar examining committee does not

administer the Multistate Professional Responsibility Examination

(MPRE). This change is consistent with amendments made in 2021

to Sections 2-8 and 2-13, which were effective January 1, 2021.

Sec. 2-27. Clients’ Funds; [Lawyer] Attorney Registration

(a) Consistent with the requirement of Rule 1.15 of the Rules of

Professional Conduct, each [lawyer] attorney or law firm shall maintain,

separate from the [lawyer’s] attorney’s or the firm’s personal funds,

one or more accounts accurately reflecting the status of funds handled

by the [lawyer] attorney or firm as fiduciary or attorney, and shall not

use such funds for any unauthorized purpose.

(b) Each [lawyer] attorney or law firm maintaining one or more trust

accounts as defined in Rule 1.15 of the Rules of Professional Conduct

and Section 2-28 (b) shall keep records of the maintenance and dispo-

sition of all funds of clients or of third persons held by the [lawyer]
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attorney or firm in a fiduciary capacity from the time of receipt to the

time of final distribution. Each [lawyer] attorney or law firm shall retain

the records required by Rule 1.15 of the Rules of Professional Conduct

for a period of seven years after termination of the representation.

(c) Such books of account and statements of reconciliation, and

any other records required to be maintained pursuant to Rule 1.15 of

the Rules of Professional Conduct, shall be made available upon

request of the Statewide Grievance Committee or its counsel, or the

disciplinary counsel for review, examination or audit upon receipt of

notice by the Statewide Grievance Committee of an overdraft notice

as provided by Section 2-28 (f). Upon the filing of a grievance complaint

or a finding of probable cause, such records shall be made available

upon request of the Statewide Grievance Committee, its counsel or

the disciplinary counsel for review or audit.

(d) Each [lawyer] attorney shall register with the Statewide Griev-

ance Committee, on a form devised by the committee, the address

of the [lawyer’s] attorney’s office or offices maintained for the practice

of law, the [lawyer] attorney’s office e-mail address and business

telephone number, the name and address of every financial institution

with which the [lawyer] attorney maintains any account in which the

funds of more than one client are kept and the identification number

of any such account. Such registrations will be made on an annual

basis and at such time as the [lawyer] attorney changes his or her

address or addresses or location or identification number of any such

trust account in which the funds of more than one client are kept. The

registration forms filed pursuant to this subsection and pursuant to
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Section 2-26 shall not be public; however, all information obtained by

the Statewide Grievance Committee from these forms shall be public,

except the following: trust account identification numbers; the [law-

yer’s] attorney’s home address, unless no office address is registered

and then only if the home address is part of the public record of a

grievance complaint as defined in Section 2-50 or the attorney uses

the attorney’s personal juris number to appear in a matter in this

state; the [lawyer’s] attorney’s office e-mail address; and the [lawyer’s]

attorney’s birth date. Unless otherwise ordered by the court, all nonpub-

lic information obtained from these forms shall be available only to

the Statewide Grievance Committee and its counsel, the reviewing

committees, the grievance panels and their counsel, the bar examining

committee, the standing committee on recommendations for admis-

sion to the bar, disciplinary counsel, the client security fund committee

and its counsel, a judge of the Superior Court, a judge of the United

States District Court for the District of Connecticut, any grievance

committee or other disciplinary authority of the United States District

Court for the District of Connecticut or, with the consent of the [lawyer]

attorney, to any other person. In addition, the trust account identifica-

tion numbers on the registration forms filed pursuant to Section 2-26

and this section shall be available to the organization designated by

the judges of the Superior Court to administer the IOLTA program

pursuant to Rule 1.15 of the Rules of Professional Conduct. The

registration requirements of this subsection shall not apply to judges

of the Supreme, Appellate or Superior Courts, judge trial referees,
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family support magistrates, federal judges, federal magistrate judges,

federal administrative law judges or federal bankruptcy judges.

(e) The Statewide Grievance Committee or its counsel may conduct

random inspections and audits of accounts maintained pursuant to

Rule 1.15 of the Rules of Professional Conduct to determine whether

such accounts are in compliance with the rule and this section. If any

random inspection or audit performed under this subsection discloses

an apparent violation of this section or the Rules of Professional Con-

duct, the matter may be referred to a grievance panel for further

investigation or to the disciplinary counsel for presentment to the Supe-

rior Court. Any [lawyer] attorney whose accounts are selected for

inspection or audit under this section shall fully cooperate with the

inspection or audit, which cooperation shall not be construed to be a

violation of Rule 1.6 (a) of the Rules of Professional Conduct. Any

records, documents or information obtained or produced pursuant to

a random inspection or audit shall remain confidential unless and until

a presentment is initiated by the disciplinary counsel alleging a violation

of Rule 1.15 of the Rules of Professional Conduct or of this section,

or probable cause is found by the grievance panel, the Statewide

Grievance Committee or a reviewing committee. Contemporaneously

with the commencement of a presentment or the filing of a grievance

complaint, notice shall be given in writing by the Statewide Grievance

Committee to any client or third person whose identity may be publicly

disclosed through the disclosure of records obtained or produced in

accordance with this subsection. Thereafter, public disclosure of such

records shall be subject to the client or third person having thirty
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days from the issuance of the notice to seek a court order restricting

publication of any such records disclosing confidential information.

During the thirty day period, or the pendency of any such motion, any

document filed with the court or as part of a grievance record shall

refer to such clients or third persons by pseudonyms or with appropriate

redactions, unless otherwise ordered by the court.

(f) Violation of subsection (a), (b) or (c) of this section shall constitute

misconduct. An attorney who fails to register in accordance with sub-

section (d) shall be administratively suspended from the practice of

law in this state pursuant to Section 2-27B.

COMMENTARY: The changes to this section make it clear that it

constitutes misconduct for an attorney or law firm to fail to maintain

one or more accounts separate from the attorney or firm’s personal

funds; keep and maintain records required for one or more trust

accounts; and make such books of account and statements of reconcili-

ation, and any other records required to be maintained, available as

required for review and audit. The additional change in subsection (f)

establishes that an attorney who fails to register in accordance with

subsection (d) of this section shall be administratively suspended from

the practice of law in this state pursuant to Section 2-27B.

Attorneys are required to register the office address(es) where the

attorney practices law and the attorney’s home address. The attorney’s

office address is public information and is the address where the

Judicial Branch interacts with the attorney. Generally, an attorney’s

home address is not public information. When an attorney fails to

register an office address, however, the Judicial Branch interacts with
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the attorney by using the attorney’s home address. These interactions

may result in the attorney’s home address becoming publicly available

or displayed online. For example, if an attorney has not registered an

office address and the attorney is the subject of a grievance complaint,

then the Statewide Grievance Committee mails the complaint to the

attorney’s home address, and that notice and any other documents

related to the complaint become part of the record. The record is

available to the Complainant at any time, and, if probable cause of

misconduct is found, to the public. See Practice Book Section 2-50.

Also, when an attorney appears in a matter using the attorney’s per-

sonal juris number, the court uses the address registered by the attor-

ney both to interact with the attorney and to display online via the

Judicial Branch case lookup application. If the attorney fails to register

an office address, then the address used by the court and displayed

online will be the attorney’s home address.

Sec. 2-27A. Minimum Continuing Legal Education

(a) On an annual basis, each attorney admitted in Connecticut shall

certify, on the registration form required by Section 2-27 (d), that the

attorney has completed in the last calendar year no less than twelve

credit hours of appropriate continuing legal education, at least two

hours of which shall be in ethics/professionalism. The ethics and pro-

fessionalism components may be integrated with other courses. This

rule shall apply to all attorneys except the following:

(1) Judges and senior judges of the Supreme, Appellate or Superior

Courts, judge trial referees, family support magistrates, family support

magistrate referees, workers’ compensation commissioners, elected
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constitutional officers, federal judges, federal magistrate judges, fed-

eral administrative law judges or federal bankruptcy judges;

(2) Attorneys who are disbarred, resigned pursuant to Section 2-

52, on inactive status pursuant to Section 2-56 et seq., or retired

pursuant to Sections 2-55 or 2-55A;

(3) Attorneys who are serving on active duty in the armed forces of

the United States for more than six months in such year;

(4) Attorneys for the calendar year in which they are admitted;

(5) Attorneys who earn less than $1000 in compensation for the

provision of legal services in such year;

(6) Attorneys who, for good cause shown, have been granted tempo-

rary or permanent exempt status by the Statewide Grievance Com-

mittee.

(b) Attorneys may satisfy the required hours of continuing legal edu-

cation:

(1) By attending legal education courses provided by any local, state

or special interest bar association in this state or regional or national

bar associations recognized in this state or another state or territory

of the United States or the District of Columbia (hereinafter referred

to as ‘‘bar association’’); any private or government legal employer;

any court of this or any other state or territory of the United States or

the District of Columbia; any organization whose program or course

has been reviewed and approved by any bar association or organiza-

tion that has been established in any state or territory of the United

States or the District of Columbia to certify and approve continuing

legal education courses; and any other nonprofit or for-profit legal
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education providers, including law schools and other appropriate con-

tinuing legal education providers, and including courses remotely pre-

sented by video conference, webcasts, webinars, or the like by said

providers.

(2) By self-study of appropriate programs or courses directly related

to substantive or procedural law or related topics, including profes-

sional responsibility, legal ethics, or law office management and pre-

pared by those continuing legal education providers in subsection (b)

(1). Said self-study may include viewing and listening to all manner

of communication, including, but not limited to, video or audio

recordings or taking online legal courses. The selection of self-study

courses or programs shall be consistent with the objective of this rule,

which is to maintain and enhance the skill level, knowledge, ethics

and competence of the attorney and shall comply with the minimum

quality standards set forth in subsection (c) (6).

(3) By publishing articles in legal publications that have as their

primary goal the enhancement of competence in the legal profession,

including, without limitation, substantive and procedural law, ethics,

law practice management and professionalism.

(4) By teaching legal seminars and courses, including the participa-

tion on panel discussions as a speaker or moderator.

(5) By serving as a full-time faculty member at a law school accred-

ited by the American Bar Association or approved by the state bar

examining committee, in which case, such attorney will be credited

with meeting the minimum continuing legal education requirements

set forth herein.
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(6) By serving as a part-time or adjunct faculty member at a law

school accredited by the American Bar Association or approved by

the state bar examining committee, in which case, such attorney will

be credited with meeting the minimum continuing legal education

requirements set forth herein at the rate of one hour for each hour of

classroom instruction and one hour for each two hours of preparation.

(7) By serving as a judge or coach for a moot court or mock trial

course or competition that is part of the curriculum at or sanctioned

by a law school accredited by the American Bar Association or

approved by the state bar examining committee.

(c) Credit computation:

(1) Credit for any of the above activities shall be based on the actual

instruction time, which may include lecture, panel discussion, and

question and answer periods. Credit for the activity listed in subsection

(b) (7) shall be based upon the actual judging or coaching time, up

to four hours for each activity per year. Self-study credit shall be

based on the reading time or running time of the selected materials

or program.

(2) Credit for attorneys preparing for and presenting legal seminars,

courses or programs shall be based on one hour of credit for each

two hours of preparation. A maximum of six hours of credit may be

credited for preparation of a single program. Credit for presentation

shall be on an hour for hour basis. Credit may not be earned more

than once for the same course given during a calendar year.
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(3) Credit for the writing and publication of articles shall be based

on the actual time required for both researching and drafting. Each

article may be counted only one time for credit.

(4) Continuing legal education courses ordered pursuant to Section

2-37 (a) (5) or any court order of discipline shall not count as credit

toward an attorney’s obligation under this section.

(5) Attorneys may carry forward no more than two credit hours in

excess of the current annual continuing legal education requirement

to be applied to the following year’s continuing legal education

requirement.

(6) To be eligible for continuing legal education credit, the course

or activity must: (A) have significant intellectual or practical content

designed to increase or maintain the attorney’s professional compe-

tence and skills as an [lawyer] attorney; (B) constitute an organized

program of learning dealing with matters directly related to legal sub-

jects and the legal profession; and (C) be conducted by an individual

or group qualified by practical or academic experience.

(d) Attorneys shall retain records to prove compliance with this rule

for a period of seven years. Such records shall be made available

to the Statewide Grievance Committee or its counsel, the minimum

continuing legal education commission, or the disciplinary counsel

upon request.

[(e) Violation of this section shall constitute misconduct.]

(e) Nothing in this section shall be construed to allow the Statewide

Grievance Committee or its counsel, the minimum continuing legal

education commission, or the disciplinary counsel to conduct random
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audits solely to determine whether an attorney is in compliance with

this section.

[(f) Unless it is determined that the violation of this section was

wilful, a noncompliant attorney must be given at least sixty days to

comply with this section before he or she is subject to any discipline.]

(f) An attorney who fails to comply with the minimum continuing

legal education requirement shall be administratively suspended from

the practice of law in this state pursuant to Section 2-27B.

(g) A Minimum Continuing Legal Education Commission (‘‘commis-

sion’’) shall be established by the Judicial Branch and shall be com-

posed of four Superior Court judges and four attorneys admitted to

practice in this state, all of whom shall be appointed by the chief justice

of the Supreme Court or his or her designee and who shall serve

without compensation. The charge of the commission will be to provide

advice regarding the application and interpretation of this rule and to

assist with its implementation including, but not limited to, the develop-

ment of a list of frequently asked questions and other documents to

assist the members of the bar to meet the requirements of this rule.

COMMENTARY—2017: It is the intention of this rule to provide

attorneys with relevant and useful continuing legal education covering

the broadest spectrum of substantive, procedural, ethical and profes-

sional subject matter at the lowest cost reasonably feasible and with

the least amount of supervision, structure and reporting requirements,

which will aid in the development, enhancement and maintenance of

the legal knowledge and skills of practicing attorneys and will facilitate

the delivery of competent legal services to the public.
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The rule also permits an attorney to design his or her own course

of study. The law is constantly evolving and attorneys, like all other

professionals, are expected to keep abreast of changes in the profes-

sion and the law if they are to provide competent representation.

Subsection (a) provides that Connecticut attorneys must complete

twelve credit hours of continuing legal education per calendar year.

Subsection (a) also lists those Connecticut attorneys, who are exempt

from compliance, including, among others: judges, senior judges, attor-

neys serving in the military, new attorneys during the year in which

they are admitted to practice, attorneys who earn less than $1000 in

compensation for the provision of legal services in the subject year,

and those who obtain an exempt status for good cause shown. The

subsection also provides an exemption for attorneys who are dis-

barred, resigned, on inactive status due to disability, or are retired. The

exemption for attorneys who earn less than $1000 in compensation

in a particular year is not intended to apply to attorneys who claim that

they were not paid as a result of billed fees to a client. All compensation

received for the provision of legal services, whether the result of billed

fees or otherwise, must be counted. There is no exemption for attor-

neys who are suspended or on administrative suspension. Subsection

(d) requires an attorney to maintain adequate records of compliance.

For continuing legal education courses, a certificate of attendance

shall be sufficient proof of compliance. For self-study, a contemporane-

ous log identifying and describing the course listened to or watched

and listing the date and time the course was taken, as well as a copy

of the syllabus or outline of the course materials, if available, and,
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when appropriate, a certificate from the course provider, shall be suffi-

cient proof of compliance. For any other form of continuing legal educa-

tion, a file including a log of the time spent and drafts of the prepared

material shall provide sufficient proof of compliance.

COMMENTARY—2022: This revision allows for the administrative

suspension of an attorney who fails to comply with the minimum contin-

uing legal education (MCLE) requirements.

(NEW) Sec. 2-27B. Enforcement of Attorney Registration and Mini-

mum Continuing Legal Education; Administrative Sus-

pension

(a) The Statewide Grievance Committee shall send a notice to each

attorney who has not registered pursuant to Section 2-27 (d), or who

has not completed minimum continuing legal education pursuant to

Section 2-27A, that the attorney’s license to practice law in this state

will be referred to the Superior Court for an administrative suspension

of the attorney’s license to practice law in this state unless by December

31 of the year in which the notice is sent such attorney provides proof

to the Statewide Grievance Committee that for the noncomplying year

the attorney has registered or completed minimum continuing legal

education, or is exempt from minimum continuing legal education.

The Statewide Grievance Committee shall submit to the clerk of the

Superior Court for the Hartford Judicial District a list of attorneys who

did not provide proof of compliance with attorney registration or mini-

mum continuing legal education, or exemption from minimum continu-

ing legal education. Upon order of the court, the attorneys so listed

and referred to the clerk shall be deemed administratively suspended
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from the practice of law in this state until such time as compliance

has occurred and proof of same provided to the Statewide Grievance

Committee, which suspension shall be effective upon publication of

the list in the Connecticut Law Journal. An administrative suspension

of an attorney for failure to comply with attorney registration or minimum

continuing legal education shall not be considered discipline, but an

attorney who is placed on administrative suspension for such failure

shall be ineligible to practice law as an attorney admitted to practice

in this state, and shall not be considered in good standing pursuant

to Section 2-65 of these rules until such time as proof of compliance

is provided to the Statewide Grievance Committee.

(b) An attorney aggrieved by an order placing the attorney on admin-

istrative suspension for failing to comply with Sections 2-27 (d) or 2-

27A may make an application to the Superior Court to have the order

vacated, by filing the application with the Superior Court for the Hartford

Judicial District within thirty days of the date that the order is published,

and mailing a copy of the same by certified mail, return receipt

requested, to the Statewide Grievance Committee. The application

shall set forth the reasons why the application should be granted. The

court shall schedule a hearing on the application, which shall be limited

to whether good cause exists to vacate the suspension order.

(c) The notice required by this section shall be sent by regular mail

to the last address registered by the attorney pursuant to Section 2-

26 and Section 2-27 (d) and to any e-mail address on record with the

Judicial Branch.
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COMMENTARY: This new section provides for procedures and

establishes requirements for notice from the Statewide Grievance

Committee when an attorney fails to register or to comply with the

minimum continuing legal education (MCLE) requirements. It specifies

the process for administrative suspension of attorneys who fail to

provide proof of compliance with registration or MCLE requirements

before December 31 of the year in which the notice was sent by

the Statewide Grievance Committee. This section also provides a

procedure by which an aggrieved attorney may apply to have the order

of administrative suspension vacated.

Sec. 2-35. Action by Statewide Grievance Committee or

Reviewing Committee

(a) Upon receipt of the record from a grievance panel, the Statewide

Grievance Committee may assign the case to a reviewing committee

which shall consist of at least three members of the Statewide Griev-

ance Committee, at least one third of whom are not attorneys. The

Statewide Grievance Committee may, in its discretion, reassign the

case to a different reviewing committee. The committee shall regularly

rotate membership on reviewing committees and assignments of com-

plaints from the various grievance panels. An attorney who maintains

an office for the practice of law in the same judicial district as the

respondent may not sit on the reviewing committee for that case.

(b) The Statewide Grievance Committee and the reviewing commit-

tee shall have the power to issue a subpoena to compel any person

to appear before it to testify in relation to any matter deemed by the

Statewide Grievance Committee or the reviewing committee to be
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relevant to the complaint and to produce before it for examination any

books or papers which, in its judgment, may be relevant to such

complaint. Any such testimony shall be on the record.

(c) If the grievance panel determined that probable cause exists

that the respondent is guilty of misconduct, the Statewide Grievance

Committee or the reviewing committee shall hold a hearing on the

complaint. If the grievance panel determined that probable cause does

not exist, but filed the matter with the Statewide Grievance Committee

because the complaint alleges that a crime has been committed, the

Statewide Grievance Committee or the reviewing committee shall

review the determination of no probable cause, take evidence if it

deems it appropriate and, if it determines that probable cause does

exist, shall take the following action: (1) if the Statewide Grievance

Committee reviewed the grievance panel’s determination, it shall hold

a hearing concerning the complaint or assign the matter to a reviewing

committee to hold the hearing; or (2) if a reviewing committee reviewed

the grievance panel’s determination, it shall hold a hearing concerning

the complaint or refer the matter to the Statewide Grievance Committee

which shall assign it to another reviewing committee to hold the

hearing.

(d) Disciplinary counsel may add additional allegations of miscon-

duct to the grievance panel’s determination that probable cause exists

in the following circumstances:

(1) Prior to the hearing before the Statewide Grievance Committee

or the reviewing committee, disciplinary counsel may add additional
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allegations of misconduct arising from the record of the grievance

complaint or its investigation of the complaint.

(2) Following commencement of the hearing before the Statewide

Grievance Committee or the reviewing committee, disciplinary counsel

may only add additional allegations of misconduct for good cause

shown and with the consent of the respondent and the Statewide

Grievance Committee or the reviewing committee. Additional allega-

tions of misconduct may not be added after the hearing has concluded.

(e) If disciplinary counsel determines that additional allegations of

misconduct exist, it shall issue a written notice to the respondent and

the Statewide Grievance Committee, which shall include, but not be

limited to, the following: (1) a description of the factual allegation or

allegations that were considered in rendering the determination; and

(2) for each such factual allegation, an identification of the specific

provision or provisions of the applicable rules governing attorney con-

duct considered in rendering the determination.

(f) The respondent shall be entitled to a period of not less than thirty

days before being required to appear at a hearing to defend against

any additional charges of misconduct filed by the disciplinary counsel.

(g) At least two of the same members of a reviewing committee

shall be [physically] present at all hearings held by the reviewing

committee. [Unless waived by the disciplinary counsel and the respon-

dent, the remaining member of the reviewing committee shall obtain

and review the transcript of each such hearing and shall participate

in the committee’s determination.] If a member of the reviewing com-

mittee is absent for the hearing, the member’s participation in the
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determination of the matter shall be waived unless the disciplinary

counsel or the respondent object at the commencement of the hearing.

If an objection is raised, then the absent member of the reviewing

committee shall obtain and review the transcript of each such hearing

and shall participate in the committee’s determination. All hearings

following a determination of probable cause shall be public and on

the record.

(h) The complainant and respondent shall be entitled to be present

at all hearings and other proceedings on the complaint at which testi-

mony is given and to have counsel present. At all hearings, the respon-

dent shall have the right to be heard in the respondent’s own defense

and by witnesses and counsel. The disciplinary counsel shall pursue

the matter before the Statewide Grievance Committee or reviewing

committee. The disciplinary counsel and the respondent shall be enti-

tled to examine or cross-examine witnesses. At the conclusion of

the evidentiary phase of a hearing, the complainant, the disciplinary

counsel and the respondent shall have the opportunity to make a

statement, either individually or through counsel. The Statewide Griev-

ance Committee or reviewing committee may request oral argument.

(i) Within ninety days of the date the grievance panel filed its determi-

nation with the Statewide Grievance Committee pursuant to Section

2-32 (i), the reviewing committee shall render a final written decision

dismissing the complaint, imposing sanctions and conditions as

authorized by Section 2-37 or directing the disciplinary counsel to file

a presentment against the respondent in the Superior Court and file it

with the Statewide Grievance Committee. In a decision of the reviewing
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committee directing the disciplinary counsel to file a presentment

against the respondent, the reviewing committee may direct that the

presentment include additional findings of misconduct beyond those

set forth in the probable cause finding and the additional allegations

of misconduct if the findings are supported by the record. Where there

is a final decision dismissing the complaint, the reviewing committee

may give notice in a written summary order to be followed by a full

written decision. The reviewing committee’s record in the case shall

consist of a copy of all evidence it received or considered, including

a transcript of any testimony heard by it, and its decision. The record

shall also be sent to the Statewide Grievance Committee. The

reviewing committee shall forward a copy of the final decision to the

complainant, the disciplinary counsel, the respondent, and the griev-

ance panel to which the complaint was forwarded. The decision shall

be a matter of public record if there was a determination by a grievance

panel, a reviewing committee or the Statewide Grievance Committee

that there was probable cause that the respondent was guilty of mis-

conduct. The reviewing committee may file a motion for extension of

time not to exceed thirty days with the Statewide Grievance Committee

which shall grant the motion only upon a showing of good cause. If

the reviewing committee does not complete its action on a complaint

within the time provided in this section, the Statewide Grievance Com-

mittee shall, on motion of the complainant or the respondent or on its

own motion, inquire into the delay and determine the appropriate

course of action. Enforcement of the final decision, including the publi-

cation of the notice of a reprimand pursuant to Section 2-54, shall be
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stayed for thirty days from the date of the issuance to the parties of

the final decision. In the event the respondent timely submits to the

Statewide Grievance Committee a request for review of the final deci-

sion of the reviewing committee, such stay shall remain in full force

and effect pursuant to Section 2-38 (b).

(j) If the reviewing committee finds probable cause to believe the

respondent has violated the criminal law of this state, it shall report

its findings to the chief state’s attorney.

(k) Within thirty days of the issuance to the parties of the final

decision by the reviewing committee, the respondent may submit to

the Statewide Grievance Committee a request for review of the deci-

sion. No request for review may be submitted following a decision

approving a proposed disposition filed pursuant to Section 2-82 (b)

or (g). Any request for review submitted under this section must specify

the basis for the request including, but not limited to, a claim or claims

that the reviewing committee’s findings, inferences, conclusions or

decision is or are: (1) in violation of constitutional, rules of practice or

statutory provisions; (2) in excess of the authority of the reviewing

committee; (3) made upon unlawful procedure; (4) affected by other

error of law; (5) clearly erroneous in view of the reliable, probative,

and substantial evidence on the whole record; or (6) arbitrary or capri-

cious or characterized by abuse of discretion or clearly unwarranted

exercise of discretion and the specific basis for such claim or claims.

For grievance complaints filed on or after January 1, 2004, the respon-

dent shall serve a copy of the request for review on disciplinary counsel

in accordance with Sections 10-12 through 10-17. Within fourteen
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days of the respondent’s submission of a request for review, disciplin-

ary counsel may file a response. Disciplinary counsel shall serve a

copy of the response on the respondent in accordance with Sections

10-12 through 10-17. No reply to the response shall be allowed.

(I) If, after its review of a complaint pursuant to this section that was

forwarded to the Statewide Grievance Committee pursuant to Section

2-32 (i) (2), a reviewing committee agrees with a grievance panel’s

determination that probable cause does not exist that the attorney is

guilty of misconduct and there has been no finding of probable cause

by the Statewide Grievance Committee or a reviewing committee, the

reviewing committee shall have the authority to dismiss the complaint

within the time period set forth in subsection (e) of this section without

review by the Statewide Grievance Committee. The reviewing commit-

tee shall file its decision dismissing the complaint with the Statewide

Grievance Committee along with the record of the matter and shall

send a copy of the decision to the complainant, the respondent, and

the grievance panel to which the complaint was assigned.

(m) If the Statewide Grievance Committee does not assign a com-

plaint to a reviewing committee, it shall have one hundred and twenty

days from the date the panel’s determination was filed with it to render

a decision dismissing the complaint, imposing sanctions and condi-

tions as authorized by Section 2-37 or directing the disciplinary counsel

to file a presentment against the respondent. In a decision of the

Statewide Grievance Committee directing the disciplinary counsel to

file a presentment against the respondent, the Statewide Grievance

Committee may direct that the presentment include additional findings
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of misconduct beyond those set forth in the probable cause finding and

the additional allegations of misconduct if the findings are supported

by the record. The decision shall be a matter of public record. The

failure of a reviewing committee to complete its action on a complaint

within the period of time provided in this section shall not be cause

for dismissal of the complaint. If the Statewide Grievance Committee

finds probable cause to believe that the respondent has violated the

criminal law of this state, it shall report its findings to the chief

state’s attorney.

COMMENTARY: The amendment to the first sentence of subsection

(g) provides clarity and support for the Judicial Branch’s efforts to

conduct hearings remotely via a videoconferencing platform. The other

amendment to subsection (g) provides that an objection regarding an

absent reviewing committee member must be raised at the time of

the hearing or it will be waived. If the respondent fails to appear at the

hearing, the respondent cannot later claim that the waiver was invalid.

The amendments to subsections (i) and (m) codify longstanding

practice permitting either the reviewing committee or the Statewide

Grievance Committee to add findings of misconduct to a decision

directing disciplinary counsel to file a presentment. Because the pre-

sentment directive is an interim order, the respondent has notice of

the charges and the right to a de novo hearing before the court prior

to final discipline being imposed, which protects any due process

concerns.

The amendment to subsection (k) prohibits the right to request

review or take an appeal of a disciplinary order that was consented
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to by the respondent. The amendment expedites agreed upon disci-

pline and ends unnecessary delay in issuing discipline ordered by

the reviewing committee or Statewide Grievance Committee and in

pursuing Section 2-82 (g) presentments before the Superior Court.

Sec. 2-36. Action by Statewide Grievance Committee on

Request for Review

Within sixty days of the expiration of the thirty day period for the

filing of a request for review under Section 2-35 (k), or, with regard

to grievance complaints filed on or after January 1, 2004, within sixty

days of the expiration of the fourteen day period for the filing of a

response by disciplinary counsel to a request for review under that

section, the Statewide Grievance Committee shall issue a written deci-

sion affirming the decision of the reviewing committee, dismissing the

complaint, imposing sanctions and conditions as authorized by Section

2-37, directing the disciplinary counsel to file a presentment against

the respondent in the Superior Court or referring the complaint to the

same or a different reviewing committee for further investigation and

a decision. Before issuing its decision, the Statewide Grievance Com-

mittee may, in its discretion, request oral argument. The Statewide

Grievance Committee shall forward a copy of its decision to the com-

plainant, the disciplinary counsel, the respondent, the reviewing com-

mittee and the grievance panel which investigated the complaint. The

decision shall be a matter of public record. A decision of the Statewide

Grievance Committee shall be issued only if the respondent has timely

filed a request for review under Section 2-35 (k). A respondent may

not appeal to the Superior Court a decision of the Statewide Grievance
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Committee affirming the reviewing committee’s decision directing the

disciplinary counsel to file a presentment against the respondent.

COMMENTARY: The amendment codifies existing appellate law.

A decision directing the disciplinary counsel to file a presentment

against the respondent is an interim order of discipline that is presented

to the court in a de novo hearing. In Miniter v. Statewide Grievance

Committee, 122 Conn. App. 410, 998 A.2d 268, cert. denied, 298

Conn. 923, 4 A.3d 1228 (2010), the appellate court held that an appeal

from an order of presentment was an impermissible interlocutory

appeal, because the decision directing that a presentment be filed

does not either terminate a separate and distinct proceeding, or termi-

nate the rights of a party such that further proceedings could not affect

them, as required by State v. Curcio, 191 Conn. 27, 463 A.2d 566

(1983). See Rozbicki v. Statewide Grievance Committee, 157 Conn.

App. 613, 115 A.3d 532 (2015). The amendment expedites the most

serious disciplinary cases to a hearing and final decision and prohibits

unnecessary delay in pursuing presentments before the Superior

Court.

Sec. 2-39. Reciprocal Discipline

(a) Upon being informed that a lawyer admitted to the Connecticut

bar has resigned, been disbarred, suspended or otherwise disciplined,

or placed on inactive disability status in another jurisdiction, and that

said discipline or inactive disability status has not been stayed, the

disciplinary counsel shall obtain a certified copy of the order and file

it with the Superior Court for the judicial district wherein the lawyer

maintains an office for the practice of law in this state, except that, if
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the lawyer has no such office, the disciplinary counsel shall file the

certified copy of the order from the other jurisdiction with the Superior

Court for the judicial district of Hartford. No entry fee shall be required

for proceedings hereunder.

(b) Upon receipt of a certified copy of the order, the court shall

forthwith cause to be served upon the lawyer a copy of the order from

the other jurisdiction and an order directing the lawyer to file within thirty

days of service, with proof of service upon the disciplinary counsel,

an answer admitting or denying the action in the other jurisdiction and

setting forth, if any, reasons why commensurate action in this state

would be unwarranted. Such certified copy will constitute prima facie

evidence that the order of the other jurisdiction entered and that the

findings contained therein are true.

(c) Upon the expiration of the thirty day period the court shall assign

the matter for a hearing. After hearing, the court shall take commensu-

rate action unless it is found that [any defense set forth in the answer]

the respondent has [been] established by clear and convincing evi-

dence that:

(1) The procedure in the predicate matter was so lacking in notice or

opportunity to be heard as to constitute a deprivation of due process; or

(2) There was such infirmity of proof establishing the misconduct

in the predicate matter as to give rise to the clear conviction that the

court could not, consistent with its duty, accept as final the conclusion

on that subject; or

(3) The discipline imposed would result in grave injustice; or
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(4) The misconduct established in the predicate matter warrants

substantially different discipline in this state; or

(5) The reason for the original transfer to inactive disability status

no longer exists.

(d) Notwithstanding the above, a reciprocal discipline action need

not be filed if the conduct giving rise to discipline in another jurisdiction

has already been the subject of a formal review by the court or State-

wide Grievance Committee.

COMMENTARY: The amendment to subsection (c) is based on the

criteria set forth in ABA Model Rules for Lawyer Disciplinary Enforce-

ment Rule 22. A judicial determination of misconduct or disability by

the respondent in another jurisdiction is conclusive, and not subject to

relitigation in the forum state. The court should impose commensurate

discipline or disability inactive status unless it determines, after review

limited to the record of the proceedings in the foreign jurisdiction, that

one of the grounds specified in subsection (c) exists. These criteria

were first listed as optional factors to be considered in the 2004 com-

mentary to this section and are now codified.

Sec. 2-42. Conduct Constituting Threat of Harm to Clients

(a) [If there is a disciplinary proceeding pending against a lawyer,

or if there has been a notice of overdraft in accordance with the

provisions of Section 2-28 (f) and the grievance panel, the reviewing

committee, the Statewide Grievance Committee or the disciplinary

counsel believes that the lawyer poses a substantial threat of irrepara-

ble harm to his or her clients or to prospective clients, or that there

has been an unexplained overdraft in the lawyer’s trust funds account,
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the panel or committee shall so advise the disciplinary counsel. The

disciplinary counsel shall, upon being so advised or upon his or her

own belief, apply to the court for an order of interim suspension.] If a

grievance panel, a reviewing committee, the Statewide Grievance

Committee or the disciplinary counsel believes that a lawyer poses a

substantial threat of irreparable harm to his or her clients or to prospec-

tive clients, the disciplinary counsel shall apply to the court for an

order of interim suspension. The disciplinary counsel shall provide the

lawyer with notice that an application for interim suspension has been

filed and that a hearing will be held on such application.

(b) The court, after hearing, pending final disposition of the disciplin-

ary proceeding, may, if it finds that the lawyer poses a substantial

threat of irreparable harm to his or her clients or to prospective clients,

enter an order of interim suspension, or may order such other interim

action as deemed appropriate. Thereafter, upon good cause shown,

the court may, in the interest of justice, set aside or modify the interim

suspension or other order entered pursuant hereto. Whenever the

court enters an interim suspension order pursuant hereto, the court

may appoint a trustee, pursuant to Section 2-64, to protect the clients’

and the suspended attorney’s interests.

(c) No entry fee shall be required for proceedings hereunder. Any

hearings necessitated by the proceedings may, in the discretion of

the court, be held in chambers.

COMMENTARY: The amendment allows disciplinary authorities to

commence an application for interim suspension in situations where

there is no disciplinary proceeding or overdraft investigation pending,
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but it is believed that the lawyer poses a substantial threat of irreparable

harm to clients. This rule change allows disciplinary authorities to file

an interim suspension action if they are aware that a lawyer is missing,

has been incarcerated prior to a finding of guilt, or that a credible

allegation exists that the lawyer has misappropriated client’s funds,

or that the lawyer’s conduct has been referred to a grievance panel

for an investigation. This change allows for expedited review by the

court of these serious matters, while the disciplinary investigation is

still occurring and protects the public without undue delay. The burden

of proof still remains on the disciplinary counsel to prove irreparable

harm by clear and convincing evidence before an independent judicial

authority and allows for the court to set aside such a suspension if

good cause can be shown by the attorney.

Sec. 2-53. Reinstatement after Suspension, Disbarment or Res-

ignation

(a) An attorney who has been suspended from the practice of law

in this state for a period of one year or more or has remained under

suspension pursuant to an order of interim suspension for a period

of one year or more shall be required to apply for reinstatement in

accordance with this section, unless the court that imposed the disci-

pline expressly provided in its order that such application is not

required. An attorney who has been suspended for less than one year

need not file an application for reinstatement pursuant to this section,

unless otherwise ordered by the court at the time the discipline was

imposed.
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(b) An attorney who was disbarred or resigned shall be required to

apply for reinstatement pursuant to this section, but shall not be eligible

to do so until after five years from the effective date of disbarment or

acceptance by the court of the resignation, unless the court that

imposed the discipline expressly provided a shorter period of disbar-

ment or resignation in its order. No attorney who has resigned from

the bar and waived the privilege of applying for readmission or rein-

statement to the bar at any future time shall be eligible to apply for

readmission or reinstatement to the bar under this rule.

(c) In no event shall an application for reinstatement by an attorney

disbarred pursuant to the provisions of Section 2-47A be considered

until after twelve years from the effective date of the disbarment.

No such application may be granted unless the attorney provides

satisfactory evidence that full restitution has been made of all sums

found to be knowingly misappropriated, including, but not limited to,

restitution to the client security fund for all claims paid resulting from

the attorney’s dishonest misconduct.

(d) Unless otherwise ordered by the court, an application for rein-

statement shall not be filed until:

(1) The applicant is in compliance with Sections 2-27 (d), 2-70 and

2-80;

(2) The applicant is no longer the subject of any pending disciplinary

proceedings or investigations;

(3) The applicant has passed the Multistate Professional Responsi-

bility Examination (MPRE) not more than six months prior to the filing

of the application;
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(4) The applicant has successfully completed any criminal sentence

including, but not limited to, a sentence of incarceration, probation,

parole, supervised release, or period of sex offender registration and

has fully complied with any orders regarding conditions, restitution,

criminal penalties or fines;

(5) The applicant has fully complied with all conditions imposed

pursuant to the order of discipline. If an applicant asserts that a certain

disciplinary condition is impossible to fulfill, he or she must apply to

the court that ordered the condition for relief from that condition prior

to filing an application for reinstatement;

(6) The bar examining committee has received an application fee.

The fee shall be established by the chief court administrator and shall

be expended in the manner provided by Section 2-22 of these rules.

(e) An application for reinstatement shall be filed with the clerk of

the Superior Court in the jurisdiction that issued the discipline. The

application shall be filed under oath and on a form approved by the

Office of the Chief Court Administrator. The application shall be accom-

panied by proof of payment of the application fee to the bar examin-

ing committee.

(f) The application shall be referred by the clerk of the Superior

Court where it is filed to the chief justice or designee, who shall refer

the matter to a standing committee on recommendations for admission

to the bar whose members do not maintain their primary office in the

same judicial district as the applicant.

(g) The clerk of the Superior Court shall give notice of the pendency

of the application to the state’s attorney of that court’s judicial district,
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the grievance counsel to the grievance panel whose jurisdiction

includes that judicial district court location, the Statewide Grievance

Committee, the Office of the Chief Disciplinary Counsel, the client

security fund committee, the attorney or attorneys appointed by the

court pursuant to Section 2-64, and to all complainants whose com-

plaints against the attorney resulted in the discipline for which the

attorney was disbarred or suspended or resigned. The clerk shall

also promptly publish notice on the Judicial Branch website, in the

Connecticut Law Journal, and in a newspaper with substantial distribu-

tion in the judicial district where the application was filed.

(h) Within sixty days of the referral from the chief justice to a stand-

ing committee, the Statewide Grievance Committee and the Office of

the Chief Disciplinary Counsel shall file a report with the standing

committee, which report may include additional relevant information,

commentary in the information provided in the application and recom-

mendations on whether the applicant should be reinstated. Both the

Statewide Grievance Committee and the Office of the Chief Disciplin-

ary Counsel may file an appearance and participate in any investigation

into the application and at any hearing before the standing committee,

and at any court proceeding thereon. All filings by the Statewide Griev-

ance Committee and the Office of the Chief Disciplinary Counsel and

any other party shall be served and certified to all other parties pursuant

to Section 10-12.

(i) The standing committee shall investigate the application, hold

hearings pertaining thereto and render a report with its recommenda-

tions to the court. The standing committee shall give written notice of
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all hearings to the applicant, the state’s attorney of the court’s judicial

district, the grievance counsel to the grievance panel whose jurisdiction

includes that judicial district location where the application was filed,

the Statewide Grievance Committee, the Office of the Chief Disciplin-

ary Counsel, the client security fund committee, the attorney or attor-

neys appointed by the court pursuant to Section 2-64, and to all com-

plainants whose complaints against the attorney resulted in the

discipline for which the attorney was disbarred or suspended or

resigned. The standing committee shall also publish all hearing notices

on the Judicial Branch website, in the Connecticut Law Journal and

in a newspaper with substantial distribution in the county where the

application was filed.

(j) The standing committee shall take all testimony at its hearings

under oath and shall include in its report subordinate findings of facts

and conclusions as well as its recommendation. The standing commit-

tee shall have a record made of its proceedings which shall include

a copy of the application for reinstatement, any reports filed by the

Statewide Grievance Committee and Office of the Chief Disciplinary

Counsel, a copy of the record of the applicant’s disciplinary history, a

transcript of its hearings thereon, any exhibits received by the standing

committee, any other documents considered by the standing commit-

tee in making its recommendations, and copies of all notices provided

by the standing committee in accordance with this section. Record

materials containing personal identifying information or medical infor-

mation may, in the discretion of the standing committee, be redacted,

or open for inspection only to the applicant and other persons having
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a proper interest therein and upon order of the court. The standing

committee shall complete work on the application within 180 days of

referral from the chief justice. It is the applicant’s burden to demonstrate

by clear and convincing evidence that he or she possesses good moral

character and fitness to practice law as defined by Section 2-5A.

(k) Upon completion of its investigation, the standing committee

shall file its recommendation in writing together with a copy of the

record with the clerk of the Superior Court. The report shall recommend

that the application be granted, granted with conditions, or denied.

The standing committee’s report shall be served and certified to all

other parties pursuant to Section 10-12.

(I) The court shall thereupon inform the chief justice of the pending

application and recommendation, and the chief justice shall designate

two other judges of the Superior Court to sit with the judge presiding

at the session. The applicant, the Statewide Grievance Committee,

the Office of the Chief Disciplinary Counsel and the standing committee

shall have an opportunity to appear and be heard at any hearing. The

three judge panel, or a majority of them, shall determine whether the

application should be granted.

(m) If the application for reinstatement is denied, the reasons therefor

shall be stated on the record or put in writing. Unless otherwise ordered

by the court, the attorney may not reapply for reinstatement for a

period of at least one year following the denial.

COMMENTARY: The amendment clarifies that attorneys who have

been suspended under an interim order of suspension for a period of
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one year or more must comply with the reinstatement requirements

under this section.

Sec. 2-65. Good Standing of Attorney

An attorney is in good standing in this state if the attorney has been

admitted to the bar of this state, has registered with the Statewide

Grievance Committee in compliance with Section 2-27 (d), has com-

plied with Sections 2-27A and 2-70, and is not under suspension, on

inactive status, disbarred, or resigned from the bar.

COMMENTARY: This revision refers to language in Section 2-27B

(a) that an attorney who has been placed on administrative suspension

for failure to comply with attorney registration or minimum continuing

legal education requirements shall not be considered in good standing.

Sec. 3-1. Appearance for Plaintiff on Writ or Complaint in Civil

and Family Cases

When a writ has been signed by an attorney at law admitted to

practice in the courts of this state, such writ shall contain the attorney’s

name, juris number, mailing address, [and] telephone number, and

e-mail address, all of which shall be typed or printed on the writ, and

the attorney’s appearance shall be entered for the plaintiff, unless

such attorney by endorsement on the writ shall otherwise direct, or

unless such attorney shall type or print on the writ the name, address,

juris number, [and] telephone number, and e-mail address of the

professional corporation or firm, of which such attorney shall be a

member, entering its appearance for the plaintiff. The signature on

the complaint of any person proceeding without the assistance of
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counsel pursuant to Section 8-1 shall be deemed to constitute the

self-represented appearance of such party, who shall be required to

type or print on the writ the party’s name, mailing address, telephone

number, and e-mail address.

COMMENTARY: These changes will facilitate the scheduling of

remote proceedings, which requires the court to e-mail a Microsoft

Teams link to the participants.

Sec. 3-3. Form and Signing of Appearance

(a) Except as otherwise provided in subsection (b); each appearance

shall: (1) be filed on Judicial Branch form JD-CL-12; (2) include the

name and number of the case, the name of the court location to which

it is returnable and the date; (3) be legibly signed by the individual

preparing the appearance with the individual’s own name; and (4)

state the party or parties for whom the appearance is being entered and

the official (with position or department, if desired), firm, professional

corporation or individual whose appearance is being entered, together

with the juris number assigned thereto, if any, the mailing address,[

and the] telephone number and e-mail address.

(b) Each limited appearance pursuant to Section 3-8 (b) shall: (1)

be filed on Judicial Branch form JD-CL-121; (2) include the name and

number of the case, the name of the court location to which it is

returnable and the date; (3) be legibly signed by the individual preparing

the appearance with the individual’s own name; and (4) state the party

or parties for whom the appearance is being entered and the official

(with position or department, if desired), firm, professional corporation

or individual whose appearance is being entered, together with the



Page 82PB July 13, 2021CONNECTICUT LAW JOURNAL

juris number assigned thereto if any, the mailing address,[ and the]

telephone number and e-mail address; (5) define the proceeding or

event for which the lawyer is appearing; and (6) state that the attorney

named on the limited appearance is available for service of process

only for those matters described on the limited appearance. All plead-

ings, motions, or other documents served on the limited appearance

attorney shall also be served in the same manner on the party for

whom the limited appearance was filed. For all other matters, service

must be made on the party instead of the attorney who filed the limited

appearance, unless otherwise ordered by court.

(c) This section does not apply to appearances entered pursuant

to Section 3-1.

COMMENTARY: These changes will facilitate the scheduling of

remote proceedings, which requires the court to e-mail a Microsoft

Teams link to the participants.

Sec. 3-6. Appearances for Bail, [or] Detention Hearing, or Alter-

native Arraignment Proceedings Only

(a) An attorney, prior to the entering of an appearance by any other

attorney, may enter an appearance for the defendant in a criminal

case for the sole purpose of representing the defendant at a hearing

for the fixing of bail. Such appearance shall be in writing and shall be

styled, ‘‘for the purpose of the bail hearing only.’’ Upon entering such

an appearance, that attorney shall be entitled to confer with the prose-

cuting authority in connection with the bail hearing.

(b) An attorney may enter an appearance in a delinquency proceed-

ing for the sole purpose of representing the respondent at any detention
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hearing; such appearance shall be in writing and styled ‘‘for the purpose

of detention hearing only.’’

(c) An attorney may enter an appearance for the defendant in a

criminal case who is subject to a motion to arraign such defendant

remotely or without his or her presence pursuant to subsection (c) of

Section 37-1 for the limited purpose of representing the defendant at

the hearing on such motion, any arraignment conducted pursuant to

that subsection, and until the defendant’s first appearance in court.

Such appearance shall be in writing and shall be styled, ‘‘for the

purpose of alternative arraignment proceedings only.’’ Upon entering

such an appearance, that attorney shall be entitled to confer with the

prosecuting authority in connection with the hearing on such motion,

the arraignment of the defendant in accordance with subsection (c)

of Section 37-1, if any, and until the defendant’s first appearance

in court.

COMMENTARY: This section has been amended to address the

alternative arraignment proceedings established in Section 37-1 and

the need for a limited criminal appearance for public defenders desig-

nated to represent defendants subject to such alternative arraignment

proceedings pursuant to new subsection (c) of Section 37-1 and new

subsection (c) of Section 37-6.

Sec. 3-8. Appearance for Represented Party

(a) Whenever an attorney files an appearance for a party, or the

party files an appearance for himself or herself, and there is already

an appearance of an attorney or party on file for that party, the attorney

or party filing the new appearance shall state thereon whether such
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appearance is in place of or in addition to the appearance or appear-

ances already on file. Section 25-6A shall apply to any appearance

filed in a family case by a self-represented party when filed in addition

to an appearance or appearances already on file.

(b) An attorney is permitted to file an appearance limited to a specific

event or proceeding in any family or civil case. If an event or proceeding

in a matter in which a limited appearance has been filed has been

continued to a later date, for any reason, it is not deemed completed

unless otherwise ordered by the court. Except with leave of court, a

limited appearance may not be filed to address a specific issue or to

represent the client at or for a portion of a hearing. A limited appearance

may not be limited to a particular length of time or the exhaustion of

a fee. Whenever an attorney files a limited appearance for a party,

the limited appearance shall be filed in addition to any self-represented

appearance that the party may have already filed with the court. Upon

the filing of the limited appearance, the client may not file or serve

pleadings, discovery requests or otherwise represent himself or herself

in connection with the proceeding or event that is the subject of the

limited appearance. An attorney shall not file a limited appearance for

a party when filing a new action or during the pendency of an action

if there is no appearance on file for that party, unless the party for

whom the limited appearance is being filed files an appearance in

addition to the attorney’s limited appearance at the same time. A

limited appearance may not be filed on behalf of a firm or corporation.

A limited appearance may not be filed in criminal or juvenile cases,
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except that a limited appearance may be filed pursuant to Section

79a-3 (c) (1).

(c) The provisions of this section regarding parties filing appearances

for themselves do not apply to criminal cases.

COMMENTARY: This revision to subsection (a) refers to new Sec-

tion 25-6A, which governs parties with dual representation in family

cases. The revision to the last sentence of subsection (b) was adopted

by the judges of the Superior Court on June 26, 2020, and became

effective on July 14, 2020, on an interim basis, pursuant to Section

1-9 of the Practice Book. That change was in response to the Supreme

Court opinion in In re Taijha H.-B., 333 Conn. 297, 216 A.3d 601 (2019),

and is intended to be consistent with the Rules of Appellate Procedure.

AMENDMENTS TO THE CIVIL RULES

Sec. 10-44. —Substitute Pleading; Judgment

Within fifteen days after the granting of any motion to strike, the

party whose pleading has been stricken may file a new pleading;

provided that in those instances where an entire complaint, counter-

claim or cross complaint, or any count in a complaint, counterclaim

or cross complaint has been stricken, and the party whose pleading

or a count thereof has been so stricken fails to file a new pleading

within that fifteen day period, the judicial authority may, upon motion,

enter judgment against said party on said stricken complaint, counter-

claim or cross complaint, or count thereof.

Any new pleading filed pursuant to this section shall be accompanied

by a separate document which shows the differences between the
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previous pleading and the new pleading by using underlining to indicate

new language and by using either brackets or strikethrough to indicate

deleted language.

Nothing in this section shall dispense with the requirements of Sec-

tions 61-3 or 61-4 of the appellate rules.

COMMENTARY: This revision requires that substitute pleadings be

accompanied by a document that shows the additions and deletions

made to the original filing, mirroring the requirements of Section 10-

60 (a) (3).

Sec. 10-59. Amendments; Amendment as of Right by Plaintiff

The plaintiff may amend any defect, mistake or informality in the

writ, complaint or petition and insert new counts in the complaint,

which might have been originally inserted therein, without costs, during

the first thirty days after the return day. (See General Statutes § 52-

128 and annotations.)

Any writ, complaint or petition amended pursuant to this section

shall be accompanied by a separate document showing the portion

or portions of the original writ, complaint or petition so amended by

using underlining to indicate new language and by using either brackets

or strikethrough to indicate deleted language.

COMMENTARY: This revision requires that writs, complaints or

petitions amended pursuant to this section be accompanied by a docu-

ment that shows the additions and deletions made to the original filing,

mirroring the requirements of Section 10-60 (a) (3).
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Sec. 10-60. —Amendment by Consent, Order of Judicial Author-

ity, or Failure To Object

(a) Except as provided in Section 10-66, a party may amend his or

her pleadings or other parts of the record or proceedings at any time

subsequent to that stated in the preceding section in the following

manner:

(1) By order of judicial authority; or

(2) By written consent of the adverse party; or

(3) By filing a request for leave to file an amendment together with[:

(A)] the amended pleading or other parts of the record or proceedings[,

and (B) an additional document showing the portion or portions of the

original pleading or other parts of the record or proceedings with the

added language underlined and the deleted language stricken through

or bracketed]. The party shall file the request and accompanying docu-

ments after service upon each party as provided by Sections 10-12

through 10-17, and with proof of service endorsed thereon. If no party

files an objection to the request within fifteen days from the date it is

filed, the amendment shall be deemed to have been filed by consent

of the adverse party. If an opposing party shall have objection to

any part of such request or the amendment appended thereto, such

objection in writing specifying the particular paragraph or paragraphs

to which there is objection and the reasons therefor, shall, after service

upon each party as provided by Sections 10-12 through 10-17 and

with proof of service endorsed thereon, be filed with the clerk within

the time specified above and placed upon the next short calendar list.
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(b) Any amended pleading or other part of the record or proceedings

filed pursuant to this section or accompanying a request for leave to

file an amendment pursuant to this section shall be accompanied by

a separate document showing the amendments to the original pleading

or other parts of the record or proceedings being amended by using

underlining to indicate new language and by using either brackets or

strikethrough to indicate deleted language.

[(b)] (c) The judicial authority may restrain such amendments so

far as may be necessary to compel the parties to join issue in a

reasonable time for trial. If the amendment occasions delay in the trial

or inconvenience to the other party, the judicial authority may award

costs in its discretion in favor of the other party. For the purposes of

this rule, a substituted pleading shall be considered an amendment.

(See General Statutes § 52-130 and annotations.)

COMMENTARY: This revision requires that amended pleadings be

accompanied by a document that shows the additions and deletions

made to the original filing, expanding the requirements of Section 10-

60 (a) (3) to apply to all such amended pleadings.

Sec. 13-6. Interrogatories; In General

(a) In any civil action, in any probate appeal, or in any administrative

appeal where the judicial authority finds it reasonably probable that

evidence outside the record will be required, any party may serve in

accordance with Sections 10-12 through 10-17 written interrogatories,

which may be in electronic format, upon any other party to be answered

by the party served. Written interrogatories may be served upon any

party without leave of the judicial authority at any time after the return
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day. Except as provided in subsection (d) or where the interrogatories

are served electronically as provided in Section 10-13 and in a format

that allows the recipient to electronically insert the answers in the

transmitted document, the party serving interrogatories shall leave

sufficient space following each interrogatory in which the party to whom

the interrogatories are directed can insert the answer. In the event

that an answer requires more space than that provided on interrogato-

ries that were not served electronically and in a format that allows

the recipient to electronically insert the answers in the transmitted

document, the answer shall be continued on a separate sheet of paper

which shall be attached to the completed answers.

(b) Interrogatories may relate to any matters which can be inquired

into under Sections 13-2 through 13-5, and the answers may be used

at trial to the extent permitted by the rules of evidence. In all personal

injury actions alleging liability based on the operation or ownership of

a motor vehicle or alleging liability based on the ownership, mainte-

nance or control of real property, or in actions claiming a loss of

consortium or uninsured/underinsured motorist coverage benefits, the

interrogatories shall be limited to those set forth in Forms 201, 202,

203, 208, 210, 212, 213 and/or 214 of the rules of practice, unless

upon motion, the judicial authority determines that such interrogatories

are inappropriate or inadequate in the particular action. These forms

are set forth in the Appendix of Forms in this volume. Unless the judicial

authority orders otherwise, the frequency of use of interrogatories in

all actions except those for which interrogatories have been set forth
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in Forms 201, 202, 203, 208, 210, 212, 213 [and/or], 214, 218, 220

and/or 221 of the rules of practice is not limited.

(c) In all actions alleging medical negligence, the interrogatories

shall be limited to: (1) those set forth in Forms 218, 220, and 221 of

the rules of practice and contained in the Appendix of Forms in this

volume to which no objections shall be allowed and (2) twenty addi-

tional interrogatories as of right, which may not contain subparts. The

party to whom the additional twenty as of right interrogatories are

directed may file specific, individual objections to each additional as

of right interrogatory.

[(c)] (d) The standard interrogatories in civil actions, including stan-

dard and as of right additional interrogatories in medical negligence

actions, are intended to address discovery needs in most cases in

which their use is mandated, but they do not preclude any party from

moving for permission to serve such additional discovery as may be

necessary in any particular case as contemplated by Section 13-2.

[(d)] (e) In lieu of serving the interrogatories set forth in Forms 201,

202, 203, 208, 210, 212, 213 [and/or], 214, 218, 220, and/or 221 of

the rules of practice on a party who is represented by counsel, the

moving party may serve on such party a notice of interrogatories,

which shall not include the actual interrogatories to be answered, but

shall instead set forth the number of the Practice Book form containing

such interrogatories and the name of the party to whom the interrogato-

ries are directed. The party to whom such notice is directed shall in

his or her response set forth each interrogatory immediately followed

by that party’s answer thereto.
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[(e)] (f) The party serving interrogatories or the notice of interrogato-

ries shall not file them with the court.

[(f)] (g) Unless leave of court is granted, the instructions to Forms

201 through 203 are to be used for all nonstandard interrogatories.

COMMENTARY: The changes to this section provide that in all

actions alleging medical negligence, the interrogatories are limited

to those in new Forms 218, 220, and 221, and twenty additional

interrogatories as of right. No objections shall be allowed to the inter-

rogatories set out in the cited forms. The party to whom the additional

twenty as of right interrogatories are directed may file specific, individ-

ual objections to each such additional interrogatory.

Sec. 13-9. Requests for Production, Inspection and Examina-

tion; In General

(a) In any civil action, in any probate appeal, or in any administrative

appeal where the judicial authority finds it reasonably probable that

evidence outside the record will be required, any party may serve in

accordance with Sections 10-12 through 10-17 upon any other party

a request to afford the party submitting the request the opportunity to

inspect, copy, photograph or otherwise reproduce designated docu-

ments or to inspect and copy, test or sample any tangible things in

the possession, custody or control of the party upon whom the request

is served or to permit entry upon designated land or other property

for the purpose of inspection, measuring, surveying, photographing,

testing or sampling the property or any designated object or operation

thereon. Such requests will be governed by the provisions of Sections

13-2 through 13-5. In all personal injury actions alleging liability based
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on the operation or ownership of a motor vehicle or alleging liability

based on the ownership, maintenance or control of real property, or

in actions claiming a loss of consortium or uninsured/underinsured

motorist coverage benefits, the requests for production shall be limited

to those set forth in Forms 204, 205, 206, 209, 211, 215 and/or 216

of the rules of practice, unless, upon motion, the judicial authority

determines that such requests for production are inappropriate or

inadequate in the particular action. These forms are set forth in the

Appendix of Forms in this volume.

(b) In all actions alleging medical negligence, production requests

shall be limited to: (1) those set forth in Forms 219, 222, and 223 of

the rules of practice and contained in the Appendix of Forms in this

volume and (2) twenty additional production requests as of right, which

may not contain subparts. The party to whom the additional twenty

as of right requests are directed may file specific, individual objections

to each additional as of right production request. A party may move

for permission to file additional discovery, which the judicial authority

shall permit if it determines that such requests for production filed to

date are inappropriate or inadequate in the particular action.

[(b)] (c) The standard requests for production are intended to

address discovery needs in most cases in which their use is mandated,

but they do not preclude any party from moving for permission to serve

such additional discovery as may be necessary in any particular case.

[(c)] (d) Requests for production may be served upon any party

without leave of court at any time after the return day. In lieu of serving

the requests for production set forth in Forms 204, 205, 206, 209,
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211, 215 [and/or], 216, 219, 222 and/or 223 of the rules of practice

on a party who is represented by counsel, the moving party may serve

on such party a notice of requests for production, which shall not

include the actual requests, but shall instead set forth the number of

the Practice Book form containing such requests and the name of the

party to whom the requests are directed.

[(d)] (e) The request shall clearly designate the items to be inspected

either individually or by category. The request or, if applicable, the

notice of requests for production shall specify a reasonable time, place

and manner of making the inspection. Unless the judicial authority

orders otherwise, the frequency of use of requests for production in

all actions except those for which requests for production have been

set forth in Forms 204, 205, 206, 209, 211, 215 [and/or], 216, 219,

222, and/or 223 of the rules of practice is not limited.

[(e)] (f) If information has been electronically stored, and if a request

for production does not specify a form for producing a type of electroni-

cally stored information, the responding party shall produce the infor-

mation in a form in which it is ordinarily maintained or in a form that

is reasonably usable. A party need not produce the same electronically

stored information in more than one form.

[(f)] (g) The party serving such request or notice of requests for

production shall not file it with the court.

[(g)] (h) Unless leave of court is granted, the instructions to Forms

204 through 206 of the rules of practice are to be used for all nonstan-

dard requests for production.
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[(h)] (i) A party seeking the production of a written authorization in

compliance with the Health Insurance Portability and Accountability

Act to inspect and make copies of protected health information, or a

written authorization in compliance with the Public Health Service Act

to inspect and make copies of alcohol and drug records that are

protected by that act, shall file a motion pursuant to Section 13-11A.

A motion need not be filed to obtain such authorization in actions to

which Forms 204, 205 [and], 216, 219, 222, and 223 of the rules of

practice apply.

COMMENTARY: The changes to this section provide that in all

actions alleging medical negligence, production requests shall be lim-

ited to those in new Forms 219, 222, and 223, and twenty additional

requests for production as of right. The party to whom the additional

twenty as of right requests are directed may file specific, individual

objections to each such additional request. Upon motion of any party,

the judicial authority shall permit additional discovery if it is determined

that such requests for production filed to date are inappropriate or

inadequate in a particular action.

Sec. 13-14. Order for Compliance; Failure To Answer or Comply

with Order

(a) If any party has failed to answer interrogatories or to answer

them fairly, or has intentionally answered them falsely or in a manner

calculated to mislead, or has failed to respond to requests for produc-

tion or for disclosure of the existence and contents of an insurance

policy or the limits thereof, or has failed to submit to a physical or

mental examination, or has failed to comply with a discovery order
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made pursuant to Section 13-13, or has failed to comply with the

provisions of Section 13-15, or has failed to appear and testify at a

deposition duly noticed pursuant to this chapter, or has failed otherwise

substantially to comply with any other discovery order made pursuant

to Sections 13-6 through 13-11, the judicial authority may, on motion,

make such order proportional to the noncompliance as the ends of

justice require.

(b) Such orders may include the following:

(1) [The entry of a nonsuit or default against the party failing to

comply] An order of compliance;

(2) The award to the discovering party of the costs of the motion,

including a reasonable attorney’s fee;

(3) The entry of an order that the matters regarding which the discov-

ery was sought or other designated facts shall be taken to be estab-

lished for the purposes of the action in accordance with the claim of

the party obtaining the order;

(4) The entry of an order prohibiting the party who has failed to

comply from introducing designated matters in evidence;

(5) [If the party failing to comply is the plaintiff, the entry of a judgment

of dismissal] An order of dismissal, nonsuit or default.

(c) The failure to comply as described in this section may not be

excused on the ground that the discovery is objectionable unless

written objection as authorized by Sections 13-6 through 13-11 has

been filed.

(d) The failure to comply as described in this section shall be excused

and the judicial authority may not impose sanctions on a party for failure
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to provide information, including electronically stored information, lost

as the result of the routine, good-faith operation of a system or process

in the absence of a showing of intentional actions designed to avoid

known preservation obligations.

COMMENTARY: The changes to this section are intended to con-

form to appellate precedent. An order of compliance or other order

under this section must be proportional to the noncompliance.

Sec. 17-45. —Proceedings upon Motion for Summary Judg-

ment[; Request for Extension of Time To Respond]

(a) A motion for summary judgment shall be supported by appro-

priate documents, including but not limited to affidavits, certified tran-

scripts of testimony under oath, disclosures, written admissions and

other supporting documents.

(b) Unless otherwise ordered by the judicial authority, any adverse

party shall file and serve a response to the motion for summary judg-

ment within forty-five days of the filing of the motion, including opposing

affidavits and other available documentary evidence.

(c) Unless otherwise ordered by the judicial authority, the moving

party shall not claim the motion for summary judgment to the short

calendar less than forty-five days after the filing of the motion for

summary judgment.

COMMENTARY: The change to the title of this section is to make

it consistent with the amendments of January 1, 2017, which, among

other things, eliminated the provision for filing a request for extension

of time to respond to a motion for summary judgment.
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AMENDMENTS TO THE FAMILY RULES

(NEW) Sec. 25-6A. Appearance by Self-Represented Party in

Addition to Appearance of Attorney

(a) A party may file an appearance as a self-represented party

without prior approval of the court even though there is an existing

appearance of one or more attorneys on file for that party. For purposes

of this section, a ‘‘party with dual representation’’ is a party for whom

one or more attorneys have current appearances on file and who also

has a current appearance on file as a self-represented party.

(b) Pursuant to Section 4-2, any pleading or other paper filed by or

on behalf of a party with dual representation must be signed by an

attorney of record for the party.

(c) If a party with dual representation files a motion that is not signed

by an attorney of record, the court may, upon its own motion or upon

the motion of any party, order that proceedings on the motion be

stayed until an attorney of record adopts said motion as if it were

signed by that attorney. The attorney may adopt the motion either by

filing a notice of such adoption with the court or by making an oral

statement to that effect in court on the record. Alternatively, if the party

with dual representation affirms to the court that no attorney is actively

representing the party with respect to any matters in the case in

which the motion was filed, the court may in its discretion order that

proceedings on the motion be stayed until the party with dual represen-

tation files a new appearance as a self-represented party in lieu of

the appearances of any and all attorneys of record for the party.
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(d) Unless and until a motion filed by a party with dual representation

without the signature of the party’s attorney is adopted by the attorney,

disposed of, or withdrawn:

(1) The party with dual representation shall be solely responsible

for the prosecution or litigation of the motion; and

(2) An attorney of record for any other party in the case may commu-

nicate directly with the party with dual representation, but only with

respect to the subject matter of the motion.

(e) If two motions of a party with dual representation are scheduled

for hearing at the same time, with one or more having been signed

or adopted by the party’s attorney and one or more not having been

so signed or adopted, the court in its discretion may determine the

most appropriate method of proceeding with the hearing of the multi-

ple motions.

(f) If a party with dual representation files a pleading or paper, other

than a motion, which is not signed by the party’s attorney, the court

may treat such filing in the same manner as it may treat a motion

under this section or in such other manner as in its discretion it deems

appropriate under the circumstances.

COMMENTARY: The above rule is intended to clarify the procedures

to be followed when parties in family matters file appearances on their

own behalf even though they may also have, or intend to have, an

attorney who has filed an appearance. The rule recognizes that filing

a self-representation appearance may be desirable in order to receive

notices from the court. However, the rule is not intended to supersede

the requirement of Section 4-2 that a pleading or other paper filed on
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behalf of a party who is represented by an attorney be signed by the

attorney. The rule also acknowledges the possibility that a party will

nevertheless file a motion without the attorney’s signature. In that

event, it is intended to provide guidance to the parties, attorneys, and

the court about how to proceed. In exercising its discretion to stay

proceedings on a motion filed by a party without the attorney’s signa-

ture, the court may consider any relevant circumstances, including,

but not limited to, the emergency nature, if any, of the motion; any

time limits imposed by statute or rule on the court’s hearing on the

motion; the pendency of another motion filed on behalf of the party

which has been signed or adopted by the party’s attorney, or by another

party, which concerns the same facts or legal issues; and the likelihood

that action by the court on the motion that has not been signed or

adopted by the attorney will substantially impact the adjudication of

other issues in the case.

Sec. 25-60A. Court-Ordered Private Evaluations

(a) If the court orders a private evaluation of any party or any child

in a family proceeding where custody, visitation or parental access is

at issue, a qualified, licensed health care provider [state licensed

mental health professional] shall conduct such evaluation.

(b) If the court has determined that an evaluation can be undertaken

and a qualified, licensed health care provider has been selected to

perform the evaluation, the court’s order for an evaluation shall contain

the name of the provider who is to undertake the evaluation, the

estimated cost of the evaluation, each party’s responsibility for the

cost of the evaluation, the professional credentials of the provider, the
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estimated deadline by which the evaluation shall be completed and

submitted to the court, and the estimated fee of the provider for testi-

fying in court. The estimated cost of the evaluation shall include,

separately stated, the estimated fee of the provider for testifying in

court.

(c) Not later than thirty days after the date of the completion of the

evaluation, the provider shall file a report containing the results of the

evaluation with the clerk of the court, who shall seal such report.

[(b)](d) Notice of any orders relating to the evaluation ordered shall

be communicated to the evaluator by the guardian ad litem or, where

there is no guardian ad litem, by court personnel.

[(c)](e) Until a court-ordered evaluation is filed with the clerk pursuant

to Section 25-60 (b), counsel for the parties shall not initiate contact

with the evaluator, unless otherwise ordered by the judicial authority.

[(d)](f) The provisions of subsections (a) and (b) of Section 25-60

shall apply to completed private court-ordered evaluations.

COMMENTARY: The amendment to subsection (a) substitutes the

language used in General Statutes § 46b-6a, ‘‘qualified, licensed

health care provider,’’ for the existing language, ‘‘state licensed mental

health professional.’’ The new subsections (b) and (c) include the

specific requirements in § 46b-6a, as well as an additional provision

that the estimated fee of the provider for testifying in court be separately

stated. Although § 46b-6a does not require that the estimated fee for

testifying in court be included in the court’s order, that information is

essential. The evaluation report is not admissible in evidence under

Practice Book Section 25-60 (c) unless the provider is available for
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cross-examination. The parties should know in advance what they will

be expected to pay for the provider’s testimony in court.

AMENDMENTS TO THE JUVENILE RULES

Sec. 26-1. Definitions Applicable to Proceedings on Juvenile

Matters

In these definitions and in the rules of practice and procedure on

juvenile matters, the singular shall include the plural and the plural,

the singular where appropriate.

(a) The definitions of the terms ‘‘child,’’ ‘‘abused,’’ ‘‘delinquent,’’

‘‘delinquent act,’’ ‘‘neglected,’’ ‘‘uncared for,’’ ‘‘alcohol-dependent,’’

[‘‘family with service needs,’’] ‘‘drug-dependent,’’ ‘‘serious juvenile

offense,’’ ‘‘serious juvenile offender,’’ ‘‘serious juvenile repeat

offender,’’ ‘‘predispositional study,’’ and ‘‘risk and needs assessment’’

shall be as set forth in General Statutes § 46b-120. The definition of

‘‘victim’’ shall be as set forth in General Statutes § 46b-122.

(b) ‘‘Commitment’’ means an order of the judicial authority whereby

custody and/or guardianship of a child are transferred to the Commis-

sioner of the Department of Children and Families.

(c) ‘‘Complaint’’ means a written allegation or statement presented

to the judicial authority that a child’s conduct as a delinquent [or

situation as a child from a family with service needs] brings the child

within the jurisdiction of the judicial authority as prescribed by General

Statutes § 46b-121.

(d) ‘‘Detention’’ means a secure building or staff secure facility for the

temporary care of a child who is the subject of a delinquency complaint.
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[(e) ‘‘Family support center’’ means a community- based service

center for children and families involved with a complaint that has

been filed with the Superior Court under General Statutes § 46b-149,

that provides multiple services, or access to such services, for the

purpose of preventing such children and families from having further

involvement with the court as families with service needs.]

[(f)] (e) ‘‘Guardian’’ means a person who has a judicially created

relationship with a child, which is intended to be permanent and self-

sustaining, as evidenced by the transfer to the caretaker of the following

parental rights with respect to the child: protection, education, care

and control of the person, custody of the person and decision making.

[(g)] (f) ‘‘Hearing’’ means an activity of the court on the record in

the presence of a judicial authority and shall include (1) ‘‘Adjudicatory

hearing’’: A court hearing to determine the validity of the facts alleged

in a petition or information to establish thereby the judicial authority’s

jurisdiction to decide the matter which is the subject of the petition or

information; (2) ‘‘Contested hearing on an order of temporary custody’’

means a hearing on an ex parte order of temporary custody or an

order to appear which is held not later than ten days from the day of

a preliminary hearing on such orders. Contested hearings shall be

held on consecutive days except for compelling circumstances or at

the request of the respondent; (3) ‘‘Dispositive hearing’’: The judicial

authority’s jurisdiction to adjudicate the matter which is the subject of

the petition or information having been established, a court hearing

in which the judicial authority, after considering the social study or

predispositional study and the total circumstances of the child, orders
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whatever action is in the best interests of the child or family and, where

applicable, the community. In the discretion of the judicial authority,

evidence concerning adjudication and disposition may be presented

in a single hearing; (4) ‘‘Preliminary hearing’’ means a hearing on an

ex parte order of temporary custody or an order to appear or the first

hearing on a petition alleging that a child is uncared for, abused, or

neglected. A preliminary hearing on any ex parte custody order or

order to appear shall be held not later than ten days from the issuance

of the order; (5) ‘‘Plea hearing’’ is a hearing at which (A) a parent or

guardian who is a named respondent in a neglect, uncared for or

dependency petition, upon being advised of his or her rights, admits,

denies, or pleads nolo contendere to allegations contained in the

petition; or (B) a child who is a named respondent in a delinquency

petition or information enters a plea of not guilty, guilty, or nolo conten-

dere upon being advised of the charges against him or her contained

in the information or petition[, or a hearing at which a child who is a

named respondent in a family with service needs petition admits or

denies the allegations contained in the petition upon being advised of

the allegations]; (6) ‘‘Probation status review hearing’’ means a hearing

requested, ex parte, by a probation officer regardless of whether a

new offense or violation has been filed. The court may grant the ex

parte request, in the best interest of the child or the public, and convene

a hearing on the request within seven days.

[(h)] (g) ‘‘Indian child’’ means an unmarried person under age eigh-

teen who is either a member of a federally recognized Indian tribe or

is eligible for membership in a federally recognized Indian tribe and
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is the biological child of a member of a federally recognized Indian

tribe, and is involved in custody proceedings, excluding delinquency

proceedings.

[(i)] (h) ‘‘Parent’’ means a biological mother or father or adoptive

mother or father except a biological or adoptive mother or father whose

parental rights have been terminated; or the father of any child born

out of wedlock, provided at the time of the filing of the petition (1) he

has been adjudicated the father of such child by a court which pos-

sessed the authority to make such adjudication, or (2) he has acknowl-

edged in writing to be the father of such child, or (3) he has contributed

regularly to the support of such child, or (4) his name appears on the

birth certificate, or (5) he has filed a claim for paternity as provided

under General Statutes § 46b-172a, or (6) he has been named in the

petition as the father of the minor child by the mother.

[(j)] (i) ‘‘Parties’’ includes: (1) The child who is the subject of a

proceeding and those additional persons as defined herein; (2) ‘‘Legal

party’’: Any person, including a parent, whose legal relationship to the

matter pending before the judicial authority is of such a nature and

kind as to mandate the receipt of proper legal notice as a condition

precedent to the establishment of the judicial authority’s jurisdiction

to adjudicate the matter pending before it; and (3) ‘‘Intervening party’’:

Any person who is permitted to intervene in accordance with Section

35a-4.

[(k)] (j) ‘‘Permanency plan’’ means a plan developed by the Commis-

sioner of the Department of Children and Families for the permanent

placement of a child in the commissioner’s care. Permanency plans
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shall be reviewed by the judicial authority as prescribed in General

Statutes §§ 17a-110 (b), 17a-111b (c), 46b-129 (k), and 46b-149 (h).

[(l)] (k) ‘‘Petition’’ means a formal pleading, executed under oath,

alleging that the respondent is within the judicial authority’s jurisdiction

to adjudicate the matter which is the subject of the petition by reason

of cited statutory provisions and seeking a disposition. Except for a

petition for erasure of record, such petitions invoke a judicial hearing

and shall be filed by any one of the parties authorized to do so by

statute.

[(m)] (l) ‘‘Information’’ means a formal pleading filed by a prosecutor

alleging that a child in a delinquency matter is within the judicial author-

ity’s jurisdiction.

[(n)] (m) ‘‘Probation supervision’’ means a legal status whereby a

juvenile who has been adjudicated delinquent is placed by the court

under the supervision of juvenile probation for a specified period of

time and upon such terms as the court determines.

[(o)] (n) ‘‘Probation supervision with residential placement’’ means

a legal status where by a juvenile who has been adjudicated delinquent

is placed by the court under the supervision of juvenile probation for

a specified period of time, upon such terms as the court determines,

that include a period of placement in a secure or staff-secure residential

treatment facility, as ordered by the court, and a period of supervision

in the community.

[(p)] (o) ‘‘Respondent’’ means a person who is alleged to be a

delinquent [or a child from a family with service needs], or a parent

or a guardian of a child who is the subject of a petition alleging that



Page 106PB July 13, 2021CONNECTICUT LAW JOURNAL

the child is uncared for, abused, neglected, or requesting termination

of parental rights.

[(q)] (p) ‘‘Secure-residential facility’’ means a hardware-secured resi-

dential facility that includes direct staff supervision, surveillance

enhancements and physical barriers that allow for close supervision

and controlled movement in a treatment setting.

[(r)] (q) ‘‘Specific steps’’ means those judicially determined steps

the parent or guardian and the Commissioner of the Department of

Children and Families should take in order for the parent or guardian

to retain or regain custody of a child.

[(s)] (r) ‘‘Staff secure facility’’ means a residential facility: (1) that

does not include construction features designed to physically restrict

the movements and activities of juvenile residents who are placed

therein, (2) that may establish reasonable rules restricting entrance

to and egress from the facility, and (3) in which the movements and

activities of individual juvenile residents may, for treatment purposes,

be restricted or subject to control through the use of intensive staff

supervision.

[(t)] (s) ‘‘Staff-secure residential facility’’ means a residential facility

that provides residential treatment for children in a structured setting

where the children are monitored by staff.

[(u)] (t) ‘‘Supervision’’ includes: (1) ‘‘Nonjudicial supervision’’: A legal

status without the filing of a petition or a court conviction or adjudication

but following the child’s admission to a complaint wherein a probation

officer exercises supervision over the child with the consent of the child

and the parent; (2) ‘‘Protective supervision’’: A disposition following
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adjudication in neglected, abused or uncared for cases created by an

order of the judicial authority requesting a supervising agency other

than the court to assume the responsibility of furthering the welfare

of the family and best interests of the child when the child’s place of

abode remains with the parent or any suitable or worthy person, or

when the judicial authority vests custody or guardianship in another

suitable and worthy person, subject to the continuing jurisdiction of

the court; and (3) ‘‘Judicial supervision’’: A legal status similar to proba-

tion for a child [adjudicated to be from a family with service needs or]

subject to supervision pursuant to an order of suspended proceedings

under General Statutes § 46b-133b or § 46b-133e.

[(v)] (u) ‘‘Take into Custody Order’’ means an order by a judicial

authority that a child be taken into custody and immediately turned

over to a detention superintendent where probable cause has been

found that the child has committed a delinquent act, there is no less

restrictive alternative available, and the child meets the criteria set

forth in Section 31a-13.

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020. This section has

been revised accordingly.

CHAPTER 27
Reception and Processing of Delinquency [and Family

with Service Needs] Complaints or Petitions

Sec. 27-9. Family with Service Needs Referrals [Repealed]

[(a) Any complaint alleging that a child is from a family with service

needs shall be referred to a probation officer, who shall determine its
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sufficiency as a family with service needs complaint. If the probation

officer determines the complaint is sufficient, the probation officer shall,

after initial assessment promptly refer the child and the child’s family

to a suitable community-based program or other service provider or

to a family support center for voluntary services.

(b) If the child and the child’s family are referred to a community-

based program or other service provider and the person in charge of

such program or provider determines that the child and the child’s

family can no longer benefit from its services, such person shall inform

the probation officer, who shall, after an appropriate assessment, either

refer the child and the child’s family to a family support center for

additional services or determine whether or not to file a petition with

the court. If the child and the child’s family are referred to a family

support center and the person in charge of the family support center

determines that the child and the child’s family can no longer benefit

from its services, such person shall inform the probation officer, who

may file a petition with the court.

(c) When a judicial authority, after a petition has been filed, refers

a child alleged to be from a family with service needs to community-

based services or other services or a family support center pursuant

to General Statutes § 46b-149 (e), the referral order should provide that

upon successful resolution, the matter will be dismissed and erased

without the filing of a request, application, or petition for erasure for

all purposes except subsequent consideration for nonjudicial handling

of a delinquency complaint under Section 27-4A.]
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COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020; therefore, this

section is obsolete.

CHAPTER 29
RECEPTION AND PROCESSING OF DELINQUENCY [AND CHILD

FROM FAMILY WITH SERVICE NEEDS] PETITIONS AND
DELINQUENCY INFORMATIONS

Sec. 29-1. Contents of Delinquency [and Family with Service

Needs] Petitions or [Delinquency] Informations

[(a)] A delinquency petition or information shall set forth in plain,

concise and definite language the offense which the petitioner con-

tends the child has committed. The petition or information shall further

state the citation of any provision of law which is the basis of the

petition or information, together with a statement that the offense

occurred on or about a particular date or period of time at a particu-

lar location.

[(b) A family with service needs petition shall set forth in plain,

concise and definite language the specific misconduct which the peti-

tioner contends the child or youth has committed. The petition shall

further state the citation of any provision of law which is the basis of

the petition, together with a statement that the misconduct occurred

on or about a particular date or period of time at a particular location.]

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020. This section has

been revised accordingly.
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Sec. 29-1B. Processing of Family with Service Needs Peti-

tions [Repealed]

[The procedures promulgated in General Statutes § 46b-149 shall

apply. Court process shall be initiated by a petition filed by a probation

officer and signed and verified by the juvenile prosecutor.]

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020; therefore, this

section is obsolete.

Sec. 29-2. Service of Petitions

(a) Notice of summons, together with a copy of the verified delin-

quency [or family with service needs] petition, may be made to the

child or youth and parent, guardian or other person having control of

the child or youth by service in accordance with any one of the methods

set out in General Statutes § 46b-128. Any notice sent by first class

mail shall include a provision informing the party that appearance in

court as a result of the notice may subject the appearing party to the

jurisdiction of the court. If the child or youth does not appear on the

plea date, service shall be made in accordance with General Statutes

§ 46b-128 [or § 46b-149 (d), as appropriate].

(b) Petitions alleging delinquency [or family with service needs mis-

conduct] shall be served or delivered not less than seven days before

the date of the hearing which shall be held not more than thirty days

from the date of filing of the petition.

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020. This section has

been revised accordingly.
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Sec. 30-2A. [Family with Service Needs] Nondelinquent Juvenile

Runaway from Another State and Detention

[(a) No child who has been adjudicated as a child from a family with

service needs in accordance with General Statutes § 46b-149 may

be processed or held in a juvenile detention center as a delinquent

child, or be convicted as a delinquent, solely for the violation of a valid

order which regulates future conduct of the child that was issued by

the court following such an adjudication, and no such child who is

charged or found to be in violation of any such order may be ordered

detained in any juvenile detention center.

(b)] No nondelinquent juvenile runaway from another state may be

held in a juvenile detention center in accordance with the provisions

of General Statutes § 46b-151h.

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020. This section has

been revised accordingly.

CHAPTER 30a
DELINQUENCY [AND FAMILY WITH SERVICE NEEDS] HEARINGS

Sec. 30a-1. Initial Plea Hearing

(a) The judicial authority shall begin the hearing by determining

whether all necessary parties are present and that the rules governing

service or notice for nonappearing parties have been complied with,

and shall note these facts for the record. The judicial authority shall

then inform the parties of the substance of the petition or information.
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(b) In age appropriate language, the judicial authority prior to any

plea shall advise the child or youth and parent or guardian of the

following rights:

(1) That the child or youth is not obligated to say anything and that

anything that is said may be used against the child or youth.

(2) That the child or youth is entitled to the services of an attorney

and that if the child or youth and the parent or parents, or guardian

are unable to afford an attorney for the child or youth, an application

for a public defender or an attorney appointed by the chief public

defender should be completed and filed with the Office of the Public

Defender or the clerk of the court to request an attorney without cost.

(3) That the child or youth will not be questioned unless he or she

consents, that the child or youth can consult with an attorney before

being questioned and may have an attorney present during ques-

tioning, and that the child or youth can stop answering questions at

any time.

(4) That the child or youth has the right to a trial and the rights of

confrontation and cross examination of witnesses.

(c) Notwithstanding any prior statement acknowledging responsibil-

ity for the acts alleged, the judicial authority shall inquire of the child

or youth whether the child or youth presently admits or denies the

allegations of the petition or information.

(d) If the judicial authority determines that a child or youth, or the

parent, parents or guardian of a child or youth are unable to afford

counsel for the child or youth, the judicial authority shall, in a delin-

quency proceeding, appoint the Office of the Public Defender to repre-
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sent the child or youth[, or in a family with service needs proceeding,

notify the chief public defender, who shall assign an attorney to repre-

sent the child or youth].

(e) If the judicial authority, even in the absence of a request for

appointment of counsel, determines that the interests of justice require

the provision of an attorney to represent the child, youth or the child’s

or youth’s parent or parents, guardian or other person having control

of the child or youth, in any delinquency [or family with service needs]

proceeding, the judicial authority may appoint an attorney to represent

any such party and shall notify the chief public defender who shall

assign an attorney to represent any such party. Where, under the

provisions of this section, the court so appoints counsel for any such

party who is found able to pay, in whole or in part, the cost thereof,

the judicial authority shall assess as costs on the appropriate form

against such parent or parents, guardian or other person having control

of the child or youth, including any agency vested with the legal custody

of the child or youth, the expense so incurred and paid by the Public

Defender Services Commission in providing such counsel, to the extent

of their financial ability to do so in accordance with the rates established

by the Public Defender Services Commission for compensation of

counsel.

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020. This section has

been revised accordingly.
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Sec. 30a-1A. Family with Service Needs Preadjudication Contin-

uance [Repealed]

[If a family with service needs petition is filed and it appears that

the interest of the child or the family may be best served, prior to

adjudication, by referral to community-based or other services, the

judicial authority may permit the matter to be continued for a reasonable

period of time not to exceed six months, which time period may be

extended by an additional three months for cause. If it appears at the

conclusion of the continuance that the matter has been satisfactorily

resolved, the judicial authority may dismiss the petition.]

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020; therefore, this

section is obsolete.

Sec. 30a-2. Pretrial Conference

(a) When counsel is requested, or responsibility is denied, the case

may be continued for a pretrial conference. At the pretrial, the parties

may agree that a substitute information will be filed, or that certain

charges will be nolled or dismissed. If the child or youth and parent

or guardian subsequently execute a written statement of responsibility

at the pretrial conference, or the attorney for the child or youth conveys

to the prosecutor an agreement on the adjudicatory grounds, a predis-

positional study shall be compiled by the probation department and

the case shall be assigned for a plea and dispositional hearing.

(b) If a plea agreement has been reached by the parties which

contemplates the entry of [an admission in a family with service needs

case, or] a plea of guilty or nolo contendere in a delinquency case,
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and the recommendation of a particular disposition, the agreement

shall be disclosed in open court at the time the plea is offered. There-

upon the judicial authority may accept or reject any agreement, or

may defer the decision on acceptance or rejection of the agreement

until it has had an opportunity to review the predispositional study.

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020. This section has

been revised accordingly.

Sec. 30a-3. —Standard[s] of Proof; Burden of Going Forward

(a) The standard of proof for a delinquency adjudication is evidence

beyond a reasonable doubt [and for a family with service needs adjudi-

cation is clear and convincing evidence].

(b) The burden of going forward with evidence shall rest with the

juvenile prosecutor.

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020. This section has

been revised accordingly.

Sec. 30a-5. Dispositional Hearing

(a) The dispositional hearing may follow immediately upon an adjudi-

cation.

(b) The judicial authority may admit into evidence any testimony

that is considered relevant to the issue of the disposition, in any form

the judicial authority finds of probative value, but no disposition shall

be made by the judicial authority until the predispositional study, unless

waived, has been submitted. A written predispositional study may be
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waived by the judicial authority for good cause shown upon the request

of the parties, provided that the basis for the waiver and the probation

officer’s oral summary of any investigation are both placed on the

record. The predispositional study shall be presented to the judicial

authority and copies thereof shall be provided to all counsel in sufficient

time for them to prepare adequately for the dispositional hearing,

and, in any event, no less than forty-eight hours prior to the date of

the disposition.

(c) The prosecutor and the child and parent or guardian shall have

the right to produce witnesses on behalf of any dispositional plan they

may wish to offer.

(d) Prior to any disposition, the child shall be allowed a reasonable

opportunity to make a personal statement to the judicial authority in

mitigation of any disposition.

(e) The judicial authority shall determine an appropriate disposition

upon adjudication of a child as delinquent in accordance with General

Statutes § 46b-140.

[(f) The judicial authority shall determine an appropriate disposition

upon adjudication of a child from a family with service needs in accord-

ance with General Statutes § 46b-149 (f).

(g) The judicial authority shall determine the appropriate disposition

upon a finding that a child adjudicated as a child from a family with

service needs has violated a valid court order.]

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020. This section has

been revised accordingly.
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Sec. 30a-9. Appeals in Delinquency [and Family with Service

Needs] Proceedings

The rules governing other appeals shall, so far as applicable, be

the rules for all proceedings in delinquency [and family with service

needs] appeals.

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020. This section has

been revised accordingly.

CHAPTER 31a
DELINQUENCY [AND FAMILY WITH SERVICE

NEEDS] MOTIONS AND APPLICATIONS

Sec. 31a-13A. Temporary Custody Order—Family with Service

Needs Petition [Repealed]

[If it appears from the allegations of a petition or other sworn affirma-

tion that there is: (1) A strong probability that the child may do some-

thing that is injurious to himself or herself prior to court disposition;

(2) a strong probability that the child will run away prior to the hearing;

or (3) a need to hold the child for another jurisdiction, a judicial authority

may vest temporary custody of such child in some suitable person or

agency. A hearing on temporary custody shall be held not later than

ten days after the date on which a judicial authority signs an order of

temporary custody. Following such hearing, the judicial authority may

order that the child’s temporary custody continue to be vested in some

suitable person or agency.]

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020; therefore, this

section is obsolete.
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Sec. 31a-14. Physical and Mental Examinations

(a) No physical and/or mental examination or examinations by any

physician, psychologist, psychiatrist or social worker shall be ordered

by the judicial authority of any child denying delinquent behavior [or

status as a child or youth from a family with service needs] prior to

the adjudication, except (1) with the agreement of the child’s or youth’s

parent or guardian and attorney, (2) when the child or youth has

executed a written statement of responsibility, (3) when the judicial

authority finds that there is a question of the child’s or youth’s compe-

tence to understand the nature of the proceedings or to participate in

the defense, or a question of the child or youth having been mentally

capable of unlawful intent at the time of the commission of the alleged

act, or (4) where the child or youth has been detained and as an incident

of detention is administered a physical examination to establish the

existence of any contagious or infectious condition.

(b) Any information concerning a child or youth that is obtained

during any mental health screening or assessment of such child or

youth shall be used solely for planning and treatment purposes and

shall otherwise be confidential and retained in the files of the entity

performing such screening or assessment. Such information may be

further disclosed only for the purposes of any court-ordered evaluation

or treatment of the child or youth, or provision of services to the child

or youth, or pursuant to General Statutes §§ 17a-101 to 17a-101e,

inclusive, 17b-450, 17b-451 or 51-36a. Such information shall not

be subject to subpoena or other court process for use in any other

proceeding or for any other purpose.
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(c) Upon a showing that the mental health of a child or youth is at

issue, either prior to adjudication for the reasons set forth in subsection

(a) herein or subsequent thereto as a determinate of disposition, the

judicial authority may order a child’s or youth’s placement for a period

not to exceed thirty days in a hospital or other institution empowered

by law to treat mentally ill children for study and a report on the child’s

or youth’s mental condition.

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020. This section has

been revised accordingly.

Sec. 31a-16. Discovery

(a) The child or youth or the juvenile prosecutor shall be permitted

pretrial discovery in accordance with subsections (b), (c) and (d) of

this section by interrogatory, production, inspection or deposition of a

person in delinquency [or family with service needs] matters if the

information or material sought is not otherwise obtainable and upon

a finding that proceedings will not be unduly delayed.

(b) Motions or requests for discovery shall be filed with the court in

accordance with Section 31a-1. The clerk shall calendar any such

motion or request for a hearing. Objections to such motions or requests

may be filed with the court and served in accordance with Sections

10-12 through 10-17 not later than ten days of the filing of the motion

or request unless the judicial authority, for good cause shown, allows

a later filing. Upon its own motion or upon the request or motion of a

party, the judicial authority may, after a hearing, order discovery. The

judicial authority shall fix the times for filing and for responding to
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discovery motions and requests and, when appropriate, shall fix the

hour, place, manner, terms and conditions of responses to the motions

and requests, provided that the party seeking discovery shall be

allowed a reasonable opportunity to obtain information needed for the

preparation of the case.

(c) Motions or requests for discovery should not be filed unless the

moving party has attempted unsuccessfully to obtain an agreement

to disclose from the party or person from whom information is being

sought.

(d) The provisions of Sections 40-2 through 40-6, inclusive, 40-7

(b), 40-8 through 40-16, inclusive, and 40-26 through 40-58, inclusive,

of the rules of procedure in criminal matters shall be applied by the

judicial authority in determining whether to grant, limit or set conditions

on the requested discovery, issue any protective orders, or order

appropriate sanctions for any clear misuse of discovery or arbitrary

delay or refusal to comply with a discovery request.

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020. This section has

been revised accordingly.

Sec. 31a-19A. Motion for Extension or Revocation of Family with

Service Needs Commitment; Motion for Review of Perma-

nency Plan [Repealed]

[(a) The Commissioner of the Department of Children and Families

may file a motion for an extension of a commitment of a child who

has been adjudicated as a child from a family with service needs on

the grounds that an extension would be in the best interests of the
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child. The clerk shall give notice to the child, the child’s parent or

guardian, all counsel of record at the time of disposition and, if applica-

ble, the guardian ad litem not later than fourteen days prior to the

hearing upon such motion. The judicial authority may, after hearing

and upon finding that such extension is in the best interests of the

child and that there is no suitable less restrictive alternative, continue

the commitment for an additional indefinite period of not more than

eighteen months.

(b) The Commissioner of the Department of Children and Families

may at any time file a motion to revoke a commitment of a child who

has been adjudicated as a child from a family with service needs, or

the parent or guardian of such child may at any time but not more

often than once every six months file a motion with the judicial authority

which committed the child to revoke such commitment. The clerk shall

notify the child, the child’s parent or guardian, all counsel of record at

the time of disposition, if applicable, the guardian ad litem, and the

Commissioner of the Department of Children and Families of any

motion filed to revoke a commitment under this subsection, and of the

time when a hearing on such motion will be held.

(c) Not later than twelve months after the commitment of a child

who has been adjudicated as a child from a family with service needs

to the Commissioner of the Department of Children and Families, the

judicial authority shall hold a permanency hearing. Such a hearing will

be held every twelve months thereafter if the child remains committed.

Such a hearing also may include the submission of a motion to the

judicial authority by the Commissioner of the Department of Children

and Families, the child’s parent or guardian to either extend or revoke

the commitment.
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(d) At least sixty days prior to each permanency hearing required

under subsection (c) of this section, the Commissioner of the Depart-

ment of Children and Families shall file a permanency plan with the

judicial authority. At each permanency hearing, the judicial authority

shall review and approve a permanency plan that is in the best interests

of the child and takes into consideration the child’s need for perma-

nency. That judicial authority shall also determine whether the Com-

missioner of the Department of Children and Families has made rea-

sonable efforts to achieve the permanency plan.]

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020; therefore, this

section is obsolete.

Sec. 31a-20. Petition for Violation of Family with Service Needs

Post-Adjudicatory Orders [Repealed]

[(a) When a child who has been adjudicated as a child from a family

with service needs violates any valid order which regulates future

conduct of the child made by the judicial authority following such an

adjudication, a probation officer, on receipt of a complaint setting forth

the facts alleged to be a violation, or on the probation officer’s own

motion on the basis of his or her knowledge of such a violation, may

file a petition with the court alleging that the child has violated a

valid court order and setting forth the facts claimed to constitute such

a violation.

(b) The judicial authority will ensure that the child is provided an

evidentiary hearing on the allegations contained in the petition and

that counsel is assigned for the child or youth pursuant to Section
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30a-1 of these rules or that counsel of record is notified of the eviden-

tiary hearing.

(c) Upon a finding by the judicial authority by clear and convincing

evidence that the child has violated a valid court order, the judicial

authority may (1) order the child to remain in such child’s home or in

the custody of a relative or any other suitable person, subject to the

supervision of a probation officer, (2) upon a finding that there is no

less restrictive alternative appropriate to the needs of the child and

the community, enter an order that directs or authorizes a peace officer

or other appropriate person to place the child in a staff-secure facility

under the auspices of the court support services division of the Judicial

Branch for a period not to exceed forty-five days, with review by the

judicial authority every fifteen days to consider whether continued

placement is appropriate, at the end of which period the child shall

be returned to the community and may be subject to the supervision

of a probation officer, or (3) order that the child be committed to the

care and custody of the Commissioner of the Department of Children

and Families for a period not to exceed eighteen months and that the

child cooperate in such care and custody.]

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020; therefore, this

section is obsolete.

Sec. 31a-21. Petition for Child from a Family with Service Needs

at Imminent Risk [Repealed]

[(a) When a child who has been adjudicated as a child from a family

with service needs is under an order of supervision or an order of
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commitment to the Commissioner of the Department of Children and

Families and is believed to be in imminent risk of physical harm from

the child’s surroundings or other circumstances, a probation officer,

on receipt of a complaint setting forth facts alleging such risk, or on

the probation officer’s own motion on the basis of his or her knowledge

of such risk, may file a petition alleging that the child is in imminent

risk of physical harm and setting forth facts claimed to constitute

such risk. Service shall be made in accordance with subsection (d)

of General Statutes § 46b-149.

(b) If it appears from the specific allegations of the petition and

other verified affirmations of fact accompanying the petition, or made

subsequent thereto, that there is probable cause to believe that (1)

the child is in imminent risk of physical harm from the child’s surround-

ings, (2) as a result of such condition, the child’s safety is endangered

and immediate removal from such surroundings is necessary to ensure

the child’s safety, and (3) there is no less restrictive alternative avail-

able, the judicial authority shall enter an order that directs or authorizes

a peace officer or other appropriate person to place the child in a staff-

secure facility under the auspices of the court support services division

of the Judicial Branch for a period not to exceed forty-five days, subject

to subsection (e) of this section, with review by the judicial authority

every fifteen days to consider whether continued placement is appro-

priate.

(c) The judicial authority will ensure that the child is provided an

evidentiary hearing on the allegations contained in the petition and

that counsel is assigned for the child pursuant to Section 30a-1 of
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these rules or that counsel of record is notified of the filing of the

imminent risk petition.

(d) Not later than the end of such forty-five day period, the child

shall either be (1) returned to the community for appropriate services

subject to the supervision of a probation officer or an existing commit-

ment to the Commissioner of the Department of Children and Families;

or (2) committed to the Commissioner of the Department of Children

and Families for a period not to exceed eighteen months if a hearing

has been held and the judicial authority has found, based on clear

and convincing evidence, that (i) the child is in imminent risk of physical

harm from the child’s surroundings, (ii) as a result of such condition,

the child’s safety is endangered and removal from such surroundings

is necessary to ensure the child’s safety, and (iii) there is no less

restrictive alternative available. Any such child shall be entitled to the

same procedural protections as are afforded to a delinquent child.

(e) No child shall be held prior to a hearing on a petition under this

section for more than twenty-four hours, excluding Saturdays, Sundays

and holidays.]

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020; therefore, this

section is obsolete.

Sec. 35a-20. Motions for Reinstatement of Parent [or Former

Legal Guardian] as Guardian [or Modification of Guardian-

ship Post-Disposition]

(a) Whenever a parent [or former legal guardian] whose guardian-

ship rights to a child or youth were removed and transferred to another
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person or an agency other than the Department of Children and Fami-

lies by the Superior Court for juvenile matters seeks reinstatement as

that child’s or youth’s guardian, the parent [or former legal guardian]

may file a motion for reinstatement of guardianship with the court that

ordered the transfer of guardianship. [In other post-dispositional cases

concerning a child or youth whose legal guardianship was transferred

to a person other than a parent or former legal guardian, or to an

agency other than the Department of Children and Families, any per-

son permitted to intervene may move the court to modify the award

of guardianship.]

(b) The clerk shall assign such motion a hearing date and issue a

summons to the current guardian and the nonmoving parent or parents.

The moving party shall cause a copy of such motion and summons

to be served on the child’s or youth’s current legal guardian(s) and

the nonmoving parent or parents.

(c) Before acting on such motion, the judicial authority shall deter-

mine if the court still has custody jurisdiction and shall request, if

necessary, that the Commissioner of the Department of Children and

Families conduct an investigation and submit a home study that sets

forth written findings and recommendations before rendering a

decision.

(d) The hearing on a motion for reinstatement of guardianship is

dispositional in nature. [The party] If the parent seeking reinstatement

of guardianship demonstrates that the factors that resulted in the

parent’s removal as guardian are resolved satisfactorily, the parent is

entitled to a presumption that reinstatement is in the best interest of
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the child or youth. The party opposing reinstatement of guardianship

has the burden of proof to rebut this presumption by clear and convinc-

ing evidence. [establish that cause for transfer of guardianship to

another person or agency no longer exists. The judicial authority shall

then determine if reinstatement of guardianship is in the child’s or

youth’s best interest.

(e) The hearing on a motion for post-dispositional modification of a

guardianship order is dispositional in nature. The party seeking to

modify the existing guardianship order has the burden of proof to

establish that the movant’s proposed guardian is suitable and worthy.

The judicial authority shall then determine if transfer of guardianship

to that proposed guardian is in the child’s or youth’s best interest.]

COMMENTARY: Consistent with the decision in In re Zakai F., 336

Conn. 272, A.3d (2020), this amendment to Section 35a-20

specifies the presumptions and burdens when a parent whose guard-

ianship rights were removed seeks reinstatement, and transfers the

provisions related to reinstatement by former legal guardians to new

Section 35a-20A.

(NEW) Sec. 35a-20A. Motions for Reinstatement of Former Legal

Guardian as Guardian or Modification of Guardianship

Post-Disposition

(a) Whenever a former legal guardian whose guardianship rights to

a child or youth were removed and transferred to another person or

an agency other than the Department of Children and Families by the

Superior Court for juvenile matters seeks reinstatement as that child’s

or youth’s guardian, the former legal guardian may file a motion for



Page 128PB July 13, 2021CONNECTICUT LAW JOURNAL

reinstatement of guardianship with the court that ordered the transfer

of guardianship. In other post-dispositional cases concerning a child

or youth whose legal guardianship was transferred to a person other

than a parent or former legal guardian, or to an agency other than

the Department of Children and Families, any person permitted to

intervene may move the court to modify the award of guardianship.

(b) The clerk shall assign such motion a hearing date and issue a

summons to the current guardian and the parent or parents. The

moving party shall cause a copy of such motion and summons to be

served on the child’s or youth’s current legal guardian(s) and the parent

or parents.

(c) Before acting on such motion, the judicial authority shall deter-

mine if the court still has custody jurisdiction and shall request, if

necessary, that the Commissioner of the Department of Children and

Families conduct an investigation and submit a home study that sets

forth written findings and recommendations before rendering a

decision.

(d) The hearing on a motion for reinstatement of guardianship is

dispositional in nature. The former legal guardian seeking reinstate-

ment of guardianship has the burden of proof to establish that cause

for transfer of guardianship to another person or agency no longer

exists. The judicial authority shall then determine if reinstatement of

guardianship is in the child’s or youth’s best interest.

(e) The hearing on a motion for post-dispositional modification of a

guardianship order is dispositional in nature. The party seeking to

modify the existing guardianship order has the burden of proof to
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establish that the movant’s proposed guardian is suitable and worthy.

The judicial authority shall then determine if transfer of guardianship

to that proposed guardian is in the child’s or youth’s best interest.

COMMENTARY: New Section 35a-20A contains provisions related

to reinstatement of guardianship by former legal guardians, which

were previously contained in Section 35a-20. The amendments to

Section 35a-20 were made for consistency with In re Zakai F., 336

Conn. 272, A.3d (2020).

Sec. 35a-21. Appeals in Child Protection Matters

(a) Unless a different period is provided by statute, appeals from

final judgments or decisions of the Superior Court in child protection

matters shall be taken within twenty days from the issuance of notice

of the rendition of the judgment or decision from which the appeal is

taken. If an extension to file an appeal is granted, the extension may

not exceed an additional twenty days in all child protection appeals,

except in an appeal in a termination of parental rights proceeding, the

extension may not exceed an additional forty days [or within twenty

days from the granting of any extension to appeal] pursuant to Section

79a-2.

(b) If an indigent party, child or youth wishes to appeal a final

decision, the trial attorney shall file an appeal or seek review by an

appellate review attorney in accordance with the rules for appeals

in child protection matters in Chapter 79a. The reviewing attorney

determining whether there is a nonfrivolous ground for appeal shall

file a limited ‘‘in addition to’’ appearance with the trial court for purposes
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of reviewing the merits of an appeal. If the reviewing attorney deter-

mines there is merit to an appeal, [such attorney] the reviewing attorney

shall notify the court, and the court shall grant the indigent party’s

application for appellate counsel, who shall file a limited ‘‘in addition

to’’ appearance for the appeal with the Appellate Court. The trial attor-

ney shall remain in the underlying juvenile matters case in order to

handle ongoing procedures before the local or regional juvenile court.

Any attorney who files an appeal or files an appearance in the Appellate

Court after an appeal has been filed shall be deemed to have appeared

in the trial court for the limited purpose of prosecuting or defending

the appeal.

(c) Unless a new appeal period is created pursuant to Section 79a-

2 (a), the time to take an appeal shall not be extended past forty

days[,] for an appeal from a judgment that did not result in a termination

of parental rights (the original twenty days plus one twenty day exten-

sion for appellate review) or past sixty days for an appeal from a

judgment terminating parental rights (the original twenty days plus one

forty day extension for appellate review), from the date of the issuance

of notice of the rendition of the judgment or decision.

COMMENTARY: The changes to this section were adopted by the

judges of the Superior Court on June 26, 2020, and became effective

on July 14, 2020, on an interim basis, pursuant to Section 1-9 of the

Practice Book. The changes are in response to the Supreme Court

opinion in In re Taijha H.-B., 333 Conn. 297, 216 A.3d 601 (2019),

and are intended to be consistent with revisions to the Rules of Appel-

late Procedure.
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AMENDMENTS TO THE CRIMINAL RULES

Sec. 37-1. Arraignment; Timing, Alternative Proceedings

(a) Unless otherwise provided in this section, [A]a defendant who

is not released from custody sooner shall be brought before a judicial

authority for arraignment no later than the first court day following

arrest. [Any defendant who is hospitalized, has escaped, or is other-

wise incapacitated shall be presented no later than the next court

day following such defendant’s medical discharge or return to police

custody.] A defendant not in custody shall appear for arraignment in

person at the time and place specified in the summons or the terms

of release, or at such other date or place fixed by the judicial authority.

(b) Except as provided in subsection (c) of this section, any defend-

ant who is hospitalized, has escaped, or is otherwise incapacitated

shall be presented for arraignment no later than the next court day

following such defendant’s medical discharge or return to police cus-

tody or a determination that the defendant is no longer incapacitated.

(c) The judicial authority may, upon motion of any party or upon its

own motion, and for good cause shown, arraign remotely, via inter-

active audiovisual device or other remote technology, any defendant

who is hospitalized or otherwise incapacitated or, if a remote arraign-

ment is not feasible, arraign the defendant without his or her presence.

Upon request, the judicial authority shall provide counsel for the

defendant with a reasonable opportunity to consult with the defendant

privately prior to any hearing on such motion and any arraignment

conducted pursuant to this subsection. For the purposes of this subsec-

tion, ‘‘good cause’’ includes, but is not limited to, a risk that the defend-
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ant’s constitutional rights may be violated were the defendant’s arraign-

ment to be conducted in accordance with subsection (b) of this section.

(d) An arraignment conducted in accordance with subsection (c) of

this section shall, in all other respects, be carried out in accordance

with the rules and procedures otherwise applicable to arraignments,

and any such arraignment shall be considered to have complied with

the requirements set forth in General Statutes § 54-1g.

(e) Any defendant whom the court has arraigned pursuant to subsec-

tion (c) of this section and who has not posted bond or been otherwise

released from custody prior to his or her medical discharge or a deter-

mination that he or she is no longer incapacitated shall be presented

to the court no later than the next court day following his or her medical

discharge or the determination that he or she no longer incapacitated.

(f) Any defendant whom the court has arraigned pursuant to subsec-

tion (c) of this section shall have the right to de novo review of any

orders entered at such arraignment.

COMMENTARY: This section has been amended to allow the judi-

cial authority to arraign a defendant remotely or without his or her

presence if the defendant is hospitalized or otherwise incapacitated.

Although defendants have a fundamental constitutional right to be

physically present at all critical stages of trial; Rushen v. Spain, 464

U.S. 114, 117, 104 S. Ct. 453, 78 L. Ed. 2d 267 (1983); including

arraignment, this change is intended to balance a defendant’s right to

be physically present at arraignment with his or her other constitutional

rights such as the right to counsel, the right against self-incrimination,

and the right to be released on bail. This change is also intended to
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provide greater First Amendment access to the public in cases where

the public might otherwise be excluded from an arraignment that needs

to take place in a hospital room due to the defendant’s extended

hospitalization. It is the intent that arraignments conducted pursuant to

new subsection (c) of this section, particularly arraignments conducted

without the presence of the defendant, be conducted sparingly and

only upon good cause.

Sec. 37-3. —Advisement of Constitutional Rights

(a) Unless a defendant has been previously advised of his or her

constitutional rights by a clerk pursuant to General Statutes § 54-64b

or by a judicial authority pursuant to General Statutes § 54-1b, or

unless the arraignment is proceeding without the presence of the

defendant in accordance with subsection (c) of Section 37-1, the judi-

cial authority shall, personally and in open court, advise any defendant

or defendants appearing for arraignment, either individually or collec-

tively of the following at the opening of the court session[The judicial

authority shall personally, at the opening of the court session, in open

court, advise the defendant, or the defendants, unless previously so

advised by a clerk pursuant to General Statutes § 54-64b or by a

judicial authority pursuant to General Statutes § 54-1b, either individu-

ally or collectively of the following]:

(1) That the defendant is not obligated to say anything and that

anything the defendant says may be used against him or her;

(2) That the defendant is entitled to the services of an attorney;
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(3) If the defendant is unable to pay for one, what the procedures

are through which the services of an attorney will be provided for him

or her; and

(4) That the defendant will not be questioned unless he or she

consents, that the defendant may consult with an attorney before being

questioned and that the defendant may have an attorney present

during any questioning.

(b) If the judicial authority arraigns a defendant without his or her

presence in accordance with subsection (c) of Section 37-1, the judicial

authority shall order that the defendant be informed in writing of his

or her rights under subsection (a) of this section as quickly as possible

under the circumstances. The judicial authority shall also advise the

defendant of his or her rights pursuant to subsection (a) of this section

upon the defendant’s first appearance in court.

COMMENTARY: This section has been amended to address the

advisement of rights for defendants whom the judicial authority arraigns

without his or her presence pursuant to new subsection (c) of Section

37-1.

Sec. 37-6. Appointment of Public Defender

(a) If the judicial authority determines after investigation by the public

defender that the defendant is indigent, the judicial authority may

designate the public defender or a [special] public defender assigned

counsel to represent the defendant unless, in a misdemeanor case,

at the time of the application for appointment of counsel, the judicial

authority decides or believes that disposition of the pending case

will not result in a sentence involving incarceration or a suspended
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sentence of incarceration with a period of probation or conditional

discharge, and makes a statement to that effect on the record. If the

public defender or his or her office determines that a defendant is not

eligible to receive the services of a public defender, the defendant

may appeal the public defender’s decision to the judicial authority in

accordance with General Statutes § 51-297 (g). The judicial authority

may not appoint the public defender or a public defender assigned

counsel unless the judicial authority finds the defendant indigent follow-

ing such appeal. If a conflict of interest or other circumstance exists

which prevents the public defender from representing the defendant,

the judicial authority, upon recommendation of the public defender or

upon its own motion, may appoint a [special] public defender assigned

counsel to represent the defendant.

(b) The fact that the judicial authority, in a misdemeanor case,

decides or believes that disposition of the pending case will not result

in a sentence involving incarceration or a suspended sentence of

incarceration with a period of probation or conditional discharge, shall

not preclude the judicial authority from appointing, in its discretion, a

public defender or a [special] public defender assigned counsel to

represent an indigent defendant.

(c) The judicial authority may designate the public defender or a

public defender assigned counsel to represent a defendant who is

subject to a motion to arraign such defendant remotely or without his

or her presence, pursuant to subsection (c) of Section 37-1, and who

is not represented by counsel. Counsel for the defendant shall file an

appearance in accordance with subsection (c) of Section 3-6. Such
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appearance shall expire upon the defendant’s first appearance in court.

If the defendant thereafter applies for public defender services, the

judicial authority may designate the public defender or public defender

assigned counsel to represent the defendant in full in accordance with

subsection (a) of this section.

COMMENTARY: This section has been amended to ensure that

any defendant subject to a motion to arraign such defendant remotely

or without his or her presence pursuant to new subsection (c) of Section

37-1 can obtain counsel for the motion hearing and any arraignment

conducted pursuant to that subsection. This section has also been

amended to update the term ‘‘special public defender’’ to the term

‘‘public defender assigned counsel’’ to comport with the General Stat-

utes § 51-289a (c).

Sec. 39-7. —Notice of Plea Agreement

If a plea agreement has been reached by the parties, which contem-

plates the entry of a plea of guilty or nolo contendere, the judicial

authority shall require the disclosure of the agreement in open court

or, on a showing of good cause, in camera at the time the plea is

offered. Thereupon, the judicial authority may accept the plea

agreement in accordance with Section 39-18, or reject the plea

agreement, or may defer his or her decision on acceptance or rejection

until there has been an opportunity to consider the presentence report,

or may defer it for other reasons.

COMMENTARY: The change to this section clarifies that the judicial

authority may only accept a plea agreement in accordance with Section

39-18.
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Sec. 39-17. —Effect of Disposition Conference

If a case is not resolved at the disposition conference or if the judicial

authority rejects the plea agreement, the case shall be assigned to a

trial list in accordance with Section 44-15. If an agreement is reached,

a judicial authority shall be available to accept guilty pleas and

other dispositions.

COMMENTARY: The change to this section clarifies that the judicial

authority may only assign a case to the trial list in accordance with

Section 44-15.

Sec. 39-18. Plea of Guilty or Nolo Contendere; Entering

(a) In the discretion of the judicial authority, the defendant may enter

a plea of guilty or nolo contendere to the information or complaint at

arraignment[. At] or any later time [the defendant also may enter any

such plea.], provided that the judicial authority confirms in open court

that the defendant has received all discovery materials that he or

she requested in writing pursuant to Chapter 40 that are within the

possession of the prosecuting authority. If the defendant has not

received all requested discovery, the judicial authority shall confirm

that the defendant and his or her counsel agree to waive any right to

receive further disclosure, before allowing the defendant to enter the

plea. Any such waiver shall not apply to the prosecuting authority’s

continuing obligation to disclose exculpatory information or materials

pursuant to Sections 40-3 and 40-11.

(b) A plea of nolo contendere shall be in writing, shall be signed by

the defendant, and, when accepted by the judicial authority, shall be

followed by a finding of guilty.
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COMMENTARY: The changes to this section require the judicial

authority to confirm that a criminal defendant has either received all

requested discovery or waives the right to receive further disclosure

of requested discovery, except for exculpatory evidence, before

allowing the defendant to enter a plea of guilty or nolo contendere,

consistent with Open File Criminal Discovery.

Sec. 40-2. —Good Faith Efforts and Subpoenas

When documents or objects are the subject of discovery orders,

good faith efforts shall be made by the party to whom any such order

is directed to secure their possession. If the efforts of such party are

unsuccessful the judicial authority [shall] may, upon written request

or upon its own motion, issue a subpoena or order directing that such

documents or objects be delivered to the clerk of the court within a

specified time. The clerk shall give a receipt for them and be responsi-

ble for their safekeeping. Such documents and tangible objects shall

be sealed and shall be open to inspection to the parties to the action

and their attorneys only upon an order of the judicial authority.

COMMENTARY: The changes to this section provide the court with

the authority to issue subpoenas and orders directing documents and

objects subject to discovery orders to the clerk upon its own motion,

and that such documents and objects be open to inspection only to

the parties and their attorneys as the court deems appropriate.

Sec. 40-6. —Discovery Performance

(a) Unless otherwise specified by agreement of the parties or judicial

order, the parties shall perform their obligations under Sections 40-

1 through 40-10 by making available at reasonable times specified
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information or materials for inspecting, testing, copying and photo-

graphing.

(b) Unless otherwise specified by agreement of the parties or judicial

order, the parties shall provide any information or materials ordered

to be disclosed or that the parties are otherwise obligated to disclose

pursuant to this chapter that are within the possession, custody, or

control of such parties in an electronic format via electronic means to

the other party. In the event that the file size of such electronic informa-

tion or materials exceeds the file size limitations for e-mailing such

information or materials, the party entitled to receive such information

or materials shall provide the party obligated to disclose such informa-

tion or materials an electronic storage medium or electronic storage

media with sufficient storage capacity to accommodate the electronic

transfer of such information or materials.

COMMENTARY: The changes to this section acknowledge the prev-

alence of discovery information and materials generated and stored

in electronic formats and provide procedures for transferring and

receiving such electronic information.

Sec. 43-40. —Excluded Time Periods in Determining Speedy

Trial

The following periods of time shall be excluded in computing the

time within which the trial of a defendant charged by information with

a criminal offense must commence pursuant to Section 43-39:

(1) Any period of delay resulting from other proceedings concerning

the defendant, including but not limited to:
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(A) delay resulting from any proceeding, including any examinations,

to determine the mental competency or physical capacity of the

defendant;

(B) delay resulting from trial with respect to other charges against

the defendant;

(C) delay resulting from any interlocutory appeal;

(D) the time between the commencement of the hearing on any

pretrial motion and the issuance of a ruling on such motion;

(E) delay reasonably attributable to any period, not to exceed thirty

days, during which any proceeding concerning the defendant is actu-

ally under advisement by the judicial authority;

(F) delay resulting from any proceeding under General Statutes

§§ 17a-685, 17a-693, et seq., 53a-39c, 54-56e, 54-56g, 54-56i, 54-

56l, 54-56m, 54-56p, or any other pretrial diversion program authorized

by statute.

(2) Any period of delay resulting from the absence or unavailability

of the defendant, counsel for the defendant, or any essential witness

for the prosecution or defense. For purposes of this subdivision, a

defendant or any essential witness shall be considered absent when

such person’s whereabouts are unknown and cannot be determined

by due diligence. For purposes of this subdivision, a defendant or

any essential witness shall be considered unavailable whenever such

person’s whereabouts are known but his or her presence for trial

cannot be obtained by due diligence or he or she resists appearing

at or being returned for trial.
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(3) Any period of delay resulting from the fact that the defendant is

mentally incompetent or physically unable to stand trial.

(4) A reasonable period of delay when the defendant has been

joined for trial with a codefendant as to whom the time for trial has

not run and no motion for severance has been granted.

(5) Any period of time between the date on which a defendant or

counsel for the defendant and the prosecuting authority agree that

the defendant will plead guilty or nolo contendere to the charge and

the date the judicial authority accepts or rejects the plea agreement.

(6) Any period of time between the date on which the defendant

enters a plea of guilty or nolo contendere and the date an order of the

judicial authority permitting the withdrawal of the plea becomes final.

(7) Except as provided in Section 43-40A, [T]the period of delay

resulting from a continuance granted by the judicial authority at the

personal request of the defendant, including any period of delay

resulting from a continuance requested because the prosecuting

authority has failed to disclose discovery materials within any applica-

ble time period prescribed in Chapter 40 if the prosecuting authority’s

failure is because of the unavailability of such discovery materials and

the prosecuting authority has exercised due diligence to obtain such

discovery materials.

(8) The period of delay resulting from a continuance granted by the

judicial authority at the request of the prosecuting authority[,] if:

(A) the continuance is granted because of the unavailability of evi-

dence material to the state’s case, when the prosecuting authority

has exercised due diligence to obtain such evidence and there are
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reasonable grounds to believe that such evidence will be available at

a later date; or

(B) the continuance is granted to allow the prosecuting authority

additional time to prepare the state’s case and additional time is justi-

fied because of the exceptional circumstances of the case.

(9) With respect to a defendant incarcerated in another jurisdiction,

the period of time until the defendant’s presence for trial has been

obtained, provided the prosecuting authority has exercised reasonable

diligence (A) in seeking to obtain the defendant’s presence for trial

upon receipt of a demand from the defendant for trial, and (B) if the

defendant has not theretofore demanded trial, in filing a detainer with

the official having custody of the defendant requesting that official to

advise the defendant of the defendant’s right to demand trial.

(10) Other periods of delay occasioned by exceptional circum-

stances.

COMMENTARY: The change to subdivision (F) of subsection (1)

of this section makes that provision consistent with the current available

diversionary programs. The change to subsection (7) of this section

provides for an exception to the time periods excluded from the speedy

trial calculation when a defendant requests a continuance as provided

in new Section 43-40A. This change also makes clear that the delay

from continuances requested by the defendant because the prosecut-

ing authority has failed to disclose discovery materials by the applicable

deadline will still be excluded from the speedy trial calculation if the

prosecuting authority is unable, despite the exercise of due diligence,
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to meet the applicable deadline because the discovery material is

unavailable.

(NEW) Sec. 43-40A. —Included Time Period in Determining

Speedy Trial; Failure to Comply with Disclosure by Prosecut-

ing Authority

The time for trial set forth in Section 43-39 shall continue to run

during any period of delay resulting from a continuance granted by

the judicial authority at the request of the defendant on the basis of

the prosecuting authority’s wilful failure to disclose discovery materials

within any applicable time period prescribed in Chapter 40. During

any such continuance, the judicial authority may issue subpoenas,

pursuant to Sections 40-2 and 40-20, to assist in the timely completion

of discovery.

COMMENTARY: This new section allows the speedy trial calculation

to run during any continuance granted on the basis of the prosecuting

authority’s wilful failure to disclose discovery materials, as required

by Chapter 40, consistent with Open File Criminal Discovery. The

wilful failure described in this new section, which allows the speedy trial

calculation to continue to run, contrasts with the prosecuting authority’s

inability to disclose discovery materials despite the exercise of due

diligence described in Section 43-40 (7), which does not allow the

speedy trial calculation to continue to run. This section also authorizes

the judicial authority to exercise its existing subpoena power to assist

in the timely completion of discovery.
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Sec. 44-7. Presence of Defendant; Attire of Incarcerated Defend-

ant or Witness

The defendant has the right to be present at the arraignment, at

the time of the plea, at evidentiary hearings, at the trial, and at the

sentencing hearing, except as provided in Section 37-1 and Sections

44-7 through 44-10. Whenever present, the defendant shall be seated

where he or she can effectively consult with counsel and can see and

hear the proceedings. An incarcerated defendant or an incarcerated

witness shall not be required during the course of a trial to appear in

court in the distinctive attire of a prisoner or convict.

COMMENTARY: This section has been amended to address new

subsection (c) of Section 37-1, which authorizes the judicial authority

to arraign the defendant remotely or without his or her presence in

limited circumstances.

Sec. 44-15. —Scheduling at Entry of Plea

(a) Upon entry of a not guilty plea, the judicial authority shall, when-

ever feasible, assign a date certain for the trial of such case, and in

jury cases, for a disposition conference pursuant to Sections 39-11

through 39-13, and it shall advise all parties that they are to be prepared

to proceed to trial or to a disposition conference on that date.

(b) Prior to assigning any date certain for trial, the judicial authority

shall inquire of the parties whether discovery pursuant to Chapter 40

is complete.

If discovery is not complete, the judicial authority shall continue the

case for the timely completion of discovery. During any such continu-

ance, the judicial authority may issue subpoenas, pursuant to Sections

40-2 and 40-20, to assist in the timely completion of discovery.
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If discovery is complete, the judicial authority may assign a date

certain for trial no earlier than forty-five days after the completion of

discovery unless the defendant moves for a speedy trial pursuant to

Section 43-41.

(c) If the setting of a definite date at the time of the not guilty plea

is not feasible, the case shall be placed on a trial list of pending cases

which shall be maintained by the clerk. Cases shall be placed on the

trial list in the order in which the not guilty pleas were entered, but in

no event shall a trial commence earlier than forty-five days after the

completion of discovery in the case unless the defendant moves for

a speedy trial pursuant to Section 43-41.

(d) If, after the judicial authority has assigned a date certain for trial

or has assigned the case to the trial list pursuant to this section, either

party identifies and produces any evidence or witness that is required

to be disclosed pursuant to Chapter 40, the opposing party may move

the judicial authority for an order in accordance with Section 40-5,

including, but not limited to, moving for a continuance or an order

prohibiting the producing party from introducing the delayed discovery

at trial.

COMMENTARY: The changes to this section require the judicial

authority to confirm that discovery is complete before scheduling a

date certain for trial or placing the case on the trial list and authorizes

the judicial authority to exercise its subpoena power to assist in the

timely completion of discovery, consistent with Open File Criminal

Discovery. The changes also authorize the judicial authority to exercise

its existing authority to, upon motion, make any order it deems appro-

priate to address delayed discovery disclosure.
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NEW PRACTICE BOOK FORMS

(NEW) Form 218

Defendant’s Interrogatories

Medical Negligence

NO. CV - : SUPERIOR COURT

(Plaintiff) : JUDICIAL DISTRICT OF

VS. : AT

(Defendant) : DATE

The undersigned, on behalf of the Defendant, hereby propounds

the following interrogatories to be answered by the Plaintiff,

, under oath, within sixty (60) days of

the filing hereof in compliance with Practice Book Section 13-2.

Definition: ‘‘You’’ or ‘‘your’’ shall mean the Plaintiff to whom these

interrogatories are directed, except that if a lawsuit has been instituted

by the representative of the estate of a decedent, ward, or incapable

person, ‘‘you’’ shall also refer to the Plaintiff’s decedent, ward or incapa-

ble person unless the context of an interrogatory clearly indicates

otherwise.

In answering these interrogatories, the Plaintiff(s) is (are) required

to provide all information within their knowledge, possession or power.

If an interrogatory has subparts, answer each subpart separately and

in full and do not limit the answer to the interrogatory as a whole. If

any interrogatories cannot be answered in full, answer to the extent

possible.
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(1) State the following:

(a) Your full name and any other name(s) by which you have been

known;

(b) Your date of birth;

(c) Your current home address;

(d) Your home address as of the time of the negligence alleged in the

Complaint; and

(e) Your home address for the five years prior to and since the negli-

gence alleged in the Complaint.

(2) State your marital status at the time of and since the negligence

alleged in the Complaint and, if married, provide the date of the mar-

riage, the full legal name, and current address of your spouse.

(3) State the full legal names and ages of each person with whom

you have lived at or since the time of the negligence alleged in the

Complaint and identify each time period.

(4) State the full legal names and ages of your children. For each

child, identify the time periods during which they resided with you at

or since the time of the negligence alleged in the Complaint.

(5) Identify and list each physical and mental injury or condition you

claim to have sustained as a result of the negligence alleged in the

Complaint.

(6) If you were treated at a hospital for injuries and conditions sus-

tained as a result of the negligence alleged in the Complaint, state

the name and location of each hospital and the dates of such treatment

and admission.
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(7) State the name and address of each physician or other health

care provider who treated you for the injuries and conditions you

sustained as a result of the negligence alleged in the Complaint.

(8) When and from whom did you last receive any medical treatment

for injuries and conditions alleged to have been sustained as a result

of the negligence alleged in the Complaint?

(9) Identify the date you last received medical services or treatment

from the Defendant.

(10) State the date you fully recovered from the injuries and conditions

alleged in your Complaint?

(11) If you are not fully recovered, state precisely from what injuries

and conditions you are presently suffering.

(12) Are you presently under the care of any physician or other health

care provider for the treatment of injuries and conditions alleged to

have been sustained as a result of the negligence alleged in your Com-

plaint?

(13) If the answer to the prior interrogatory is in the affirmative, state

the name and address of each physician or other health care provider

who is treating you.

(14) Do you claim any disability resulting from injuries and conditions

allegedly sustained as a result of the negligence alleged in your Com-

plaint?

(15) If so, state the nature of the disability claimed.
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(16) Do you claim any permanent disability resulting from the negli-

gence alleged in the Complaint?

(17) If the answer to the prior interrogatory is in the affirmative, answer

the following:

(a) List the parts of your body which are disabled;

(b) List the motions, activities or use of your body which you have lost

or which you are unable to perform;

(c) State the percentage of loss of use claimed as to each part of

your body;

(d) State the name and address of the person who made the prognosis

for permanent disability and the percentage of loss of use; and

(e) List the date for each such prognosis.

(18) If you were or are confined to your home or your bed as a result

of injuries and conditions sustained as a result of the negligence

alleged in your Complaint, state the dates you were so confined.

(19) Identify any nonprivileged medical reports received by you or

your attorney relating to your alleged injuries and conditions by stating

the name and address of the treating physician or other health care

provider, and any physician or health care provider you anticipate

calling as a trial witness, who provided such reports and the date of

the report.

(20) List each item of expense which you claim to have incurred as

a result of the negligence alleged in your Complaint, and state the

name and address of the person or organization to whom each item

has been paid or is payable.
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(21) For each item of expense identified in response to the prior

interrogatory, if any such expense, or portion thereof, has been paid

or reimbursed or is reimbursable by an insurer, state, as to each such

item of expense, the name of the insurer that made such payment or

reimbursement or that is responsible for such reimbursement.

(22) If, during the ten year period prior to the date of the negligence

alleged in the Complaint, you were under a physician’s or other health

care provider’s care for any conditions which were in any way similar

or related to those identified and listed in your response to Interrogatory

#5, state the nature of said injuries or conditions, the dates you received

treatment, and the name of the physician or other health care provider

who provided treatment for the prior condition.

(23) State whether you have ever filed a claim or lawsuit for physical

or mental injury or condition. If so, state the caption, venue and docket

number of any such lawsuit.

(24) If you were involved in any incident in which you received physical

or mental injuries or conditions since the date of the negligence alleged

in the Complaint, provide the following information:

(a) On what date and in what manner did you sustain said injuries?

(b) Did you make a claim against anyone as a result of said incident?

(c) If so, provide the name and address of the person or persons

against whom a claim was made;

(d) If a lawsuit was brought, state the name and location of the Court,

the return date of the lawsuit, and the docket number;
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(e) State the nature of the physical or mental injuries or conditions

received in said incident;

(f) State the name and address of each physician or health care

provider who treated you for said injuries or conditions;

(g) State the dates on which you were so treated;

(h) State the nature of the treatment received on each such date; and

(i) If you are presently or permanently disabled as a result of said

injuries, state the nature of such disability, the name and address of

each physician or health care provider who diagnosed said disability

and the date of each such diagnosis.

(25) At the time of the negligence alleged in your Complaint or there-

after, have you filed a personal bankruptcy petition? If yes, identify

the type of bankruptcy, the court and court address, caption and docket

number, name and address of trustee and whether the petition is

pending or has been discharged.

(26) List all secondary schools and colleges you attended, the years

attended, and degrees conferred, if any.

(27) If you claim that as a result of the negligence alleged in your

Complaint you were prevented from pursuing your usual occupation,

or otherwise lost time from work, provide the following information:

(a) The name and address of your employer on the date of the negli-

gence alleged in the Complaint;

(b) The nature of your occupation and a precise description of your

job responsibilities with said employer on the date of the negligence

alleged in the Complaint;
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(c) Your average, weekly earnings, salary, or income received from

said employment for the year preceding the date of the negligence

alleged in the Complaint;

(d) The date following the date of the negligence alleged in the Com-

plaint on which you resumed the duties of said employment;

(e) Any loss of income you claim resulted from the negligence alleged

in your Complaint and how the loss is computed;

(f) The dates you were unable to perform the duties and lost time from

work as a result of injuries or conditions claimed to have been sustained

as a result of the negligence alleged in your Complaint; and

(g) The names and addresses of each employer for whom you worked

for three years prior to the date of the negligence alleged in your Com-

plaint.

(28) Do you claim an impairment of earning capacity?

(29) State whether you made an application(s) for life/disability insur-

ance in the past ten years, and if so state the date of the application(s).

(30) Identify the administrative/funeral and burial expenses incurred

on behalf of the Plaintiff, if applicable, as well as the date such

expenses were incurred, the recipient of such monies and the identity

of the individual who paid such expenses.

(31) If you are introducing the condition of your mental health as an

element of a claim in this lawsuit, state whether you have sought

treatment with a mental health provider, including but not limited to a

psychiatrist, psychologist, therapist, or counselor, in the ten years prior

to, or subsequent to the negligence alleged in the Complaint.
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COMMENT:

Where appropriate, and where the Plaintiff does not consent to the

production of the mental health records, the Defendant may seek a

court order for the production of the records.

(32) Has any treating physician or other health care provider told you

directly that the above-named Defendant(s) failed to adhere to the

acceptable standard of care in any respect?

(33) If the answer to the preceding interrogatory is in the affirmative,

state the name and address of each such physician or health care

provider, the date each communication was made and the content of

any such communication.

(34) If you have signed a covenant not to sue, a release or discharge

of any claim you had, have or may have against any person, corpora-

tion or other entity as a result of the negligence alleged in your Com-

plaint, state in whose favor it was given, the date thereof, and to the

extent it is not subject to a confidentiality agreement, the consideration

paid to you for giving it. If you are unable to respond to this interrogatory,

in whole or in part, due to a confidentiality agreement, state so.

(35) If you or anyone on your behalf agreed to or contracted with any

person, corporation or other entity to limit in any way the liability of

such person, corporation or other entity as a result of any claim you

have or may have as a result of the negligence alleged in your Com-

plaint, state in whose favor it was given, the date thereof, and to the

extent it is not subject to a confidentiality agreement, the consideration
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paid to you for giving it. If you are unable to respond to this interrogatory

due to a confidentiality agreement, state so.

(36) State the names and addresses of all persons known to you who

were present at the time of the negligence alleged in your Complaint

or who observed or witnessed all or part of the care provided by

the Defendant.

(37) As to each individual named in response to the preceding interrog-

atory, state whether to your knowledge, or the knowledge of your

attorney, such individual has given any statement or statements as

defined in Practice Book Section 13-1 concerning the subject matter

of your Complaint or alleged injuries and conditions. If your answer

to this interrogatory is affirmative, state also:

(a) The date on which such statement or statements were taken;

(b) The names and addresses of the person or persons who took such

statement or statements;

(c) The names and addresses of any person or persons present when

such statement or statements were taken;

(d) Whether such statement or statements were written, made by

recording device or taken by court reporter or stenographer; and

(e) The names and addresses of any person or persons having custody

or a copy or copies of such statement or statements.

(38) Have you made any statements, as defined in Practice Book

Section 13-1, to any person regarding any of the events alleged in

your Complaint?
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(39) State the name and address of any person(s) who you may call

as a fact witness at trial of this matter regarding the claims of damage

alleged by Plaintiff(s) in the Complaint.

COMMENT:

These individuals or witnesses shall be disclosed, except for good

cause shown, no later than sixty days prior to trial and may be there-

after deposed.

(40) Have you documented in any form any of the events, injuries,

or conditions alleged in your Complaint? State whether any privilege

is claimed.

(41) Are you aware of any photographs or any recordings by film,

video, audio or any other digital or electronic means depicting the

negligence alleged in the Complaint, the care provided by the Defend-

ant or any injury or condition alleged to have been caused by the

negligence alleged in the Complaint? If so, for each set of photographs

or each recording taken, obtained or prepared of each such sub-

ject, state:

(a) The name and address of the person who took, obtained or pre-

pared such photograph or recording, other than an expert who will

not testify at trial;

(b) The dates on which such photographs were taken or such

recordings were obtained or prepared;

(c) The subject;

(d) The number of photographs or recordings;

(e) The nature of the recording (e.g., film, video, audio, etc.).
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(42) Identify surveillance material discoverable under Practice Book

Section 13-3 (c), by stating the name and address of any person who

obtained or prepared any and all recordings, by film, photograph,

videotape, audiotape or any other digital or electronic means, of any

party concerning this lawsuit or its subject matter, including any tran-

script thereof which are in your possession or control or in the posses-

sion or control of your attorney, and state the date on which each

such recordings were obtained and the person or persons of whom

each such recording was made.

(43) Have you ever filed a claim/application for Social Security Disabil-

ity and/or any form of government disability including military?

(44) If the answer to the preceding interrogatory is in the affirma-

tive, state:

(a) The dates of all such applications;

(b) The reasons for seeking disability, including all listed medical con-

ditions;

(c) How the listed medical conditions caused you to be disabled;

(d) The dates you were deemed disabled;

(e) The names and addresses of any physicians or health care provid-

ers whom you saw for disability evaluations; and,

(f) The address of any disability offices involved in obtaining such

benefits.

Interrogatories #45 through #52 apply in wrongful death cases:

(45) If the decedent underwent a physical examination for any reason

including, but not limited to, examinations related to employment, or
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employment applications within the five (5) years prior to the date of

the negligence alleged in the Complaint, please state:

(a) The date(s) the exam was performed; and

(b) The name and address of the physician or health care provider

who performed each exam.

(46) If a claim for loss of earning capacity is being made, please state

the decedent’s average monthly personal living expenses for the two

(2) years preceding his/her death including, but not limited to, the

decedent’s food, rent and housing, clothing, transportation, and medi-

cal and dental care.

(47) Did the decedent suffer from any illness, injury, disease, condi-

tion, disability or defect from the time of the negligence alleged in the

Complaint to the time of death? If so, please identify the illness, injury,

disease, condition, disability or defect.

(48) If you are claiming that any preexisting physical or mental condi-

tion exacerbated, contributed to, or accelerated the decedent’s death,

identify the condition(s) and physician or health care provider(s) treat-

ing the decedent for those condition(s) in the ten years prior to his or

her death.

(49) Other than what is contained in the medical records, are you

aware of any treating physician, physician’s assistant (P.A.), or

advanced practice registered nurse (APRN) who discussed the primary

cause of the decedent’s death with a patient representative? If so,

please identify that individual and the substance of that conversation.
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(50) Was an autopsy and/or postmortem toxicology testing ever per-

formed on the decedent? If the answer is yes, state:

(a) The name of the person who ordered or requested the autopsy;

(b) The date the autopsy was performed;

(c) The place where the autopsy was performed;

(d) The name of the individual who performed the autopsy; and

(e) The findings of the autopsy and/or postmortem toxicology testing.

(51) Have any entries, memoranda, and/or declarations, as defined

in General Statutes § 52-172, been made by the Plaintiff concerning

the issues alleged in the Complaint?

(52) If the answer to the foregoing interrogatory is affirmative, state:

(a) The date on which such entries, memoranda, and/or declarations

were made;

(b) The form of the entries, memoranda, and/or declarations (i.e.,

whether oral, written, made by recording device or recorded by a

stenographer, etc.);

(c) The substance or content of such entries, memoranda, and/or dec-

larations;

(d) The name and address of each person having custody or a copy

or copies of the entries, memoranda, and/or declarations; and

(e) The name and address of any witnesses to such entries, memo-

randa, and/or declarations.

Interrogatory #53 applies to cases involving a minor Plaintiff:

(53) If the minor Plaintiff attends or has attended a day care, preschool,

school or camp on a regular basis from the time of the negligence

alleged in the Complaint to the present time, state:
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(a) The name and address of the institution or facility;

(b) The amount of time each day that the minor Plaintiff attended

there; and,

(c) The dates of attendance.

DEFENDANT,

BY

I, , hereby certify that I have reviewed the

above interrogatories and responses thereto and that they are true

and accurate to the best of my knowledge and belief.

(Plaintiff)

Subscribed and sworn to before me this day

of , 20 .

Notary Public/
Commissioner of the Superior Court

CERTIFICATION

I certify that a copy of this document was or will immediately be

mailed or delivered electronically or non-electronically on (date)

to all attorneys and self-represented parties of record

and that written consent for electronic delivery was received from all

attorneys and self-represented parties of record who received or will

immediately be receiving electronic delivery.

Name and address of each party and attorney that copy was or will

immediately be mailed or delivered to*
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*If necessary, attach additional sheet or sheets with the name and

address which the copy was or will immediately be mailed or deliv-

ered to.

Signed (Signature of filer) Print or type name of person signing

Date Signed

Mailing address (Number, street, town, state and zip code) or

E-mail address, if applicable

Telephone number

COMMENTARY: This new form was developed pursuant to and is

to be used in connection with the changes to Section 13-6.
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(NEW) Form 219

Defendant’s Request for Production

Medical Negligence

NO. CV - : SUPERIOR COURT

(Plaintiff) : JUDICIAL DISTRICT OF

VS. : AT

(Defendant) : DATE

The Defendant(s) hereby request(s) that the Plaintiff provide coun-

sel for the Defendant(s) with copies of the documents described

in the following requests for production, or afford counsel for said

Defendant(s) the opportunity or, where requested, sufficient writ-

ten authorization, to inspect, copy, photograph or otherwise repro-

duce said documents. The production of such documents, copies

or written authorizations shall take place at the offices of

not later than sixty (60) days after the

service of the Requests for Production.

In answering these production requests, the Plaintiff(s) are required

to provide all information within their possession, custody or control.

If any production request cannot be answered in full, answer to the

extent possible.

(1) All hospital records relating to treatment received as a result of

the negligence alleged in the Complaint, and to injuries, diseases or

defects to which reference is made in the answers to Interrogatories

#6 and #24 (exclusive of any records relating to mental health injuries

or conditions), or written authorization, sufficient to comply with the
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provisions of the Health Insurance Portability and Accountability Act

(HIPAA), to inspect and make copies of the hospital records. Informa-

tion obtained pursuant to the provisions of HIPAA shall not be used

or disclosed by the parties for any purpose other than the above

captioned action.

(2) All reports and records of all physicians and other health care

providers relating to treatment allegedly received by the Plaintiff(s) as

a result of the negligence alleged in the Complaint and to the injuries,

diseases or defects to which reference is made in the answers to

Interrogatories #7, #22, and #24 (exclusive of any records relating to

mental health injuries or conditions) or written authorization, sufficient

to comply with provisions of HIPAA, to inspect and make copies of

said reports. Information obtained pursuant to the provisions of HIPAA

shall not be used or disclosed by the parties for any purpose other

than the above captioned action.

(3) If a claim of impaired earning capacity or lost wages is being

alleged, copies of, or sufficient written authorization to obtain copies

of, that part of all income tax returns relating to lost income filed by

the Plaintiff(s) for a period of three (3) years prior to the date of the

negligence alleged in the Complaint and for all years subsequent to

the date of the negligence alleged in the Complaint through the time

of trial.

(4) If a claim for lost wages or lost earning capacity is being made,

copies of, or sufficient written authorization to inspect and make copies

of, the wage and employment records of all employers of the Plaintiff(s)
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for three (3) years prior to the negligence alleged in the Complaint

and for all years subsequent to the date of the negligence alleged in

the Complaint.

(5) A copy of any nonprivileged statement, as defined in Practice Book

Section 13-1, of any party to this lawsuit concerning this action or its

subject matter.

(6) All medical bills that are claimed to have been incurred as a result

of the negligence alleged in the Complaint or written authorization,

sufficient to comply with the provisions of HIPAA, to inspect and make

copies of said medical bills. Information obtained pursuant to the provi-

sions of HIPAA shall not be used or disclosed by the parties for any

purpose other than the above captioned action.

(7) All bills for each item of expense that are claimed to have been

incurred in the answer to Interrogatories #20 and #30, and not already

provided in response to Production Request #6.

(8) Copies of all documents pertaining to claims of right to reimburse-

ment provided to the Plaintiff by third-party payers, and copies of, or

written authorization, sufficient to comply with provisions of HIPAA, to

obtain any and all documentation of payments made by a third party for

medical services received or premiums paid to obtain such payment.

Information obtained pursuant to the provisions of HIPAA shall not be

used or disclosed by the parties for any purpose other than the above-

captioned action.

(9) All documents identified or referred to in the answers to Interroga-

tory #34 unless a claim of confidentiality has been stated.
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(10) Nonprivileged copies, whether in hard copies or electronic media,

of any and all documentation referenced in Interrogatory #40.

(11) A copy of each and every recording of surveillance material dis-

coverable under Practice Book Section 13-3 (c), by film, photograph,

videotape, audiotape or any other digital or electronic means, of any

party to this lawsuit concerning this lawsuit or the subject matter

thereof, including any transcript of such recording.

(12) Copies of any and all documents and communications concerning

any and all of your disability claim(s) with the issuing governmental

office as set forth in Interrogatory #43, excluding any material which is

claimed to be protected by attorney-client privilege or other applicable

privilege. In addition, written authorization, in the form attached, permit-

ting the undersigned to obtain a full and complete copy of Plaintiff’s

social security disability file.

(13) Any and all photographs or recordings identified in response to

Interrogatory #41.

Requests for Production #14 through #19 apply in wrongful death

cases:

(14) A copy of the probate appointment, identifying the Plaintiff as

Administrator of the subject estate.

(15) A copy of the death certificate.

(16) A copy of any autopsy report and/or postmortem toxicology test-

ing report.
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(17) Copies of declarations of the Plaintiff that your attorney intends

to use at time of trial pursuant to General Statutes § 52-172.

(18) Any documents, written or digital recordings, entries, memo-

randa, and/or transcripts of digital recordings offered pursuant to Gen-

eral Statutes § 52-174.

(19) Copies of or an authorization to obtain the records referenced

in Interrogatory #45.

Request for Production #20 applies to cases involving a minor Plaintiff:

(20) Copies of all education records, attendance records, nurses’

records, and materials from each day care, preschool, school, or other

educational institution the minor Plaintiff has attended (exclusive of

any records relating to mental health injuries or conditions) for the last

five years to the present or written authorization in the form attached

permitting the undersigned to inspect and to make copies of said

educational records.

DEFENDANT,

BY

CERTIFICATION

I certify that a copy of this document was or will immediately be

mailed or delivered electronically or non-electronically on (date)

to all attorneys and self-represented parties of record and

that written consent for electronic delivery was received from all attor-

neys and self-represented parties of record who received or will imme-

diately be receiving electronic delivery.
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Name and address of each party and attorney that copy was or will

immediately be mailed or delivered to*

*If necessary, attach additional sheet or sheets with the name and

address which the copy was or will immediately be mailed or deliv-

ered to.

Signed (Signature of filer) Print or type name of person signing

Date Signed

Mailing address (Number, street, town, state and zip code) or

E-mail address, if applicable

Telephone number

COMMENTARY: This new form was developed pursuant to and is

to be used in connection with the changes to Section 13-9.
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EDUCATION / SCHOOL RECORDS AUTHORIZATION

TO:

(Any educational institution, including any school, special education

program, remedial education program, developmental program,

including special treatment, teacher aides and assistance that has

provided educational services to):

(insert name above)

I hereby authorize you to release copies of the records of

, including educational

records to (**defense firm name**), or its authorized representative.

‘‘Educational records’’ for purposes of this authorization shall include,

but not be limited to, attendance records, medical records, occupa-

tional therapy records, nurses’ notes, progress reports, teacher notes,

report cards, achievement scores, evaluations, teacher progress

notes, transcripts, social worker’s records, and correspondence.

This authorization does not expire until expressly withdrawn by

the undersigned.

A copy of this authorization is deemed as valid as the original.

Signature of patient or patient’s representative Date

If a patient’s representative signs this authorization, please complete

the following:

Printed name of patient’s representative: Relationship to patient

COMMENTARY: This new form is to be used in connection with

Request for Production #20.
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DAY CARE / CHILD CARE / HOME CARE

RECORDS AUTHORIZATION

TO:

(Any day care, child care, home care provider that has provided ser-

vices to)

(insert name above)

I hereby authorize you to release copies of the records of

, including educational

records to (**defense firm name**), or its authorized representative.

‘‘Records" for purposes of this authorization shall include, but not be

limited to, attendance records, medical records, occupational therapy

records, nurses’ notes, progress reports, teacher notes, report cards,

achievement scores, evaluations, teacher progress notes, transcripts,

social worker’s records, and correspondence.

This authorization does not expire until expressly withdrawn by

the undersigned.

A copy of this authorization is deemed as valid as the original.

Signature of patient or patient’s representative Date

If a patient’s representative signs this authorization, please complete

the following:

Printed name of patient’s representative: Relationship to patient

COMMENTARY: This new form is to be used in connection with

Request for Production #20.
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(NEW) Form 220

Plaintiff’s Interrogatories

Medical Negligence—Health Care Provider

No. CV- : SUPERIOR COURT

(Plaintiff) : JUDICIAL DISTRICT OF

VS. : AT

(Defendant) : (Date)

The undersigned, on behalf of the Plaintiff(s), hereby propounds

the following Interrogatories to be answered by the Defendant,

(Defendant Health Care

Provider’s Name), under oath, within sixty (60) days of the filing hereof

in compliance with Practice Book Section 13-2.

Definition: ‘‘You’’ or ‘‘your’’ shall mean the Defendant to whom these

interrogatories are directed, except that if that Defendant has been

sued as the representative of the estate of a decedent, ward, or incapa-

ble person, ‘‘you’’ or ‘‘your’’ shall also refer to the Defendant’s dece-

dent, ward or incapable person unless the context of an interrogatory

clearly indicates otherwise.

In answering these interrogatories, the Defendant(s) is (are) required

to provide all information within their knowledge, possession or power.

If an interrogatory has subparts, answer each subpart separately and

in full and do not limit the answer to the interrogatory as a whole. If

any interrogatories cannot be answered in full, answer to the extent

possible.

(1) State the following:

(a) Your full name and any other name(s) by which you have been

known;
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(b) Your date of birth; and

(c) Your business address.

(2) If the Defendant is deceased, state the date and place of death,

whether an estate has been created, and the name and address of

the Administrator or Executor thereof.

Unless the information requested is provided in your curriculum

vitae, respond to Interrogatories #3 through #11:

(3) State the name of each college and graduate school you attended,

the date of graduation, and each degree obtained, or provide your

curriculum vitae including such information.

(4) State the name and address of each medical institution where you

underwent post-graduate training (e.g., internship, residency, fellow-

ship, or similar training), and the dates of attendance, or provide your

curriculum vitae including such information.

(5) If you have been trained in a medical or surgical specialty, identify

the specialty, the dates you practiced the specialty, and the name and

address of each institution where you were trained, or provide your

curriculum vitae including such information.

(6) If you have ever specialized in or limited your practice to a particular

field or branch of medicine or surgery, for each specialized or limited

practice, state the field or branch of medicine or surgery, the inclusive

dates you so practiced, and each location where you so practiced in

the past ten years, or provide your curriculum vitae including such infor-

mation.

(7) If you have held any teaching positions, for each institution, state:

(a) The name and address of the institution;
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(b) The inclusive dates of your association; and

(c) The title held in each position.

(8) State the name and location of any hospital or medical facility at

which you have or have had appointments and/or clinical privileges

in the past ten years, and the dates you had such appointments

or privileges.

(9) Identify each medical book, paper, article, or other document that

you have published, written, or contributed, and for each, state the

title, whether you were an author, co-author, or contributor.

(10) State the name of every jurisdiction in which you are or have

been licensed as a health care provider.

(11) State whether you are, or have ever been, a member of any

medical or other health care provider association, society or organiza-

tion, and if so, as to each such membership, state:

(a) The name and address of the medical or other health care provider

association, society, or organization;

(b) The inclusive dates of your membership; and

(c) Whether you have ever held any office and, if so, the title of the

office and the dates you held such office.

(12) With respect to any medical specialty board or other specialty

board, for each board state, whether you were refused or granted

certification, the reasons therefor, and, if granted certification, your

title or rank (e.g., diplomate, fellow, member), and whether you still

hold such certification, title, or rank.
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(13) During the past ten years have you ever had your privileges or

application for privileges denied, revoked, restricted, suspended, or

limited in any way at any hospital or medical facility?

(14) Unless agency or another vicarious liability relationship is admit-

ted to such codefendant, state whether at the time of the negligence

alleged in the Complaint to the present you were an officer, share-

holder, employee, member, partner, or otherwise affiliated with any

entity or person involved in the care and treatment of the Plaintiff. If

the answer is yes, describe the nature and time period of the affiliation.

(15) During the ten years prior to the negligence alleged in the Com-

plaint, have you ever had your application for a license denied, revoked,

restricted, suspended, or limited in any way in any jurisdiction?

(16) State the time period(s) of the physician-patient relationship, if

any, you had with the Plaintiff.

(17) With respect to the negligence alleged in the Complaint, did you

ever consult with any physician or other health care provider regarding

your diagnosis, care, or treatment of the Plaintiff that is not documented

in the medical record? If so, identify the person consulted, his or her

specialty, and the reason for the consultation.

(18) Are you aware of any nonprivileged documents concerning con-

sultations, care or treatment of the Plaintiff regarding the negligence

alleged in the Complaint that are not contained in the medical records

or hospital chart? If so, identify each document.

(19) If you are covered by an insurance policy under which an insurer

may be liable to satisfy part or all of a judgment or reimburse you for
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payments to satisfy part or all of a judgment relating to the negligence

alleged in the Complaint, state the following:

(a) The name(s) and address(es) of the insured(s);

(b) The amount of coverage under each insurance policy; and

(c) The name(s) and address(es) of said insurer(s).

(20) If you are covered by an excess or umbrella insurance policy,

or any other insurance policy relating to the negligence alleged in the

Complaint, state:

(a) The name(s) and address(es) of the named insured;

(b) The amount of effective coverage; and

(c) The name(s) and address(es) of the insurer(s).

(21) As to each insurance policy identified in response to the preceding

two interrogatories, state whether:

(a) Any disclaimer or reservation of rights letter has been issued; and

(b) It is an eroding policy.

(22) Pursuant to General Statutes § 19a-17b, were your staff privi-

leges terminated or restricted by a medical review committee conduct-

ing a peer review with respect to the negligence alleged in the Com-

plaint? If so, please disclose the specific restriction imposed, if any.

(23) Have you or any entity or person been sued for medical negli-

gence arising out of your conduct as a health care provider? If so,

state the caption, venue and docket number of the lawsuit(s).
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(24) Have you made any statements, as defined in Practice Book

Section 13-1, to any person regarding any of the allegations in the Com-

plaint?

COMMENT:

Interrogatory #24 is intended to include party statements made to

a representative of an insurance company prior to involvement of

defense counsel.

(25) If the answer to the previous interrogatory is affirmative, state:

(a) The name and address of the person or persons to whom such

statements were made;

(b) The date on which such statements were made;

(c) The form of the statement (i.e., whether written, made by recording

device or recorded by a stenographer, etc.); and

(d) The name and address of each person having custody or a copy

of each statement.

(26) Other than those individuals referenced in the medical record,

state the names and addresses of all persons known to you who were

present at the time of the negligence alleged in the Complaint or

who observed or witnessed all or part of the negligence alleged in

the Complaint.

(27) As to each individual named in response to the previous interroga-

tory, state whether, to your knowledge or the knowledge of your attor-

ney, the individual(s) has given any statement or statements, as

defined in Practice Book Section 13-1, concerning the subject matter of

the Complaint. If your answer to this interrogatory is affirmative, state:
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(a) The date on which the statement(s) were taken;

(b) The names and addresses of the person(s) who took the

statement(s);

(c) The names and addresses of any person(s) present when the

statement(s) taken;

(d) Whether the statement(s) were written, made by recording device

or taken by court reporter or stenographer;

(e) The names and addresses of any person(s) that have custody or

copies of the statement(s).

(28) State whether the Plaintiff was referred to you, and if so, identify

the person or entity that made the referral and the date thereof.

(29) Did you create, use, or maintain any ‘‘electronic protected health

information’’ (hereinafter ‘‘health information’’), as defined in 45 C.F.R.

§ 160.103, during your treatment of Plaintiff?

(30) If the answer to the previous interrogatory is in the affirmative, list

the names of any and all electronic ‘‘information system(s)’’ (hereinafter

‘‘EMR system([s])’’), as defined in 45 C.F.R. § 164.304, that contain

or previously contained the health information of the Plaintiff.

(31) Identify surveillance material discoverable under Practice Book

Section 13-3 (c), by stating the name and address of any person who

obtained or prepared any and all recordings, by film, photograph,

videotape, audiotape or any other digital or electronic means, of any

party concerning this lawsuit or its subject matter, including any tran-

scripts which are in your possession or control or in the possession

or control of your attorney, and state the date on which each
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recording(s) was obtained and the person or persons of whom each

such recording was made.

PLAINTIFF,

BY

I, , hereby certify that I have reviewed the

above interrogatories and responses thereto and that they are true

and accurate to the best of my knowledge and belief.

(Defendant)

Subscribed and sworn to before me this day

of , 20 .

Notary Public/
Commissioner of the Superior Court

CERTIFICATION

I certify that a copy of this document was or will immediately be

mailed or delivered electronically or non-electronically on (date)

to all attorneys and self-represented parties of record

and that written consent for electronic delivery was received from all

attorneys and self-represented parties of record who received or will

immediately be receiving electronic delivery.

Name and address of each party and attorney that copy was or will

immediately be mailed or delivered to*

*If necessary, attach additional sheet or sheets with the name and

address which the copy was or will immediately be mailed or deliv-

ered to.

Signed (Signature of filer) Print or type name of person signing
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Date Signed

Mailing address (Number, street, town, state and zip code) or

E-mail address, if applicable

Telephone number

COMMENTARY: This new form was developed pursuant to and is

to be used in connection with the changes to Section 13-6.
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(NEW) Form 221

Plaintiff’s Interrogatories

Medical Negligence—Hospital and/or Medical Group

No. CV- : SUPERIOR COURT

(Plaintiff) : JUDICIAL DISTRICT OF

VS. : AT

(Defendant) : (Date)

The undersigned, on behalf of the Plaintiff(s), hereby propounds

the following Interrogatories to be answered by the Defendant,

(Defendant Hospital’s Name), under oath,

within sixty (60) days of the filing hereof in compliance with Practice

Book Section 13-2.

Definition: ‘‘You’’ and ‘‘your’’ shall mean the Defendant, and its

agents, servants, or employees to whom these interrogatories are

directed.

In answering these interrogatories, the Defendant(s) is (are) required

to provide all information within their knowledge, possession or power.

If an interrogatory has subparts, answer each subpart separately and

in full and do not limit the answer to the interrogatory as a whole. If

any interrogatories cannot be answered in full, answer to the extent

possible.

(1) State the following:

(a) Your full name and any other name(s) by which you have been

known; and

(b) Your business address.
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(2) If you are a business entity that has changed its name or status

as a business entity (whether by dissolution, merger, acquisition, name

change, or in any other manner) since the negligence alleged in the

Complaint, state the date of the change, and describe the change.

(3) Unless agency or another vicarious liability relationship is admitted

as to such codefendant, state whether from the time of the negligence

alleged in the Complaint to the present you were a shareholder, part-

ner, or otherwise affiliated with any codefendant. If the answer is yes,

describe the nature and time period of the affiliation.

(4) With respect to the negligence alleged in the Complaint, did you

ever consult with any physician(s) or health care provider(s) regarding

your diagnosis, care, or treatment that is not documented in the medical

record? If so, identify the person(s) consulted and their specialty as

well the reason for the consult.

(5) Are you aware of any nonprivileged documents concerning consul-

tations, care or treatment regarding the negligence alleged in the

Complaint that are not contained in the medical record or hospital

chart? If so, identify each document.

(6) If you are covered by an insurance policy under which an insurer

may be liable to satisfy part or all of a judgment or reimburse you for

payments to satisfy part or all of a judgment relating to the negligence

alleged in the Complaint, state the following:

(a) The name(s) and address(es) of the insured(s);

(b) The amount of coverage under each insurance policy; and

(c) The name(s) and address(es) of said insurer(s).
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(7) If you are covered by excess or umbrella insurance or any other

insurance relating to the negligence alleged in the Complaint, state:

(a) The name(s) and address(es) of the named insured(s);

(b) The amount of coverage effective at this time; and

(c) The name(s) and address(es) of said insurer(s).

(8) As to each insurance policy identified in response to the preceding

two interrogatories, state whether:

(a) Any disclaimer or reservation of rights letter has been issued; and

(b) It is an eroding policy.

(9) Have you made any statements, as defined in Practice Book Sec-

tion 13-1, to any person regarding any of the allegations in the Com-

plaint?

COMMENT:

Interrogatory #9 is intended to include party statements made to a

representative of an insurance company prior to involvement of

defense counsel. This interrogatory is not intended to include attorney–

client communications.

(10) If the answer to the previous interrogatory is affirmative, state:

(a) The name and address of the person(s) to whom the statement(s)

were made;

(b) The date the statement(s) were made;

(c) The form of the statement(s) (i.e., whether written, made by

recording device or recorded by a stenographer, etc.); and
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(d) The name and address of the person(s) having custody or copies

of the statement(s).

(11) Other than those individuals referenced in the medical record,

state the names and addresses of all persons known to you who were

present at the time of the negligence alleged in the Complaint or

who observed or witnessed all or part of the negligence alleged in

the Complaint.

(12) As to each individual named in response to the previous interroga-

tory, state whether to your knowledge, or the knowledge of your attor-

ney, the individual(s) has given any statement(s) as defined in Practice

Book Section 13-1, concerning the subject matter of the Complaint in

this lawsuit. If your answer to this interrogatory is affirmative, state also:

(a) The date on which the statement(s) were taken;

(b) The names and addresses of the person(s) who took the

statement(s);

(c) The names and addresses of any person(s) present when the

statement(s) were taken;

(d) Whether the statement(s) were written, made by recording device

or taken by court reporter or stenographer; and

(e) The names and addresses of any person(s) having custody or

copies of the statement(s).

(13) Did you create, use, or maintain any ‘‘electronic protected health

information’’ (hereinafter ‘‘health information’’), as defined in 45 C.F.R.

§ 160.103, during the treatment of the Plaintiff?



Page 182PB July 13, 2021CONNECTICUT LAW JOURNAL

(14) If the answer to the previous interrogatory is in the affirmative,

list the names and versions of any and all electronic ‘‘information

system(s)’’ (hereinafter ‘‘EMR system(s)’’), as defined in 45 C.F.R.

§ 164.304, that contain or previously contained the health information

of the Plaintiff.

(15) Indicate whether you were accredited by the Joint Commission

(formerly Joint Commission on Accreditation of Healthcare Organiza-

tions [JCAHO]) during the time of the negligence alleged in the Com-

plaint.

(16) With respect to the negligence alleged in the Complaint, state

whether you had any manuals, directives, instructions, guidelines,

and/or written or unwritten protocols related to specific allegations of

negligence in the Complaint that were in effect at the office, hospital,

or other medical facility where the defendant physician or health care

provider practiced at the time of the negligence alleged in the Com-

plaint concerning:

(a) Care, treatment, monitoring, evaluation, diagnosis, consultation or

referral to others, at the time of the event(s) that is(are) the subject

of this litigation;

(b) Training requirements and/or protocols for any physician or health

care provider, including but not limited to medical staff, caring for,

evaluating, diagnosing, consulting or referring patients either in the

facility, department, or unit where the care, treatment, evaluation,

diagnosis, consultation or referral to others at issue took place; and
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(c) Reporting and/or investigation of adverse events at the facility,

department, or unit where the care, treatment, evaluation, diagnosis,

consultation or referral to others at issue took place.

COMMENT:

There is no corresponding request for production to Interrogatory

#16, but documents may be pursued by way of supplemental dis-

covery.

(17) Identify surveillance material discoverable under Practice Book

Section 13-3 (c), by stating the name and address of any person who

obtained or prepared any and all recordings, by film, photograph,

videotape, audiotape or any other digital or electronic means, of any

party concerning this lawsuit or its subject matter, including any tran-

script thereof which are in your possession or control or in the posses-

sion or control of your attorney, and state the date on which each

such recordings were obtained and the person or persons of whom

each such recording was made.

PLAINTIFF,

BY

I, , hereby certify that I have

reviewed the above interrogatories and responses thereto and that

they are true and accurate to the best of my knowledge and belief.

(Defendant)
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Subscribed and sworn to before me this day

of , 20 .

Notary Public/
Commissioner of the Superior Court

CERTIFICATION

I certify that a copy of this document was or will immediately be

mailed or delivered electronically or non-electronically on (date)

to all attorneys and self-represented parties of record

and that written consent for electronic delivery was received from all

attorneys and self-represented parties of record who received or will

be immediately be receiving electronic delivery.

Name and address of each party and attorney that copy was or will

immediately be mailed or delivered to*

*If necessary, attach additional sheet or sheets with the name and

address which the copy was or will immediately be mailed or deliv-

ered to.

Signed (Signature of filer) Print or type name of person signing

Date Signed

Mailing address (Number, street, town, state and zip code) or

E-mail address, if applicable

Telephone number

COMMENTARY: This new form was developed pursuant to and is

to be used in connection with the changes to Section 13-6.
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(NEW) Form 222

Plaintiff’s Requests for Production

Medical Negligence—Health Care Provider

No. CV- : SUPERIOR COURT

(Plaintiff) : JUDICIAL DISTRICT OF

VS. : AT

(Defendant) : (Date)

The Plaintiff(s) hereby request(s) that the Defendant

(Defendant Health Care Provider’s Name)

provide counsel for the Plaintiff(s) with copies of the documents

described in the following requests for production, or afford counsel

for said Plaintiff(s) the opportunity or, if necessary, sufficient writ-

ten authorization, to inspect, copy, photograph or otherwise repro-

duce said documents. The production of such documents, copies

or written authorizations shall take place at the offices of

on (day), (date)

at (time).

In answering these production requests, the Defendant(s) are

required to provide all information within their possession, custody or

control. If any production request cannot be answered in full, answer

to the extent possible.

Definition: ‘‘You’’ and ‘‘your’’ shall mean the Defendant to whom

these interrogatories are directed, except that if the Defendant has

been sued as the representative of the estate of a decedent, ward,

or incapable person, ‘‘you’’ shall also refer to the Defendant’s decedent,
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ward or incapable person unless the context of an interrogatory clearly

indicates otherwise.

(1) All documents, (excluding privileged documents, such as attorney-

client, work product, and peer review documents), that you know of,

possess, or have power to obtain, concerning the Plaintiff’s care,

scheduling, appointments, treatment, evaluation, diagnosis, consulta-

tion or referral to others including but not limited to:

(a) All documents normally maintained as part of a patient’s designated

health record;

(b) Office management records including jackets, file covers, face

sheets, transmittal documents for any requests for studies or consulta-

tions, and/or transportation records;

(c) Nursing notes;

(d) Hospital records;

(e) Laboratory records;

(f) Testing records;

(g) Radiology requisitions, reports, images/studies (lossless images),

and audio recordings of radiology reviews;

(h) Notes, sticky notes or written markings;

(i) Pharmacy medication records;

(j) Automated medication dispensing system records;

(k) Any images/photographs taken during treatment or pathological

examination;

(l) Pathology reports;

(m) Drafts and/or audio recordings of pathology reports;

(n) Quality improvement documents related to root cause analysis;



July 13, 2021 Page 187PBCONNECTICUT LAW JOURNAL

(o) Documents provided in connection with a peer review;

(p) Intradepartment transportation records;

(q) Laboratory test results;

(r) Documents and communications concerning the Plaintiff and the

allegations in the Complaint; and

(s) Investigations or reports concerning the incident that is the subject

of this lawsuit.

COMMENT:

Where privilege is claimed, counsel shall follow the relevant Practice

Book rule(s). This request contemplates production of all medical

records and documents, not limited to the treatment related to the

allegations in the complaint, subject to plaintiff providing a HIPAA

compliant authorization if necessary.

(2) Your current curriculum vitae.

(3) Each document identified in response to Interrogatory #18.

(4) A copy of the declaration page(s) of each insurance policy identified

in response to Interrogatories #19 and #20.

(5) If the answer to Interrogatory #21 is in the affirmative, a copy of

the complete policy contents of each insurance policy identified in

response to Interrogatories #19 and #20.

(6) Each nonprivileged statement identified in response to Interrogato-

ries #25 and #27.

(7) A copy of each and every recording of surveillance material dis-

coverable under Practice Book Section 13-3 (c), by film, photograph,
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videotape, audiotape or any other digital or electronic means, of any

party to this lawsuit concerning this lawsuit or the subject matter

thereof, including any transcript of such recording.

PLAINTIFF,

By

CERTIFICATION

I certify that a copy of this document was or will immediately be

mailed or delivered electronically or non-electronically on (date)

_______ to all attorneys and self-represented parties of record and

that written consent for electronic delivery was received from all attor-

neys and self-represented parties of record who received or will imme-

diately be receiving electronic delivery.

Name and address of each party and attorney that copy was or will

immediately be mailed or delivered to*

*If necessary attach additional sheet or sheets with the name and

address which the copy was or will immediately be mailed or deliv-

ered to.

Signed (Signature of filer) Print or type name of person signing

Date Signed

Mailing address (Number, street, town, state and zip code) or

E-mail address, if applicable

Telephone number

COMMENTARY: This new form was developed pursuant to and is

to be used in connection with the changes to Section 13-9.
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(NEW) Form 223

Plaintiff’s Requests for Production

Medical Negligence—Hospital/Medical Group

No. CV- : SUPERIOR COURT

(Plaintiff) : JUDICIAL DISTRICT OF

VS. : AT

(Defendant) : (Date)

The Plaintiff(s) hereby request(s) that the Defendant

(Defendant Hospital’s Name) provide coun-

sel for the Plaintiff(s) with copies of the documents described in the

following requests for production, or afford counsel for said Plaintiff(s)

the opportunity or, if necessary, sufficient written authorization, to

inspect, copy, photograph or otherwise reproduce said documents.

The production of such documents, copies or written authorizations

shall take place at the offices of on

(day), (date) at (time).

In answering these production requests, the Defendant(s) are

required to provide all information within their possession, custody or

control. If any production request cannot be answered in full, answer

to the extent possible.

Definition: ‘‘You’’ and ‘‘your’’ shall mean the Defendant, and its

agents, servants, or employees to whom these requests for production

are directed.

(1) All documents, (excluding privileged documents such as attorney-

client, work product, and peer review documents), that you know of,
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possess, or have power to obtain concerning the Plaintiff’s care, sched-

uling, appointments, treatment, evaluation, diagnosis, consultation or

referral to others, including but not limited to:

(a) All documents typically maintained as part of a patient’s designated

health record;

(b) Office management records including jackets, file covers, face

sheets, transmittal documents for any requests for studies or consulta-

tions, and/or transportation records;

(c) Nursing notes;

(d) Hospital records;

(e) Laboratory records;

(f) Testing records;

(g) Radiology requisitions, reports, images/studies (lossless images),

and audio recordings of radiology reviews;

(h) Notes, sticky notes or written markings;

(i) Pharmacy medication records;

(j) Automated medication dispensing system records;

(k) Any images/photographs taken during treatment or pathological

examination;

(l) Pathology reports;

(m) Drafts and/or audio recordings of pathology reports;

(n) Quality improvement documents related to root cause analysis;

(o) Documents provided in connection with a peer review;

(p) Intradepartment transportation records;

(q) Laboratory test results;
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(r) Documents and communications concerning the subject matter of

the Complaint; and

(s) Investigations or reports concerning the Plaintiff and the allegations

in the Complaint.

COMMENT:

Where privilege is claimed, counsel shall follow the relevant Practice

Book rule(s). This request contemplates production of all medical

records and documents, not limited to the treatment related to the

allegations in the complaint, subject to plaintiff providing a HIPAA

compliant authorization if necessary.

(2) Each document identified in response to Interrogatory #5.

(3) A copy of the declaration page(s) of each insurance policy identified

in response to Interrogatories #6 and #7.

(4) If the answer to Interrogatory #8 is in the affirmative, a copy of

the complete policy contents of each insurance policy identified in

response to Interrogatories #6 and #7.

(5) Each non-privileged statement identified in response to Interroga-

tories #10 and #12.

(6) A copy of each and every recording of surveillance material dis-

coverable under Practice Book Section 13-3 (c), by film, photograph,

videotape, audiotape or any other digital or electronic means, of any

party to this lawsuit concerning this lawsuit or the subject matter

thereof, including any transcript of such recording.
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PLAINTIFF,

By

CERTIFICATION

I certify that a copy of this document was or will immediately be

mailed or delivered electronically or non-electronically on (date)

to all attorneys and self-represented parties of record

and that written consent for electronic delivery was received from all

attorneys and self-represented parties of record who received or will

immediately be receiving electronic delivery.

Name and address of each party and attorney that copy was or will

immediately be mailed or delivered to*

*If necessary attach additional sheet or sheets with the name and

address which the copy was or will immediately be mailed or deliv-

ered to.

Signed (Signature of filer) Print or type name of person signing

Date Signed

Mailing address (Number, street, town, state and zip code) or

E-mail address, if applicable

Telephone number

COMMENTARY: This new form was developed pursuant to and is

to be used in connection with the changes to Section 13-9.
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PART II

CHAPTER AND SECTION HEADING OF THE RULES

SUPERIOR COURT—GENERAL PROVISIONS

CHAPTER 1
SCOPE OF RULES

Sec.
E1-9C. —Adjustment or Suspension of Time or Location

Requirement
E1-24. Record of Off-Site Judicial Proceedings

CHAPTER 2
ATTORNEYS

Sec.
E2-11A. Appeal from Decision of Bar Examining Committee con-

cerning Conditions of Admission
E2-27A. Minimum Continuing Legal Education
E2-28B(c), (e).—Advisory Opinions
E2-32. Filing Complaints against Attorneys; Action; Time Limi-

tation
E2-35. Action by Statewide Grievance Committee or

Reviewing Committee
E2-36. Action by Statewide Grievance Committee on Request

for Review
E2-38. Appeal from Decision of Statewide Grievance Commit-

tee or Reviewing Committee Imposing Sanctions or
Conditions

E2-39 (b). Reciprocal Discipline
E2-40 (f). Discipline of Attorneys Found Guilty of Serious Crimes

in Connecticut
E2-41 (f). Discipline of Attorneys Found Guilty of Serious Crimes

in Another Jurisdiction
E2-47 (a). Presentments and Unauthorized Practice of Law Peti-

tions
E2-53 (h), (j). Reinstatement after Suspension, Disbarment or Resig-

nation
E2-70 (a). —Client Security Fund Fee
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E2-71 (b) (3). —Eligible Claims
E2-75 (a). —Processing Claims
E2-79 (a). —Enforcement of Payment of Fee

CHAPTER 3
APPEARANCES

Sec.
E3-22. (NEW) Certified Law School Graduates

CHAPTER 7
CLERKS; FILES AND RECORDS

Sec.
E7-13. —Criminal/Motor Vehicle Files and Records
E7-17. Clerks’ Offices

SUPERIOR COURT—PROCEDURE IN CIVIL MATTERS

CHAPTER 23
MISCELLANEOUS REMEDIES AND PROCEDURES

Sec.
E23-68. Where Presence of Person May Be by Means of an

Interactive Audiovisual Device

SUPERIOR COURT—PROCEDURE IN FAMILY MATTERS

CHAPTER 25
GENERAL PROVISIONS

Sec.
E25-3. Action for Custody of Minor Child
E25-4. Action for Visitation of Minor Child
E25-17. —Date for Hearing
E25-59A. Sealing Files or Limiting Disclosure of Documents in

Family Matters
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SUPERIOR COURT—PROCEDURE IN FAMILY SUPPORT
MAGISTRATE MATTERS

CHAPTER 25a
FAMILY SUPPORT MAGISTRATE MATTERS

Sec.
E25a-2. Prompt Filing of Appearance
E25a-3. Withdrawal of Appearance; Duration of Appearance
E25a-14. —Continuances when Counsel’s Presence or Oral

Argument Required
E25a-15. Statements To Be Filed
E25a-17. Motion To Open Judgment of Paternity by Acknowledg-

ment
E25a-19. Standard Disclosure and Production
E25a-23. Answers to Interrogatories

SUPERIOR COURT—PROCEDURE IN JUVENILE MATTERS

CHAPTER 30
DETENTION

Sec.
E30-7. Place of Detention Hearings

SUPERIOR COURT—PROCEDURE IN CRIMINAL MATTERS

CHAPTER 37
ARRAIGNMENT

Sec.
E37-1. Arraignment; Timing
E37-12. Defendant in Custody; Determination of Probable

Cause

CHAPTER 38
PRETRIAL RELEASE

Sec.
E38-6. Appearance after Release
E38-18. —Review of Detention Prior to Arraignment, Trial or
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Sentencing
E38-21. —Forfeiture of Bail and Rearrest Warrant

CHAPTER 40
DISCOVERY AND DEPOSITIONS

Sec.
E40-11. Disclosure by the Prosecuting Authority
E40-13. Names of Witnesses; Prior Record of Witnesses; State-

ments of Witnesses
E40-13A. Law Enforcement Reports, Affidavits and Statements
E40-17. Defense of Mental Disease or Defect or Extreme Emo-

tional Disturbance; Notice by Defendant
E40-18. —Notice by Defendant of Intention To Use Expert Testi-

mony regarding Mental State; Filing Reports of Exam
E40-21. Defense of Alibi; Notice by Defendant
E40-22. —Notice by Prosecuting Authority concerning Alibi

Defense
E40-26. Disclosure by the Defendant; Information and Materials

Discoverable by the Prosecuting Authority as of Right

CHAPTER 41
PRETRIAL MOTIONS

Sec.
E41-5. —Time for Making Pretrial Motions or Requests

CHAPTER 42
TRIAL PROCEDURE

Sec.
E42-49A. Sealing or Limiting Disclosure of Documents in Criminal

Cases
E42-52. —Time for Filing Motion for Judgment of Acquittal
E42-54. —Time for Filing Motion for New Trial

CHAPTER 43
SENTENCING, JUDGMENT AND APPEAL

Sec.
E43-24. —Time for Filing Application for Sentence Review
E43-33. Appointment of Initial Counsel for Appeal by Indigent

Defendant



July 13, 2021 Page 197PBCONNECTICUT LAW JOURNAL

E43-39. Speedy Trial; Time Limitations

CHAPTER 44
GENERAL PROVISIONS

Sec.
E44-10A. —Where Presence of Defendant May Be by Means of

an Interactive Audiovisual Device
E44-13. —Scheduling of Proceedings before Trial; Continu-

ances
E44-14. —Assignments for Plea in Judicial District Court Loca-

tion
E44-27. —Hearing of Infractions, Violations to Which Not Guilty

Plea Filed
E44-30. —Hearing by Magistrates of Infractions and Certain

Motor Vehicle Violations
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Practice Book Rules Adopted, Amended or Suspended on an
Interim Basis under Section 1-9B in Light of the Declared Public

Health and Civil Preparedness Emergencies

Sec. E1-9C. —Adjustment or Suspension of Time or Location

Requirement

The chief administrative judge of each division, in consultation with

the appropriate Presiding Judge of each Judicial District, if possible,

and subject to the approval of the chief court administrator, shall have

the authority to adjust or suspend any time or location requirement in

the Practice Book. Any such adjustment or suspension, as approved

by the chief court administrator, shall be effective immediately upon

the issuance of an order by said chief administrative judge; provided,

however that (1) any such adjustment or suspension shall be reported

to the Rules Committee of the Superior Court and (2) the Rules Com-

mittee may, on a prospective basis only, reject any such adjustment

or suspension. Absent such rejection, any adjustment or suspension

made hereunder shall be effective until further notice.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E1-24. Record of Off-Site Judicial Proceedings

Sec. 1-24 requires an on-the-record summary of off-site judicial

proceedings ‘‘by the next court day.’’ Suspending this rule would allow

flexibility for the court given limited resources.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)
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Sec. E2-11A. Appeal from Decision of Bar Examining Committee

concerning Conditions of Admission

Sec. 2-11A provides that an appeal of a decision of the Connecticut

Bar Examining Committee be filed within thirty days of the decision.

Given the suspension of statutes of limitation, it is consistent to sus-

pend this requirement.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E2-27A. Minimum Continuing Legal Education

The requirements of this are suspended for calendar year 2020,

and any credits earned by attorneys in 2020 shall be allowed to be

carried over completely to 2021, even if the amount exceeds the two

hour cap provided for in the rule.

(Adopted June 26, 2020, to take effect July 14, 2020, on an

interim basis.)

Sec. E2-28B (c), (e). —Advisory Opinions

Sec. 2-28B (c) prescribes timelines by which the Statewide Griev-

ance Committee must issue advisory opinions. Sec. 2-28B (e) states

that the failure of the Committee to issue a timely opinion means that

the Committee acquiesces that relevant advertisement or communica-

tion is compliant with the Rules. Current staffing levels require

greater flexibility.
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(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E2-32. Filing Complaints against Attorneys; Action; Time

Limitation

Sec. 2-32 contains various deadlines, including deadlines that are

akin to a statute of limitations. Sec. 2-32 (a) requires the statewide

bar counsel to review and process complaints within seven days of

receipt. Current staffing levels require greater flexibility.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E2-35. Action by Statewide Grievance Committee or

Reviewing Committee

Sec. 2-35 contains various deadlines including a requirement that

Disciplinary Counsel has fourteen days to respond to a request for

review. Current staffing levels require greater flexibility.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E2-36. Action by Statewide Grievance Committee on

Request for Review

Sec. 2-36 requires that the Statewide Grievance Committee must

issue its decision on a request for review within sixty days. The current

situation requires greater flexibility.



July 13, 2021 Page 201PBCONNECTICUT LAW JOURNAL

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E2-38. Appeal from Decision of Statewide Grievance Com-

mittee or Reviewing Committee Imposing Sanctions or Con-

ditions

Sec. 2-38 provides that an appeal of a grievance decision must be

taken within thirty days. Given the suspension of statutes of limitation,

it is consistent to suspend this requirement.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E2-39 (b). Reciprocal Discipline

Sec. 2-39 (b) sets forth time limits with regard to reciprocal discipline.

The current situation requires greater flexibility.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E2-40 (f). Discipline of Attorneys Found Guilty of Serious

Crimes in Connecticut

Sec. 2-40 (f) requires that a hearing on a presentment complaint

shall be held within sixty days of the filing of the presentment. The

current situation requires greater flexibility. Note that it is not recom-

mended that Sec. 2-40 (d) be suspended. Sec. 2-40 (d) requires that

‘‘any attorney found guilty of any crime shall send written notice of the
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finding of guilt to the disciplinary counsel and the State-wide Grievance

Committee, by certified mail, return receipt requested, or with electronic

delivery confirmation, within ten days of the date of the finding of guilt.’’

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E2-41 (f). Discipline of Attorneys Found Guilty of Serious

Crimes in Another Jurisdiction

Sec. 2-41 (f) requires that a hearing on a presentment complaint

shall be held within sixty days of the filing of the presentment. The

current situation requires greater flexibility. Note that it is not recom-

mended that Sec. 2-41 (d) be suspended. Sec. 2-41 (d) requires that

‘‘[a]ny attorney found guilty of any crime in another jurisdiction shall

send written notice of the finding of guilt to the disciplinary counsel and

the Statewide Grievance Committee, by certified mail, return receipt

requested, or with electronic delivery confirmation, within ten days of

the date of the finding of guilt.’’

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E2-47 (a). Presentments and Unauthorized Practice of

Law Petitions

Sec. 2-47 (a) requires that a hearing on the merits of the complaint

shall be held within sixty days of the date a complaint was filed with

the court. The current situation requires greater flexibility.
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(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E2-53 (h),(j). Reinstatement after Suspension, Disbarment

or Resignation

Sec. 2-53 (h) requires that the Statewide Grievance Committee and

the Office of the Chief Disciplinary Counsel file a report with the stand-

ing committee within sixty days of referral from the chief justice. Sec.

2-53 (j) requires that the standing committee shall complete its work

within 180 days of the referral. The current situation requires

greater flexibility.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E2-70 (a). —Client Security Fund Fee

Sec. 2-70 (a) requires the collection of the Client Security Fund Fee.

Suspension of the rule would allow for flexibility in assessing the fee.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E2-71 (b) (3). —Eligible Claims

Sec. 2-71 (b) (3) requires that claims for reimbursement be filed

within four years. Given the suspension of statutes of limitation, it is

consistent to suspend this requirement.
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(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E2-75 (a). —Processing Claims

Sec. 2-75 (a) sets forth timelines by which the client security fund

committee and attorney must take certain actions. The current situation

requires greater flexibility.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E2-79 (a). —Enforcement of Payment of Fee

Sec. 2-79 (a) sets out the timeframe for administrative suspensions.

The current situation requires greater flexibility.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E3-22. Certified Law School Graduates

(a) On a temporary and emergency basis, Sections 3-14 through

3-21 are expanded for 2019 and 2020 law school graduates who have

not previously taken an administration of any bar examination before

February 2020 and who have graduated from a law school approved

by the American Bar Association or by the Committee (‘‘Certified Law

School Graduates’’).
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(b) The supervising attorney for a Certified Law School Graduate

must be in good standing and have no history of professional discipline,

including administrative suspension.

(c) For civil cases, the supervising attorney is not required to be

present in court with the Certified Law School Graduate: (1) for short

calendar call and argument; (2) to report and seek ratification by the

Court of a written agreement; (3) to conduct an unopposed foreclosure

proceeding seeking judgment; (4) to participate in a pre-trial confer-

ence or status conference; (5) to participate in an uncontested dissolu-

tion of marriage proceeding; or (6) to participate in the housing court

mediation program; so long as the person or entity on whose behalf the

appearance is being made consents to the absence of the supervising

attorney. However, the supervising attorney must be present during

trial.

(d) For all criminal cases, the supervising attorney must be present

in court with the Certified Law School Graduate.

(e) For oral argument before the Connecticut Appellate or Supreme

Court, the supervising attorney must be present in court with the

Certified Law School Graduate.

(f) A Certified Law School Graduate may, under the general supervi-

sion of the supervising attorney but outside of his or her presence,

give legal advice to a client, negotiate on behalf of a client, and prepare

contracts and other documents for the client, provided that the graduate

obtains the supervising attorney’s approval of any legal advice, negoti-

ation plan, or final document.
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(g) The certification for each Certified Law School Graduate shall

remain in effect until November 15, 2021, unless terminated at an

earlier date by the Dean or Superior Court in accordance with Section

3-18.

(h) In all other respects, Sections 3-14 through 3-21 remain

unchanged, and legal interns may continue to appear and/or practice

to the extent permitted under the existing rules.

(Adopted June 26, 2020, to take effect retroactively May 11, 2020,

on an interim basis, but until no later than November 15, 2021.)

Sec. E7-13. —Criminal/Motor Vehicle Files and Records

Sec. 7-13 addresses the destruction of files and mandates the

destruction of certain criminal files. The timelines for such destruction

may not be appropriate given the current situation.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E7-17. Clerks’ Offices

Sec. 7-17 provides that each clerk’s office shall be open at least

five days per week, except during weeks with a legal holiday. The

current situation requires that the chief court administrator have greater

flexibility to operate the clerks’ offices and courthouses.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)
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Sec. E23-68. Where Presence of Person May Be by Means of an

Interactive Audiovisual Device

(a) Upon motion of any party, and at the discretion of the judicial

authority, any party, counsel, witness, or other participant in [a] any

proceeding may appear by means of an interactive audiovisual device

at any proceeding scheduled to be heard in-person in any civil matter,

including all proceedings within the jurisdiction of the small claims

section, or any family matter, including all proceedings within the juris-

diction of the family support magistrate division.

(b) [Upon order of the judicial authority, an incarcerated individual]

At the discretion of the judicial authority, any party, counsel, witness

or other participant in a proceeding may be required to appear by

means of an interactive audiovisual device in any [civil or family matter]

civil matter, including all proceedings within the jurisdiction of the small

claims section, or any family matter, including all proceedings within

the jurisdiction of the family support magistrate.

(c) For purposes of this section, an interactive audiovisual device

must operate so that the judicial authority; any party and his or her

counsel, if any; and any person appearing by means of an interactive

audiovisual device pursuant to a court order under this section can

see and communicate with each other simultaneously. In addition, a

procedure by which an incarcerated individual and his or her counsel

can confer in private must be provided.

(d) Unless otherwise required by law or unless otherwise ordered

by the judicial authority, prior to any proceeding in which a person

appears by means of an interactive audiovisual device, copies of all
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documents which may be offered at the proceeding shall be provided to

all counsel and self-represented parties in advance of the proceeding.

(e) An officer, as identified in General Statutes § 1-24, may adminis-

ter an oath by means of an interactive audiovisual device to any party,

witness or other participant in a proceeding who appears pursuant to

this section, provided such officer can see, hear and clearly identify

the participant to whom the oath is to be administered via the audiovi-

sual device.

[(e)] (f) Nothing contained in this section shall be construed to limit

the discretion of the judicial authority to deny a request to appear

by means of an interactive audiovisual device where, in the judicial

authority’s judgment, the interest of justice or the presentation of the

case require that the party, counsel, witness, or other participant in

the proceeding appear in person.

(g) Nothing contained in this section shall be construed to preclude

the Judicial Branch, at the discretion of the chief court administrator,

from handling any matter remotely.

[(f)] (h) For purposes of this section, judicial authority includes family

support magistrates and magistrates appointed by the chief court

administrator pursuant to General Statutes § 51-193l.

(Adopted June 26, 2020, to take effect July 14, 2020, on an

interim basis.)

Sec. E25-3. Action for Custody of Minor Child

This rule requires hearings on new custody applications to be held

no more than thirty days from filing. We are continuing, and should
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continue, to accept new filings and the clerks must set dates for hear-

ings and for service of the papers on the opposing party, but under

current circumstances it is not feasible to set a hearing date within

the thirty-day time limit.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E25-4. Action for Visitation of Minor Child

This rule requires hearings on new visitation applications to be held

no more than thirty days from filing. We have the same concern as

for custody applications described above.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E25-17. —Date for Hearing

This rule requires that a motion to strike in a family case be placed

on a short calendar within fifteen days. Such motions in family cases

are very rare, but if one were to be filed, the court likely would be

unable to meet the time requirement.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

TECHNICAL CHANGE: The word ‘‘cases’’ was added after the

second instance of the word ‘‘family.’’
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Sec. E25-59A. Sealing Files or Limiting Disclosure of Docu-

ments in Family Matters

This rule, in subsection (f) (1), requires that a motion to seal a file

in a family case be placed on a short calendar within fifteen days,

which likely would not be possible.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E25a-2. Prompt Filing of Appearance

This section requires appearances in Title IV-D child support matters

(which could include appearances by Support Enforcement Services),

to be filed ‘‘promptly,’’ which may not be possible.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E25a-3. Withdrawal of Appearance; Duration of

Appearance

This section establishes automatic time periods for the withdrawal

of appearances which may not be feasible and may result in the

premature elimination of attorney appearances.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)
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Sec. E25a-14. —Continuances when Counsel’s Presence or

Oral Argument Required

This section only allows for continuances from certain short calendar

matters for good cause shown, unless the parties agree or the court

orders otherwise.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E25a-15. Statements To Be Filed

This rule imposes on parties and counsel the obligation to file certain

documents before a hearing. It may not be necessary to address this

as it involves time periods binding on the parties, not the court, and

would likely be deemed moot if the hearing did not go forward due to

limited court operations.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E25a-17. Motion To Open Judgment of Paternity by

Acknowledgment

This rule requires hearings on motions to open acknowledgments

of paternity to be held no more than thirty days from filing. Under

current circumstances, it is not feasible to set a hearing date within

the thirty-day time limit.
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(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E25a-19. Standard Disclosure and Production

This rule imposes on parties and counsel the obligation to exchange

certain documents by way of discovery within thirty days of a request

or order. It involves time periods binding on the parties, not the court.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E25a-23. Answers to Interrogatories

This rule imposes on parties and counsel the obligation to respond

to interrogatories within sixty days. It also involves time periods binding

on the parties, not the court, although a request for extension of time

may be filed with the court.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E30-7. Place of Detention Hearings

Pursuant to the Branch’s consolidation of courts, only two of the

eleven juvenile courthouses remain open. Priority 1 delinquency cases

are being heard only in the Hartford and Bridgeport juvenile court-

houses.
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(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E37-1. Arraignment; Timing

The request is being made to allow flexibility in the timing of the

presentment of a defendant before a court. In the event that arraign-

ment procedures needed to be modified to a more restricted schedule,

the suspension of the rule would permit the arraignments to be con-

ducted in a manner consistent with the court’s ability to operate.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E37-12. Defendant in Custody; Determination of Proba-

ble Cause

The courts have continued to maintain probable cause findings,

specifically as it relates to weekend arrests. In the event that it is not

possible to have this finding within forty-eight hours, the suspension

of the rule would permit the court to make the probable cause determi-

nation at the soonest date available under the circumstances. The

suspension would also address the sealing requirement so as not to

require a party to respond within seven days for recommendations as

to the court order and also allows the court to continue its sealing

order beyond fourteen days. This suspension of the rule would allow

for appropriate notice and a full hearing to take place on the merits

of any sealing order.
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(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E38-6. Appearance after Release

The suspension of the rule only applies to a defendant who is not

in custody. Currently, the courts are receiving all domestic arraign-

ments on the next court date. All domestic arraignments have protec-

tive orders issued by law enforcement which remain in effect until the

defendant is seen before the court. In the event that it is not possible

to conduct an arraignment on the next court date, the suspension of

the rule would allow for the court to schedule the first presentment on

a different, but still expedited date. In cases where the defendant is

not in custody and it is not a domestic arraignment, the suspension

of the rule requiring an initial appearance of not more than fourteen

days allows the courts to maintain appropriately sized dockets and

provides notice to all parties as to the scheduling of the cases.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E38-18. —Review of Detention Prior to Arraignment, Trial

or Sentencing

The rule requires the review of any detained person’s bail within

forty-five days and within thirty days if the person is held on a misde-

meanor or class D felony. The suspension of the rule would remove

mandatory bail reviews within these time restraints. A court could still
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conduct bail reviews by way of motion or through a videoconference

at an appropriately scheduled date.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E38-21. —Forfeiture of Bail and Rearrest Warrant

The rule requires any person whose bond has been forfeited to be

returned to custody within six months in order to release a surety from

their bond obligation. The suspension of the rule would allow the surety

additional time to locate the person and is consistent with the court

focusing on designated priority cases.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E40-11. Disclosure by the Prosecuting Authority

The rule requires the prosecution to disclose certain materials within

forty-five days from the filing of a request to disclose. By suspending

the rule, it would allow the court to permit an extension of this time

period without requiring each case to have a finding of good cause

shown for the delay.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)
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Sec. E40-13. Names of Witnesses; Prior Record of Witnesses;

Statements of Witnesses

The rule requires the prosecution to disclose the names of witnesses,

the records of witnesses and the statements of witnesses within forty-

five days from the filing of a request to produce these materials. By

suspending the rule, it would allow the court to permit an extension

of this time period without requiring each case to have a finding of

good cause shown for the delay.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E40-13A. Law Enforcement Reports, Affidavits and

Statements

The rule requires the prosecution to disclose certain materials within

forty-five days from the filing of a request to disclose. By suspending

the rule, it would allow the court to permit an extension of this time

period without requiring each case to have a finding of good cause

shown for the delay.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E40-17. Defense of Mental Disease or Defect or Extreme

Emotional Disturbance; Notice by Defendant

The rule requires the defendant, when relying on one of the above-

captioned affirmative defenses, to notice the prosecution within forty-

five days of the intention to use said defense. By suspending the rule,
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it would allow the court to permit an extension of this time period

without requiring each case to have a finding of good cause shown

for the delay.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E40-18. —Notice by Defendant of Intention To Use Expert

Testimony regarding Mental State; Filing Reports of Exam

The rule requires the defendant to notice the prosecution within

forty-five days of the intention to use an expert witness and to produce

the report of the expert within five days of receipt. By suspending the

rule, it would allow the court to permit an extension of this time period

without requiring each case to have a finding of good cause shown

for the delay.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E40-21. Defense of Alibi; Notice by Defendant

The rule requires the defendant to notice the prosecution within

twenty days after written demand of the intention to use said defense.

By suspending the rule, it would allow the court to permit an extension

of this time period without requiring each case to have the court direct

the time period in which the defense needs to comply with the notice.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)
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Sec. E40-22. —Notice by Prosecuting Authority concerning

Alibi Defense

The rule requires the prosecution to notice the defense within twenty

days, but no less than ten days before trial, the use of witnesses to

rebut an alibi defense. By suspending the rule, it would allow the court

to permit an extension of this time period without requiring each case

to have the court direct the time period in which the prosecution needs

to comply with the notice.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E40-26. Disclosure by the Defendant; Information and

Materials Discoverable by the Prosecuting Authority as of

Right

The rule requires the prosecution to disclose certain materials within

forty-five days from the filing of a request to disclose. By suspending

the rule, it would allow the court to permit an extension of this time

period without requiring each case to have a finding of good cause

shown for the delay.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E41-5. —Time for Making Pretrial Motions or Requests

The rule requires the filing of pretrial motions not later than ten days

after the first pretrial conference. By suspending the rule, the court
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will not be required to grant permission for an extension of time due

to the current circumstances.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E42-49A. Sealing or Limiting Disclosure of Documents in

Criminal Cases

The rule pertains to any motion sealing or limiting order on criminal

documents which must be held not less than fifteen days following

the filing of the motion and must notice the public as to the date, time

and place of the hearing. By suspending the rule, it would allow the

court to provide appropriate notice and to schedule a full hearing to

take place on the merits of any sealing order.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E42-52. —Time for Filing Motion for Judgment of Acquittal

The rule pertains to requiring the motion to be filed within five days

after a mistrial or verdict. By suspending the rule for those cases

affected by the current situation, the court would be allowed to extend

the timing as it deems appropriate.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)
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Sec. E42-54. —Time for Filing Motion for New Trial

The rule pertains to requiring the motion to be filed within five days

after a verdict. By suspending the rule for those cases affected by the

current situation, the court would be allowed to extend the timing as

it deems appropriate.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E43-24. —Time for Filing Application for Sentence Review

By suspending the rule, it would dispense with the thirty day time

requirement for filing an application for sentence review. Because of

the limited courthouse access, some filings may not be able to be

processed within the time frame allowed.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E43-33. Appointment of Initial Counsel for Appeal by Indi-

gent Defendant

The rule requires the application to be heard within twenty days.

By suspending the rule, it will allow the courts to maintain appropriately

sized dockets and not require a finding of good cause shown under

the circumstances.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)
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Sec. E43-39. Speedy Trial; Time Limitations

The suspension of the rule would allow the court flexibility in schedul-

ing a trial, in the event that trials are restricted. The suspension would

still allow courts the ability to schedule trials as expeditiously as

possible.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E44-10A. —Where Presence of Defendant May Be by Means

of an Interactive Audiovisual Device

(a) Unless otherwise ordered by the judicial authority, and in the

discretion of the judicial authority, a defendant may be present by

means of an interactive audiovisual device for the following pro-

ceedings:

(1) Hearings concerning indigency pursuant to General Statutes

§ 52-259b;

(2) Hearings concerning asset forfeiture, unless the testimony of

witnesses is required;

(3) Hearings regarding seized property, unless the testimony of

witnesses is required;

(4) With the defendant’s consent, bail modification hearings pursuant

to Section 38-14;

(5) Sentence review hearings pursuant to General Statutes § 51-

195;

(6) Proceedings under General Statutes § 54-56d (k) if the evalua-

tion under General Statutes § 54-56d (j) concludes that the defendant
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is not competent but is restorable and neither the state nor the defend-

ant intends to contest that conclusion;

(7) Arraignments, provided that counsel for the defendant has been

given the opportunity to meet with the defendant prior to the

arraignment;

(8) A disposition conference held in the judicial district court pursuant

to the provisions of Sections 39-11 through 39-17 when it is not reason-

ably anticipated that an offer for the final disposition of the case will

be accepted or rejected upon the conclusion of the conference;

(9) With the consent of counsel a disposition conference held in the

geographical area court pursuant to the provisions of Sections 39-11

through 39-17 when it is not reasonably anticipated that an offer for

the final disposition of the case will be accepted or rejected upon the

conclusion of the conference;

(10) The first scheduled court appearance of the defendant in the

judicial district court following the transfer of the case from the geo-

graphical area court;

(11) Hearings regarding motions to correct an illegal sentence; and

(12) Hearings regarding motions for sentence modification.

(b) Such audiovisual device must operate so that the defendant,

his or her attorney, if any, and the judicial authority can see and

communicate with each other simultaneously. In addition, a procedure

by which the defendant and his or her attorney can confer in private

must be provided.

(c) Unless otherwise required by law or ordered by the judicial

authority, prior to any proceeding in which a person appears by means
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of an interactive audiovisual device, copies of all documents which

may be offered at the proceeding shall be provided to all counsel and

self-represented parties in advance of the proceeding.

(d) Nothing contained in this section shall be construed to establish

a right for any person to appear by means of an interactive audiovi-

sual device.

(e) Nothing contained in this section shall be construed to preclude

the Judicial Branch, at the discretion of the chief court administrator,

from handling any matter remotely.

(Adopted June 26, 2020, to take effect July 14, 2020, on an

interim basis.)

Sec. E44-13. —Scheduling of Proceedings before Trial; Contin-

uances

The rule requires that a continuance shall not exceed two weeks. The

suspension of the rule would give the courts the flexibility necessary

to maintain appropriately sized dockets and attend to those matters

designated as priority cases.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E44-14. —Assignments for Plea in Judicial District Court

Location

The rule requires that the assignment to a Judicial District shall not

exceed two weeks. The suspension of the rule would give the courts
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the flexibility necessary to maintain appropriately sized dockets and

attend to those matters designated as priority cases.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E44-27. —Hearing of Infractions, Violations to Which Not

Guilty Plea Filed

The rule requires that within ten days of filing a not guilty plea, the

clerk shall schedule a hearing in the matter. By allowing the suspension

of the rule, it will allow the courts to delay scheduling of infractions so

that they may focus on those matters designated as priority cases.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E44-30. —Hearing by Magistrates of Infractions and Certain

Motor Vehicle Violations

Suspension of the rule will dispense with the five day time require-

ment imposed on the defendant to file a trial de novo during this

time period.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)
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RULES OF APPELLATE PROCEDURE

NOTICE

Notice is hereby given that the following amendments to the Rules

of Appellate Procedure were adopted to take effect January 1, 2022,

except the amendments to Sections 63-4, 63-8, 66-6, 77-1 and Chap-

ters 67 and 68, which were adopted to take effect October 1, 2021,

and the amendment to Section 63-10, which was adopted on an interim

basis, effective January 26, 2021. The amendments were approved

by the Supreme Court on June 15, 2021, and by the Appellate Court

on June 16, 2021. With respect to 63-10, the courts have waived the

provision of Section 86-1 requiring publication of rules sixty days prior

to their effective date.

Attest:

Carl D. Cicchetti
Chief Clerk Appellate

INTRODUCTION

Contained herein are amendments to the Rules of Appellate Proce-

dure. These amendments are indicated by brackets for deletions and

underlined text for added language. The designation ‘‘NEW’’ is printed

with the title of each new rule. This material should be used as a

supplement to the Connecticut Practice Book until the 2022 edition of

the Practice Book becomes available.
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CHAPTER AND SECTION HEADINGS OF THE RULES

RULES OF APPELLATE PROCEDURE

CHAPTER 61
REMEDY BY APPEAL

Sec.
61-7. Joint and Consolidated Appeals
61-14. Review of Order concerning Stay; When Stay May Be

Requested from Court Having Appellate Jurisdiction

CHAPTER 62
CHIEF JUDGE, APPELLATE CLERK AND DOCKET: GENERAL

ADMINISTRATIVE MATTERS
Sec.
62-7. Matters of Form; Filings; Delivery and Certification to Coun-

sel of Record
62-8A. Attorneys of Other Jurisdictions Participating Pro Hac Vice

on Appeal

CHAPTER 63
FILING THE APPEAL; WITHDRAWALS

Sec.
63-4. Additional Papers To Be Filed by Appellant and Appellee

Subsequent to the Filing of the Appeal
63-8. Ordering and Filing of Paper Transcripts
63-10. Preargument Conferences

CHAPTER 66
MOTIONS AND OTHER PROCEDURES

Sec.
66-6. Motion for Review; In General

CHAPTER 67
BRIEFS

Sec.
67-1. Brief and Appendix
67-2. Format of Paper Briefs and Appendices for Filers Excluded
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or Exempt from Electronic Filing Pursuant to Section 60-
8; Copies[; Electronic Briefing Requirement]

67-2A. Format of Electronic Briefs and Party Appendices; Copies
(NEW)

67-3. Page Limitations; Time for Filing Briefs and Appendices
67-3A. Word Limitations; Time for Filing Electronic Briefs and Party

Appendices (NEW)
67-5A. The Reply Brief (NEW)
67-7A. The Amicus Curiae Electronic Brief (NEW)
67-8. The Party Appendix[; Contents and Organization]

CHAPTER 68
CASE FILE AND CLERK APPENDIX

Sec.
68-1. Responsibilities of Clerk of the Trial Court regarding Copying

Case File and Additions to Case File Made after Appeal
Is Filed; Exhibits and Lodged Records

68-2A. Assembly of the Clerk Appendix (NEW)
68-3A. Clerk Appendix Contents (NEW)
68-4A. Clerk Appendix Format (NEW)
68-5A. Clerk Appendix when More than One Appeal (NEW)
68-6A. Clerk Appendix when Several Cases Present Same Ques-

tion (NEW)
68-8A. Supplements (NEW)
68-10A. Clerk Appendix in Administrative Appeals; Exceptions

(NEW)
68-11A. Decision To Be Part of Clerk Appendix (NEW)

CHAPTER 77
PROCEDURES CONCERNING COURT CLOSURE AND

SEALING ORDERS OR ORDERS LIMITING THE DISCLOSURE
OF FILES, AFFIDAVITS, DOCUMENTS OR OTHER MATERIAL

Sec.
77-1. Petition for Review Seeking Expedited Review of an Order

concerning Court Closure, or an Order That Seals or Limits
the Disclosure of Files, Affidavits, Documents or Other
Material
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CHAPTER 84
APPEALS TO SUPREME COURT BY CERTIFICATION

FOR REVIEW
Sec.
84-2. Basis for Certification
84-5. Form of Petition
84-6A. Petitions, Responses and Statements in Opposition in Fam-

ily and Child Protection Matters and Other Matters Involv-
ing Minor Children (NEW)

CHAPTER 84a
MATTERS WITHIN SUPREME COURT’S ORIGINAL
JURISDICTION IN WHICH FACTS MAY BE FOUND

Sec.
84a-2. Procedure for Filing Original Jurisdiction Action; Pleadings

and Motions
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AMENDMENTS TO THE RULES OF APPELLATE PROCEDURE

CHAPTER 61

REMEDY BY APPEAL

Sec. 61-7. Joint and Consolidated Appeals

(a) (1) Two or more plaintiffs or defendants in the same case

may appeal jointly or severally. Separate cases heard together and

involving at least one common party may as of right be appealed

jointly, provided all the trial court docket numbers are shown on the

appeal form (JD-SC-033).

(2) Prior to the filing of an appeal, the trial court, on motion of any

party or on its own motion, may order that a joint appeal be filed in

any situation not covered by the preceding paragraph.

(3) In the case of a joint appeal, only one entry fee is required. The

appellant filing the appeal shall pay the entry fee. When additional

appellants are represented by other counsel or are self-represented,

a single joint appeal consent form (JD-SC-035) signed by all joint

appellants shall be filed on the same business day the appeal is filed.

(b) (1) The Supreme Court, on motion of any party or on its own

motion, may order that appeals pending in the Supreme Court be con-

solidated.

(2) When an appeal pending in the Supreme Court involves the

same cause of action, transaction or occurrence as an appeal pending

in the Appellate Court, the Supreme Court may, on motion of any

party or on its own motion, order that the appeals be consolidated in

the Supreme Court. The court may order consolidation at any time

before the assignment of the appeals for hearing.
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(3) The Appellate Court, on motion of any party or on its own motion,

may order that appeals pending in the Appellate Court be consolidated.

(4) There shall be no refund of fees if appeals are consolidated.

(c) Whenever appeals are jointly filed or are consolidated, all appel-

lants shall file a single, consolidated brief and appendix, and a single,

consolidated reply brief, if any. All appellees shall file a single, consoli-

dated brief or, if applicable, a single, consolidated brief and appendix.

If the parties cannot agree upon the contents of the brief, reply brief

or [and] appendix, or if the issues to be briefed are not common to

the joint parties, any party may file a motion for permission to file a

separate brief, reply brief or [and] appendix.

COMMENTARY: The purpose of these amendments is to clarify

that whenever appeals are jointly filed or are consolidated, appellants

shall file a single, consolidated reply brief, if any. In addition, the

amendments provide that any party may file a motion for permission

to file a separate reply brief under certain circumstances.

Sec. 61-14. Review of Order concerning Stay; When Stay May

Be Requested from Court Having Appellate Jurisdiction

The sole remedy of any party desiring the court to review an order

concerning a stay of execution shall be by motion for review under

Section 66-6. Execution of an order of the court terminating a stay of

execution shall be stayed for ten days from the issuance of notice of

the order, and if a motion for review is filed within that period, the

order shall be stayed pending decision of the motion, unless the court

having appellate jurisdiction rules otherwise. Any stay of proceedings

that was in effect during the pendency of the motion for review shall
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continue, unless the court having appellate jurisdiction rules otherwise,

until the time for filing a motion for reconsideration under Section 71-

5 has expired. If such a timely motion for reconsideration is filed, any

stay that was in effect shall continue until its disposition and, if it is

granted, until the matter is finally determined.

A motion for extension of time to file a motion for review of a ruling

concerning a stay of execution must be filed in the trial court but shall

not automatically stay the execution after the ten days has expired,

except that the trial judge may order a stay pending a ruling on the

motion for extension of time.

A ruling concerning a stay is a judgment in a trial to the court for

purposes of Section 64-1, and the trial court making such a ruling

shall state its decision, either orally or in writing, in accordance with

the requirements of that section.

In any case in which there is no automatic stay of execution and in

which the trial court denies, or refuses to rule on, a motion for stay,

an aggrieved party may file a motion requesting a stay of execution

of the judgment from the court having appellate jurisdiction pending

the filing of and ruling upon a motion for review. The motion must be

filed with the appellate clerk.

COMMENTARY: The intent of this amendment is to codify the hold-

ing in Wachovia Mortgage, FSB v. Toczek, 189 Conn. App. 812,

820 n.5 (2019), that the language in Section 71-6 concerning the

continuation of a stay until the time for reconsideration has passed

necessarily applies to stays under this section, as Section 71-6 applies

to any stay of proceedings.
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CHAPTER 62

CHIEF JUDGE, APPELLATE CLERK AND DOCKET: GENERAL

ADMINISTRATIVE MATTERS

Sec. 62-7. Matters of Form; Filings; Delivery and Certification

to Counsel of Record

(a) It is the responsibility of counsel of record to file papers in a

timely manner and in the proper form. The appellate clerk may return

any papers filed in a form not in compliance with these rules; in

returning, the appellate clerk shall indicate how the papers have failed

to comply. The clerk shall note the date on which they were received

before returning them, and shall retain an electronic copy thereof. Any

papers correcting a timely, noncomplying filing shall be deemed to be

timely filed if a complying document is refiled with the appellate clerk

within fifteen days of the official notice date, which is the notice date

indicated on the return form. The official notice date is not the date

the return form is received. Subsequent returns for the same filing will

not initiate a new fifteen day refiling period. The time for responding

to any such paper shall not start to run until [the correcting] a complying

paper is filed.

(b) All papers except the transcript and regulations filed pursuant

to Section 81-6 shall contain: (1) certification that a copy has been

delivered to each other counsel of record, except as provided in Section

63-4 (a) (3), which certification shall include names, addresses, e-mail

addresses, and telephone numbers; (2) certification that the document

has been redacted or does not contain any names or other personal

identifying information that is prohibited from disclosure by rule, statute,
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court order or case law; and (3) certification that the document complies

with all applicable Rules of Appellate Procedure.

Electronic papers shall contain a certification as set forth in subsec-

tion (b) (1), but filers can comply with the certification requirements

set forth in subsections (b) (2) and (b) (3) during the electronic filing

process. Any request to deviate from the requirement regarding per-

sonal identifying information shall be filed with the appellate clerk

pursuant to Section 67-2 (k). Briefs and appendices require additional

certifications pursuant to Section 67-2 (g) and (i). Other certifications

may be required by the rules under which specific documents are filed.

(c) Any counsel of record who files a document electronically with

the court must deliver it electronically to all other counsel of record,

except as provided in Section 63-4 (a) (3), unless the intended recipient

has notified the appellate clerk and all other counsel of record in writing

that the recipient declines to accept electronic delivery of documents

or the intended recipient is exempt from the requirements of electronic

filing pursuant to Section 60-8. Any counsel of record who has signed

an electronically filed document shall be deemed to have consented

to electronic delivery under this section. Delivery by e-mail is complete

upon sending the electronic notice unless the party sending notice

learns that the attempted delivery did not reach the e-mail address of

the intended recipient.

If the intended recipient has declined to accept electronic delivery

or is exempt from the requirements of electronic filing, a document

may be delivered to counsel of record by hand or by first class or

express mail delivered by the United States Postal Service or an
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equivalent commercial service, postage prepaid, to the last known

address of the intended recipient.

COMMENTARY: The purpose of these amendments is to codify

the policy of the Supreme and Appellate Courts that a timely filed

document returned by the appellate clerk is deemed timely if corrected

within fifteen days of the official notice date, and that a party is not

entitled to successive fifteen day periods to file a complying document.

Sec. 62-8A. Attorneys of Other Jurisdictions Participating Pro

Hac Vice on Appeal

(a) An attorney, who upon written application pursuant to Section

2-16 has been permitted by a judge of the Superior Court to participate

in the presentation of a cause or appeal pending in this state, shall

be allowed to participate in any appeal of said cause without filing a

written application to the court having jurisdiction over the appeal and

without paying the filing fee. All terms, conditions and obligations set

forth in Section 2-16 shall remain in full effect. The chief clerk of the

Superior Court for the judicial district in which the cause originated

shall continue to serve as the agent upon whom process and notice

of service may be served.

(b) Any attorney who is in good standing at the bar of another state

and who has not appeared pro hac vice in the Superior Court to

participate in the cause now pending on appeal, may for good cause

shown, upon written application, on form JD-CL-141, Application for

Permission for Attorney to Appear Pro Hac Vice in a Court Case,

presented by a member of the bar of this state, be permitted in the
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discretion of the court having jurisdiction over the appeal to participate

in the presentation of the appeal, provided, however, that:

(1) such application shall be accompanied by an affidavit on form

JD-CL-143, Affidavit of Attorney Seeking Permission to Appear Pro

Hac Vice

(A) [stating whether an application was filed pursuant to Section

2-16 in the Superior Court and, if so, the disposition of said application]

providing the full legal name of the applicant with contact information,

including firm name, business mailing address, telephone number and

e-mail address, as applicable;

(B) certifying whether such applicant has a grievance pending

against him or her in any other jurisdiction, has ever been reprimanded,

suspended, placed on inactive status, disbarred or otherwise disci-

plined, or has resigned from the practice of law and, if so, setting forth

the circumstances concerning such action;

(C) certifying that the applicant has paid the client security fund fee

due for the calendar year in which the application is made;

(D) designating the chief clerk of the Superior Court for the judicial

district in which the cause originated as his or her agent upon whom

process and notice of service may be served;

(E) certifying that the applicant agrees to register with the Statewide

Grievance Committee in accordance with the provisions of chapter 2

of the rules of practice while appearing in the appeal and for two years

after the completion of the matter in which the attorney appeared and

to notify the Statewide Grievance Committee of the expiration of the

two year period;
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(F) identifying the number of [attorneys in his or her firm who are

appearing pro hac vice in the cause now on appeal or who have filed

or intend to file an application to appear pro hac vice in this appeal;

and] cases in which the attorney has appeared pro hac vice in any

court of this state since the attorney first appeared pro hac vice in this

state as well as any previously assigned juris number;

(G) [identifying the number of cases in which the attorney has

appeared pro hac vice in any court of this state since the attorney first

appeared pro hac vice in this state; and provided] stating the number

of applications previously filed in the Superior Court pursuant to Section

2-16 and whether any of those applications were denied and the

reason for that denial;

(H) identifying the number of attorneys in his or her firm who are

appearing pro hac vice in the cause now on appeal or who have filed

or intend to file an application to appear pro hac vice in this appeal; and

(2) The filing fee shall be paid with the court for the application

submitted pursuant to General Statutes § 52-259 (i); and

([2] 3) a member of the bar of this state must be present at all

proceedings and arguments and must sign all motions, briefs and

other papers filed with the court having jurisdiction over the appeal

and assume full responsibility for them and for the conduct of the

appeal and of the attorney to whom such privilege is accorded. Good

cause for according such privilege may include a showing that by

reason of a long-standing attorney-client relationship, predating the

cause of action or subject matter of the appeal, the attorney has

acquired a specialized skill or knowledge with respect to issues on
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appeal or to the client’s affairs that are important to the appeal, or

that the litigant is unable to secure the services of Connecticut counsel.

Upon the granting of an application to appear pro hac vice, the clerk

of the court in which the application is granted shall immediately notify

the Statewide Grievance Committee of such action.

(c) No application to appear pro hac vice shall be permitted after

the due date of the final reply brief as set forth in Section 67-3 without

leave of the court.

COMMENTARY: These amendments update this section to corre-

spond to new forms regarding applications to appear pro hac vice,

for consistent use in both the Superior Court and the Supreme and

Appellate Courts.

CHAPTER 63

FILING THE APPEAL; WITHDRAWALS

Sec. 63-4. Additional Papers To Be Filed by Appellant and

Appellee Subsequent to the Filing of the Appeal

(a) Within ten days of filing an appeal, the appellant shall also file

with the appellate clerk the following:

(1) A preliminary statement of the issues intended for presentation

on appeal. If any appellee wishes to: (A) present for review alternative

grounds upon which the judgment may be affirmed; (B) present for

review adverse rulings or decisions of the court which should be consid-

ered on appeal in the event the appellant is awarded a new trial; or

(C) claim that a new trial rather than a directed judgment should be

ordered if the appellant is successful on the appeal, that appellee shall
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file a preliminary statement of issues within twenty days from the filing

of the appellant’s preliminary statement of the issues.

Whenever the failure to identify an issue in a preliminary statement

of issues prejudices an opposing party, the court may refuse to con-

sider such issue.

(2) A designation of the proposed contents of the clerk appendix

that is to be prepared by the appellate clerk under Section 68-2A

listing the specific documents docketed in the case file that the appel-

lant deems are necessary to include in the clerk appendix for purposes

of presenting the issues on appeal, including their dates of filing in

the proceedings below, and, if applicable, their number as listed on

the docket sheet. The appellant shall limit the designation to the docu-

ments referenced in Section 68-3A for inclusion in the clerk appendix.

If any other party disagrees with the inclusion of any documents desig-

nated by the appellant, or deems it necessary to include other docu-

ments docketed in the case file in the clerk appendix, that party may,

within seven days from the filing of the appellant’s designation of the

proposed contents of the clerk appendix, file its own designation of

the proposed contents of the clerk appendix.

([2] 3) A certificate stating that no transcript is deemed necessary[,]

or a [copy of the] transcript order [acknowledgment form (JD-ES-038)

with section I thereof completed, filed with an] confirmation from the

official court reporter pursuant to Section 63-8. If [any other party

deems any other parts of the transcript necessary, that party shall,

within twenty days from the filing of the appellant’s transcript papers,

file a copy of the order form (JD-ES-038), which that party has placed in
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compliance with Section 63-8] the appellant is to rely on any transcript

delivered prior to the filing of the appeal, the transcript order confirma-

tion shall indicate that an electronic version of a previously delivered

transcript has been ordered.

[If the appellant is to rely on transcript delivered prior to the taking

of the appeal, an order form (JD-ES-038) shall be filed stating that an

electronic version of a previously delivered transcript has been

ordered. The detailed statement of the transcript to be relied on

required by Section 63-8 also must be filed. If any other party deems

any other parts of the transcript necessary, and those parts have not

been delivered at the time of the taking of the appeal, that party shall

have twenty days to order those additional parts.] If any other party

deems any other parts of the transcript necessary that were not ordered

by the appellant, that party shall, within twenty days of the filing of the

appellant’s transcript papers, file a transcript order confirmation for an

order placed in compliance with Section 63-8. If [any other party is to

rely on] the order is for any transcript delivered prior to the [taking]

filing of the appeal, [an order form (JD-ES-038)] the transcript order

confirmation shall [be filed within twenty days, stating] indicate that

an electronic version of a previously delivered transcript has been

ordered.

([3] 4) A docketing statement containing the following information

to the extent known or reasonably ascertainable by the appellant: (A)

the names and addresses of all parties to the appeal, the names,

addresses, and e-mail addresses of trial and appellate counsel of

record, and the names and addresses of all persons having a legal
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interest in the cause on appeal sufficient to raise a substantial question

whether a judge should be disqualified from participating in the decision

on the case by virtue of that judge’s personal or financial interest in

any such persons; (B) the case names and docket numbers of all

pending appeals to the Supreme Court or Appellate Court which arise

from substantially the same controversy as the cause on appeal, or

involve issues closely related to those presented by the appeal; (C)

whether a criminal protective order, civil protective order, or civil

restraining order was requested or issued during any of the underlying

proceedings; (D) whether there were exhibits in the trial court and, if

so, whether the exhibits were physical, electronic or a combination

thereof; and (E) in criminal and habeas cases, the defendant’s or

petitioner’s conviction(s) and sentence(s) that are the subject of the

direct criminal or habeas appeal and whether the defendant or peti-

tioner is incarcerated. If additional information is or becomes known

to, or is reasonably ascertainable by the appellee, the appellee shall

file a docketing statement supplementing the information required to

be provided by the appellant.

When an appellant or an appellee is aware that one or more appel-

lees have no interest in participating in the appeal, the appellant and

any other appellees may be relieved of the requirement of certifying

copies of filings to those appellees by designating the nonparticipating

appellee(s) in a section of the docketing statement named ‘‘Nonpartici-

pating Appellee(s).’’ This designation shall indicate that if no docketing

statement in disagreement is filed, subsequent filings will not be certi-

fied to those appellees.
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If an appellee disagrees with the nonparticipating designation, that

appellee shall file a docketing statement indicating such disagreement

within twenty days of the filing of that designation. All documents filed

on or before the expiration of the time for an appellee to file a docketing

statement in disagreement as stated above shall be delivered pursuant

to Section 62-7 (b) to all counsel of record. If no docketing statement

in disagreement is filed, subsequent filings need not be certified to

nonparticipating appellees.

([4] 5) In all noncriminal matters, except for matters exempt from a

preargument conference pursuant to Section 63-10, a preargument

conference statement.

([5] 6) A constitutionality notice, in all noncriminal cases where the

constitutionality of a statute has been challenged. Said notice shall

identify the statute, the name and address of the party challenging it,

and whether the statute’s constitutionality was upheld by the trial court.

The appellate clerk shall deliver a copy of such notice to the attorney

general. This section does not apply to habeas corpus matters based

on criminal convictions, or to any case in which the attorney general

is a party, has appeared on behalf of a party, or has filed an amicus

brief in proceedings prior to the appeal.

([6] 7) In matters in which documents are under seal, conditionally

or otherwise, or limited as to disclosure, a notice identifying the time,

date, scope and duration of the sealing order with a copy of the order.

(See Section 77-2.)

(b) Except as otherwise provided, a party may as of right file amend-

ments to the preliminary statement of issues at any time until that
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party’s brief is filed. Amendments to the docketing statement may be

filed at any time. Amendments to the transcript statement may be

made only with leave of the court. If leave to file such an amendment

is granted, the adverse party shall have the right to move for permission

to file a supplemental brief and for an extension of time. Amendments

to the preargument conference statement shall not be presented in

writing but may be presented orally at the preargument conference,

if one is held.

(c) Failure to comply with this rule shall be deemed as sufficient

reason to schedule a case for sanctions under Section 85-3 or for

dismissal under Section 85-1.

COMMENTARY: The purpose of these amendments is to conform

this section to the new process for the electronic ordering of transcripts,

consistent with the recent changes adopted by the Superior Court.

The amendments also require the docketing statement to indicate

whether exhibits in the trial court were physical, electronic or a combi-

nation thereof. Further, the amendments add a new subdivision requir-

ing the appellant or other party to designate the proposed contents

of the clerk appendix that is to be prepared by the appellate clerk

pursuant to Section 68-2A.

Sec. 63-8. Ordering and Filing of Paper Transcripts

(a) [On or before the date of the filing of the Section 63-4 papers]

Prior to the deadline for compliance with Section 63-4 (a) (2), the

appellant shall, subject to Section 63-6 or 63-7 if applicable, order[,

using form JD-ES-038,] from an official court reporter a transcript of

the parts of the proceedings not already on file which the appellant
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deems necessary for the proper presentation of the appeal. Such

order shall specify the case name, docket number, judge’s name(s),

and hearing date(s), and include a brief, detailed statement describing

the parts of the proceedings of which a transcript has been ordered.

If any other party deems other parts of the transcript necessary that

were not ordered by the appellant, that party shall, within twenty days

from the filing of the appellant’s transcript papers, similarly order those

parts [in writing] from an official court reporter. Upon submission of a

transcript order, the ordering party will be provided with an order

confirmation that includes the information required above.

(b) A party shall promptly make satisfactory arrangements for pay-

ment of the costs of the transcript, pursuant to guidelines established

by the chief court administrator. After those arrangements have been

made, an official court reporter shall [deliver] provide to the ordering

party [a written] an acknowledgment of the order, with an estimated

date of delivery and [the] estimated number of pages in the transcript

order. The ordering party shall file [it] the acknowledgment with the

appellate clerk with certification pursuant to Section 62-7. [The official

court reporter shall also immediately deliver a copy of the acknowledg-

ment to court transcript services.] If the final portion of the transcript

cannot be delivered on or before the estimated delivery date on the

acknowledgment, the official court reporter will, not later than the

next business day, [issue] provide to the ordering party an amended

transcript order acknowledgment [form (JD-ES-38A)] with a revised

estimated delivery date [and shall also immediately deliver a copy of

the amended acknowledgment form to court transcript services]. The
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ordering party shall file the amended acknowledgment form immedi-

ately with the appellate clerk with certification pursuant to Section 62-7.

(c) An official court reporter shall cause each court recording monitor

involved in the production of the transcript to prepare a certificate of

delivery stating the number of pages in the transcript and the date of

its delivery to the party who ordered it. If delivery is by mail, the

transcript shall be mailed first class certified, return receipt requested.

The date of mailing is the date of delivery. If delivery is by hand, the

court recording monitor shall obtain a receipt acknowledging delivery.

The date of the receipt is the date of delivery. Each court recording

monitor shall forward the certificates of delivery to the official court

reporter [with a copy to court transcript services]. Upon receipt of all

the certificates of delivery, the official court reporter shall deliver to

the ordering party a certificate of completion stating the total number

of pages in the entire transcript order and the date of final delivery of

the transcript order. [The official court reporter shall also immediately

deliver a copy of the certificate of completion to court transcript

services.]

(d) Upon receipt of the certificate of completion from the official

court reporter, the ordering party shall file with the appellate clerk the

certificate of completion along with a certification that a copy of the

certificate of completion has been delivered to all counsel of record

in accordance with Section 62-7.

(e) (1) The appellant is required, either before or simultaneously

with the filing of the appellant’s brief, to file with the appellate clerk

one unmarked, nonreturnable copy of the transcript, including a copy
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of the official court reporter’s certification page, ordered pursuant to

subsection (a).

(2) All other parties are likewise required, either before or simulta-

neously with the filing of their briefs, to file those additional portions

ordered pursuant to subsection (a) but shall not include the portions

already filed by the appellant.

(3) The party filing the transcript shall provide the appellate clerk

and all opposing counsel with a list of the number, and inclusive dates,

of the volumes being filed. Form JD-CL-62, or one similar to it, should

be used to satisfy this subsection.

COMMENTARY: The purpose of these amendments is to conform

this section to the new process for the electronic ordering of transcripts,

consistent with the recent changes adopted by the Superior Court.

Sec. 63-10. Preargument Conferences

The chief justice or the chief judge or a designee may, in cases

deemed appropriate, direct that conferences of the parties be sched-

uled in advance of oral argument. All civil cases are eligible for preargu-

ment conferences except habeas corpus appeals, appeals involving

juvenile matters, including child protection appeals as defined in Sec-

tion 79a-1, summary process appeals, foreclosure appeals, and appeals

from the suspension of a motor vehicle license due to operating under

the influence of liquor or drugs.

In any exempt case, all parties appearing and participating in the

appeal may file a joint request for a preargument conference. In a

foreclosure case, the request for a preargument conference is sufficient

if jointly submitted by the owner of the equity and the foreclosing party.
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In any exempt case, however, the chief justice or the chief judge or

a designee may, if deemed appropriate, order a preargument con-

ference.

The chief justice may designate a judge of the Superior Court, a

senior judge or a judge trial referee [or senior judge] to preside at a

conference. The scheduling of or attendance at a preargument confer-

ence shall not affect the duty of the parties to adhere to the times set for

the filing of briefs. Failure of counsel of record to attend a preargument

conference may result in the imposition of sanctions under Section

85-2. Unless other arrangements have been approved in advance by

the conference judge, parties shall be present at the conference site

and available for consultation. When a party against whom a claim is

made is insured, an insurance adjuster for such insurance company

shall be available by telephone at the time of such preargument confer-

ence unless the conference judge, in his or her discretion, requires

the attendance of the adjuster at the conference. The conference

proceedings shall not be brought to the attention of the court by the

presiding officer or any of the parties unless the conference results

in a final disposition of the appeal.

The following matters may be considered:

(1) Possibility of settlement;

(2) Simplification of issues;

(3) Amendments to the preliminary statement of issues;

(4) Transfer to the Supreme Court;

(5) Timetable for the filing of briefs;

(6) En banc review; and
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(7) Such other matters as the conference judge shall consider appro-

priate.

All matters scheduled for a preargument conference before a judge

trial referee are referred to that official by the chief court administrator

pursuant to General Statutes § 52-434a, which vests judge trial refer-

ees with the same powers and jurisdiction as Superior Court judges

and senior judges, including the power to implement settlements by

opening and modifying judgments.

COMMENTARY: This amendment allows the chief justice to desig-

nate a judge of the Superior Court, in addition to a senior judge or a

judge trial referee, to preside at a preargument conference.

CHAPTER 66

MOTIONS AND OTHER PROCEDURES

Sec. 66-6. Motion for Review; In General

The court may, on written motion for review stating the grounds for

the relief sought, modify or vacate any order made by the trial court

under Section 66-1 (a); any action by the appellate clerk under Section

66-1 (c); any order made by the trial court, or by the workers’ compen-

sation commissioner in cases arising under General Statutes § 31-

290a (b), relating to the perfecting of the record for an appeal or the

procedure of prosecuting or defending against an appeal; any order

made by the trial court concerning a stay of execution in a case on

appeal; any order made by the trial court concerning the waiver of

fees, costs and security under Section 63-6 or 63-7; or any order

concerning the withdrawal of appointed appellate counsel pursuant to

Section 62-9 (d). Motions for review shall be filed within ten days from
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the issuance of notice of the order sought to be reviewed. Motions for

review of the clerk’s taxation of costs under judgments of the court

having appellate jurisdiction shall be governed by Section 71-3.

If a motion for review of a decision depends on a transcript of

evidence or proceedings taken by an official court reporter or court

recording monitor, the moving party shall file with the motion either a

transcript or a copy of the transcript order [form (JD-ES-038)] confirma-

tion. The opposing party may, within one week after the transcript or

the copy of the order [form] confirmation is filed by the moving party,

file either a transcript of additional evidence or a copy of the order

[form] confirmation for additional transcript. Parties filing or ordering

a transcript shall order an electronic version of the transcript in accord-

ance with Section 63-8A.

COMMENTARY: The purpose of these amendments is to conform

this section to the new process for the electronic ordering of transcripts,

consistent with the recent changes adopted by the Superior Court.

CHAPTER 67

BRIEFS

Sec. 67-1. Brief and Appendix

In any brief or appendix, the plaintiff and defendant shall be referred

to as such rather than as the appellant and appellee, wherever it is

possible to do so; on a reservation the plaintiff below shall be regarded

as the appellant.

Each brief shall contain a concise statement of the principal issue

or issues involved in the appeal. The statement ordinarily should [not

exceed] be on one page [in length and should be on a page] by
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itself. The court may refuse to receive a brief not complying with

this requirement.

COMMENTARY: The purpose of this amendment is to permit the

requirements for the statement of issues to be applicable to both paper

and electronic briefs.

Sec. 67-2. Format of Paper Briefs and Appendices for Filers

Excluded or Exempt from Electronic Filing Pursuant to Sec-

tion 60-8; Copies[; Electronic Briefing Requirement]

(a) Briefs and party appendices, if any, shall be typewritten or clearly

photocopied from a typewritten original on white 8 1/2 by 11 inch

paper. Unless ordered otherwise, briefs shall be copied on one side

of the page only. Party [A]appendices may be copied on both sides

of the page. The page number for briefs and party appendices shall

be centered on the bottom of each page. The brief shall be fully double

spaced and shall not exceed three lines to the vertical inch or twenty-

seven lines to the page; footnotes and block quotations may, however,

be single spaced. Only the following two [typefaces] fonts, of 12 point

or larger size, are approved for use in briefs: arial and univers. Each

page of a brief or party appendix shall have as a minimum the following

margins: top, 1 inch; left, 1 and 1/4 inches; right, 1/2 inch; and bottom,

1 inch. Briefs and party appendices shall be firmly bound 1/4 inch

from the left side, at points approximately 1/4, 1/2 and 3/4 of the length

of the page, so as to make an easily opened volume.

(b) [When possible, parts one and two of the appendix shall be

bound together. In addition, parts one and two of] [t]The brief and the

party appendix, if any, may be bound together [with the brief]. When,
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however, binding the brief and party appendix together would affect

the integrity of the binding, the party appendix shall be bound sepa-

rately from the brief. [When either part of the appendix exceeds one

hundred and fifty pages, parts one and two of the appendix shall be

separately bound.]

(c) [An appendix shall be paginated separately from the brief. The

appendix shall be numbered consecutively, beginning with the first

page of part one and ending with the last page of part two, and

preceded by the letter ‘‘A’’ (e.g., A1 . . . A25 . . . A53).] The brief

and party appendix, if any, shall include a single pagination scheme

that starts on the cover page of the brief and continues throughout

the entire document, on every page, including the cover and table of

contents for the party appendix through to the last page of the party

appendix. The page numbers shall be centered on the bottom of each

page and shall be written as ‘‘Page X of XX’’ (e.g., Page 1 of 55 . . .

Page 32 of 55 . . . Page 55 of 55). A[n] party appendix shall have

an index of the names of witnesses whose testimony is cited within

it. If any part of the testimony of a witness is omitted, this shall be

indicated by asterisks. After giving the name of a witness, the party

who called that witness shall be designated, and it shall be stated

whether the testimony quoted was given on direct, cross or other exam-

ination.

(d) If constitutional provisions, statutes, ordinances, regulations, or

portions of the transcript are contained in a[n] party appendix, they

may be reproduced in their original form so long as the document is

not reduced to less than 75 percent of its original form.
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(e) Briefs and separately bound party appendices, if any, shall have

a suitable front cover of white heavy paper [in the color indicated:

briefs for appellants and plaintiffs in error, light blue; briefs for appellees

and defendants in error, pink; reply briefs, white; briefs for amicus

curiae, light green. Covers of briefs filed for cross appeals shall be of

the same color as indicated for that party on the original appeal briefs.

If a supplemental brief is ordered or permitted by the court, the cover

shall be the same color as indicated for that party’s original brief]. A

back cover is not necessary; however, if one is used, it must be white.

(f) Briefs and separately bound party appendices, if any, must bear

on the cover, in the following order, from the top of the page: (1) the

name of the court; (2) the appellate docket number; (3) the appellate

case name; (4) the nature of the brief (e.g., brief of the defendant-

appellant; brief of the plaintiff-appellee on the appeal and of the plaintiff-

cross appellant on the cross appeal); and (5) the name, address,

telephone number and e-mail address of individual counsel who is to

argue the appeal and, if different, the name, address, telephone num-

ber and e-mail address of the party’s counsel of record. The foregoing

shall be displayed in [the upper case of an] arial or univers [typeface]

font of 12 point or larger size.

[(g) Counsel of record filing a brief shall submit an electronic version

of the brief and appendix in accordance with guidelines established

by the court and published on the Judicial Branch website. The brief

and appendix shall be submitted electronically as separate documents.

The electronic version shall be submitted prior to the timely filing of

the party’s paper brief and appendix pursuant to subsection (h) of this
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section. Counsel of record must certify that electronically submitted

briefs and appendices: (1) have been delivered electronically to the

last known e-mail address of each counsel of record for whom an

e-mail address has been provided; and (2) have been redacted or do

not contain any names or other personal identifying information that

is prohibited from disclosure by rule, statute, court order or case law.]

([h] g) If the appeal is in the Supreme Court, [fifteen] twelve legible

photocopies of each brief and party appendix, if any, shall be filed

with the appellate clerk. If the appeal is in the Appellate Court, [ten]

eight legible photocopies of each brief and party appendix, if any, shall

be filed with the appellate clerk.

([i] h) All copies of the brief filed with the Supreme Court or the

Appellate Court must be accompanied by a: (1) certification that a

copy of the brief and party appendix, if any, has been sent to each

counsel of record in compliance with Section 62-7; [(2) certification

that the brief and appendix being filed with the appellate clerk are true

copies of the brief and appendix that were submitted electronically

pursuant to subsection (g) of this section;] ([3] 2) certification that the

brief and appendix have been redacted or do not contain any names

or other personal identifying information that is prohibited from disclo-

sure by rule, statute, court order or case law, except for briefs filed

pursuant to Section 79a-6; and ([4] 3) certification that the brief com-

plies with all provisions of this rule. The certification that a copy of the

brief and party appendix has been sent to each counsel of record in

compliance with Section 62-7 may be signed by counsel of record or
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the printing service, if any. All other certifications pursuant to this

subsection shall be signed by counsel of record only.

[(j) A copy of the electronic confirmation receipt indicating that the

brief and appendix were submitted electronically in compliance with

subsection (g) of this section shall be filed with the briefs.]

([k] i) Any request for deviation from the above requirements, includ-

ing requests to deviate from the requirement to redact or omit personal

identifying information or information that is prohibited from disclosure

by rule, statute, court order or case law, shall be filed with the appel-

late clerk.

COMMENTARY: The purpose of these amendments is to clarify

and update the requirements for paper briefs and appendices for filers

excluded or exempt from electronic filing in light of the new rules

regarding electronic briefs and party appendices. These amendments

are also made for consistency with the electronic briefing rules. They

also reduce the number of paper copies of briefs and party appendices

required to be filed.

(NEW) Sec. 67-2A. Format of Electronic Briefs and Party Appendi-

ces; Copies

(Applicable to appeals filed on or after October 1, 2021.)

(a) Briefs filed under this rule shall include the words ‘‘Filed Under

the Electronic Briefing Rules’’ at the top center of the cover of the

brief. Briefs and party appendices, if any, shall be uploaded together

as a text searchable single document. Bookmarks are required and

must link to sections of the brief and to items included in the party

appendix. Briefs shall include internal hyperlinks for citations to items
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included in the party appendix. Internal hyperlinks must be clearly

distinguishable from other text in the brief (e.g., underlined blue text

or highlighted text). External hyperlinks are not permitted. Visual aids

that comply with the guidelines published on the Judicial Branch web-

site are permitted to be included in the brief. Additional formatting

information and recommendations can be found in the guidelines pub-

lished on the Judicial Branch website.

(b) Briefs shall be typed in 12 point Century Schoolbook or New

Century Schoolbook font, including footnotes but excluding headings.

Headings must be in 14 point Georgia or New Baskerville Book font.

Margins shall be 1 and 1/2 inches on all sides. All text must be left

aligned. Line spacing is 1.3x and must be uniform throughout, including

the body of the document, footnotes, and block quotes. Bold face or

italic emphasis tools shall be used in place of underlining. Sections

shall be marked sequentially using numbers or letters (e.g., 1. Introduc-

tion, 2. Statement of the facts . . . 6. Conclusion; or A. Introduction,

B. Statement of the facts . . . F. Conclusion).

(c) The brief and party appendix, if any, shall include a single pagina-

tion scheme that starts on the cover page of the brief and continues

throughout the entire document, on every page, including the cover

and table of contents for the party appendix through to the last page

of the party appendix. The page numbers shall be centered on the

bottom of each page and shall be written as ‘‘Page X of XX’’ (e.g.,

Page 1 of 55 . . . Page 32 of 55 . . . Page 55 of 55). The party

appendix shall have an index of the names of witnesses whose testi-

mony is cited within it. Any part of the testimony of a witness that is
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omitted shall be indicated by asterisks. After giving the name of a

witness, the party who called that witness shall be designated, and it

shall be stated whether the testimony quoted was given on direct,

cross or other examination.

(d) Two legible photocopies of each brief and party appendix, if any,

shall be filed with the appellate clerk. The party appendix may be

printed on both sides of a page. The brief and party appendix may

be bound together or separately. No specific type or style of binding

is required as long as the documents are securely bound.

(e) Briefs and separately bound party appendices, if any, must bear

on the cover, in the following order, from the top of the page: (1) the

name of the court; (2) the appellate docket number; (3) the appellate

case name; (4) the nature of the brief (e.g., brief of the defendant-

appellant; brief of the plaintiff-appellee on the appeal and of the plaintiff-

cross appellant on the cross appeal); and (5) the name, address,

telephone number and e-mail address of individual counsel who is to

argue the appeal and, if different, the name, address, telephone num-

ber and e-mail address of the party’s counsel of record. The foregoing

shall be displayed in Century Schoolbook or New Century Schoolbook

font of 12 point size.

(f) Counsel of record filing a brief shall submit the electronic version

of the brief and party appendix, if any, in accordance with guidelines

established by the court and published on the Judicial Branch website.

The electronic version shall be submitted prior to the timely filing of

the party’s paper copies of the brief and party appendix pursuant to

subsection (d) of this section.
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(g) All electronic and paper copies of the brief submitted and filed

with the Supreme Court or the Appellate Court must be accompanied

by a: (1) certification that a copy of the brief and party appendix, if

any, has been sent electronically to each counsel of record in compli-

ance with Section 62-7, except for counsel of record exempt from

electronic filing pursuant to Section 60-8, to whom a paper copy of

the brief and party appendix, if any, must be sent; (2) certification that

the brief and party appendix being filed with the appellate clerk are

true copies of the brief and party appendix that were submitted elec-

tronically pursuant to subsection (f) of this section; (3) certification that

the brief and party appendix have been redacted or do not contain

any names or other personal identifying information that is prohibited

from disclosure by rule, statute, court order or case law, unless the

brief is filed pursuant to Section 79a-6; (4) certification of the word count

in the brief; (5) certification that the brief complies with all provisions

of this rule; and (6) certification listing the approved deviations from

this rule or that no deviations were requested/approved. The certifica-

tion that a copy of the brief and party appendix has been sent to each

counsel of record in compliance with Section 62-7 may be signed by

counsel of record or the printing service, if any; and if copies are sent

by a printing service, that certification is not required to be included

in the electronic version of the brief and party appendix. All other

certifications pursuant to this subsection shall be signed by counsel

of record only.

(h) A copy of the electronic confirmation receipt indicating that the

brief and party appendix, if any, were submitted electronically in compli-
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ance with subsection (f) of this section shall be filed with the paper

briefs and party appendices.

(i) Any request for deviation from the above requirements, including

requests to deviate from the requirement to redact or omit personal

identifying information or information that is prohibited from disclosure

by rule, statute, court order or case law, shall be filed with the appel-

late clerk.

COMMENTARY: The purpose of this new section is to define the

requirements for the format and filing of electronic briefs and party

appendices and related copying obligations. The two legible photocop-

ies of each brief and party appendix, if any, to be filed with the appellate

clerk under subsection (d) are simply reproductions of the electronic

filings, and do not require any additional modifications.

Sec. 67-3. Page Limitations; Time for Filing Briefs and

Appendices

Except as otherwise ordered, the brief of the appellant shall not

exceed thirty-five pages and shall be filed with the appendix within

forty-five days after the delivery date of the transcript ordered by the

appellant. In cases where no transcript is required or the transcript

has been received by the appellant prior to the filing of the appeal,

the appellant’s brief and appendix shall be filed within forty-five days

of the filing of the appeal.

The delivery date of the paper—not electronic—transcript shall be

used, where applicable, in determining the filing date of briefs.

Any party whose interest in the judgment will not be affected by the

appeal and who intends not to file a brief shall inform the appellate



July 13, 2021 Page 259PBCONNECTICUT LAW JOURNAL

clerk of this intent prior to the deadline for the filing of the appellee’s

brief. In the case of multiple appellees, an appellee who supports the

position of the appellant shall meet the appellant’s time schedule for

filing a brief.

Except as otherwise ordered, the brief of the appellee shall not

exceed thirty-five pages, and shall be filed with any appendix within

thirty days after the filing of the appellant’s brief or the delivery date

of the portions of the transcript ordered only by that appellee, whichever

is later.

The appellant may [within twenty days after the filing of the appellee’s

brief] file a reply brief [which shall not exceed fifteen pages] in accord-

ance with Section 67-5A.

Where there is a cross appeal, the brief and appendix of the cross

appellant shall be combined with the brief and appendix of the appellee.

The brief shall not exceed fifty pages and shall be filed with any

appendix at the time the appellee’s brief is due. The brief and appendix

of the cross appellee shall be combined with the appellant’s reply

brief, if any. This brief shall not exceed forty pages and shall be filed

within thirty days after the filing of the original appellee’s brief. The

cross appellant may [within twenty days after the filing of the cross

appellee’s brief] file a cross appellant’s reply brief [which shall not

exceed fifteen pages] in accordance with Section 67-5A.

Where cases are consolidated or a joint appeal has been filed, the

brief of the appellants and that of the appellees shall not exceed the

page limitations specified above.
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All page limitations shall be exclusive of appendices, the cover page,

the table of contents, the table of authorities, the statement of issues,

the signature block of counsel of record, certifications [the table of

authorities, the table of contents,] and, in the case of an amicus brief,

the statement of the interest of the amicus curiae required by Section

67-7. [The last page of a brief shall likewise not be counted if it contains

only the signature of counsel of record.]

Briefs shall not exceed the page limitations set forth herein except

by permission of the chief justice or chief judge. Requests for permis-

sion to exceed the page limitations shall be filed with the appellate clerk,

stating both the compelling reason for the request and the number of

additional pages sought.

Where a claim relies on the state constitution as an independent

ground for relief, the clerk shall, upon request, grant an additional five

pages for the appellant and appellee briefs, [and an additional two

pages for the reply brief,] which pages are to be used for the state

constitutional argument only.

COMMENTARY: The purpose of these amendments is to condense

this section and to conform it to the new Section 67-5A regarding reply

briefs, and to clarify the time period for filing a reply brief when there

are multiple appellees.

(NEW) Sec. 67-3A Word Limitations; Time for Filing Electronic

Briefs and Party Appendices

(Applicable to appeals filed on or after October 1, 2021.)

Except as otherwise ordered, the brief of the appellant shall not

exceed 13,500 words. The brief shall be filed with the party appendix,
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if any, either within forty-five days after the delivery date of the transcript

ordered by the appellant or forty-five days after the clerk appendix is

sent to the parties, whichever is later. In cases where no transcript is

required or the transcript has been received by the appellant prior to

the filing of the appeal, the appellant’s brief and party appendix, if any,

shall be filed either within forty-five days of the filing of the appeal or

forty-five days after the clerk appendix is sent to the parties, whichever

is later.

The delivery date of the paper—not electronic—transcript shall be

used, where applicable, in determining the filing date of briefs.

Any party whose interest in the judgment will not be affected by the

appeal and who intends not to file a brief shall inform the appellate

clerk of this intent prior to the deadline for the filing of the appellee’s

brief. In the case of multiple appellees, an appellee who supports the

position of the appellant shall meet the appellant’s time schedule for

filing a brief.

Except as otherwise ordered, the brief of the appellee shall not

exceed 13,500 words, and shall be filed with any party appendix within

thirty days after the filing of the appellant’s brief or the delivery date

of the portions of the transcript ordered only by that appellee, whichever

is later.

The appellant may file a reply brief in accordance with Section 67-5A.

Where there is a cross appeal, the brief and party appendix, if any,

of the cross appellant shall be combined with the brief and party

appendix, if any, of the appellee. The brief shall not exceed 18,000

words and shall be filed with any party appendix at the time the appel-
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lee’s brief is due. The brief and party appendix, if any, of the cross

appellee shall be combined with the appellant’s reply brief, if any. This

brief shall not exceed 16,000 words and shall be filed within thirty

days after the filing of the original appellee’s brief. The cross appellant

may file a cross appellant’s reply brief in accordance with Section

67-5A.

Where cases are consolidated or a joint appeal has been filed, the

brief of the appellants and that of the appellees shall not exceed the

word limitations specified above.

All word limitations shall be exclusive of party appendices, if any,

the cover page, the table of contents, the table of authorities, the

statement of issues, the signature block of counsel of record, certifica-

tions and, in the case of an amicus brief, the statement of the interest

of the amicus curiae required by Section 67-7A.

Briefs shall not exceed the word limitations set forth herein except

by permission of the chief justice or chief judge. Requests for permis-

sion to exceed the word limitations shall be filed with the appellate clerk,

stating both the compelling reason for the request and the number of

additional words sought.

Where a claim relies on the state constitution as an independent

ground for relief, the clerk shall, upon request, grant an additional

2000 words for the appellant and appellee briefs, which words are to

be used for the state constitutional argument only.

COMMENTARY: The purpose of this new section is provide for

word limitations and outline the time periods for the filing of electronic

briefs and party appendices. The time for filing the appellant’s brief
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and party appendix, if any, is dependent on the delivery date of the

transcript ordered by the appellant or when the clerk appendix is sent

to the parties, whichever is later. If there is no transcript, or if the

transcript has been received by the appellant prior to the filing of the

appeal, the time for filing the appellant’s brief and party appendix, if

any, is dependent on the date of the filing of the appeal or when the

clerk appendix is sent to the parties. See Chapter 68.

(NEW) Sec. 67-5A. The Reply Brief

(Applicable to appeals filed on or after October 1, 2021.)

The appellant may file a reply brief, which should respond directly

and succinctly to the arguments in the appellee’s brief. The format of

a reply brief shall be in accordance with Section 67-2.

The reply brief shall be filed within twenty days of the appellee’s

brief. If there are multiple appellees and they file separate briefs, then

the time to file a reply brief shall run from the filing date of the last

appellee’s brief.

Except as otherwise ordered, the reply brief shall not exceed fifteen

pages or 6500 words exclusive of the cover page, the table of contents,

the table of authorities, the signature block of counsel of record, certifi-

cations and any appendix. Requests for permission to exceed fifteen

pages or 6500 words shall be filed in accordance with Section 67-3

or 67-3A.

If there is a cross appeal, the cross appellant may file a reply brief

as to the cross appeal in accordance with the requirements of this rule.

Where a claim relies on the state constitution as an independent

ground for relief, the clerk shall, upon request, grant an additional two
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pages or 800 words for the reply brief, which pages or words are to

be used for the state constitutional argument only.

COMMENTARY: This new section sets forth more generally the

requirements for the reply brief in a separate rule, expanding on what

is set forth in Section 67-3. In addition, it incorporates the requirement

that the reply brief respond directly and succinctly to the arguments

in the appellee’s brief.

(NEW) Sec. 67-7A. The Amicus Curiae Electronic Brief

(Applicable to appeals filed on or after October 1, 2021.)

(a) A brief of an amicus curiae in cases before the court on the

merits may be filed only with the permission of the court unless Section

67-7A (f) applies. An application for permission to appear as amicus

curiae and to file a brief shall be filed within twenty days after the filing

of the brief of the party, if any, whom the applicant intends to support,

and if there is no such party, then the application shall be filed no

later than twenty days after the filing of the appellee’s brief.

(b) The application shall state concisely the nature of the applicant’s

interest and the reasons why a brief of an amicus curiae should be

allowed. The length of the brief shall not exceed 4000 words unless

a specific request is made for a brief of more than that length. The

application shall conform to the requirements set forth in Sections 66-

2 and 66-3. The amicus application should specifically set forth reasons

to justify the filing of a brief in excess of 4000 words. A party in receipt

of an application may, within ten days after the filing of the application,

file an objection concisely stating the reasons therefor.



July 13, 2021 Page 265PBCONNECTICUT LAW JOURNAL

(c) All briefs filed under this section shall comply with the applicable

provisions of this chapter and shall set forth the interest of the ami-

cus curiae.

(d) An amicus curiae may argue orally only when a specific request

for such permission is granted by the court in which the appeal is

pending.

(e) With the exception of briefs filed by the attorney general as

provided by this rule, all briefs shall indicate whether counsel for a

party wrote the brief in whole or in part and whether such counsel or

a party contributed to the cost of the preparation or submission of the

brief and shall identify those persons, other than the amicus curiae,

its members or its counsel, who made such monetary contribution.

The disclosure shall be made in the first footnote on the first page

of text.

(f) Except for habeas corpus matters based on criminal convictions,

if an appeal in a noncriminal matter involves an attack on the constitu-

tionality of a state statute, the attorney general may appear and file

a brief amicus curiae as of right. Any such appearance by the attorney

general shall be filed no later than the date on which the brief of the

party that the attorney general supports is filed, and the attorney

general’s brief will be due twenty days after the filing of the brief of

the party that the attorney general supports.

COMMENTARY: This new section sets forth the requirements for

the amicus curiae electronic brief.
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Sec. 67-8. The Party Appendix[; Contents and Organization]

(a) [An] No party appendix is required in either a court or a jury

case, except where an opinion is cited that is not officially published,

in which case the text of the opinion must be included in the party

appendix [shall be prepared in accordance with Section 67-2].

[(b) The appellant’s appendix shall be divided into two parts.

(1) Part one of the appellant’s appendix shall contain: a table of

contents giving the title or nature of each item included; the docket

sheets, a case detail, or court action entries in the proceedings below;

in chronological order, all relevant pleadings, including the operative

complaint and any other complaint at issue, motions, requests, find-

ings, and opinions or decisions of the trial court or other decision-

making body (see Sections 64- 1 and 64-2); the signed judgment file,

if applicable, prepared in the form prescribed by Section 6-2 et seq.;

the appeal form, in accordance with Section 63-3; the docketing state-

ment filed pursuant to Section 63-4 (a) (3); any relevant appellate

motions or orders that complete or perfect the record on appeal; and,

in appeals to the Supreme Court upon grant of certification for review,

the order granting certification and the opinion or order of the Appellate

Court under review.

A signed judgment file is not required in the following noncriminal

matters: habeas corpus matters based on criminal convictions; pre-

and postjudgment orders in matters claiming dissolution of marriage,

legal separation or annulment; prejudgment remedies under chapter

903a of the General Statutes; and actions of foreclosure of title to

real property.
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In administrative appeals, part one of the appellant’s appendix also

shall meet the requirements of Section 67-8A (a). In criminal or habeas

appeals filed by incarcerated self-represented parties, part one of the

appendix shall be prepared by the appellee. See Section 68-1. In

these appeals, the filing of an appendix by incarcerated self-repre-

sented parties shall be in accordance with subsection (c) of this rule.

(2) Part two of the appellant’s appendix may contain any other

portions of the proceedings below that the appellant deems necessary

for the proper presentation of the issues on appeal. Part two of the

appellant’s] A party appendix may be used: (1) to include excerpts [of]

from [lengthy] exhibits[,]; (2) to include excerpts from the transcripts

deemed necessary by any parties pursuant to Section 63-4 (a) [(2)]

(3)[,]; [provided that the transcript cover page and certification page

are included,] (3) to provide other items from the proceedings below

that a party deems necessary for the proper presentation of the issues

on appeal; or (4) to comply with other provisions of the [Practice Book]

rules of practice that require the inclusion of certain materials in the

party appendix.

The transcript cover page and certification page must be included

with any transcript excerpt. To reproduce a full transcript or [lengthy]

exhibit when an excerpt would suffice, or to include portions of the

proceedings below that are not necessary for the proper presentation

of the issues on appeal, is a misuse of [an] a party appendix. Pursuant

to Sections 67-2 (a) and 67-2A (a), briefs shall include internal hyper-

links for citations to items included in the party appendix.
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[Where an opinion is cited that is not officially published, the text

of the opinion shall be included in part two of the appendix.]

(b) The party appendix, if any, shall be prepared in accordance

with Section 67-2 or Section 67-2A. A party appendix shall have at

its beginning a table of contents of any items in it. If constitutional

provisions, statutes, ordinances, regulations, or portions of the tran-

script are contained in a party appendix, they may be reproduced in

their original form so long as the document is not reduced to less than

75 percent of its original form.

(c) [The appellee’s appendix should not include the portions of the

proceedings below already included in the appellant’s appendix. If the

appellee determines that part one of the appellant’s appendix does

not contain portions of the proceedings below, the appellee shall

include any such items that are required to be included pursuant to

Section 67-8 (b) (1) in part one of its appendix. Where an appellee

cites an opinion that is not officially published and is not included in

the appellant’s appendix, the text of the opinion shall be included in

part two of the appellee’s appendix. Part two of the appellee’s appendix

may also contain any other portions of the proceedings below that the

appellee deems necessary for the proper presentation of the issues on

appeal. If the appellee includes excerpts from the transcripts deemed

necessary pursuant to Section 63-4 (a) (2) in the appendix, the tran-

script cover page and the certification page shall be included with

the excerpts.

(d) In appeals where] All briefs and party appendices shall protect

personal identifying information [is] as defined by Section 4-7, or other
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information protected by rule, statute, court order or case law[, and

in]. A[a]ppeals that have been ordered sealed in part or in their entirety

or are subject to limited disclosure [pursuant to] shall comply with

Section 77-2[, all briefs and appendices shall be prepared in accord-

ance with Section 67-2].

COMMENTARY: The purpose of these amendments is to set forth

the requirements for a party appendix in light of the new rules regarding

the clerk appendix. A party appendix, if any, is produced by a party

and serves to supplement the clerk appendix. See Chapter 68. Slip

opinions issued by the Supreme or Appellate Court that have not yet

been published in the Connecticut Law Journal need not be included

in a party appendix.

CHAPTER 68

CASE FILE AND CLERK APPENDIX

Sec. 68-1. Responsibilities of Clerk of the Trial Court regarding

Copying Case File and Additions to Case File Made after

Appeal Is Filed; Exhibits and Lodged Records

(a) With the exception of those appeals in which the contents of the

case file consist solely of papers filed by electronic means, the clerk

of the trial court shall, within ten days of the filing of the appeal, prepare

and forward to the appellate clerk one complete copy of the case file,

including the case detail page for noncriminal cases and all written

requests to charge. No omissions may be made from the case file

except upon the authorization of the appellate clerk. The appellate

clerk may direct the clerk of the trial court to prepare and to forward

a case file in any other instance in which it is needed. The clerk of
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the trial court shall, within five days of the filing, forward to the appellate

clerk one copy of all additions made to the case file after the initial

preparation and transmittal of the case file.

Nothing in this section relieves the appellant and the appellee of

their duty to comply with the party appendix requirements of Section

67-8.

[(b) (1) In criminal appeals filed by incarcerated self-represented

parties, the clerk of the trial court shall forward to the Office of the

Chief State’s Attorney one complete copy of the case file and all written

requests to charge for use in preparing part one of the appendix

pursuant to Section 67-8 (b).

(2) In habeas appeals filed by incarcerated self-represented parties,

the clerk of the trial court shall forward to either the Office of the Chief

State’s Attorney or the Office of the Attorney General one complete

copy of the case file, including the case detail page and all written

requests to charge for use in preparing part one of the appendix

pursuant to Section 67-8 (b).

(3) In criminal and habeas appeals filed by incarcerated self-repre-

sented parties, the Office of the Chief State’s Attorney or the Office

of the Attorney General and the clerk of the trial court may agree that

the copy of the case file be provided by electronic means.]

([c] b) Each document of the case file must be numbered, and the

file must include a table of contents listing each item entered in the

file according to its number.

([d] c) In an appeal from an administrative agency, the papers

returned by the agency to the trial court, even though annexed to
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and incorporated by reference in the answer, shall accompany the

copy[ies] of the file that is numbered and indexed pursuant to subsec-

tion (b) [but need not be included in the copies of the file].

([e] d) All exhibits in the trial court are deemed exhibits on appeal

and are deemed in the custody of the appellate clerk while the appeal

is pending. The appellate clerk shall notify the clerk of the trial court

of the exhibits required by the court in which the appeal is pending.

Within ten days of such notice, the clerk of the trial court shall transmit

those exhibits to the appellate clerk accompanied by a list of all exhibits

in the case. The clerk of the trial court shall notify all counsel of record

of the transmittal and provide them with a copy of the exhibit list. The

provisions of this paragraph shall apply to records lodged pursuant to

Section 7-4C.

COMMENTARY: The purpose of these amendments is to update

the section with regard to the responsibilities of the clerk of the trial

court and the copying of the case file in light of the new rules concerning

the clerk appendix. The amendments eliminate the need for the clerk

of the trial court to forward a copy of the case file to the Office of the

Chief State’s Attorney or the Office of the Attorney General in criminal

and habeas appeals filed by self-represented parties who are incar-

cerated.

(NEW) Sec. 68-2A. Assembly of the Clerk Appendix

(Applicable to appeals filed on or after October 1, 2021.)

As soon as possible after the filing of the appeal and the delivery

of the case file, the appellate clerk shall assemble the clerk appendix.

After assembling the clerk appendix, the appellate clerk shall upload
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the clerk appendix in a searchable portable document format to the

appellate file and deliver it to the parties.

COMMENTARY: This new section sets forth the requirements for

the assembly of the clerk appendix by the appellate clerk. The clerk

appendix is a file assembled by the appellate clerk that includes key

documents pertaining to the case on appeal. These documents are

consolidated for the convenience of the Supreme and Appellate Courts

and the parties.

(NEW) Sec. 68-3A. Clerk Appendix Contents

(Applicable to appeals filed on or after October 1, 2021.)

The clerk appendix shall contain the oral or written decision that

is the subject of the appeal, pleadings, motions, orders and other

documents (but not memoranda of law) docketed in the case file that

are necessary for presenting the issues on appeal. The appellate clerk

shall assemble the clerk appendix based on a review of the case file

and the preliminary papers submitted by the parties pursuant to Section

63-4. The appellate clerk may confer with counsel and with the clerk

of the trial court to determine the contents of the clerk appendix.

Officer’s returns, transcripts and exhibits shall not be included in the

clerk appendix unless they had been annexed to a document docketed

in the case file in the proceedings below. Nevertheless, exhibits

annexed to a document docketed in the case file in the proceedings

below may be excluded from the clerk appendix at the discretion of

the appellate clerk. The contents of the clerk appendix in administrative

appeals is governed by Section 68-10A.
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COMMENTARY: This new section outlines the contents of the clerk

appendix. The clerk appendix shall contain the oral or written decision

that is the subject of the appeal, certain pleadings, the appeal form,

the docketing statement filed pursuant to Section 63-4 (a) (4), any

relevant appellate motions or orders that complete or perfect the record

on appeal, and, in appeals to the Supreme Court upon the granting

of certification for review, the order granting certification and the opinion

or order of the Appellate Court under review. The contents of the clerk

appendix is left to the discretion of the appellate clerk, working in

conjunction with the parties, and the parties shall designate the pro-

posed contents of the clerk appendix under Section 63-4 (a) (2).

(NEW) Sec. 68-4A. Clerk Appendix Format

(Applicable to appeals filed on or after October 1, 2021.)

The cover of the clerk appendix shall include the following in order

from the top of the page: (1) the name of the court; (2) the appellate

docket number; and (3) the appellate case name. The appellate clerk

shall prepare a table of contents giving the title or nature of each

document included in the clerk appendix, along with the corresponding

page number on which the document begins. The pages of the clerk

appendix shall be numbered sequentially. The date when each paper

contained in the clerk appendix was filed must be stated.

COMMENTARY: This new section sets forth the formatting require-

ments for the clerk appendix.
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(NEW) Sec. 68-5A. Clerk Appendix when More than One Appeal

(Applicable to appeals filed on or after October 1, 2021.)

When more than one appeal is taken from the same trial court

docket number, the appellate clerk has the discretion to assemble

only one clerk appendix.

COMMENTARY: This new section provides the appellate clerk with

discretion to assemble only one clerk appendix when more than one

appeal is taken from the same trial court docket number.

(NEW) Sec. 68-6A. Clerk Appendix when Several Cases Present

Same Question

(Applicable to appeals filed on or after October 1, 2021.)

In the discretion of the appellate clerk, if several cases are pending

in which the same question of law is presented, whether between the

same or different parties, such clerk may assemble only one clerk

appendix.

COMMENTARY: This new section provides the appellate clerk with

discretion to assemble only one clerk appendix when several cases

present the same question of law.

(NEW) Sec. 68-8A. Supplements

(Applicable to appeals filed on or after October 1, 2021.)

After the clerk appendix has been filed, the appellate clerk may

supplement the clerk appendix as needed and shall upload any supple-

ment to the appellate file and deliver it to the parties.

COMMENTARY: This new section authorizes the appellate clerk to

supplement the clerk appendix after it has been assembled and sets

forth the process for supplementation.
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(NEW) Sec. 68-10A. Clerk Appendix in Administrative Appeals;

Exceptions

(Applicable to appeals filed on or after October 1, 2021.)

(a) If not already included in the copy of the case file pursuant

to subsection (c), in appeals from administrative agencies, the clerk

appendix shall include the part of the return of the administrative

agency which identifies the papers returned to the trial court, and also

such of the papers returned as consist of (1) the application or appeal

to the agency; (2) the notice of hearing and the affidavit of publication,

if they are at issue in the appeal; and (3) any minutes or decision

showing the action taken by the agency, the reasons assigned for that

action and any findings and conclusions of fact made by the agency.

The clerk appendix shall also contain such other portions of the

returned agency record as the appellate clerk finds are needed for

the proper presentation of any of the issues on appeal. Relevant

portions of the record before the agency returned by it to the trial court

but not included in the clerk appendix should be reproduced in the

brief or party appendix as provided in Section 67-8.

(b) The party appendix, if any, shall be prepared in accordance with

the provisions of Section 67-8.

(c) Subsection (a) shall not apply to the following administrative

appeals:

(1) Appeals from municipal boards of tax review filed pursuant to

General Statutes §§ 12-117a and 12-119.

(2) Appeals from municipal assessors filed pursuant to General

Statutes § 12-103.

(3) Appeals from the Commissioner of Revenue Services.
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(4) Appeals from the insurance commissioner filed pursuant to Gen-

eral Statutes § 38a-139.

(5) Any other appeal in which the parties received a trial de novo

in the Superior Court.

The clerk appendix in these matters shall be assembled pursuant

to the rules applicable to the clerk appendix in ordinary civil actions.

COMMENTARY: This new section outlines the contents of the clerk

appendix in administrative appeals and lists the types of administrative

appeals to which the section does not apply.

(NEW) Sec. 68-11A. Decision To Be Part of Clerk Appendix

(Applicable to appeals filed on or after October 1, 2021.)

The oral or written decision that is the subject of the appeal shall

be included as part of the clerk appendix. See Sections 64-1 and 64-2.

COMMENTARY: This new section requires that the oral or written

decision that is the subject of the appeal be included as part of the

clerk appendix.

CHAPTER 77

PROCEDURES CONCERNING COURT CLOSURE AND SEALING

ORDERS OR ORDERS LIMITING THE DISCLOSURE OF FILES,

AFFIDAVITS, DOCUMENTS OR OTHER MATERIAL

Sec. 77-1. Petition for Review Seeking Expedited Review of an

Order concerning Court Closure, or an Order That Seals or

Limits the Disclosure of Files, Affidavits, Documents or

Other Material

(a) Except as provided in subsection (b), any person affected by a

court order which prohibits the public or any person from attending
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any session of court, or any order that seals or limits the disclosure

of files, affidavits, documents or other material on file with the court

or filed in connection with a court proceeding, may seek review of

such order by filing a petition for review with the Appellate Court within

seventy-two hours after the issuance of the order. The petition shall

fully comply with Sections 66-2 and 66-3. The petition shall not exceed

ten pages in length, exclusive of the appendix, except with special

permission of the Appellate Court. An appendix containing the informa-

tion or complaint, the answer, all motions pertaining to the matter, the

opinion or orders of the trial court sought to be reviewed, a list of

all parties with the names, addresses, telephone numbers, e-mail

addresses, and, if applicable, the juris number of their counsel, the

names of all judges who participated in the case, and [a] an expedited

transcript order confirmation [acknowledgment form (JD-ES-038)],

shall be filed with the petition for review.

Any person filing a petition for review pursuant to this rule shall

deliver a copy of the petition and appendix to (1) all parties to the

case and (2) any nonparty who sought the closure order or order

sealing or limiting disclosure in compliance with the provisions of Sec-

tion 62-7 on the same day as the petition is filed. Any party or nonparty

who sought such order may file a response to the petition for review

within ninety-six hours after the filing of the petition for review. Failure

to file a response shall not preclude the party or nonparty who sought

the order under review from participating in the hearing on the petition.

Within one business day of the receipt of the transcript and the certifi-

cate of completion provided for by Section 63-8 (c), the person filing
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the petition for review shall file the transcript and the certificate of

completion with the Appellate Court.

The filing of any petition for review of a court order which prohibits

the public or any person from attending any session of court shall stay

the order until the final determination of the review. The filing of any

petition for review of an order that seals or limits the disclosure of

files, affidavits, documents or other material on file with the court shall

not stay the order during the review.

After the receipt of the transcript and the response to the petition,

if any, the Appellate Court shall hold an expedited hearing on any

petition for review. The appellate clerk will notify the petitioner, the

parties and any nonparties who sought the closure order or order

sealing or limiting disclosure of files, affidavits, documents or other

material on file with the court or filed in connection with a court proceed-

ing of the date and time of the hearing. After such hearing the Appellate

Court may affirm, modify or vacate the order reviewed.

(b) This section shall not apply to court orders concerning any ses-

sion of court conducted pursuant to General Statutes § 46b-11, § 46b-

49, § 46b-122, § 54-76h or any other provision of the General Statutes

under which the court is authorized to close proceedings. This section

also shall not apply to any order issued pursuant to General Statutes

§ 46b-11 or § 54-33c or any other provision of the General Statutes

under which the court is authorized to seal or limit the disclosure of

files, affidavits, documents or materials and any order issued pursuant

to a court rule that seals or limits the disclosure of any affidavit in

support of an arrest warrant.
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COMMENTARY: The purpose of these amendments is to conform

this section to the new process for the electronic ordering of transcripts,

consistent with the recent changes adopted by the Superior Court.

CHAPTER 84

APPEALS TO SUPREME COURT BY CERTIFICATION

FOR REVIEW

Sec. 84-2. Basis for Certification

Certification by the Supreme Court on petition by a party is not a

matter of right but of sound judicial discretion and will be allowed only

where there are special and important reasons therefor. The following,

while neither controlling nor fully measuring the court’s discretion,

indicate the character of the reasons which will be considered:

(1) Where the Appellate Court has decided a question of substance

not theretofore determined by the Supreme Court or has decided [it]

a question in a way probably not in accord with applicable decisions

of the Supreme Court.

(2) Where the decision under review is in conflict with other decisions

of the Appellate Court.

(3) Where the Appellate Court has so far departed from the accepted

and usual course of judicial proceedings, or so far sanctioned such a

departure by any other court, as to call for an exercise of the Supreme

Court’s supervision.

(4) Where a question of great public importance is involved.

(5) Where the judges of the appellate panel are divided in their

decision or, though concurring in the result, are unable to agree upon

a common ground of decision.
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COMMENTARY: This amendment was made for clarification

purposes.

Sec. 84-5. Form of Petition

(a) A petition for certification shall contain the following sections in

the order indicated here:

(1) A brief introduction providing context for the statement of the

questions presented for review.

([1] 2) A statement of the questions presented for review, expressed

in the terms and circumstances of the case but without unnecessary

detail. The Supreme Court will ordinarily consider only those questions

squarely raised, subject to any limitation in the order granting certifi-

cation.

[(2) A statement of the basis for certification identifying the specific

reasons, including but not limited to those enumerated in Section

84-2, why the Supreme Court should allow the extraordinary relief

of certification.]

(3) A [summary] brief history of the case containing the facts material

to the consideration of the questions presented, [reciting] including

the disposition of the matter in the Appellate Court, and [describing

specifically] if applicable, a specific description of how the Appellate

Court decided the questions presented for review in the petition.

(4) A concise argument [amplifying the reasons relied upon to sup-

port the petition] expanding on the bases for certification, as presented

in Section 84-2, and explaining why the Supreme Court should allow

the extraordinary relief of certification. No separate memorandum of

law in support of the petition will be accepted by the appellate clerk.



July 13, 2021 Page 281PBCONNECTICUT LAW JOURNAL

(5) An appendix, which shall be paginated separately from the peti-

tion with consecutively numbered pages preceded by the letter ‘‘A,’’

containing:

(A) a table of contents,

(B) the opinion or order of the Appellate Court sought to be reviewed,

(C) if the opinion or order of the Appellate Court was per curiam or

a summary affirmance or dismissal, a copy of the trial court’s memoran-

dum of decision that was entered in connection with the claim raised

by the petitioner before the Appellate Court, or, if no memorandum

was filed, a copy of the trial court’s ruling on the matter,

(D) a copy of the order on any motion which would stay or extend

the time period for filing the petition,

(E) a list of all parties to the appeal in the Appellate Court with

the names, addresses, telephone numbers, e-mail addresses, and, if

applicable, the juris numbers of their trial and appellate counsel.

(b) The petition shall not exceed ten pages in length, exclusive of

the appendix, except with special permission of the appellate clerk.

The petition shall be typewritten and fully double spaced, and shall

not exceed three lines to the vertical inch or twenty-seven lines to the

page. Footnotes and block quotations may be single spaced. Only

the following two typefaces, of 12 point or larger size, are approved

for use in petitions: arial and univers. Each page of a petition shall

have as a minimum the following margins: top, 1 inch; left, 1 and 1/

4 inches; right, 1/2 inch; and bottom, 1 inch.

COMMENTARY: The purpose of these amendments is to improve

the format for petitions for certification.
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(NEW) Sec. 84-6A. Petitions, Responses and Statements in Oppo-

sition in Family and Child Protection Matters and Other Mat-

ters Involving Minor Children

In family and child protection matters and other matters involving

minor children, counsel for the minor child and/or counsel for the

guardian ad litem shall, within ten days of the filing of the response or

opposition to a petition for certification or, if no response or opposition

is filed, within fifteen days of the filing of the petition, file either (1) a

response, (2) a statement adopting the position of either the petitioner

or a respondent or (3) a detailed statement that the factual or legal

issues proposed in the petition for certification do not implicate the

child’s interests.

COMMENTARY: The purpose of this new section is to require coun-

sel for minor children or counsel for guardians ad litem in matters

involving minor children to file a response to or a statement of position

in connection with a petition for certification.

CHAPTER 84a

MATTERS WITHIN SUPREME COURT’S ORIGINAL

JURISDICTION IN WHICH FACTS MAY BE FOUND

Sec. 84a-2. Procedure for Filing Original Jurisdiction Action;

Pleadings and Motions

An original jurisdiction action shall be filed in accordance with the

procedures for filing an appeal as set forth in Section 63-3. Motions

and any other documents prescribed in the rules of appellate procedure

shall be filed in accordance with the rules of appellate procedure.
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[Thereafter,] In all other respects and unless otherwise ordered in a

particular case, [the form of] pleadings and motions [prescribed in the

rules of practice should be followed in an original action in the Supreme

Court.] shall be filed in accordance with the Superior Court rules of

procedure, [In other respects, those rules, when their application is

appropriate,] which may be taken as a guide to procedure in an original

action in this court.

COMMENTARY: These amendments clarify that, in an original juris-

diction action filed in the Supreme Court, motions and any other docu-

ments prescribed in the rules of appellate procedure are governed by

the rules of appellate procedure rather than rules of procedure govern-

ing the Superior Court.
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SUPREME COURT PENDING CASES

The following appeals are fully briefed and eligible for assignment
by the Supreme Court in the near future.

LENWORTH CHARLES GRANT v. COMMISSIONER OF
CORRECTION, SC 20561

Judicial District of Tolland

Habeas; Whether Habeas Court Properly Rejected Petition-

er’s Claim That His Trial Counsel Was Ineffective in Failing to

Adequately Advise Him of the Immigration Consequences of His

Guilty Plea. The petitioner, a Jamaican citizen and a legal permanent
resident of the United States, pleaded guilty to risk of injury to a child
and strangulation in the third degree in exchange for a court-indicated
sentence. Near the end of the plea colloquy, the petitioner’s coun-
sel, Attorney David Cosgrove, asked the petitioner if he was a United
States citizen, and the petitioner responded in the negative. Attorney
Cosgrove then informed the petitioner that he ‘‘can be deported’’ as
a result of his guilty plea and offered him the opportunity to ‘‘pass
the matter’’ and discuss it further. The petitioner, however, declined
and proceeded with the plea. The petitioner then brought this habeas
action, claiming that Attorney Cosgrove was ineffective in failing to
adequately advise him of the immigration consequences of his guilty
plea. The habeas court rejected the claim, finding that the petitioner
failed to establish that he was prejudiced by his counsel’s alleged
deficient performance, and the court denied the habeas petition in part.
The petitioner filed this appeal, which the Supreme Court transferred to
itself. He claims that the habeas court erred in rejecting his ineffective
assistance of counsel claim. He contends that Attorney Cosgrove ren-
dered deficient performance in that he (1) failed to ascertain that the
petitioner was not a U.S. citizen until after the petitioner had pleaded
guilty on the record, (2) failed to seek a recess or continuance after
he learned that the petitioner was not a U.S. citizen, and (3) failed to
accurately advise the petitioner of the immigration consequences that
could result from his guilty plea. The petitioner further contends that
he was prejudiced because, but for Attorney Cosgrove’s deficient per-
formance, he would not have pleaded guilty and the outcome of the
case would have been ‘‘more favorable’’ to him. Before deciding the
petitioner’s claim on the merits, however, the Supreme Court will
decide whether this appeal has been rendered moot in light of the
petitioner’s deportation to Jamaica following the issuance of the
habeas court’s memorandum of decision. In State v. Aquino, 279 Conn.
293 (2006), the Supreme Court held that a deported defendant’s appeal
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was moot because the court could not afford the defendant practical
relief in the absence of evidence that the challenged conviction was
the sole barrier to the defendant’s ability to reenter the United States.
The state here argues that this appeal is moot under St. Juste v. Com-
missioner of Correction, 328 Conn. 198 (2018), a progeny of Aquino,
because the petitioner cannot establish that the convictions at issue
in this habeas action give rise to a reasonable possibility of prejudicial
collateral consequences due to the permanent bar on his reentry into
the United States resulting from unchallenged criminal convictions.
After this appeal was fully briefed, the Supreme Court decided State
v. Gomes, Conn. (2021), which overruled Aquino and held that
a criminal defendant’s appeal is not rendered moot by his deportation
because the damage to his reputation is a recognized collateral conse-
quence of his conviction.

STATE v. NUELITO MOREL-VARGAS, SC 20572
Judicial District of Fairfield

Criminal; Whether Defense Counsel’s Waiver of Defendant’s

Right to Testify was Valid; Whether Prosecutor Engaged in

Impropriety by Extensive Use of Leading Questions During

Direct Examination of Victim. The defendant was charged with first
degree sexual assault. At trial, as the state was deciding whether to rest
its case-in-chief, it indicated that it would forgo presenting additional
evidence and proceed to closing argument if the defendant was not
going to present any evidence. Defense counsel then stated that he
had extensive conversations with the defendant about whether the
defendant would testify and thought that they had settled on a decision.
Defense counsel requested, however, a final opportunity to discuss
the matter with the defendant in light of him seeing the evidence pre-
sented by the state. After a brief recess, defense counsel represented
that he conferred with the defendant and that the defendant was not
going to testify. Defense counsel declined the trial court’s offer to can-
vass the defendant in that regard. The defendant was convicted as
charged and filed this appeal, which the Supreme Court transferred
to itself. The defendant makes two claims on appeal. First, he claims
that defense counsel’s waiver of his right to testify was constitutionally
invalid. Specifically, the defendant argues that the right to testify is a
fundamental right that is personal to a defendant, not just a matter of
trial strategy, and that a waiver of that right therefore requires an
affirmative indication by the defendant himself on the record, not just
a waiver by defense counsel regardless of whether it is coupled with
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the defendant’s silence on the matter. The defendant requests that, in
the event that the Supreme Court determines that defense counsel’s
waiver of his right to testify was not constitutionally invalid, it exercise
its supervisory authority and require trial courts to canvass defendants
to ensure that their decisions to waive their rights to testify are know-
ing, intelligent and voluntary. The defendant acknowledges that our
Supreme Court held in State v. Paradise, 213 Conn. 388 (1990), that
the trial court had no duty to canvass the defendant regarding the
waiver of his right to testify because that decision is a matter of trial
strategy to be decided between the defendant and his attorney. The
defendant claims, however, that Paradise was overruled sub silentio
by State v. Gore, 288 Conn. 770 (2008), which held that the right to a jury
trial may not be waived by counsel because the right is fundamental
and personal to the defendant. The defendant acknowledges that his
claim involves the right to testify rather the right to a jury trial but
argues that Gore nonetheless still applies because the Supreme Court
in a footnote included the right to testify in a list of the fundamental
rights that typically must be waived by the defendant personally. The
defendant also notes that the Supreme Court subsequently stated in
two appeals involving the waiver of the right to counsel that the right
to testify is a fundamental right that cannot be waived by counsel.
The defendant’s second claim on appeal is that he was deprived of
his right to a fair trial due to prosecutorial impropriety resulting from
the extensive use of leading questions during the direct examination
of the victim.

O.A. v. J.A., SC 20590
Judicial District of Stamford-Norwalk at Stamford

Dissolution; Postnuptial Agreement; Pendente Lite Orders;

Whether Trial Court Properly Declined to Address Enforceabil-

ity of Parties’ Postnuptial Agreement before Awarding Pendente

Lite Alimony, Attorney’s Fees, and Expert Fees to Plaintiff Wife.

The plaintiff wife and defendant husband married in 2013 and entered
into a postnuptial agreement in 2014. The agreement in relevant part
set forth terms for determining property distributions and support
awards in the event of a marital dissolution. The plaintiff filed the
underlying dissolution action in 2019. The defendant argued in his
answer and cross complaint that the trial court should enforce the
agreement and incorporate it into the dissolution judgment, and the
plaintiff contended in her reply and answer to the cross complaint
that the agreement is unenforceable. The plaintiff then filed motions for
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pendente lite alimony, attorney’s fees, and expert fees. The defen-
dant objected to the motions and further filed a motion to bifurcate,
requesting that the trial court determine the validity of the agreement
before deciding the plaintiff’s motions. The trial court held an eviden-
tiary hearing on the motions and thereafter issued a memorandum of
decision. It concluded that it did ‘‘not need to make a finding as to
the validity and enforceability of the postnuptial agreement before it
rule[d] on the plaintiff’s pendente lite motions’’ in accordance with
apposite trial court authority and Fitzgerald v. Fitzgerald, 169 Conn.
147 (1975), where the Supreme Court held that it was not necessary
for the trial court to determine the validity of the parties’ separation
agreement before deciding motions for pendente lite alimony and child
support. The trial court here further concluded that its authority to
make pendente lite awards was statutory and that it would be contrary
to the purpose of such awards ‘‘to preclude pendente lite support in a
matter like this where one party has no income, and during the course
of the marriage was completely reliant on the other for financial sup-
port.’’ The trial court accordingly ‘‘decline[d] to enter findings as to
the enforceability or validity of the postnuptial agreement at this time’’
and awarded the plaintiff (1) $20,000 per month in pendente lite ali-
mony, retroactive to the date of the operative motion, (2) $114,019.99
for her attorney’s fees then due and an additional $250,000 as a retainer
towards her attorney’s fees, and (3) $25,000 as a contribution towards
expert fees. The defendant filed this appeal, which the Supreme Court
transferred to its docket. The Supreme Court will decide whether the
trial court properly awarded the plaintiff pendente lite alimony, counsel
fees, and expert fees without first requiring her to demonstrate that
the postnuptial agreement to which she was a party was invalid or
unenforceable. The Supreme Court will also consider the plaintiff’s
argument that the trial court’s judgment can be affirmed on the alterna-
tive ground that enforcement of the postnuptial agreement would be
unconscionable.

The summaries appearing here are not intended to represent a comprehen-
sive statement of the facts of the case, nor an exhaustive inventory of issues
raised on appeal. These summaries are prepared by the Staff Attorneys’
Office for the convenience of the bar. They in no way indicate the Supreme
Court’s view of the factual or legal aspects of the appeal.

Jessie Opinion
Chief Staff Attorney
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NOTICE

Notice of Certification as Authorized House Counsel

Upon recommendation of the Bar Examining Committee, in accordance with
§ 2-15A of the Connecticut Practice Book, notice is hereby given that the following
individuals have been certified by the Superior Court as Authorized House Counsel
for the organization named:

Certified as of June 5, 2021:

Alex J. Chase People’s Capital and Leasing Corp.

Certified as of June 8, 2021:

Yaneris M. Rosa World Wrestling Entertainment, Inc.

Certified as of June 15, 2021:

Alina M. Reynolds Grace Farms Foundation

Hon. Patrick L. Carroll III
Chief Court Administrator
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