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Velez v. Commissioner of Correction

ANTHONY VELEZ v. COMMISSIONER
OF CORRECTION

(AC 42446)
Lavine, Alvord and Cradle, Js.*

Syllabus

The petitioner, who had been convicted of the crimes of murder, burglary
in the first degree and criminal mischief in the first degree, filed a second
petition for a writ of habeas corpus, claiming that his prior habeas
counsel had provided ineffective assistance. The habeas court, upon
the request of the respondent Commissioner of Correction, issued an
order to show cause why the petition, which was filed in August, 2015,
should be permitted to proceed in light of the fact that the petitioner
had filed it beyond the October 1, 2014 deadline for successive petitions
set forth in the applicable statute (§ 52-470 (d) (2)). The court conducted
an evidentiary hearing, during which the petitioner presented a 2005
report of a neuropsychological evaluation of the petitioner, which
described in depth his mental deficiencies. The petitioner asserted that
those deficiencies established good cause for his delay in filing the
second habeas petition because they prevented him from obtaining the
legal assistance while he was incarcerated to file it in a timely manner.
The habeas court dismissed the petition pursuant to § 52-470 (e) for
lack of good cause for the delay in filing the successive petition, conclud-
ing that, although the petitioner’s mental deficiencies were significant,
he failed to prove that they contributed to his delay in filing the petition.
Thereafter, the petitioner, on the granting of certification, appealed to
this court. Held that the habeas court did not abuse its discretion in
determining that the petitioner failed to establish good cause for the
delay in filing the second habeas petition and correctly dismissed it
pursuant to § 52-470 (d) and (e); contrary to the petitioner’s claim, that
court properly determined that the petitioner failed to prove that his
mental deficiencies, as described in the 2005 report, contributed to his
delay in filing the second habeas petition and, thus, failed to rebut the
presumption of unreasonable delay set forth in § 52-470 (d), as the
record indicated that the petitioner presented no evidence of the nature
of his deficiencies during the relevant time frame or how they contrib-
uted to the delay in filing the second habeas petition, and the court’s
determination was supported by the petitioner’s having obtained a gen-
eral equivalency diploma and having completed college classes and his
success in filing two habeas petitions as a self-represented party, despite
the alleged prevalence of his deficiencies.

Argued September 8, 2020—officially released March 9, 2021

* The listing of judges reflects their seniority status on this court as of
the date of oral argument.
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Velez v. Commissioner of Correction

Procedural History

Petition for a writ of habeas corpus, brought to the
Superior Court in the judicial district of Tolland, where
the court, Bhatt, J.; rendered judgment dismissing the
petition, from which the petitioner, on the granting of
certification, appealed to this court. Affirmed.

Michael W. Brown, for the appellant (petitioner).

Sarah Hanna, senior assistant state’s attorney, with
whom, on the brief, were Brian Preleski, state’s attor-
ney, and Jo Anne Sulik, supervisory assistant state’s
attorney, for the appellee (respondent).

Opinion

ALVORD, J. The petitioner, Anthony Velez, appeals
from the judgment of the habeas court dismissing his
successive petition for a writ of habeas corpus pursuant
to General Statutes § 52-470 (d) and (e).1 On appeal,

1 General Statutes § 52-470 provides in relevant part: ‘‘(a) The court or
judge hearing any habeas corpus shall proceed in a summary way to deter-
mine the facts and issues of the case, by hearing the testimony and arguments
in the case, and shall inquire fully into the cause of imprisonment and
thereupon dispose of the case as law and justice require. . . .

‘‘(d) In the case of a petition filed subsequent to a judgment on a prior
petition challenging the same conviction, there shall be a rebuttable pre-
sumption that the filing of the subsequent petition has been delayed without
good cause if such petition is filed after the later of the following: (1) Two
years after the date on which the judgment in the prior petition is deemed
to be a final judgment due to the conclusion of appellate review or the
expiration of the time for seeking such review; (2) October 1, 2014; or (3)
two years after the date on which the constitutional or statutory right
asserted in the petition was initially recognized and made retroactive pursu-
ant to a decision of the Supreme Court or Appellate Court of this state or
the Supreme Court of the United States or by the enactment of any public
or special act. For the purposes of this section, the withdrawal of a prior
petition challenging the same conviction shall not constitute a judgment.
The time periods set forth in this subsection shall not be tolled during the
pendency of any other petition challenging the same conviction. Nothing in
this subsection shall create or enlarge the right of the petitioner to file a
subsequent petition under applicable law.

‘‘(e) In a case in which the rebuttable presumption of delay . . . applies,
the court, upon the request of the respondent, shall issue an order to show
cause why the petition should be permitted to proceed. The petitioner or,
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cretion, we have stated that [d]iscretion means a legal
discretion, to be exercised in conformity with the spirit
of the law and in a manner to subserve and not to impede
or defeat the ends of substantial justice. . . . In gen-
eral, abuse of discretion exists when a court could have
chosen different alternatives but has decided the matter
so arbitrarily as to vitiate logic, or has decided it based
on improper or irrelevant factors. . . . [Reversal is
required only] [i]n those cases in which an abuse of dis-
cretion is manifest or where injustice appears to have
been done . . . .’’ (Footnote added; internal quotation
marks omitted.) Id., 38.

The habeas court found that ‘‘the petitioner point[ed]
to nothing in the 2005 report that shows his deficits are
of such a nature that he was unable to file a second peti-
tion between August, 2011 and August, 2015.’’ Our
review of the record indicates that, although the peti-
tioner’s counsel represented that the deficiencies set
forth in the 2005 report ‘‘still afflict him today,’’ the
petitioner presented no evidence of the nature of his defi-
ciencies during the relevant time frame or how his defi-
ciencies contributed to the delay in filing the second
habeas petition. Rather, the court’s determination that
the petitioner ‘‘failed to prove how his deficits affected his
ability to timely file this second petition’’ is supported
by the petitioner’s having obtained a general equivalency
diploma and completed college classes and his success
in filing two habeas petitions as a self-represented party,
despite the alleged prevalence of his deficiencies. The
court therefore did not err in concluding that ‘‘the peti-
tioner’s deficits, while significant, have not been proven
to be the reason [that] the petition was untimely filed and
thus, do not rebut the statutory presumption [of unrea-
sonable delay].’’

We conclude that the habeas court did not abuse its
discretion in determining that the petitioner failed to
establish good cause for the delay in filing his successive
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Village Mortgage Co. v. Veneziano

habeas petition. Accordingly, the habeas court correctly
dismissed the petitioner’s second habeas petition pur-
suant to § 52-470 (d) and (e).

The judgment is affirmed.

In this opinion the other judges concurred.

VILLAGE MORTGAGE COMPANY v.

JAMES VENEZIANO
(AC 40701)

Prescott, Suarez and DiPentima, Js.

Syllabus

The plaintiff mortgage company sought declaratory relief related to the
defendant’s failure to comply with its corporate bylaws, which required
the defendant to satisfy state and federal licensing requirements related
to the plaintiff’s mortgage loan business. The defendant was a founding
shareholder and former employee, officer, and director of the plaintiff.
The trial court, relying on a stipulation entered into by the parties,
ordered the defendant to satisfy the licensing requirements by a certain
date, or, in accordance with the plaintiff’s bylaws, his stock in the
plaintiff would be surrendered. After finding that the defendant had
failed to comply with its order, the court rendered judgment ordering
the defendant’s shares to be surrendered to the plaintiff, from which
the defendant appealed to this court. On appeal, the defendant claimed,
inter alia, that the court erred in its interpretation of the parties’ stipula-
tion. The plaintiff subsequently filed a motion to dismiss the appeal on
the ground that this court lacked subject matter jurisdiction over the
appeal because the defendant’s claims were moot. The plaintiff argued
that during the pendency of the present appeal, it had taken the defen-
dant’s stock in satisfaction of a judgment rendered in certain prior
litigation between the parties, and, therefore, the defendant was unable
to demonstrate that he was entitled to any practical relief. Held that
this court lacked subject matter jurisdiction, and, therefore, the appeal
was dismissed: there did not appear to be any dispute between the
parties that this court was unable to afford the defendant any direct,
practical relief from the reversal of the judgment from which he appealed
as the subject of the judgment in the present action was the defendant’s
stock in the plaintiff, which, during the pendency of the appeal, the
plaintiff has taken in satisfaction of the judgment rendered in a prior
action; despite the defendant’s claim that this court may afford him
practical relief because the issue of when the plaintiff took the stock
in satisfaction of the judgment rendered in the prior action would affect
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State v. Ashby

STATE OF CONNECTICUT v. LAZALE ASHBY
(SC 18190)

Robinson, C. J., and Palmer, McDonald, D’Auria,
Mullins, Kahn and Ecker, Js.*

Syllabus

Convicted of the crimes of capital felony, murder, felony murder, sexual
assault in the first degree, kidnapping in the first degree, and burglary
in the first degree in connection with the stabbing and strangulation of
the victim in her apartment, the defendant appealed to this court. The
police arrested the defendant when his DNA profile was matched to
DNA taken from the victim’s vaginal swab, and, after the defendant was
confronted with that evidence, he gave the police a written confession.
Evidence presented at trial established that a second, unidentified male
also contributed to the DNA on the victim’s vaginal swab, and unidenti-
fied male DNA also was discovered on the doorframe of the victim’s
bedroom and in saliva found on the victim’s shoulder. Prior to the
defendant’s trial, P, a jailhouse informant who was incarcerated with
the defendant, wrote a letter to W, a detective with the Hartford Police
Department, indicating that he had information about the defendant
that would be useful to W and referencing an unrelated criminal case
pending against the defendant. W subsequently met with P at the prison,
where they discussed the defendant’s involvement in the victim’s death,
whether P might receive a benefit for providing additional information,

* The listing of justices reflects their seniority status on this court as of
the date of oral argument.

This case originally was scheduled to be argued before a panel of this
court consisting of Chief Justice Robinson and Justices Palmer, McDonald,
D’Auria, Mullins, Kahn and Ecker. Although Justice Palmer was not present
when the case was argued before the court, he has read the briefs and
appendices, and listened to a recording of the oral argument prior to partici-
pating in this decision.
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and whether P would be willing to wear a wire. When W did not contact
P again after the meeting, P informed the defendant of the meeting, and
the defendant devised a ruse intended to undermine W’s credibility in
anticipation of W’s testimony at trial. A few days before the state was
to rest its case, P contacted W and informed W of the defendant’s ruse,
and the state notified the defense that it intended to call P as a witness.
The defendant filed a motion to suppress P’s testimony, which the trial
court denied, concluding that P had not been acting as an agent of the
state when he elicited information from the defendant. Thereafter, the
defendant requested an instruction on third-party culpability in connec-
tion with the presence of the unidentified male DNA found in and on
the victim’s body and at the crime scene, but the trial court declined
to give that instruction. On appeal from the judgment of conviction, the
defendant claimed that the state violated his sixth amendment right
to counsel by using P as an agent to deliberately elicit incriminating
statements from the defendant, there was insufficient evidence to sup-
port his conviction of burglary in the first degree, and the trial court
improperly declined to provide a third-party culpability instruction to
the jury in light of the unidentified male DNA discovered in and on the
victim’s body and at the crime scene. Held:

1. The trial court improperly denied the defendant’s motion to suppress
P’s testimony in violation of the defendant’s sixth amendment right to
counsel because P was acting as an agent of the state when he deliber-
ately elicited incriminating statements from the defendant, and, accord-
ingly, the judgment of conviction was reversed and the case was
remanded for a new trial: although there was no express or formal
agreement between P and W, in light of the totality of the circumstances,
P’s efforts to elicit incriminating statements from the defendant were
fairly attributable to the state, as the meeting between P and W empha-
sized what useful, incriminating information P might obtain as a result
of his future assistance and specifically focused on P’s efforts to obtain
information from the defendant, possibly through wearing a wire or by
other means, about his specific involvement in the victim’s death rather
than his involvement in unrelated criminal cases; moreover, P and W
discussed P’s interest in receiving a benefit in exchange for his coopera-
tion, W indicated that the state’s attorney would have to approve any
such deal, and, after P testified at the defendant’s trial, the state in fact
provided P with his desired benefit by agreeing not to object to P’s
attempt to secure a sentence modification, which P and W had discussed
during their meeting; furthermore, the psychological pressures inherent
in confinement, along with P’s lengthy consecutive sentences, provided
P with a strong incentive to cooperate with the state, W never directed
P to cease eliciting information from the defendant or to avoid conversa-
tions with the defendant until the state’s attorney had approved of P’s
cooperation with W, and the state either knew or should have known
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that W’s meeting with P was likely to result in further elicitation of
information from the defendant.

(One justice concurring in part and dissenting in part)
2.This court declined the defendant’s invitation to overrule its holding in

State v. Allen (216 Conn. 367), and, accordingly, the defendant could
not prevail on his claim that the evidence was insufficient to establish
that he remained unlawfully in the victim’s apartment for purposes of
his conviction of burglary in the first degree; contrary to the defendant’s
assertion that Allen improperly conflates the burglary elements of intent
and unlawful remaining, that case stands for the narrow proposition
that the state may prove an unlawful remaining on the premises, for
purposes of first degree burglary, by proffering evidence that a defendant
has engaged in conduct on the premises that was likely to terrorize the
occupants, and the defendant advanced no argument that his conduct
in the victim’s apartment was unlikely to terrorize the victim; moreover,
this court’s narrow reading of Allen was bolstered insofar as the Appel-
late Court has consistently restricted its application of Allen to cases
in which the state has presented evidence that the defendant engaged
in conduct likely to terrorize occupants, and the fact that the legislative
history of recent amendments to the burglary statutes strongly indicated
that the legislature has acquiesced in this court’s decision in Allen coun-
seled strongly against overruling Allen in favor of a more restrictive
statutory interpretation of the relevant statutory ((Rev. to 2001) §§ 53a-
100 (b) and 53a-101 (a) (2)) language; furthermore, variations among
jurisdictions with respect to the law of burglary and license to remain
did not justify departing from the weighty considerations attendant to
stare decisis.

3. The trial court abused its discretion by declining to provide a third-party
culpability instruction to the jury, as the defendant established a direct
connection between a third person and the charged offenses; the evi-
dence reasonably supported an instruction on third-party culpability,
as unidentified male DNA was recovered directly from the victim’s body
and from the blood covered doorframe of her bedroom, rather than
from the periphery of the crime scene, and the DNA on the victim’s
shoulder would have existed only for a limited duration and was not
otherwise explained by the record.

Argued April 29, 2019—officially released August 6, 2020**

Procedural History

Substitute information charging the defendant with
three counts of the crime of kidnapping in the first degree,
two counts of the crime of capital felony, and one

** August 6, 2020, the date that this decision was released as a slip opinion,
is the operative date for all substantive and procedural purposes.
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count each of the crimes of murder, felony murder, sex-
ual assault in the first degree, and burglary in the first
degree, brought to the Superior Court in the judicial dis-
trict of Hartford and tried to the jury before Espinosa,
J.; verdict of guilty; thereafter, during the penalty phase
of the proceedings, the jury found that the existence
of aggravating factors outweighed the mitigating fac-
tors, and the court rendered judgment of guilty in accor-
dance with the verdict and imposed the death penalty
on each count of capital felony and terms of imprison-
ment on the remaining counts, from which the defen-
dant appealed to this court; subsequently, the trial
court, Dewey, J., granted in part the defendant’s post-
judgment motion for an evidentiary hearing but denied
the relief requested; thereafter, the trial court, Baldini,
J., resentenced the defendant on each count of felony
murder to a term of life imprisonment without the possi-
bility of release. Reversed; new trial.

Adele V. Patterson, senior assistant public defender,
Jennifer L. Bourn, supervisory assistant public defender,
and Judith L. Borman, former senior assistant public
defender, for the appellant (defendant).

Melissa L. Streeto, senior assistant state’s attorney,
with whom, on the brief, were Gail P. Hardy, state’s
attorney, and John Fahey, supervisory assistant state’s
attorney, for the appellee (state).

Opinion

ROBINSON, C. J. The principal issue in this appeal
is whether the state violated its affirmative obligation
under Massiah v. United States, 377 U.S. 201, 206, 84
S. Ct. 1199, 12 L. Ed. 2d 246 (1964), and its progeny to
respect and preserve an invocation of the right to coun-
sel under the sixth amendment to the United States
constitution by using a jailhouse informant, Kenneth
Pladsen, Jr., to deliberately elicit certain incriminating
statements from the defendant, Lazale Ashby. The
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defendant, who was convicted of several crimes in con-
nection with a murder in the city of Hartford on the
night of December 1, 2002, appeals1 from the underlying
judgment, raising numerous claims of error. For the rea-
sons that follow, we conclude that the defendant’s con-
stitutional right to counsel was violated and, accord-
ingly, that he is entitled to a new trial on all counts.
With respect to the defendant’s other claims, we con-
clude that (1) he is not entitled to a judgment of acquittal
on the charge of burglary in the first degree in violation
of General Statutes (Rev. to 2001) § 53a-101 (a) (2) on
the ground of insufficient evidence, and (2) the trial
court improperly declined to provide a third-party cul-
pability instruction to the jury in light of certain uniden-
tified male DNA discovered at the crime scene.2

The record reveals the following relevant facts and
procedural history. On December 1, 2002, the victim3

was living with her two year old daughter on the second
floor of a three story apartment building located on
Zion Street in Hartford. At approximately 7 p.m. that
evening, Yvette Davila, who lived in an apartment on
the third floor, invited the victim’s daughter upstairs to
watch Rudolph the Red-Nosed Reindeer on television.
The victim went upstairs about one-half hour later, left

1 The defendant appealed directly to this court pursuant to General Stat-
utes § 51-199 (b) (4).

2 The defendant has raised more than two dozen additional claims on
appeal. These claims relate to, inter alia, isolated evidentiary rulings, the
posttrial discovery of evidence, and certain inadvertent mistakes or omis-
sions. Still other claims arise from various tactical decisions. In light of the
information contained in the record and the positions adopted by the parties
in their briefs, we are unable to conclude that such claims are likely to
arise on remand. Accordingly, we decline to review those claims in the
present appeal.

3 In accordance with our policy of protecting the privacy interests of the
victims of sexual assault, we decline to identify the victim or others through
whom the victim’s identity may be ascertained. See General Statutes § 54-
86e; see also, e.g., State v. Weatherspoon, 332 Conn. 531, 536 n.3, 212 A.3d
208 (2019).
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her daughter with Davila, and never returned. Although
Davila made several attempts to contact the victim over
the hours that followed, those efforts proved unsuccess-
ful. Davila’s husband, Daniel Roman, went downstairs
the following morning, noticed that a door to the vic-
tim’s apartment was ajar, and stepped into the victim’s
kitchen. Once inside, Roman saw the victim’s naked
body lying on the floor of an adjacent bedroom. Roman
then went back upstairs to his apartment, where he
and Davila called the police at 7:17 a.m.

The evidence offered at trial indicates that the victim
died as the result of strangulation. Specifically, an exam-
ination of the body revealed petechial hemorrhages and
neck abrasions consistent with the use of an irregular
ligature. The victim had also sustained several nonfatal
injuries, including numerous stab wounds to her back.
Forensic evidence did not establish an exact time of death,
but the presence of rigor mortis indicated that the vic-
tim had been dead for hours by the time the paramedics
arrived that morning. A significant amount of blood was
found in both the kitchen and the bedroom.

The police subsequently developed an unspecified
lead and, as a result of that information, were able to
obtain a warrant for a sample of the defendant’s DNA
to test against several samples collected from the crime
scene. Those tests revealed that the defendant and an
unidentified male were contributors to certain DNA pro-
files developed from the victim’s vaginal swab. On Sep-
tember 3, 2003, the defendant, who was eighteen years
old at the time, was arrested by the police. He waived
his Miranda4 rights and then was questioned at length.
Although the defendant initially denied knowing or hav-
ing sex with the victim, he ultimately gave a written con-
fession after being confronted with the results of the

4 Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966).



Page 8 CONNECTICUT LAW JOURNAL April 27, 2021

APRIL, 2021458 336 Conn. 452

State v. Ashby

testing that had been performed on the victim’s vagi-
nal swab.5

The operative information in the present case con-
tained nine counts, including two counts of capital fel-
ony; General Statutes (Rev. to 2001) § 53a-54b (5) and
(6); one count of murder; General Statutes § 53a-54a (a);
one count of felony murder; General Statutes (Rev. to
2001) § 53a-54c; one count of sexual assault in the first
degree; General Statutes § 53a-70 (a) (1); three counts
of kidnapping in the first degree; General Statutes § 53a-
92 (a) (2) (A), (B) and (C); and one count of burglary
in the first degree. General Statutes (Rev. to 2001) § 53a-
101 (a) (2). The defendant pleaded not guilty, and a trial
commenced on May 8, 2007.6 On June 27, 2007, a jury
returned a verdict finding the defendant guilty on all
counts. The trial court subsequently rendered a judg-
ment of conviction in accordance with the jury’s ver-
dict.7 This appeal followed. See footnote 1 of this opin-
ion.

5 The defendant’s statement indicated that the victim had attacked him
in the kitchen with a knife. The defendant stated that the resulting struggle
moved to the bedroom and that the victim had eventually asked, ‘‘[w]hat
do you want sex?’’ The defendant allegedly said yes and then had unprotected
sex with the victim. The defendant stated that, after they were done, the
victim attacked him again with the knife. The defendant stated that he then
stabbed the victim, that she stopped moving, and that he left her face
down on the bed. After a police officer noted that there was no mention of
strangulation, the defendant amended his statement to include the fact that
he had used his hands to get the victim to stop making noise.

Several factual discrepancies between this account and the physical evi-
dence discovered at the crime scene were noted at trial and, indeed, remain
contested in the present appeal. The extent to which the defendant’s memory
may have been impaired by drug use, both on the night of the victim’s death
and during his interrogation, also remains disputed.

6 General Statutes (Rev. to 2001) § 53a-54b (5) and (6) proscribe, respec-
tively, murder during the course of a kidnapping and murder during the
course of sexual assault in the first degree. Because the defendant was
charged with these capital offenses, the guilt and penalty phases of the trial
were bifurcated pursuant to General Statutes (Rev. to 2001) § 53a-46a, as
amended by Public Acts 2001, No. 01-151, §§ 1 and 2.

7 Although the defendant was originally sentenced to death on the capital
felony counts, he was subsequently resentenced to a term of life imprison-
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I

We begin with the defendant’s claim that the state vio-
lated his right to counsel under the sixth amendment.8

Pladsen, a jailhouse informant who was incarcerated
with the defendant prior to and during the defendant’s
trial, testified that the defendant had asked him to par-
ticipate in a ruse intended to undermine the credibility
of Andrew Weaver, a detective with the Hartford Police
Department. The defendant sought to suppress that tes-
timony pursuant to Massiah v. United States, supra,
377 U.S. 201, and its progeny, arguing that Pladsen had
deliberately elicited incriminating statements while act-
ing as an agent of the police. On appeal, the defendant
claims that the trial court incorrectly concluded that no
agency relationship existed and, as a result, improperly
denied his motion to suppress Pladsen’s testimony pur-
suant to Massiah. In response, the state contends that
the trial court’s conclusion was correct, and, therefore,
the defendant’s motion to suppress was properly denied.
We agree with the defendant.

The record reveals the following additional undis-
puted facts relating to Pladsen’s involvement in the
present case. On December 27, 2006, Pladsen wrote a
letter to Weaver. At that time, Pladsen was an inmate at
Northern Correctional Institution (Northern) in Somers
and interacted with the defendant on a regular basis.9

That letter stated, among other things, that Pladsen had
information about the defendant that could prove ‘‘very

ment without the possibility of release on those charges. See, e.g., State v.
Peeler, 321 Conn. 375, 377, 140 A.3d 811 (2016); State v. Santiago, 318 Conn.
1, 85–86, 122 A.3d 1 (2015).

8 A defendant’s right to counsel under the sixth amendment is made appli-
cable to the states through the due process clause of the fourteenth amend-
ment to the United States constitution. See, e.g., State v. Leconte, 320 Conn.
500, 505 n.2, 131 A.3d 1132 (2016).

9 The record indicates that Pladsen and the defendant occupied cells
close to one another and typically participated in recreation outside of the
presence of other inmates.
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useful’’ to Weaver, that Pladsen was scheduled to be
paroled to serve a separate fifty-five year sentence in
Iowa, and that Pladsen would be extradited back to
Connecticut after serving that sentence. The letter refer-
enced certain individuals involved in another crimi-
nal case that was pending against the defendant and
included the following invitation: ‘‘You want my help,
come [and] see me [and] we’ll talk.’’ The letter stated
that Pladsen was not seeking a transfer to another cor-
rectional institution, a sentence reduction, or ‘‘anything
like that.’’

In response to Pladsen’s letter, Weaver scheduled a
meeting that was held in a private office at Northern
on January 5, 2007. During that meeting, Weaver and
Pladsen spoke specifically about the defendant’s involve-
ment in the victim’s death. Pladsen did not convey any
detailed information but, instead, provided only general
facts to show that ‘‘he might know something.’’ At some
point during that conversation, Weaver inquired whether
Pladsen would be willing to wear a wire.10 Pladsen ini-
tially expressed some concern but ultimately agreed.
Pladsen also asked whether he would benefit in some
way from providing information about the defendant.11

Weaver said that any ‘‘deals’’ or plans to use a wire would
have to be approved by the Office of the State’s Attorney
and that he would get back to Pladsen.12 Pladsen said

10 Although the state’s brief appears to contest whether Weaver made an
affirmative request, the trial court’s factual findings, Pladsen’s testimony,
and the state’s own arguments at trial indicate, at the very least, that the
topic of using a wire was broached by Weaver.

11 Pladsen testified that he had specifically asked Weaver about the possi-
bility of receiving a sentence modification. Weaver testified that Pladsen
did not expressly mention what kind of benefit he was seeking.

12 The record contains conflicting indications regarding the impact of
Weaver’s statement. For example, Pladsen testified that, during this meeting,
he had told Weaver that he ‘‘would try’’ to get more information from the
defendant and that Weaver had not dissuaded him from doing so. Pladsen
also testified that he continued his general ‘‘effort to obtain information
from [the defendant]’’ after the meeting with Weaver. On another occasion,
Pladsen testified: ‘‘I remember telling [Weaver that] I don’t mind going back
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that he understood. Weaver then added that the police
are ‘‘always interested’’ in gathering information about
criminal matters from reliable sources and that he
would be willing to listen to, and subsequently verify,
anything Pladsen had to say. Weaver also made Pladsen
generally aware that the defendant’s trial was imminent
and that the Office of the State’s Attorney would be told
any relevant information. Weaver then told Pladsen
that, because of his criminal record and history, his word
‘‘[w]asn’t going to be good enough . . . .’’

The Office of the State’s Attorney subsequently
advised Weaver to take no further action with respect
to Pladsen. As a result, Weaver did not follow up with
Pladsen as Weaver had promised. Over the months that
followed, a corrections officer contacted Weaver on a
few occasions to let him know that Pladsen wanted to
speak again. On May 17, 2007, Weaver asked a correc-
tions officer to inform Pladsen that ‘‘nothing . . . had
changed’’ and that Weaver would try to be in touch again
soon.13

Pladsen testified that he eventually told the defendant
about the meeting with Weaver. Pladsen stated that the
defendant had then made a plan for Pladsen to feed
Weaver information about the case so that the state
would call Pladsen as a witness. According to Pladsen,

trying to get some more information in the meantime, and I remember him
saying, well just let me run it by the . . . state’s attorney first and let’s see
[how] this wire pans out, and he never got back to me.’’ Finally, Pladsen
testified that his decision to ask the defendant to write a note was a ‘‘spur
of the moment type of thing . . . .’’ In light of these discrepancies, we are
unable to agree with the assertion of the concurring and dissenting justice
that the record contains ‘‘[no] evidence that Pladsen ever informed Weaver
that he intended to obtain information from the defendant.’’ Pladsen’s testi-
mony on this point was simply inconsistent.

13 In light of the messages both into and out of Northern, we respectfully
disagree with the contention of the concurring and dissenting justice that
‘‘Weaver never communicated directly with Pladsen’’ in the months following
their meeting at Northern.
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he was then supposed to lie on the stand and say that
he had received that information from Weaver. Pladsen
testified that he asked the defendant to write the infor-
mation down and that the defendant had created a one
page note as a result. On May 28, 2007, a few days before
the state was scheduled to rest its case, Weaver received
multiple telephone calls indicating that Pladsen wanted
to get in touch again. Pladsen testified that Weaver called
him the following day to ask what information Pladsen
had. Pladsen then read Weaver the note over the tele-
phone.14

The state immediately notified the defense of its
intention to call Pladsen as a witness and disclosed a
copy of a five page report by Weaver detailing the pre-
ceding events. On May 30, 2007, the defendant filed a
motion seeking to suppress Pladsen’s testimony pur-
suant to, inter alia, the sixth amendment. The following
day, the trial court commenced an evidentiary hearing
outside of the presence of the jury. During that hearing,
Weaver and Pladsen testified about the nature of their
conversations and the various events leading up to the
creation of the note. In particular, Pladsen testified that
he had acted on his own accord and that Weaver had
not promised him anything.

At the close of the evidentiary hearing, the trial court
orally denied the defendant’s motion to suppress Plad-
sen’s testimony.15 In a subsequent, written memoran-
dum of decision, the trial court concluded that Pladsen
was not acting as an agent of the state. In reaching that
conclusion, the trial court expressly found Pladsen’s

14 Pladsen also testified that the defendant became angry later that day
about the fact that the note had been given to the prosecution. Pladsen
testified that he had told the defendant that the note must have been discov-
ered in the trash and that the defendant had then asked him to claim
authorship.

15 The trial court file contains an incorrect notation by the clerk indicating
that the defendant’s motion to suppress Pladsen’s testimony was granted.
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testimony to be credible. The trial court reasoned: ‘‘Tes-
timony demonstrated that Pladsen and Weaver had no
contact prior to January, 2007, and that Pladsen initiated
the first contact. There is no evidence to suggest that
the state, at any point, had a plan to enlist Pladsen’s
help in obtaining incriminating evidence from the defen-
dant or had made an agreement with Pladsen to obtain
such evidence. In fact, all [the] evidence indicates that
there was no plan or agreement. Likewise, there is no
evidence to suggest that . . . any . . . law enforce-
ment agency was involved in the decision to house
Pladsen near the defendant. Weaver never instructed
Pladsen to obtain incriminating evidence about the
defendant but, in fact, told him that any action would
require prior approval by the [Office of the State’s Attor-
ney]. Weaver was advised not to pursue the matter and
never initiated further contact with Pladsen. When
Weaver later contacted Pladsen, it was only in response
to multiple messages requesting a return call. In addi-
tion, Weaver made no promises or offers to Pladsen
and told him that he had no authority to do so. Finally,
the defendant continued to discuss the details of his
case with Pladsen, even after he knew that Pladsen had
met with Weaver.’’

After the trial court denied the defendant’s motion
to suppress, the following evidence was presented to
the jury. Pladsen testified that he was an inmate at North-
ern, again recounted the defendant’s ruse to discredit
Weaver, and identified a particular exhibit submit-
ted by the state as the note that the defendant had writ-
ten.16 Although Pladsen was subjected to extensive cross-
examination regarding his criminal history, mental
health, and possible motives, he testified that he was
receiving absolutely no benefit in exchange for his testi-

16 Pladsen also recounted the defendant’s reaction to the state’s discovery
of the note and the conversation that followed. See footnote 14 of this opin-
ion.
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mony. The state then presented testimony from a hand-
writing expert, Greg Kettering, who concluded that
there was ‘‘no doubt’’ that the note shared a common
authorship with known samples of the defendant’s writ-
ing. The note was then admitted into evidence as a full
exhibit over the defendant’s objection. The contents of
that note stated, among other things, that the author
had ‘‘used the bloody tank top on the floor to strangle
[the victim], and that’s the murder weapon.’’17

Pladsen subsequently filed a motion in the Superior
Court seeking modification of a twenty-five year sen-
tence he had received for an assault on a corrections
officer.18 The state consented to a hearing on that
motion, which was held on December 23, 2016, pursuant

17 Following the defendant’s conviction, the trial court held an evidentiary
hearing pursuant to State v. Floyd, 253 Conn. 700, 732, 756 A.2d 799 (2000),
in order to explore whether the state had, yet failed to disclose, an agreement
with Pladsen at the time of trial, in violation of Brady v. Maryland, 373
U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963). During that hearing, the lead
prosecutor at the defendant’s trial, Senior Assistant State’s Attorney John
Fahey, testified that he had made no deals with Pladsen at the time of trial
and that they had not discussed the possibility of a sentence modification.
Fahey testified that he had promised Pladsen only that he would, ‘‘if ever
requested, as a commissioner of the Superior Court, make known to a judge
[the] good, bad and indifferent . . . .’’

Two other witnesses testified at that hearing about the interactions
between Fahey and Pladsen. The first of those witnesses, a corrections
officer who had been assaulted by Pladsen, Karen Stratton White, testified
that Fahey had visited her in 2015 to discuss modification of the twenty-
five year sentence that had resulted from that assault. White testified that,
during that discussion, she received the impression that Fahey wanted her
‘‘to go along with Pladsen having [a sentence modification] hearing’’ and
that Fahey had ‘‘given his word’’ because Pladsen ‘‘had helped him with that
other case.’’ The second witness, Pladsen’s mother, Judy Yvonne Pladsen,
testified that she had spoken with Fahey at the time of the defendant’s trial
and that he had ‘‘guaranteed’’ her that the court would modify her son’s
sentence in exchange for providing testimony against the defendant. In
rejecting the defendant’s Brady claim, however, the trial court expressly
declined to credit the testimony of these two witnesses, stating that ‘‘[n]either
was in a position to either confirm or deny the existence of any agreement.’’

18 Records of that proceeding are the proper subject of judicial notice.
See, e.g., Shirley P. v. Norman P., 329 Conn. 648, 660, 189 A.3d 89 (2018).
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to General Statutes § 53a-39 (b). At that hearing, the
state represented that Pladsen’s motion for a sentence
modification ‘‘was made . . . in the spirit of what
[Senior Assistant State’s Attorney John] Fahey had indi-
cated to . . . Pladsen, that [the state] would make the
court aware of what [Pladsen] had done . . . .’’ See
footnote 17 of this opinion. Although the state con-
sented to the hearing, it took no position on whether
Pladsen’s motion should be granted. After listening to
testimony from the corrections officer who Pladsen had
assaulted, the trial court in that case denied Pladsen’s
motion.

On appeal, the defendant claims that the trial court
improperly denied his motion to suppress Pladsen’s
testimony. Specifically, the defendant claims that his
sixth amendment right to counsel was violated when
the state used Pladsen as an agent to deliberately elicit
incriminating statements. In order to obtain relief on such
a claim, a defendant must prove the following: ‘‘(1) the
[s]ixth [a]mendment right to counsel has attached; (2)
the individual seeking information from the defendant
is a government agent acting without the defendant’s
[counsel] being present; and (3) that agent deliberately
elicit[s] incriminating statements from the defendant.’’
(Internal quotation marks omitted.) Henderson v. Quar-
terman, 460 F.3d 654, 664 (5th Cir. 2006), cert. denied,
549 U.S. 1252, 127 S. Ct. 1383, 167 L. Ed. 2d 160 (2007);
see also Massiah v. United States, supra, 377 U.S. 206;
Stewart v. Wagner, 836 F.3d 978, 985 (8th Cir. 2016);
State v. Swinton, 268 Conn. 781, 854, 847 A.2d 921
(2004).

The defendant’s presentation of this claim, which
focuses on the question of agency, turns on the follow-
ing general themes: ‘‘(1) Weaver’s encouragement . . .
of Pladsen, (2) Pladsen’s agreement to provide evidence
and wear a wire, and (3) the state’s failure to take any
action to call off Pladsen . . . .’’ The defendant asserts
that ‘‘[t]he trial court’s and [the] state’s constrained
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view of agency as requiring explicit instruction, or as
requiring that the informant adhere to a preexisting
plan . . . is unsupported . . . [by] the case law’’ and
that the state ‘‘knew or should have known that Weav-
er’s interaction with Pladsen created a situation likely
to induce [the defendant] into unknowingly giving
uncounseled, incriminating statements to a person who
had agreed to help the state obtain evidence . . . .’’

In response, the state argues that the trial court cor-
rectly concluded that Pladsen was not acting as an agent
of the government. The state supports this argument by
pointing to several of the same facts relied on by the
trial court. Specifically, the state highlights (1) the
absence of specific plans or instructions, (2) the fact
that Pladsen appeared to be self-motivated, (3) Weav-
er’s statement that he could not personally approve
any plans or deals, and (4) the fact that Weaver never
followed up with Pladsen after their initial meeting.

The state concedes, as it must, that the defendant’s
sixth amendment right to counsel attached well before
Pladsen’s involvement. See, e.g., Kirby v. Illinois, 406
U.S. 682, 689–90, 92 S. Ct. 1877, 32 L. Ed. 2d 411 (1972).
Likewise, the state advances no argument that Pladsen’s
actions fell short of deliberate elicitation. See, e.g., Kuh-
lmann v. Wilson, 477 U.S. 436, 459, 106 S. Ct. 2616, 91
L. Ed. 2d 364 (1986). Finally, the state does not claim the
absence of prejudice or otherwise invoke the harmless
error doctrine. See, e.g., United States v. Miller, 116
F.3d 641, 667–69 (2d Cir. 1997), cert. denied, 524 U.S.
905, 118 S. Ct. 2063, 141 L. Ed. 2d 140 (1998), and cert.
denied sub nom. Arroyo v. United States, 524 U.S. 905,
118 S. Ct. 2063, 141 L. Ed. 2d 140 (1998). Thus, the sole
issue with respect to this claim on appeal is whether
Pladsen was acting as an agent of the state when he
elicited incriminating statements from the defendant.

‘‘It is well settled that, [w]hen reviewing a trial court’s
denial of a motion to suppress, [a] finding of fact will
not be disturbed unless it is clearly erroneous in view
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of the evidence and pleadings in the whole record
. . . . [W]hen a question of fact is essential to the out-
come of a particular legal determination that implicates
a defendant’s constitutional rights . . . and the credi-
bility of witnesses is not the primary issue, our custom-
ary deference to the trial court’s factual findings is
tempered by a scrupulous examination of the record
to ascertain that the trial court’s factual findings are
supported by substantial evidence.’’ (Internal quotation
marks omitted.) State v. Jacques, 332 Conn. 271, 279,
210 A.3d 533 (2019); see also State v. Swinton, supra,
268 Conn. 855. ‘‘The issue of agency, even in a constitu-
tional context, is primarily a question of fact . . . .’’
(Citations omitted.) State v. Alexander, 197 Conn. 180,
185, 496 A.2d 486 (1985). Nonetheless, to the extent
that the resolution of that question ‘‘calls for application
of the controlling legal standard to the historical facts,’’
it ‘‘presents a . . . question of law . . . which [this
court reviews] de novo.’’19 (Internal quotation marks

19 We note that this approach is consistent with the standard of review
applied to the agency prong of Massiah by the majority of the federal courts
of appeals. See, e.g., United States v. Ocean, 904 F.3d 25, 33 (1st Cir. 2018)
(‘‘We review the trial judge’s findings of fact for clear error . . . . We review
de novo [the] constitutional conclusion based on the facts as the trial judge
found them.’’ (Citation omitted.)), cert. denied sub nom. Mitchell v. United
States, U.S. , 139 S. Ct. 931, 202 L. Ed. 2d 656 (2019), and cert. denied,

U.S. , 139 S. Ct. 1362, 203 L. Ed. 2d 596 (2019); United States v.
Birbal, 113 F.3d 342, 345 (2d Cir.) (‘‘review[ing] the [D]istrict [C]ourt’s
conclusions as to constitutional violations de novo, and its findings of fact
for clear error’’), cert. denied, 522 U.S. 976, 118 S. Ct. 433, 139 L. Ed. 2d
333 (1997); United States v. O’Dell, Docket No. 95-1069, 1995 WL 765231,
*3 (7th Cir. December 27, 1995) (decision without published opinion, 73
F.3d 364 (7th Cir. 1995)) (‘‘we conclude as a matter of law that [the informant]
acted as a government agent when he spoke to [the defendant]’’); United
States v. Brink, 39 F.3d 419, 421 (3d Cir. 1994) (‘‘[w]e apply plenary review
to the [D]istrict [C]ourt’s application of legal precepts . . . and clearly erro-
neous review to its factual findings’’ (citation omitted)); United States v.
Johnson, 4 F.3d 904, 910 (10th Cir. 1993) (reviewing District Court’s conclu-
sion on agency ‘‘under the clearly erroneous standard with respect to the
underlying factual issues but de novo with respect to the ultimate constitu-
tional issue’’), cert. denied, 510 U.S. 1123, 114 S. Ct. 1082, 127 L. Ed. 2d 398
(1994), and cert. denied sub nom. Carroll v. United States, 510 U.S. 1123, 114
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omitted.) State v. Castillo, 329 Conn. 311, 322–23, 186
A.3d 672 (2018). Such a review ‘‘is not limited to the
facts the trial court actually found in its decision on the
defendant’s motion to suppress. Rather, [this court] may
also consider undisputed facts established in the rec-
ord, including the evidence presented at trial.’’ Id., 340
(D’Auria, J., dissenting). ‘‘[I]n particular, [this court]
must take account of any undisputed evidence that does
not support the trial court’s ruling in favor of the state
but that the trial court did not expressly discredit.’’
State v. Edmonds, 323 Conn. 34, 39, 145 A.3d 861 (2016).

‘‘[T]he United States Supreme Court has held that a
state violates the sixth amendment when, acting through
an undisclosed agent, it ‘deliberately elicit[s]’ incrimi-
nating statements from an accused ‘after he [has] been
indicted’ and his right to counsel has attached.’’ State

S. Ct. 1081, 127 L. Ed. 2d 398 (1994), and cert. denied sub nom. Nottingham
v. United States, 510 U.S. 1123, 114 S. Ct. 1081, 127 L. Ed. 2d 398 (1994);
United States v. Surridge, 687 F.2d 250, 252 (8th Cir.) (‘‘Some courts have
called the determination of whether a person is a government informant or
agent a factual determination. . . . We agree that the determination as to
the relationship or understanding between the police and the informant is
a factual determination. However, beyond this factual determination there
is a legal question: whether the relationship or understanding as found by
the [D]istrict [C]ourt is such that the informant’s questioning has to be
considered government interrogation for constitutional examination.’’ (Cita-
tions omitted; footnote omitted.)), cert. denied, 459 U.S. 1044, 103 S. Ct.
465, 74 L. Ed. 2d 614 (1982). But see United States v. Li, 55 F.3d 325, 328
(7th Cir. 1995); United States v. Malik, 680 F.2d 1162, 1165 (7th Cir. 1982);
United States v. Van Scoy, 654 F.2d 257, 261 (3d Cir.), cert. denied, 454 U.S.
1126, 102 S. Ct. 977, 71 L. Ed. 2d 114 (1981).

The concurring and dissenting justice contends that this court’s observa-
tion in State v. Alexander, supra, 197 Conn. 185, that agency is ‘‘primarily
a question of fact’’ compels the application of the substantial evidence
standard of review to the trial court’s ultimate conclusion on the question of
agency. This court, however, also has characterized the deliberate elicitation
prong in a similar manner. See State v. Swinton, supra, 268 Conn. 856 (‘‘[t]he
second issue of fact is whether [the informant] ‘deliberately elicited’ the
defendant’s statements’’). Cases from the United States Supreme Court leave
little room for doubt that questions of law abound in that context. In United
States v. Henry, 447 U.S. 264, 268–69, 100 S. Ct. 2183, 65 L. Ed. 2d 115
(1980), for example, the court did not even mention, much less afford
deference to, the trial court’s ultimate conclusion on the question of deliber-
ate elicitation.
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v. Swinton, supra, 268 Conn. 855, quoting Massiah v.
United States, supra, 377 U.S. 206. The general nature
of this constitutional duty is clear: ‘‘[T]he [s]tate [has]
an affirmative obligation to respect and preserve the
accused’s choice to seek [the] assistance [of counsel].’’
(Emphasis added.) Maine v. Moulton, 474 U.S. 159, 171,
106 S. Ct. 477, 88 L. Ed. 2d 481 (1985).20

Cases from the United States Supreme Court estab-
lishing this line of sixth amendment jurisprudence do
not directly address the question of agency. A review
of those decisions does, however, provide necessary
context. In Massiah v. United States, supra, 377 U.S.
202–203, law enforcement officers installed a radio
transmitter inside of a vehicle belonging to a cooperat-
ing codefendant. While the defendant in that case was
free on bail, he made incriminating statements inside
of the vehicle that were later admitted into evidence
over his objection at trial. Id., 203. The Supreme Court
concluded that these facts amounted to an indirect
interrogation and that federal agents, therefore, had
violated the sixth amendment.21 Id., 206.

20 The concurring and dissenting justice concludes that this precept is
irrelevant to the question of agency under Massiah because that precise
issue was not disputed in Moulton. See footnote 9 of the concurring and
dissenting opinion. We, however, agree with those federal courts of appeals
that read this language as a broader, guiding principle in this unique constitu-
tional context and, accordingly, decline to cabin its import to cases examin-
ing deliberate elicitation. See Ayers v. Hudson, 623 F.3d 301, 316 (6th Cir.
2010); United States v. Johnson, 4 F.3d 904, 912 (10th Cir. 1993), cert. denied,
510 U.S. 1123, 114 S. Ct. 1082, 127 L. Ed. 2d 398 (1994), and cert. denied
sub nom. Carroll v. United States, 510 U.S. 1123, 114 S. Ct. 1081, 127 L. Ed.
2d 398 (1994), and cert. denied sub nom. Nottingham v. United States, 510
U.S. 1123, 114 S. Ct. 1081, 127 L. Ed. 2d 398 (1994).

21 In reaching this conclusion, the United States Supreme Court rejected
an argument that the statements should be admissible because the police
were merely fulfilling their duty to continue an investigation. Massiah v.
United States, supra, 377 U.S. 206. Although the court recognized that such
continuing investigations may be proper, it nonetheless concluded that the
defendant’s own incriminating statements ‘‘could not constitutionally be
used by the prosecution as evidence against him at his trial.’’ (Emphasis
in original.) Id., 207.
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Like the present case, United States v. Henry, 447
U.S. 264, 100 S. Ct. 2183, 65 L. Ed. 2d 115 (1980), involves
government interactions with a jailhouse informant. In
that case, federal law enforcement officers contacted
an inmate who previously had been paid for providing
information. Id., 266, 270. That informant indicated that
he had been assigned to the same cellblock as the defen-
dant and several other federal prisoners. Id., 266. ‘‘The
[officer] told him to be alert to any statements made
by the federal prisoners, but not to initiate any conversa-
tion with or [to] question [the defendant] regarding the
[crime at issue].’’ Id. Notwithstanding these instructions,
the informant subsequently engaged the defendant in a
series of conversations about the crime at issue, which
caused the defendant to make certain incriminating state-
ments. Id., 267. The informant recounted those state-
ments at trial, and the defendant subsequently was con-
victed. Id. The government argued on appeal that,
although the informant had asked the defendant ques-
tions, no sixth amendment violation occurred because
the informant had disobeyed instructions. Id., 269–71.
The Supreme Court rejected that argument, concluding
that, because of the informant’s history and proximity
to the defendant, the officer ‘‘must have known that
such propinquity likely would lead to that result.’’ Id.,
271. The court then recounted ‘‘the powerful psycholog-
ical inducements’’ attendant to confinement: ‘‘[T]he
mere fact of custody imposes pressures on the accused;
confinement may bring into play subtle influences that
will make him particularly susceptible to the ploys of
undercover [g]overnment agents.’’ Id., 274. On these
grounds, the court concluded that the government had
violated the defendant’s constitutional rights by ‘‘inten-
tionally creating a situation likely to induce [the defen-
dant] to make incriminating statements without the
assistance of counsel . . . .’’22 Id., 274.

22 Justice Blackmun authored a vigorous dissent asserting that the majority
effectively had ignored the fact that the informant had been explicitly
instructed not to ask any questions and that, by using phrases such as ‘‘ ‘must
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Finally, in Maine v. Moulton, supra, 474 U.S. 159,
a cooperating codefendant wore a wire to a meeting
requested by the defendant. Id., 164. As in Henry, the
informant was affirmatively instructed not to question
the defendant. Id., 165. Notwithstanding that instruc-
tion, the informant prompted the defendant to make
certain incriminating statements. Id., 166. Some of those
statements were admitted at trial, and the defendant
subsequently was convicted. Id., 167. Before examining
the facts of the case before it, the court characterized the
right at issue as follows: ‘‘Once the right to counsel has
attached and been asserted, the [s]tate must of course
honor it. This means more than simply that the [s]tate
cannot prevent the accused from obtaining the assis-
tance of counsel. The [s]ixth [a]mendment also imposes
on the [s]tate an affirmative obligation to respect and
preserve the accused’s choice to seek this assistance.
We have on several occasions been called upon to clar-
ify the scope of the [s]tate’s obligation in this regard,
and have made clear that, at the very least, the prosecu-
tor and police have an affirmative obligation not to act
in a manner that circumvents and thereby dilutes the
protection afforded by the right to counsel.’’23 (Footnote
omitted.) Id., 170–71.

In Moulton, the state advanced an argument on
appeal that the sixth amendment had not been violated
because the meeting had been initiated by the defendant
rather than by the state. Id., 174. The Supreme Court
rejected that argument, concluding that the defendant

have known’ ’’ and ‘‘ ‘likely,’ ’’ the majority had ‘‘fundamentally restruc-
ture[d]’’ Massiah to include even ‘‘ ‘negligent’ ’’ elicitation. United States v.
Henry, supra, 447 U.S. 278–80 (Blackmun, J., dissenting).

23 Indeed, the court asked, ‘‘what use is a defendant’s right to effective
counsel at every stage of a criminal case if, while he is held awaiting trial,
he can be questioned in the absence of counsel until he confesses?’’ (Internal
quotation marks omitted.) Maine v. Moulton, supra, 474 U.S. 171, quoting
Spano v. New York, 360 U.S. 315, 326, 79 S. Ct. 1202, 3 L. Ed. 2d 1265 (1959)
(Douglas, J., concurring).



Page 22 CONNECTICUT LAW JOURNAL April 27, 2021

APRIL, 2021472 336 Conn. 452

State v. Ashby

had an affirmative right ‘‘to rely on counsel as a ‘medium’
between him and the [s]tate.’’ Id., 176; see also id., 170–
71 n.6. Thus, the court concluded that ‘‘knowing exploi-
tation by the [s]tate of an opportunity to confront the
accused without counsel being present is as much a
breach of the [s]tate’s obligation not to circumvent the
right to the assistance of counsel as is the intentional
creation of such an opportunity. Accordingly, the [s]ixth
[a]mendment is violated when the [s]tate obtains incrim-
inating statements by knowingly circumventing the
accused’s right to have counsel present in a confronta-
tion between the accused and a state agent.’’ Id., 176.
As it had in Henry, the court then held that this standard
had been met, concluding that, in light of the undisputed
facts, the state ‘‘must have known’’ that the informant
would elicit incriminating statements. Id., 177.

Some general principles can be drawn from these
Supreme Court cases. First, although the state’s affirma-
tive obligation primarily requires it to refrain from tak-
ing action, it does not follow that a court conducting a
sixth amendment analysis must ignore opportunities for
the state that came to pass by chance. Thus, the court
found a constitutional violation in United States v.
Henry, supra, 447 U.S. 268, even though the informant’s
housing in the same cellblock as the defendant in that
case had not been prearranged by the government. The
fact that the defendant requested the meeting in Maine
v. Moulton, supra, 474 U.S. 174–76, likewise did not
preclude a constitutional violation. Second, because of
the pressures attendant to physical custody, the risk of
infringement of the right to counsel is more acute in
the jailhouse setting. See United States v. Henry, supra,
274. Third, a rule requiring direct proof that the govern-
ment knowingly violated the defendant’s right to coun-
sel sets the bar too high to protect that right. See Maine
v. Moulton, supra, 176 n.12; see also State v. Diaz, 302
Conn. 93, 120, 25 A.3d 594 (2011) (Palmer, J., concur-
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ring) (‘‘[I]t is difficult for a defendant to demonstrate
the existence of an ‘implicit understanding’ between
the state and an informer that the latter will, in fact,
receive a benefit for his or her testimony. In fact, it is
likely to be impossible for the defendant to demonstrate
the existence of such an understanding between the
state and its witness.’’ (Emphasis in original.)). It will
suffice to show that, in light of the totality of the circum-
stances, the state ‘‘must have known’’ that its actions
likely would lead to the deliberate elicitation of incrimi-
nating statements.24 United States v. Henry, supra, 271.

Although these United States Supreme Court cases
explored the bounds of deliberate elicitation, lower
courts examining the question of agency—including
this court—have frequently looked to those decisions
for guidance. See, e.g., State v. Alexander, supra, 197
Conn. 184; see also Ayers v. Hudson, 623 F.3d 301, 310–
16 (6th Cir. 2010) (applying ‘‘must have known’’ stan-
dard from Henry and invoking state’s affirmative obliga-
tion from Moulton in case in which deliberate elicitation
was conceded by governemnt); Randolph v. People, 380
F.3d 1133, 1144 (9th Cir. 2004) (‘‘Henry makes clear
that it is not the government’s intent or overt acts that

24 We agree with the concurring and dissenting justice that the state’s
foreknowledge of deliberate elicitation is alone insufficient to give rise to
an agency relationship. Simply put, such a test could result in a constitutional
violation without any state action. See State v. Marshall, 882 N.W.2d 68, 91
(Iowa 2016), cert. denied, U.S. , 137 S. Ct. 829, 197 L. Ed. 2d 68
(2017). We emphasize that some action by the state is always required in
this context; the question of whether such actions suffice to create an agency
relationship, in turn, must be determined by examining whether, in light of
the surrounding context, the state must have known that its own conduct
was likely to result in an infringement of the defendant’s sixth amendment
right to counsel. See Ayers v. Hudson, 623 F.3d 301, 311 (6th Cir. 2010)
(‘‘[i]t is not the government’s intent or overt acts that are important; rather,
it is the likely . . . result of the government’s acts’’ (internal quotation
marks omitted)). In cases in which the state chooses to act, its affirmative
obligation requires it to do so in a manner that ‘‘respect[s] and preserve[s]
the accused’s choice to seek [the] assistance [of counsel].’’ Maine v. Moulton,
supra, 474 U.S. 171.
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are important; rather, it is the ‘likely . . . result’ of
the government’s acts’’); Matteo v. Superintendent, SCI
Albion, 171 F.3d 877, 895 (3d Cir.) (applying intentional
creation standard from Henry to question of agency),
cert. denied sub nom. Matteo v. Brennan, 528 U.S. 824,
120 S. Ct. 73, 145 L. Ed. 2d 62 (1999); United States v.
Johnson, 4 F.3d 904, 912 (10th Cir. 1993) (applying
‘‘ ‘affirmative obligation’ ’’ standard from Moulton to
question of agency), cert. denied, 510 U.S. 1123, 114 S.
Ct. 1082, 127 L. Ed. 2d 398 (1994), and cert. denied sub
nom. Carroll v. United States, 510 U.S. 1123, 114 S. Ct.
1081, 127 L. Ed. 2d 398 (1994), and cert. denied sub
nom. Nottingham v. United States, 510 U.S. 1123, 114
S. Ct. 1081, 127 L. Ed. 2d 398 (1994); Depree v. Thomas,
946 F.2d 784, 796 (11th Cir. 1991) (applying ‘‘must have
known’’ standard from Henry to question of agency);
Thomas v. Cox, 708 F.2d 132, 136 (4th Cir.) (‘‘The point
at which agency—hence proper attribution—for this
purpose arises out of a government-citizen relationship
is not subject to any bright-line test. But we think a
general benchmark can be derived from Henry, [in
which] the agency question did figure in the [c]ourt’s
factual analysis.’’), cert. denied, 464 U.S. 918, 104 S. Ct.
284, 78 L. Ed. 2d 262 (1983).25

The United States Supreme Court has yet to articulate
a test for determining agency under Massiah. Other

25 The concurring and dissenting justice’s reliance on Cox to support the
proposition that Henry is irrelevant to the question of agency is, therefore,
inapt. It is also worth noting that, although the concurring and dissenting
justice is correct that a case from the United States Court of Appeals for
the Fifth Circuit has declined to adopt language from Henry as governing
the question of agency, the precise passage that court declined to engraft
looks very similar to the test proposed by the concurring and dissenting
justice. See Creel v. Johnson, 162 F.3d 385, 393 (5th Cir.1998) (‘‘[C]iting
to [Henry], [the defendant] argues that we should consider whether [the
informant] ‘was charged with the task of obtaining information from an
accused.’ Henry involved . . . a clear case of agency, and the [c]ourt only
considered if the agent [was] ‘charged with the task of obtaining information
from an accused’ to determine whether the agent ‘deliberately elicited’ the
information. [The defendant’s argument fails because] the agency inquiry
is precedent to and distinct from determining whether an agent ‘deliberately
elicits’ information.’’).
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courts, however, have confronted that question directly.
Decisions of this court, in particular, provide some ini-
tial instruction in this regard. ‘‘There is no [bright-line]
test for determining when a private citizen is acting as
an agent of the police.’’ State v. Alexander, supra, 197
Conn. 183. ‘‘The existence of an agency relationship
. . . turns upon a number of factual inquiries into the
extent of police involvement with the informant. Those
inquiries include the following: whether the police have
promised the informant a reward for his cooperation
or whether he is self-motivated . . . whether the police
have asked the informant to obtain incriminating evi-
dence and placed him in a position to receive it . . .
and whether the information is secured as part of a
government initiated, [preexisting] plan.’’ (Internal quo-
tation marks omitted.) State v. Swinton, supra, 268
Conn. 855–56; accord State v. Marshall, 882 N.W.2d 68,
91 (Iowa 2016) (‘‘[I]t seems clear . . . that agency
under Massiah does not rely too heavily on traditional
principles of private contract or agency law, but instead
seems closer to the doctrine of state action. The ques-
tion, for constitutional purposes, is whether the actions
of an informant may be fairly attributed to the state.’’),
cert. denied, U.S. , 137 S. Ct. 829, 197 L. Ed. 2d
68 (2017).

The facts underlying State v. Swinton, supra, 268
Conn. 781, serve as a useful starting point. In that case,
a jailhouse informant, who previously had provided
information to the police in unrelated cases, overheard
the defendant making death threats against certain wit-
nesses. Id., 852–53. The informant later met with the
police, told them about the defendant’s statements, and
entered into a formal agreement with the state to serve
as a ‘‘ ‘listening post.’ ’’ Id., 853. After the informant
returned to prison, the defendant made further incrimi-
nating statements. Id. The trial court found that the nature
of the informant’s relationship had changed when he
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entered into a formal agreement with the police. Id.,
853–54. Specifically, the trial court found that, before
the meeting, there was ‘‘no evidence whatsoever that
the police had instructed [the informant] to gather infor-
mation about [the defendant’s] case, about crimes in
general, or about any other case in particular, nor [was]
there any evidence that the police had indicated to [the
informant] that he would be rewarded in any way by
providing information . . . .’’ (Internal quotation
marks omitted.) Id., 857. This court agreed, noting that,
although the informant had assisted the police pre-
viously and ‘‘had some expectation that he would bene-
fit from providing information . . . there was no evi-
dence that the government had directed or steered the
informant toward the defendant.’’ Id., 858. Neither the
trial court in that case nor this court, however, had any
difficulty concluding that the informant was a govern-
ment agent after entering into a formal agreement with
the state.26 Id., 859.

26 In State v. Swinton, supra, 268 Conn. 855, we cited a previous decision
of this court, State v. Alexander, supra, 197 Conn. 185, for the applicable
legal standard governing the question of agency. In Alexander, this court
concluded that there was substantial evidence to support the trial court’s
factual finding that an agency relationship was absent when the police drove
a private citizen who lacked a driver’s license to meet with the defendant
in jail on two occasions. Id., 186–87. Although our decision in that case
noted some level of facilitation and encouragement by the police; id.; the
informant in that case was not incarcerated, and there was no evidence
that he actually received anything in exchange for his cooperation. Id., 187
and n.4. Finally, we note that our decision in Alexander predated the United
States Supreme Court’s pronouncement that, under Massiah, the ‘‘police
have an affirmative obligation not to act in a manner that circumvents and
thereby dilutes the protection afforded by the right to counsel.’’ Maine v.
Moulton, supra, 474 U.S. 171. In light of these distinctions, our decision in
Alexander is of limited utility in the present case.

A Superior Court case, State v. Howell, Superior Court, judicial district
of New Britain, Docket No. CR-05-222048-S (January 30, 2007) (Sheldon,
J.), contains a more instructive set of facts. In that case, the defendant was
arrested, charged with murder, and held in lieu of bond. Id. The informant
in that case, a fellow inmate, began interacting with the defendant in the
prison recreation area. Id. During a series of conversations there, the defen-
dant remarked that his charges related to the disappearance of a prostitute
and made certain incriminating statements. Id. The informant subsequently
called the police to discuss the defendant, and a detective asked, in particu-
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Cases from other jurisdictions help to draw the line
between entrepreneur and agent more precisely. The
United States Court of Appeals for the Second Circuit,27

for example, has held that ‘‘[a]n informant becomes a
government agent vis-à-vis a defendant when the infor-
mant is instructed by the police to get information about
[that] particular defendant.’’ (Internal quotation marks

lar, if the defendant had said anything about the body. Id. The informant
responded that, although the defendant had not said anything yet, the conver-
sations would likely ‘‘ ‘lead up to that.’ ’’ Id. The detective affirmatively
instructed the informant not to press the defendant for information but
also implied that the informant should continue listening, stating: ‘‘[I]f [the
defendant’s] offering shit you know just.’’ Id. The informant then returned
to the recreation area and elicited further incriminating statements from
the defendant. Id.

The detective spoke to the informant again the following day. ‘‘This conver-
sation began with a lengthy lecture by the [d]etective to [the informant]
about the legal consequences of his continuing cooperation with the investi-
gation in light of the fact that the defendant was formally charged with
murder and had an attorney appointed to represent him. According to the
[d]etective, [the informant] had become an agent of the [s]tate with respect
to the police investigation of [the] death and disappearance [of the victim]
when they first spoke on the telephone the day before. Thus, the [d]etective
told him, he could not ask the defendant any questions on the subject of
[the victim] . . . and he could not agree with the defendant, or even nod
his head, if the defendant ever spoke about her.’’ (Citation omitted.) Id. At
trial, the state sought to admit the incriminating statements made by the
defendant both before and after the informant’s first contact with the
police. Id.

The trial court in that case concluded that, notwithstanding certain evi-
dence indicating that the informant had provided information to the police
regarding certain other cases, there was no evidence of an agency relation-
ship before the first telephone call. Id. The trial court also found, however,
that an agency relationship had been established when, ‘‘upon completing
his short phone call . . . [with] the [d]etective . . . and learning that the
[d]etective was very interested in what the defendant might ultimately tell
him, [the informant] returned to the recreation area to hear whatever else
the defendant was ready to say.’’ Id. The trial court opined that the detective’s
admonition not to ‘‘ ‘press’ ’’ the defendant was ‘‘a far cry from the express
and appropriate warnings’’ given the following day and that the informant’s
actions after the first telephone call amounted to deliberate elicitation. Id.
Accordingly, the trial court in that case suppressed the evidence regarding
the statements made by the defendant after the informant’s first contact
with the police. Id.

27 Because this issue relates to a question arising under the federal constitu-
tion, case law from the Second Circuit is entitled to significant weight. See,
e.g., Gleason v. Smolinski, 319 Conn. 394, 444 n.41, 125 A.3d 920 (2015).
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omitted.) United States v. Whitten, 610 F.3d 168, 193
(2d Cir. 2010); see also United States v. LaBare, 191
F.3d 60, 65 (1st Cir. 1999); Moore v. United States, 178
F.3d 994, 999 (8th Cir.), cert. denied, 528 U.S. 943, 120
S. Ct. 356, 145 L. Ed. 2d 278 (1999).28

Other courts have looked at the government’s rela-
tionship with the informant more broadly and examined
the record for, among other things,29 evidence of prom-
ises or the provision of some benefit. See Thompson v.
Davis, 916 F.3d 444, 455 (5th Cir. 2019) (‘‘[t]o determine
whether an informant was a government agent for pur-
poses of a Massiah claim, the court asks whether the
informant was promised, reasonably led to believe, or
actually received a benefit in exchange for soliciting
information from the defendant . . . and whether he
acted pursuant to instructions from the [s]tate, or other-
wise submitted to the [s]tate’s control’’); United States
v. Johnson, supra, 4 F.3d 910–11 (agency may be sup-
ported by express or implied quid pro quo); see also
Ayers v. Hudson, supra, 623 F.3d 311 (‘‘although direct
written or oral instructions by the [s]tate to a jailhouse
informant to obtain evidence from a defendant would
be sufficient to demonstrate agency, it is not the only
relevant factor’’); Depree v. Thomas, supra, 946 F.2d

28 Although this approach has been described as a bright-line rule requiring
government instruction as a predicate to relief under Massiah; see D. Kirsch,
Note, ‘‘The Prosecutor Circumvents the Sixth Amendment Right to Counsel
with a Simple ‘Wink and Nod,’ ’’ 69 Mo. L. Rev. 553, 560–61 (2004); its origins
may be traced back to cases weighing various factors. See, e.g., United
States v. Birbal, 113 F.3d 342, 346 (2d Cir.), cert. denied, 522 U.S. 976, 118
S. Ct. 433, 139 L. Ed. 2d 333 (1997); Stano v. Butterworth, 51 F.3d 942, 977
(11th Cir. 1995), cert. denied sub nom. Stano v. Singletary, 516 U.S. 1122,
116 S. Ct. 932, 133 L. Ed. 2d 859 (1996); Brooks v. Kincheloe, 848 F.2d 940,
944–45 (9th Cir. 1988).

29 For largely pragmatic reasons, courts have often hesitated to articulate
an exhaustive list of factors in this context. See, e.g., People v. Cardona,
41 N.Y.2d 333, 335, 360 N.E.2d 1306, 392 N.Y.S.2d 606 (1977) (‘‘we decline
to subscribe to any ironclad rules as to when agency exists since the niceties
of rule-complying form could easily mask the substance of a true agency
relationship’’).
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793–94 (‘‘[t]here is, by necessity, no bright-line rule for
determining whether an individual is a government agent
for purposes of the sixth amendment right to counsel’’).

Courts have reached a general consensus that an
agency relationship may be established through either
implicit or explicit conduct. See State v. Marshall,
supra, 882 N.W.2d 91 (citing cases). Indeed, requiring
a defendant to produce admissible evidence of an expli-
cit agreement, promise, or instruction as a predicate to
relief would substantially diminish the protections
afforded under Massiah. See Ayers v. Hudson, supra,
623 F.3d 312 (‘‘[t]o hold otherwise would allow the
[s]tate to accomplish ‘with a wink and a nod’ what it
cannot do overtly’’). Requiring proof of formal arrange-
ments is also in tension with the affirmative obligation
to protect a defendant’s right to counsel imposed by the
United States Supreme Court. See Maine v. Moulton,
supra, 474 U.S. 171.

The trial court in the present case correctly determined
that the record does not evince an express or formal
agreement between Pladsen and Weaver. However, this
is also not a case in which the state met with a jailhouse
informant only after the incriminating statements had
been elicited. See, e.g., State v. Swinton, supra, 268
Conn. 857. Accordingly, we must determine whether
Pladsen’s conduct after meeting with Weaver was, in
light of all the facts presented, fairly attributable to the
state. See United States v. Henry, supra, 447 U.S. 270;
State v. Marshall, supra, 882 N.W.2d 91. Although the
question is a close one in this case, we believe that,
on balance, Pladsen’s efforts to procure incriminating
statements from the defendant during the course of the
underlying trial were not the result of mere ‘‘luck or
happenstance . . . .’’ Maine v. Moulton, supra, 474 U.S.
176. Rather, we conclude that those efforts are fairly
attributable to the state.
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First, the meeting between Pladsen and Weaver
placed a significant emphasis on what useful informa-
tion Pladsen might obtain as the result of his future
assistance. Indeed, Pladsen did not convey any informa-
tion of importance to Weaver during their initial meeting
at Northern. Instead, the two discussed the possibility
that Pladsen could elicit, and perhaps record, addi-
tional incriminating statements from the defendant at
some later point in time. Although the state is correct
to note that Weaver conditioned any formal plans on
approval by the Office of the State’s Attorney, the con-
tent of this particular conversation indicates, at the very
least, that the prospect of such assistance would be
considered.

Second, the meeting at Northern appears to have
focused Pladsen’s efforts on producing a particular type
of evidence. Pladsen’s letter to Weaver offered to pro-
vide information against the defendant but referenced
only unrelated criminal charges.30 During the meeting
that followed, Weaver and Pladsen expressly discussed
the defendant’s involvement in the victim’s death.
Weaver asked Pladsen if he would be comfortable wear-
ing a wire, plainly stated that the police were ‘‘always
interested’’ in verifiable information from reliable
sources, and then left Pladsen with his contact informa-
tion. In this context, one could readily infer that the
state was principally interested in objectively verifiable
forms of evidence regarding the defendant’s involve-

30 The concurring and dissenting justice contests this reading. See footnote
22 of the concurring and dissenting opinion. This letter, which was marked
as an exhibit for identification purposes, provides in relevant part: ‘‘I have
some information that could be very useful to you and one of your cases.
. . . I know all about Nashon and Valentino and so on. . . . You want my
help, come [and] see me [and] we’ll talk. . . .’’ Nashon and Valentino are
individuals related to a different criminal case then pending against the
defendant. Indeed, as the trial court in the present case itself noted, ‘‘the
initial letter was not about [the victim]; [Pladsen] wanted to give information
about [the defendant’s] other crimes.’’
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ment in this particular case, such as a recording or writ-
ing. Although Weaver made no explicit requests during
this meeting, the handwritten note that Pladsen ulti-
mately produced during the state’s case-in-chief mir-
rored those requirements precisely.31

Third, Pladsen clearly sought assurance from Weaver
that a benefit would be made available in exchange for
his cooperation. See footnote 11 of this opinion. Weaver
said that he could not personally make any promises,
but his response (1) informed Pladsen that the Office
of the State’s Attorney would have to approve any ‘‘deals,’’
and (2) made Pladsen ‘‘generally aware’’ of the fact that
‘‘any information received’’ would be conveyed to the
Office of the State’s Attorney. Weaver said that he would
be willing to listen to anything Pladsen had to say, and
Pladsen said that he understood. Although Weaver did
not connect these dots in explicit terms, the presence
of such express language is not necessarily required
for the reasons stated previously. See State v. Arroyo,
292 Conn. 558, 568, 973 A.2d 1254 (2009) (‘‘the expecta-
tion of a [r]eward for testifying is a systemic reality . . .
even where the informant has not received an explicit
promise of a reward’’ (citation omitted; internal quota-
tion marks omitted)), cert. denied, 559 U.S. 911, 130 S.
Ct. 1296, 175 L. Ed. 2d 1086 (2010); see also McBeath v.
Commonwealth, 244 S.W.3d 22, 33–34 (Ky. 2007) (there
was some evidence that informant acted with expecta-
tion of future benefit when officer responded to infor-

31 Although it is not entirely clear from the record whether Pladsen
expressly indicated that he would be continuing his efforts to obtain informa-
tion from the defendant; see footnote 12 of this opinion; that fact would
have become apparent to the state no later than May 29, 2007, the day
the note was given to Weaver. Pladsen’s testimony at trial indicates that,
notwithstanding this fact, the defendant was returned to Northern later that
same day where he made additional incriminating statements to Pladsen.
Specifically, Pladsen testified at trial that the defendant was upset that the
state had found the note and had asked him to claim authorship. See foot-
notes 14 and 16 of this opinion.
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mant’s inquiry by stating ‘‘ ‘[t]hat’s up to the prosecu-
tor’ ’’).

The fact that the state did not object to Pladsen’s
attempt to pursue a modification of his twenty-five year
sentence is also relevant.32 As we noted previously, Plad-
sen’s testimony indicates that this precise exchange was
discussed during his meeting with Weaver at Northern.
Indeed, the state does not appear to contest that, as a
factual matter, Pladsen ultimately was permitted to
seek a sentence modification as the result of his assis-
tance in the present case. Although Pladsen’s efforts in
that regard ultimately proved unsuccessful, the state’s
forbearance of its unilateral right to veto such a pro-
ceeding in its entirety pursuant to § 53a-39 (b) provided
something objectively valuable in exchange for Plad-
sen’s cooperation. Cf. United States v. Brink, 39 F.3d
419, 423 n.5 (3d Cir. 1994). In the sixth amendment con-
text, the provision of such an actual benefit in exchange
for an informant’s cooperation serves as at least some
evidence of agency. See United States v. Johnson,
supra, 4 F.3d 910–11; United States v. York, 933 F.2d
1343, 1358 (7th Cir.) (overruled on other grounds by
Wilson v. Williams, 182 F.3d 562 (7th Cir. 1999)), cert.
denied, 502 U.S. 916, 112 S. Ct. 321, 116 L. Ed. 2d 262
(1991); United States v. Surridge, 687 F.2d 250, 254
(8th Cir.), cert. denied, 459 U.S. 1044, 103 S. Ct. 465, 74
L. Ed. 2d 614 (1982).

Finally, the sixth amendment concerns in the present
case must be viewed in light of the defendant’s confine-
ment. As the United States Supreme Court has noted,
‘‘the mere fact of custody imposes pressures on the
accused; confinement may bring into play subtle influ-

32 We note that the record contains some evidence indicating that the
state had expressly agreed to permit a sentence modification shortly before
Pladsen testified in the present case. See footnote 17 of this opinion. The
trial court, however, declined to find that evidence to be credible in ruling
on a related postjudgment claim.
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ences that will make him particularly susceptible to
the ploys of undercover [g]overnment agents.’’ United
States v. Henry, supra, 447 U.S. 274; see Matteo v. Super-
intendent, SCI Albion, supra, 171 F.3d 895; see also
Illinois v. Perkins, 496 U.S. 292, 307, 110 S. Ct. 2394, 110
L. Ed. 2d 243 (1990) (Marshall, J., dissenting) (‘‘Custody
works to the [s]tate’s advantage in obtaining incriminat-
ing information. The psychological pressures inherent
in confinement increase the suspect’s anxiety, making
him likely to seek relief by talking with others.’’). In
this context, ‘‘the government has long been on notice
that the use of prison informants risks treading on the
constitutional rights of an accused . . . .’’ United
States v. Stevens, 83 F.3d 60, 65 (2d Cir.), cert. denied,
519 U.S. 902, 117 S. Ct. 255, 136 L. Ed. 2d 181 (1996).33

To summarize, Weaver met with Pladsen and expressed
an interest in obtaining verifiable evidence of incrimi-
nating statements from this particular defendant regard-
ing this particular case. Although there was no ‘‘agree-
ment,’’ ‘‘contract,’’ ‘‘mutual understanding,’’ or ‘‘meeting
of the minds,’’ the two expressly discussed Pladsen’s
desire for a benefit in exchange for his cooperation in
the present case, and, in fact, the state actually provided

33 The concurring and dissenting justice concludes that the defendant’s
incarceration ‘‘is simply not relevant to the question of whether Pladsen
was an agent of the state.’’ We recognize that a circuit split exists on this
particular point of law and that, as a result, the position of the concurring
and dissenting justice is supported by relevant case law. Compare Matteo
v. Superintendent, SCI Albion, supra, 171 F.3d 895 (concluding that, ‘‘[c]er-
tainly, the ‘special pressures’ of custody were present’’), with United States
v. Watson, 894 F.2d 1345, 1347 (D.C. Cir. 1990) (‘‘it is of no moment that
the incriminating conversations took place while the accused was incarcer-
ated’’). Nonetheless, we disagree. The circumstances attendant to the defen-
dant’s incarceration, such as the undisputed fact that he recreated alone
with Pladsen, must be considered when evaluating the ‘‘likely . . . result
of the government’s acts.’’ (Internal quotation marks omitted.) Ayers v.
Hudson, supra, 623 F.3d 311. As a result, we find the reasoning of the United
States Court of Appeals for the Third Circuit in Matteo, on balance, more
persuasive.
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such a benefit to Pladsen after the desired evidence
was produced. Although the record does not evince any
particular ‘‘plan’’ or ‘‘instruction,’’ Weaver knew from the
initial letter that Pladsen had strong incentives to coop-
erate as the result of his incarceration and consecutive
sentences, had already gained the defendant’s trust,
and was in a uniquely strong position to question the
defendant at length. After Weaver told Pladsen that he
was interested in hearing new evidence relating to the
victim’s death—by, for example, suggesting the use of a
wire—additional control would have been superfluous.
We conclude that the state either knew or should have
known that such a conversation was likely to end in
further deliberate elicitation.34

Notwithstanding the eventual likelihood of such
efforts by Pladsen, very little was done to protect the
defendant’s sixth amendment rights. During the meet-
ing at Northern, Weaver could have expressly instructed
Pladsen to cease deliberately eliciting information from
the defendant or to avoid conversations regarding the
present case until the Office of the State’s Attorney could
provide guidance on how to proceed. Although the
Office of the State’s Attorney ultimately instructed
Weaver not to pursue this avenue, that fact was never
communicated to Pladsen. Weaver’s general admoni-
tion that any plans or deals would have to be formally
approved, the impact of which is unclear; see footnote
12 of this opinion; was ‘‘a far cry from the express

34 Even if Pladsen’s initial private meeting with Weaver did not result in
agency, surely, such a relationship would have been established after Pladsen
offered, and the state affirmatively accepted, evidence specifically relating
to the defendant’s involvement in the victim’s death. It is undisputed, how-
ever, that Pladsen was returned to Northern after producing the note, had
another conversation with the defendant about the present case, and was
subsequently called by the state to testify as to that conversation. See
footnotes 14, 16 and 31 of this opinion. Because the state has conceded
both deliberate elicitation and harmless error in the present appeal, this
fact alone would have been sufficient to warrant reversal of the defendant’s
conviction.
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and appropriate warnings’’ that should have been given.
State v. Howell, Superior Court, judicial district of New
Britain, Docket No. CR-05-222048-S (January 30, 2007)
(Sheldon, J.).35 On the basis of the record presently
before us, we simply cannot conclude that the state
has satisfied its affirmative obligation under Massiah
and its progeny to respect and preserve the defendant’s
invocation of his constitutional right to counsel. See
Maine v. Moulton, supra, 474 U.S. 171.

The trial court’s remaining findings of historical fact
do not alter this analysis. Although Pladsen was housed
with the defendant by chance, that same fact was of
no moment in United States v. Henry, supra, 447 U.S.
268. Likewise, the fact that Pladsen initiated contact
with the police does not diminish the possibility that
the state subsequently took advantage of the opportu-
nity that contact created. See Maine v. Moulton, supra,
474 U.S. 176 (‘‘knowing exploitation by the [s]tate of
an opportunity to confront the accused without counsel
being present is as much a breach of the [s]tate’s obliga-
tion not to circumvent the right to the assistance of
counsel as is the intentional creation of such an oppor-
tunity’’). Finally, although the defendant’s subjective
knowledge that Pladsen was speaking with Weaver may
be relevant to an analysis of waiver; see United States
v. Henry, supra, 273; the question of agency must be
resolved by an examination of the facts relating to the
nature of the relationship between the state and the
defendant’s interrogator.36

35 Although the presence of such prophylactic steps does not necessarily
preclude sixth amendment infirmity; Maine v. Moulton, supra, 474 U.S. 165;
United States v. Henry, supra, 447 U.S. 266–67; the state’s failure to employ
these measures in the present case undoubtedly increased the likelihood
of infringement of the defendant’s constitutional rights.

36 To conclude otherwise would allow jailhouse informants to exclude
themselves from consideration as a state actor simply by pretending to be
a double agent. The fact that a defendant who falls victim to such a ruse
may himself be seeking to gain some measure of unfair advantage is irrele-
vant. The state’s affirmative obligation to avoid infringement of the right to
counsel precludes such gamesmanship. See Maine v. Moulton, supra, 474
U.S. 171.
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For the foregoing reasons, we conclude that a scrupu-
lous examination of the undisputed facts contained
within the record of the present case establishes that
the defendant has satisfied his burden of demonstrating
the existence of an agency relationship under Massiah.
The trial court’s denial of the motion to suppress Plad-
sen’s testimony was, therefore, improper. As a result,
the defendant is entitled to a new trial.

II

The defendant next claims that there is insufficient
evidence that he had ‘‘remain[ed] unlawfully’’ in the vic-
tim’s apartment, as required to sustain a conviction on
the charge of burglary in the first degree under General
Statutes (Rev. to 2001) § 53a-101 (a) (2).37 The defen-
dant’s sole argument in support of this claim is that
State v. Allen, 216 Conn. 367, 382, 579 A.2d 1066 (1990),
should be overruled because it ‘‘impermissibly merges
the [element] of remaining unlawfully and the intent to
commit a crime’’ by holding that proof of any indoor
criminal act satisfies both elements. The state agrees
with the defendant’s reading of Allen but nevertheless
argues that its holding should be allowed to stand as
settled law. We conclude, however, that the holding of
that case stands for the far narrower proposition that
the state may prove an unlawful remaining by producing
evidence that a defendant has engaged in conduct that
was likely to terrorize occupants. State v. Allen, supra,
382–84. For the reasons that follow, we decline the
defendant’s invitation to overrule that holding.

Although this claim is framed as a question of eviden-
tiary sufficiency, the issue presented relates to the
proper construction of this state’s burglary statutes and,
more particularly, the scope of the phrase ‘‘enters or

37 We address this claim because it seeks relief in the form of a judgment
of acquittal. See, e.g., State v. Padua, 273 Conn. 138, 178–79, 869 A.2d
192 (2005).
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remains unlawfully . . . .’’ General Statutes (Rev. to
2001) § 53a-101 (a). The question of whether our con-
struction of that statutory language in Allen should be
overruled raises an issue of law that is subject to plenary
review. See, e.g., State v. Salamon, 287 Conn. 509, 529,
949 A.2d 1092 (2008); see also, e.g., Spiotti v. Wolcott,
326 Conn. 190, 195, 163 A.3d 46 (2017).

‘‘The doctrine of stare decisis counsels that a court
should not overrule its earlier decisions unless the most
cogent reasons and inescapable logic require it.’’ (Inter-
nal quotation marks omitted.) Commission on Human
Rights & Opportunities v. Sullivan, 285 Conn. 208, 216,
939 A.2d 541 (2008). ‘‘In evaluating the force of stare
decisis, our case law dictates that we should be espe-
cially wary of overturning a decision that involves the
construction of a statute. . . . When we construe a
statute, we act not as plenary lawgivers but as surro-
gates for another policy maker, [that is] the legislature.
In our role as surrogates, our only responsibility is to
determine what the legislature, within constitutional
limits, intended to do. Sometimes, when we have made
such a determination, the legislature instructs us that
we have misconstrued its intentions. We are bound by
the instructions so provided. . . . More often, how-
ever, the legislature takes no further action to clarify
its intentions. Time and again, we have characterized
the failure of the legislature to take corrective action
as manifesting the legislature’s acquiescence in our con-
struction of a statute. . . . Once an appropriate inter-
val to permit legislative reconsideration has passed
without corrective legislative action, the inference of
legislative acquiescence places a significant jurispru-
dential limitation on our own authority to reconsider
the merits of our earlier decision.’’ (Internal quotation
marks omitted.) Id., 216–17.

We begin by setting forth the relevant statutory lan-
guage. General Statutes (Rev. to 2001) § 53a-101 (a) (2)
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provides in relevant part that ‘‘[a] person is guilty of
burglary in the first degree when he enters or remains
unlawfully in a building with intent to commit a crime
therein and . . . in the course of committing the
offense, he intentionally, knowingly or recklessly
inflicts or attempts to inflict bodily injury on anyone.’’38

General Statutes (Rev. to 2001) § 53a-100 (b), in turn,
provides that ‘‘[a] person ‘enters or remains unlawfully’
in or upon premises when the premises, at the time of
such entry or remaining, are not open to the public and
when the actor is not otherwise licensed or privileged
to do so.’’39

In State v. Allen, supra, 216 Conn. 379, this court
considered whether there was sufficient evidence to
support a conviction of burglary in the first degree. In
addressing that claim, we began by noting that the
phrase ‘‘licensed or privileged’’ was ‘‘meant as a unitary
phrase, rather than as a reference to two separate con-
cepts.’’ (Internal quotation marks omitted.) Id., 380.

38 Although the operative information charged the defendant with both
unlawfully entering and remaining, the state’s evidence and arguments per-
tain solely to the latter. See State v. Belton, 190 Conn. 496, 500, 461 A.2d 973
(1983) (‘‘[t]o enter unlawfully contemplates an entry [that] is accomplished
unlawfully, [whereas] to remain unlawfully contemplates an initial legal
entry [that] becomes unlawful at the time that the actor’s right, privilege or
license to remain is extinguished’’). Indeed, the state’s brief notes that, at
trial, it proceeded under the theory ‘‘that, because the victim was acquainted
with the defendant and because there were no signs of forced entry, [the
victim] likely willingly permitted [the defendant] to enter her apartment.’’

39 The trial court gave the following instructions to the jury with respect
to this element: ‘‘[T]he state must prove beyond a reasonable doubt that the
defendant entered unlawfully or, regardless of how the defendant entered,
he remained there unlawfully. A person enters or remains unlawfully in or
upon premises when the premises, at the time of such entry or remaining,
are not open to the public and when the defendant is not otherwise licensed
or privileged to do so. It does not matter how an intruder may actually have
entered; if he did so without license, he has entered unlawfully. Even if a
person entered a building lawfully, that is, he had the right or had been
given permission and the right had been terminated or the permission with-
drawn by someone who had a right to terminate or withdraw it, you may
find unlawfully remaining as the basis of burglary.’’
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Drawing from a previous Appellate Court decision, we
explained: ‘‘A license in real property is defined as a
personal, revocable, and unassignable privilege, conferred
either by writing or parol, to do one or more acts on land
without possessing any interest therein.’’ (Emphasis in
original; internal quotation marks omitted.) Id., quoting
State v. Grant, 6 Conn. App. 24, 29, 502 A.2d 945 (1986).

In Allen, the evidence showed that the defendant had
entered the subject premises, a condominium, with an
accomplice who had a key. State v. Allen, supra, 216
Conn. 381. The defendant was then led upstairs where
the occupant of the home was tied up, unclothed, and
gagged. Id., 381–82. Although the victim looked to the
defendant for assistance, none was given. Id. Instead,
the defendant stole some of the victim’s property and
watched while his accomplice choked the victim. Id.,
382. On the basis of these facts, this court rejected the
defendant’s claim that there was insufficient evidence
of an unlawful remaining. Id. Specifically, we reasoned
that, ‘‘even if the defendant initially entered the victim’s
condominium lawfully, it is clear that consent to remain
was implicitly withdrawn and thus that the [defendant]
unlawfully remained within the meaning of the statute.’’
(Internal quotation marks omitted.) Id.

In Allen, this court distinguished State v. Thomas,
210 Conn. 199, 204, 554 A.2d 1048 (1989), a case that
involved a convenience store robbery. We indicated
that the holding of Thomas—namely, that ‘‘a defendant
does not lose his status as a member of the public by
manifesting a criminal intent’’—was relevant only in
cases in which the premises were held ‘‘ ‘open to the
public’ ’’ and, therefore, did ‘‘not apply to a private
dwelling that requires the continued consent of its occu-
pant.’’40 State v. Allen, supra, 216 Conn. 383–84. We
then reiterated that the purpose of the statutory phrase

40 In Thomas, the state argued that the jury could have inferred an unlawful
remaining from the fact that the defendant had ‘‘manifested an intent to
carry out a criminal purpose’’ while inside of the convenience store. State
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‘‘enters or remains unlawfully’’ is ‘‘to make clear that
only the kind of entry or remaining [that] is likely to
terrorize occupants is prohibited by the crime of bur-
glary.’’ (Internal quotation marks omitted.) Id., 384. In
Allen, we readily concluded that ‘‘the element of terror
was present’’ and that ‘‘seeing the victim naked, gagged,
and tied up on the floor, and seeing [his accomplice]
threaten, strike and choke the victim while the victim,
in terror, looked for help, all clearly indicated to the
defendant that, even if there were consent for his ini-
tially entering the condominium, it had been [implicitly]
withdrawn.’’ Id.

The defendant in the present case suggests that Allen
‘‘conflate[s] the elements of intent and unlawful remain-
ing.’’ Specifically, the defendant asserts that our reason-
ing in that case implies that ‘‘a person’s license to be
on the property is revoked simply because he commits
a crime inside the premises . . . .’’ Put differently, the
defendant claims that, under Allen, ‘‘every person who
commits a crime while inside a building also commits
a burglary . . . .’’ The defendant argues that, instead,
this court should restrict unlawful remaining to surrep-
titious conduct.41 In presenting these arguments, the
defendant relies on case law from other jurisdictions,

v. Thomas, supra, 210 Conn. 207. In rejecting that argument, this court relied
on a comment by the Commission to Revise the Criminal Statutes, which
provides in relevant part: ‘‘ ‘The purpose of this definition is to make clear
that only the kind of entry or remaining which is likely to terrorize occupants
is prohibited by the crime of burglary. Thus, when the building is, at the
time, open to the public, or the actor is otherwise licensed or privileged to
be there, the element of terror is missing and the requirement is not met.’ ’’
(Emphasis added.) Id., quoting Commission to Revise the Criminal Statutes,
Penal Code Comments, Connecticut General Statutes (1969) pp. 52–53,
reprinted in Conn. Gen. Stat. Ann. § 53a-100 (West 2012), commission com-
ment, p. 16.

41 The paradigm of such an unlawful remaining occurs when a defendant
enters a business when it is open to the public and then stays past closing.
See State v. Allen, supra, 216 Conn. 384 (‘‘A enters an office building during
business hours—a lawful entry since the building is open to the public—
and remains, perhaps hidden, after the building is closed, with intent to
steal. A is guilty of burglary.’’ (Internal quotation marks omitted.)).
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this state’s plain meaning rule, as embodied in General
Statutes § 1-2z, and various cannons of statutory con-
struction.

Neither Allen nor its progeny, however, supports the
defendant’s interpretation of this court’s reasoning.
Indeed, that case was expressly dependent on the vic-
tim’s sense of terror. Broadening the holding of that
case to reach any indoor criminal act would not only
dispense with that requirement but also with the need
for any occupants at all. Although such facts are not
always required for the commission of a burglary;
compare General Statutes § 53a-102 (a) (occupancy is
required for burglary in second degree) with General
Statutes § 53a-101 (a) (3) (occupancy is not required for
burglary in first degree); or for a finding of an unlawful
remaining itself; see footnote 40 of this opinion; the
fact that the defendant’s presence was ‘‘likely to terror-
ize’’ the victim in Allen was indispensable to our conclu-
sion that any existing license or privilege to remain
had been implicitly revoked. (Internal quotation marks
omitted.) State v. Allen, supra, 216 Conn. 384.

This narrower reading of Allen is bolstered by the
fact that the Appellate Court has consistently restricted
its application to cases in which the state has presented
evidence that the defendant engaged in conduct likely
to terrorize occupants. See, e.g., State v. Marsan, 192
Conn. App. 49, 53–54, 56–61, 216 A.3d 818 (declining to
extend Allen to case in which home aide stole from
client’s unoccupied home), cert. denied, 333 Conn. 939,
218 A.3d 1049 (2019); State v. Bharrat, 129 Conn. App.
1, 26–27, 20 A.3d 9 (implicit revocation of license or
privilege to remain when defendant awoke victim by
stabbing him to death with knife), cert. denied, 302
Conn. 905, 23 A.3d 1243 (2011); State v. Morocho, 93
Conn. App. 205, 219, 888 A.2d 164 (‘‘whatever possible
license the defendant thought he had to enter the vic-
tim’s bedroom . . . that license was withdrawn when
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he refused to identify himself, charged toward the
victim, lay on top of her and attempted to kiss and to
touch her all over her body’’), cert. denied, 277 Conn.
915, 895 A.2d 792 (2006); State v. Brooks, 88 Conn. App.
204, 208 n.2, 868 A.2d 778 (‘‘[e]ven if the evidence could
be construed to show an implicit consent to the defen-
dant’s entry into [the] apartment, [a] vicious assault
. . . was clearly not within the scope of that consent’’),
cert. denied, 273 Conn. 933, 873 A.2d 1001 (2005); State
v. Gelormino, 24 Conn. App. 563, 572, 590 A.2d 480
(‘‘even if the evidence could be construed to show the
victim’s implicit consent to the defendant’s entry, the
vicious assault perpetrated on the victim was clearly
not within the scope of that consent’’), cert. denied, 219
Conn. 911, 593 A.2d 136 (1991); see also State v. Stag-
nitta, 74 Conn. App. 607, 615, 813 A.2d 1033 (although
defendant’s status as employee may have provided
license or privilege to enter private office while restau-
rant was closed to public, ‘‘that privilege did not extend
to entering the office displaying an eight to ten inch
knife and demanding money’’), cert. denied, 263 Conn.
902, 819 A.2d 838 (2003). The defendant has not cited,
and our research has not discovered, any appellate
authority extending the holding of Allen beyond this
context.

The fact that our legislature has declined to express
any disagreement with this line of cases over the course
of nearly three decades counsels strongly against over-
ruling Allen in favor of a more restrictive statutory
interpretation. See, e.g., Commission on Human Rights
& Opportunities v. Sullivan, supra, 285 Conn. 216–17.
This is especially true because the legislature has made
unrelated amendments to the relevant statutory scheme.
See Stuart v. Stuart, 297 Conn. 26, 47, 996 A.2d 259
(2010) (argument in favor of ‘‘[l]egislative concurrence
is particularly strong [when] the legislature makes unre-
lated amendments in the same statute’’ (internal quota-
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tion marks omitted)). Specifically, our legislature passed
a series of comprehensive amendments to this state’s
burglary statutes in 2008 that not only retained the
phrase ‘‘enters or remains unlawfully’’ in § 53a-101 (a)
and the existing statutory definition set forth in § 53a-
100 (b), but also added several new instances of that
exact same statutory phrase. Public Acts, Spec. Sess.,
January, 2008, No. 08-1, §§ 1, 2 and 4. We may presume
that the legislature was aware of Allen and its progeny
when doing so. See, e.g., R.C. Equity Group, LLC v.
Zoning Commission, 285 Conn. 240, 257 n.20, 939 A.2d
1122 (2008).

The defendant’s various arguments do not warrant
the opposite result. The defendant, citing § 1-2z, encour-
ages this court to abandon the existing line of cases
and to begin the process of statutory construction anew.
We decline to do so. See, e.g., Kasica v. Columbia, 309
Conn. 85, 93–94 and n.10, 70 A.3d 1 (2013) (in inter-
preting statutory text, this court is bound by our prior
constructions of statute); Hummel v. Marten Trans-
port, Ltd., 282 Conn. 477, 501, 923 A.2d 657 (2007)
(enactment of § 1-2z did not overrule existing case law).
Although an argument in favor of overruling established
precedent may well be strengthened by tension with a
statute’s plain meaning, we can discern no such conflict
in the present case. When a building is not open to the
public, the relevant statutory inquiry turns on whether
a defendant was ‘‘licensed or privileged’’ to remain.
General Statutes (Rev. to 2001) § 53a-100 (b). The hold-
ing of Allen, which merely stated the standard for prov-
ing the absence of such a license or privilege in a par-
ticular factual setting, is facially consistent with that
requirement. Finally, the defendant’s argument that
Allen results in statutory surplusage because it dis-
penses with the element of an unlawful entry or remain-
ing is logically dependent on the premise that any
indoor criminal conduct necessarily gives rise to an
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implicit revocation. Because, as we previously indi-
cated, the holding in Allen extends only to conduct by
a defendant that is ‘‘likely to terrorize occupants’’;
(internal quotation marks omitted) State v. Allen, supra,
216 Conn. 384; the distinct elements of the crime of
burglary remain.

The defendant is correct that intermediate appellate
courts in New York have declined to conclude that viop
lent conduct gives rise to an implicit revocation of a
defendant’s license or privilege to remain. See People
v. Bowen, 17 App. Div. 3d 1054, 1055, 794 N.Y.S.2d
203, appeal denied, 5 N.Y.3d 759, 834 N.E.2d 1264, 801
N.Y.S.2d 254 (2005); People v. Konikov, 160 App. Div.
2d 146, 152–53, 559 N.Y.S.2d 901, appeal denied, 76
N.Y.2d 941, 564 N.E.2d 680, 563 N.Y.S.2d 70 (1990). The
conclusion reached in Allen, however, is consistent with
the law in states other than New York. See Davis v.
State, 737 So. 2d 480, 484 (Ala. 1999) (‘‘[E]vidence of
a struggle giving rise to the inference of an unlawful
remaining is supplied by [the defendant’s] choice to kill
by a [less than instantaneous] technique of strangula-
tion and by his use of three nonfatal stab wounds to
the victim’s lower back. Based on the circumstances
suggested by the evidence, the jury reasonably could
have found that [the defendant], from the point at which
he began committing his criminal acts, ‘remain[ed]
unlawfully’ in [the victim’s] home with the intent to
commit a crime.’’); Sparre v. State, 164 So. 3d 1183, 1200–
1201 (Fla.) (defendant’s invitation to premises was
‘‘effectively rescinded’’ when victim began attempting
futilely to defend herself from fatal attack), cert. denied,

U.S. , 136 S. Ct. 411, 193 L. Ed. 2d 325 (2015);
State v. Walker, 600 N.W.2d 606, 610 (Iowa 1999) (vic-
tim’s begging and resistance to assault amounted to
implicit revocation of defendant’s license to remain).
Notwithstanding common origins, modern burglary law
often differs significantly between jurisdictions. See
Quarles v. United States, U.S. , 139 S. Ct. 1872,
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1879, 204 L. Ed. 2d 200 (2019). Such variations are,
without more, generally insufficient to overcome the
weighty considerations attendant to stare decisis.42 See,
e.g., Graham v. Commissioner of Transportation, 330
Conn. 400, 420, 195 A.3d 664 (2018).

In light of the foregoing, we decline the defendant’s
invitation to overrule Allen and its progeny. The defen-
dant advances no argument on appeal that the conduct
at issue in the present case was unlikely to terrorize
the victim. As a result, the defendant’s sufficiency of
the evidence claim relating to the crime of burglary in
the first degree must fail.

III

Finally, we address the defendant’s claim of instruc-
tional error because we conclude that the issue of third-
party culpability is likely to arise on remand. The defen-
dant contends that a third-party culpability instruction
was reasonably supported by the evidence relating to
unidentified male DNA discovered on the victim’s vagi-
nal swab, her shoulder, and her bedroom doorframe.

42 The defendant relies on State v. Clark, 48 Conn. App. 812, 713 A.2d 834,
cert. denied, 245 Conn. 921, 717 A.2d 238 (1998), as an example of the
absurd results that would occur in the absence of a bright-line rule requiring
surreptitious conduct. In that case, the victim was sexually assaulted in her
own kitchen by an uninvited assailant. Id., 814, 824. The defendant argues
that, ‘‘[i]f the conduct [at issue in Clark] had occurred outdoors, [the defen-
dant in that case] would not have been guilty of the class B felony of burglary,
but only of the class D felony of third degree sexual assault. Clearly the
legislature did not intend for there to be such a disparity in the sentence a
person could receive simply because the crime was committed indoors as
opposed to outdoors.’’

It is, however, well established that such intrusions into the home cause
a unique form of injury that has traditionally been punished as a separate
and distinct offense under the law of this state. See, e.g., State v. Little, 194
Conn. 665, 675–76, 485 A.2d 913 (1984). In the absence of constitutional
infirmity, concerns regarding the penalty affixed by statute to the crime of
burglary are appropriately addressed to the legislature. See, e.g., Washington
v. Commissioner of Correction, 287 Conn. 792, 828, 950 A.2d 1220 (2008)
(acknowledging ‘‘the legislature’s authority to define crimes and [set] appro-
priate penalties’’).
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In response, the state argues that this evidence was
insufficient to support such an instruction.43 Specifi-
cally, the state argues that this evidence establishes only
that ‘‘the victim may have socialized, done drugs, and
had sex with various men in the days preceding her
death’’ and, therefore, fails to establish a direct connec-
tion ‘‘between any particular third party and the crimes
against the victim . . . .’’

The following additional facts and procedural history
are relevant to our discussion of this claim. Carll Ladd,
the supervisor of the DNA section of the state forensic
laboratory, testified at trial that a particular test had
indicated that both the defendant and a second, uniden-
tified male were contributors to DNA on the victim’s
vaginal swab.44 Ladd also testified that the defendant
was excluded as a contributor to certain unidentified
male DNA in saliva discovered on the victim’s shoul-
der.45 Finally, Ladd testified that the defendant also was
excluded as a contributor to certain unidentified male
DNA discovered at the location of a transfer bloodstain

43 We note that the state also contends that any error in this regard was
harmless and that the parties disagree on the burden of proof attendant to
such an analysis. See State v. Arroyo, 284 Conn. 597, 614, 935 A.2d 975
(2007) (declining to consider whether constitutional or nonconstitutional
standard of harmless error review applies to improper omission of third-
party culpability instruction). Because we address this claim as an issue
likely to arise on remand, we need not address questions of harmless error
in the present appeal.

44 Although testimony offered at trial indicated that the victim had unpro-
tected vaginal intercourse with a particular man the night before her death,
no evidence was introduced to demonstrate that that man was the source
of the unknown male DNA on victim’s vaginal swab.

45 Ladd indicated that this saliva came from a different source than other
male DNA found on a condom from the victim’s bedroom. In light of certain
posttrial evidence linking the condom to another man; see footnote 44 of
this opinion; it is reasonable to deduce that neither that man nor the defen-
dant was the source of the male DNA discovered on the victim’s shoulder.
We note that, although both the state and the defendant make the same
inference in briefing various issues in the present appeal, this information
was not available to the trial court when it instructed the jury.
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on the victim’s bedroom doorframe.46 Ladd testified that
he did not know precisely when any of this male DNA
was deposited.

The defendant’s revised request to charge included
the following proposed instruction regarding evidence
of third-party involvement: ‘‘You are hereby instructed
that a defendant may offer proof [that] indicates that
a third party, and not the defendant, committed some
of the acts for which the defendant is on trial. The defen-
dant must, however, show some evidence which, if
believed, tends to directly connect a third party to said
acts. The primary object of the third-party suspect testi-
mony is not to prove the guilt of the third party but to
raise a reasonable doubt about the guilt of the defen-
dant. In the present case, you have heard evidence con-
cerning the presence of the DNA of a person or persons
other than [the defendant] and [the victim] at the scene
of the crime. If that evidence leaves you with a reason-
able doubt as to [the defendant’s] guilt, you must find
him not guilty.’’47

The state objected to this proposed instruction at a
charging conference held on June 12, 2007. In response,
defense counsel asserted that such an instruction was
warranted by ‘‘the forensics’’ proffered at trial, citing
State v. Cerreta, 260 Conn. 251, 260–62, 796 A.2d 1176
(2002). After hearing arguments, the trial court con-
cluded that the defendant had failed to establish entitle-
ment to a third-party culpability instruction.

‘‘In determining whether the trial court improperly
refused a request to charge, [w]e . . . review the evi-
dence presented at trial in the light most favorable to

46 With respect to this sample, Ladd testified that the victim was a major
contributor and that the unidentified male was a minor contributor.

47 We note that the current revision of the model criminal jury instructions
contains similar language. See Connecticut Criminal Jury Instructions 2.6-
10, available at https://www.jud.ct.gov/JI/Criminal/Criminal.pdf (last visited
August 5, 2020).
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supporting the . . . proposed charge. . . . A request
to charge [that] is relevant to the issues of [a] case and
[that] is an accurate statement of the law must be given.
. . . If, however, the evidence would not reasonably
support a finding of the particular issue, the trial court
has a duty not to submit it to the jury. . . . Thus, a
trial court should instruct the jury in accordance with
a party’s request to charge [only] if the proposed instruc-
tions are reasonably supported by the evidence.’’ (Inter-
nal quotation marks omitted.) State v. Schovanec, 326
Conn. 310, 318–19, 163 A.3d 581 (2017). This court has
previously stated that ‘‘the very standards governing
the admissibility of [third-party] culpability evidence
also should serve as the standards governing a trial
court’s decision of whether to submit a requested [third-
party] culpability charge to the jury.’’ State v. Arroyo,
284 Conn. 597, 608–609, 935 A.2d 975 (2007).

We note that, although Arroyo did not expressly state
a particular standard of review for claims of instruc-
tional error related to third-party culpability, this court
has previously reviewed such claims under an abuse
of discretion standard. See State v. Schovanec, supra,
326 Conn. 320–23; State v. Jackson, 304 Conn. 383, 424,
40 A.3d 290 (2012); see also State v. James, 141 Conn.
App. 124, 137, 60 A.3d 1011, cert. denied, 308 Conn. 932,
64 A.3d 331 (2013); cf. State v. Ceballos, 266 Conn. 364,
422, 832 A.2d 14 (2003) (‘‘[w]e review a trial court’s
refusal to give a child credibility instruction for abuse
of discretion because that instruction is not for the state-
ment of any rule of law but for a cautionary comment
upon the evidence’’ (internal quotation marks omit-
ted)); State v. Hines, 243 Conn. 796, 816, 709 A.2d 522
(1998) (‘‘[t]he decision whether to give an instruction
on flight, as well as the content of such an instruction,
if given, should be left to the sound discretion of the
trial court’’).

The admissibility of third-party culpability evidence
is generally ‘‘governed by the rules relating to relevancy.
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. . . Relevant evidence is evidence having any ten-
dency to make the existence of any fact that is material
to the determination of the proceeding more probable
or less probable than it would be without the evidence.
. . . [E]vidence that establishes a direct connection
between a third party and the charged offense is rele-
vant to the central question before the jury, namely,
whether a reasonable doubt exists as to whether the
defendant committed the offense. Evidence that [raises]
only a bare suspicion that a third party, rather than
the defendant, committed the charged offense [is not]
relevant to the jury’s determination.’’ (Internal quota-
tion marks omitted.) State v. Schovanec, supra, 326
Conn. 319; see also State v. Baltas, 311 Conn. 786, 810,
91 A.3d 384 (2014) (‘‘in explaining the requirement that
the proffered evidence establish a direct connection to
a third party, rather than raise merely a bare suspicion
regarding a third party, we have stated [that] [s]uch
evidence is relevant, exculpatory evidence, rather than
merely tenuous evidence of [third-party] culpability’’
(internal quotation marks omitted)).

‘‘[I]n some cases, the location of [physical] evidence
at a particular crime scene will give rise to a reasonable
inference that the evidence was left at the scene by a
perpetrator of the crime, such as when the relationship
between the evidence and crime scene is close and
direct . . . .’’ (Citation omitted.) State v. West, 274
Conn. 605, 626–27, 877 A.2d 787, cert. denied, 546 U.S.
1049, 126 S. Ct. 775, 163 L. Ed. 2d 601 (2005). This nexus,
however, necessarily attenuates with distance. See id.,
627 (concluding that evidence discovered ‘‘at the
periphery of the crime scene’’ lacked probative value).
A comparison of our decisions in Cerreta and West is
illustrative of this principle.

In State v. Cerreta, supra, 260 Conn. 253, this court
considered a claim that third-party culpability evidence
was improperly excluded in violation of the defendant’s
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right to present a defense under the sixth and fourteenth
amendments to the United States constitution. The vic-
tim in that case, a seventy-four year old woman, died
from asphyxia after being bound with a sock in her
mouth. Id., 254. The defendant, who had been charged
with murder, sought to introduce forensic evidence con-
nected to the crime scene. Id., 253. Specifically, the
defendant submitted evidence indicating that hairs
found on both the victim’s body and the ligatures used
to bind her had not come from him. Id., 257–59. The
defendant also sought to introduce evidence that finger-
prints from a third party had been discovered on various
personal effects strewn about the victim’s body. Id., 254,
259. The trial court excluded these pieces of forensic
evidence on relevancy grounds. Id., 259. On appeal, the
defendant claimed that the proffered evidence should
have been admitted because it ‘‘was relevant to the
question of whether someone [else had] committed the
crime . . . charged.’’ Id. The state responded by
arguing, among other things, that the forensic evidence
stopped short of ‘‘conclusively exonerating the defen-
dant’’; id., 260; and was irrelevant ‘‘because it was
impossible to determine exactly when the hair and fin-
gerprints were left where the police discovered them.’’
Id., 263.

This court agreed with the defendant, concluding that
it could ‘‘discern no reasonable basis for concluding
that the exculpatory evidence the defendant sought to
introduce was irrelevant.’’ Id., 262. Specifically, we held
that ‘‘[e]vidence that a third party’s hair and fingerprints
were found at the crime scene [raised] more than a
bare suspicion that someone other than the defendant
may have committed the crime. Rather, the excluded
evidence established a direct connection between the
unidentified source of hair and fingerprints and the
scene of the murder. Such evidence meets the threshold
requirement that it directly connect a third party to the
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crime.’’48 Id., 263. We then rejected the state’s arguments
to the contrary: ‘‘The hair and fingerprints were recov-
ered not from the periphery of the crime scene but from
the victim’s body, the ligatures used to bind her hands
and feet, and the personal effects on and around her
body. This evidence was central to the only contested
issue at trial: the identity of the perpetrator. Although
it may be the case that this evidence would not have
exonerated the defendant unequivocally, such is not
the standard for relevance. All that must be shown is
that the evidence tends to support the conclusion for
which it is offered, even if it does so only to a slight
degree.’’ Id.

By contrast, in State v. West, supra, 274 Conn. 610,
this court concluded that the trial court did not abuse
its discretion by excluding certain forensic evidence
recovered from a crime scene. The defendant in that
case, who was charged with murder, sought to intro-
duce evidence eliminating her as the source of unidenti-
fied latent prints discovered in the victim’s home on a
second floor bathroom door and on the doorjamb of a
first floor bedroom. Id., 609, 623. The defendant claimed
‘‘that the unidentified . . . [prints were] relevant, and
therefore admissible, because that evidence established
that a person or persons other than the defendant were
present in those areas of [the] home where the intruder
had gone after entering . . . namely, the second floor

48 In reaching this conclusion, this court noted: ‘‘The restrictions placed
on [third-party] culpability evidence are concerned primarily with reliability
and, in essence, seek to ensure that a defendant does not introduce tenuous
evidence of [third-party] culpability in an attempt to divert from himself the
evidence of guilt. . . . Those same concerns do not exist . . . where the
evidence the defendant [seeks] to introduce [is] reliable, physical evidence
that had undergone the rigors of forensic analysis.’’ (Citations omitted.)
State v. Cerreta, supra, 260 Conn. 262, citing State v. Hernandez, 224 Conn.
196, 202, 618 A.2d 494 (1992) (evidence of threat by third party), and State
v. Echols, 203 Conn. 385, 392–94, 524 A.2d 1143 (1987) (evidence that third-
party lookalike committed similar crime in same vicinity).
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and the first floor master bedroom.’’ Id., 626. We rejected
that argument, concluding that the prints could have
been ‘‘made weeks, months or even years before’’ the
crimes at issue. Id. We noted that, although the location
of such evidence can ‘‘give rise to a reasonable inference
that the evidence was left at the scene by a perpetrator
. . . when the relationship between the evidence and
crime scene is close and direct,’’ the prints at issue in
that case ‘‘were located at the periphery of the crime
scene, where . . . they may have been left by any num-
ber of invitees . . . .’’ Id., 626–27. We remarked that,
‘‘[b]ecause the nexus between the prints and the crime
scene [was] so attenuated, and because there [were]
so many likely explanations for the prints aside from the
mere possibility that they were left by an unidentified
perpetrator, the evidence of the prints [was] lacking
in probative value.’’49 Id., 627. Accordingly, this court
concluded that the trial court did not abuse its discre-
tion by excluding the unidentified prints that the defen-
dant had sought to admit. Id.

The evidence forming the basis of the defendant’s
request for a third-party culpability instruction in the
present case was, of course, admitted into evidence
and placed before the jury.50 The trial court’s initial
decision to admit that evidence does not, however, nec-
essarily compel the issuance of a third-party culpability

49 This evidence stood in contrast to an unidentified print lifted from a
gasoline filled soda bottle that had been used in the commission of the
underlying crime that, we noted, had been properly admitted during the
course of the underlying trial. State v. West, supra, 274 Conn. 616, 627 n.29.

50 We note that the trial court ‘‘is in the best position to view the evidence
in the context of the entire case and has wide discretion in making its
evidentiary rulings.’’ State v. Schovanec, supra, 326 Conn. 320; see also State
v. Walsh, 67 Conn. App. 776, 790, 789 A.2d 1031, cert. denied, 260 Conn.
906, 795 A.2d 546 (2002). Like the decision of whether to give a third-party
culpability instruction, a trial court’s decision as to the admissibility of
‘‘[third-party] inculpatory evidence will be reversed on appeal only if the
court has abused its discretion or an injustice appears to have been done.’’
(Internal quotation marks omitted.) State v. West, supra, 274 Conn. 626.



Page 53CONNECTICUT LAW JOURNALApril 27, 2021

APRIL, 2021 503336 Conn. 452

State v. Ashby

instruction as a matter of law.51 ‘‘Whether a defendant
has sufficiently established a direct connection between
a third party and the crime with which the defendant
has been charged is necessarily a fact intensive inquiry.’’
State v. Baltas, supra, 311 Conn. 811. A trial court must
make that decision on the basis of the totality of the
evidence actually admitted at trial. See State v. Mar-
shall, 114 Conn. App. 178, 187, 969 A.2d 202 (noting
fluid nature of trials), cert. denied, 292 Conn. 911, 973
A.2d 661 (2009).

In order to determine whether the evidence actually
admitted during the course of the defendant’s trial would
have supported a third-party culpability instruction, we
look to the context surrounding it and the guiding prin-
ciples set forth in Cerreta and West. See State v. Arroyo,
supra, 284 Conn. 608–609. It cannot be said that two of
the DNA samples found on the victim’s body—namely,
the samples from her vaginal swab and from the saliva
on her shoulder—were recovered from the periphery
of the crime scene. Like the hair in Cerreta, that evi-
dence was recovered directly from the victim’s body.
It is important to note that context, and not proxim-
ity alone, is necessary to establish a direct connection
between forensic evidence and a third party to the crime.
In the present case, for example, Ladd gave a ‘‘general
estimate’’ that the unidentified male DNA found on the
victim’s vaginal swab could have lasted for up to three
days. Given this longer time frame, the unidentified
male DNA on the victim’s vaginal swab, in and of itself,
would have been insufficient to require a third-party

51 For example, a trial court that exercises its discretion to admit forensic
evidence demonstrating the presence of a third party at a crime scene
nonetheless may act within its discretion by declining to give a third-party
culpability instruction in the event the evidence actually admitted at trial
falls short of proving a direct connection. Put differently, the fact that the
trial court’s predicate evidentiary rulings may have benefited the defendant
does not compel the conclusion that its ultimate decision to withhold an
instruction was error. Cf. State v. Schovanec, supra, 326 Conn. 316–17, 323.



Page 54 CONNECTICUT LAW JOURNAL April 27, 2021

APRIL, 2021504 336 Conn. 452

State v. Ashby

culpability instruction as a matter of law. The male DNA
on the victim’s shoulder, however, would have existed
for a more limited duration and was not otherwise
explained by the record. Finally, the unidentified male
DNA on the doorframe of the victim’s bedroom was
recovered from a location that was, undisputedly, cov-
ered in the victim’s blood during the commission of the
crimes charged. That fact readily distinguishes it from
the prints on the doorjamb in West.

The state argues that the evidence of the unidentified
male DNA discovered at the crime scene was wholly
irrelevant because ‘‘there was no evidence as to when
any of that DNA had been deposited or to whom it
belonged.’’ The fact that both the source of the DNA and
the exact time that it was deposited remained unknown
does not, however, require a conclusion that the evi-
dence was irrelevant. Indeed, this court readily con-
cluded that the evidence at issue in Cerreta was admis-
sible, notwithstanding the absence of proof regarding
those same facts. See State v. Cerreta, supra, 260 Conn.
263 (‘‘The state took the position . . . that the
excluded evidence was unreliable, and therefore irrele-
vant, because it was impossible to determine exactly
when the hair and fingerprints were left where the
police discovered them. We find no merit in this argu-
ment.’’).

Viewing all of the evidence contained in the record
in the light most favorable to supporting the proposed
charge; see, e.g., State v. Schovanec, supra, 326 Conn.
318; we conclude that the defendant satisfied the thresh-
old requirement of establishing a direct connection
between at least some of the unidentified male DNA
discovered in the victim’s apartment and the various
crimes alleged. Because the DNA on the victim’s shoul-
der and the bedroom doorframe would have reasonably
supported an instruction on third-party culpability, we
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conclude that the trial court abused its discretion by
declining to provide such an instruction to the jury.52

The judgment is reversed and the case is remanded
for a new trial.

In this opinion PALMER, McDONALD, D’AURIA,
KAHN and ECKER, Js., concurred.

MULLINS, J., concurring in part and dissenting in
part. I respectfully disagree with part I of the majority
opinion1 because, in my view, there is ample support
in the record for the trial court’s factual finding that
Kenneth Pladsen, Jr., was not acting as an agent of the
state when he elicited certain incriminating statements
from the defendant, Lazale Ashby. Accordingly, I would
conclude that the trial court correctly denied the defen-
dant’s motion to suppress those statements because the
state did not obtain them in violation of the defendant’s
sixth amendment right to counsel under Massiah v.
United States, 377 U.S. 201, 84 S. Ct. 1199, 12 L. Ed. 2d
246 (1964). I would therefore affirm the defendant’s
convictions stemming from the December 1, 2002 mur-
der of the victim.2

52 We emphasize that the question of whether the evidence actually admit-
ted in any new trial will reasonably support a third-party culpability instruc-
tion must be vested, in the first instance, to the sound discretion of the trial
court. See, e.g., State v. Jackson, supra, 304 Conn. 424.

1 I agree with and join parts II and III of the majority opinion.
2 I have reviewed the numerous other claims of error that the defendant

has raised in the present case; see footnote 2 of the majority opinion; and
conclude that none of them warrants a reversal of any of his convictions,
either because they lack merit, or because they constitute harmless error.
With respect to the trial court’s improper failure to instruct the jury on
third-party culpability; see part III of the majority opinion; I would conclude
that, assuming without deciding that such errors are subject to the constitu-
tional harmless error standard; see State v. Arroyo, 284 Conn. 597, 614, 935
A.2d 975 (2007); the error was harmless beyond a reasonable doubt. The
absence of the instruction did not preclude the defendant from advancing
his third-party culpability defense, as evidence of third-party culpability—
DNA from unknown individuals found on the victim and around her apart-
ment—was admitted into evidence at trial, and defense counsel argued
during closing argument that one of these unknown individuals could have
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Consistent with the majority of jurisdictions across
the country, this court has recognized that an informant
who obtains incriminating information from a defen-
dant is not an agent of the state for purposes of Massiah
unless the state had expressly or implicitly directed the
informant to obtain information, or offered the infor-
mant some type of benefit in exchange for information.
See, e.g., State v. Swinton, 268 Conn. 781, 858, 847 A.2d
921 (2004) (jailhouse informant was not state agent when
he obtained information without having been directed
to do so or offered reward). Pladsen’s testimony at
the suppression hearing, which this court is bound to
accept on appeal because the trial court explicitly cred-
ited it, establishes that these requirements are not pres-
ent in this case.

Pladsen testified that, during his single meeting with
Detective Andrew Weaver of the Hartford Police Depart-
ment on January 5, 2007, (1) Weaver never instructed
him to obtain information from or do ‘‘anything relative
to’’ the defendant, (2) he and Weaver made no ‘‘agree-
ment of any sort,’’ (3) it was not ‘‘implied’’ to him that
he should obtain information, and (4) Weaver made
‘‘very clear’’ he was not offering any benefits or deals
and, in fact, lacked the authority to do so. Pladsen fur-
ther testified that his subsequent decision, made several
months later, to obtain the incriminating statements
from the defendant was one that he made ‘‘on [his]
own,’’ rather than in response to any directive from
Weaver, and that he did so on the ‘‘spur of the moment’’
when ‘‘the opportunity presented itself . . . .’’ This tes-
timony provides ample—if not overwhelming—support
for the trial court’s finding that Pladsen was not a state
agent.

killed the victim. Further, the state’s case against the defendant was strong.
Among other things, the defendant’s DNA was found on the vaginal swab
taken from the victim and he provided a written, sworn statement to the
police in which he confessed in detail to having stabbed and strangled the
victim. See footnote 5 of the majority opinion and accompanying text.
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This case also lacks any of the other circumstances
typically characteristic of an agency relationship. The
state had no preexisting arrangement with Pladsen or
any plan to use his services. Pladsen had no history of
serving as an informant; indeed, Weaver was completely
unaware of Pladsen until he reached out to Weaver
and requested a meeting. Nor did the police have any
involvement in or control over Pladsen’s activities. They
were uninvolved in the placement of Pladsen in the cell
next to the defendant, and Weaver’s single meeting with
Pladsen occurred several months before Pladsen
obtained the incriminating information from the defen-
dant. During the intervening months, Weaver never com-
municated directly with Pladsen and did not direct or
control his interactions with the defendant. Most impor-
tant, no state official ever asked, directed or suggested
that Pladsen obtain any information from the defendant.
In light of this evidence, I simply do not see how the
trial court’s finding that Pladsen was acting on his own
initiative, rather than as an agent of the state, is not
supported by substantial evidence.

The majority does not dispute most of these points.
Instead, it approaches the agency question from an
entirely different road—one that, in my view, cannot
be reconciled with this court’s prior cases. In so doing,
the majority implicitly overrules or abrogates numerous
of this court’s prior decisions addressing agency ques-
tions in the context of sixth amendment and other con-
stitutional claims. For instance, this court has long rec-
ognized that a trial court’s agency determination is a
factual question that must be upheld on appeal as long
as it is supported by substantial evidence. Today, how-
ever, the majority reverses that line of cases and con-
cludes that it is a mixed question of law of fact subject
to plenary review.

Furthermore, and far more significant, the majority
abandons this court’s long settled test for determining
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whether an informant acted as a state agent—a test
requiring some showing that the police had expressly
or impliedly asked for information or offered an induce-
ment for obtaining it—in favor of a new standard under
which the dispositive question is whether the police
‘‘knew or should have known’’ that the conversation
with the informant ‘‘was likely to end in further deliber-
ate elicitation.’’ I respectfully disagree with this new
standard. In my view, it is based on a misreading of the
United States Supreme Court’s decision in United States
v. Henry, 447 U.S. 264, 100 S. Ct. 2183, 65 L. Ed. 2d 115
(1980), a case widely regarded as largely irrelevant to
the agency prong of Massiah, and is at odds with prece-
dent from this court and other jurisdictions.

Finally, even accepting the majority’s framing of the
correct standard, I disagree that Weaver ‘‘knew or should
have known’’ that his meeting with Pladsen, as opposed
to Pladsen’s own preexisting desire to curry favor with
the police, would have prompted Pladsen to attempt
to elicit additional incriminating information from the
defendant. In my view, the majority’s analysis reads
more into the testimony at the suppression hearing than
is appropriate, relies on factors that have limited or
no relevance to agency, and is based primarily on the
majority’s own assumptions about what motivated Plad-
sen and how he interpreted his meeting with Weaver,
some of which are undermined by Pladsen’s own testi-
mony.

To be sure, the majority raises some legitimate con-
cerns about the way in which Weaver handled his inter-
actions with Pladsen. In particular, Weaver asked Plad-
sen if he would be willing to wear a wire sometime in
the future in order to record his conversations with the
defendant. Although Weaver never pursued the wire
and made clear to Pladsen that he was not authorizing
such a tactic and, in fact, lacked authority to proceed
any further, such a statement, when considered in isola-
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tion, could arguably have suggested to Pladsen that
additional incriminating information was desired. Ulti-
mately, however, the significance the majority accords
this statement is directly contradicted by Pladsen’s own
testimony—which was credited by the trial court—that
he had not been offered anything or directed to do any-
thing, and that he obtained the information from the
defendant, not as a result of anything Weaver had said
to him, but on his own initiative.

I

APPLICABLE LEGAL PRINCIPLES

I begin with the general principles governing the
defendant’s claim. Under Massiah v. United States,
supra, 377 U.S. 201, a defendant’s sixth amendment
right to counsel is violated if a state agent deliberately
elicits incriminating information from the defendant
after formal charges have been brought and outside the
presence of the defendant’s counsel. Id., 205–206. ‘‘[T]he
prosecutor and police have an affirmative obligation
not to act in a manner that circumvents and thereby
dilutes the protection afforded by the right to counsel.’’
Maine v. Moulton, 474 U.S. 159, 171, 106 S. Ct. 477, 88
L. Ed. 2d 481 (1985).

To prevail on a Massiah claim, the defendant must
demonstrate that the informant both (1) was acting as
an agent of the state, and (2) ‘‘deliberately elicited’’ the
incriminating statements from him. (Internal quotation
marks omitted.) State v. Swinton, supra, 268 Conn.
855–56. Under this dual pronged analysis, ‘‘the agency
inquiry is precedent to and distinct from determining
whether [the] agent ‘deliberately elicits’ information.’’
(Emphasis added.) Creel v. Johnson, 162 F.3d 385, 393
(5th Cir. 1998), cert. denied, 526 U.S. 1148, 119 S. Ct.
2027, 143 L. Ed. 2d 1038 (1999); see, e.g., State v. Swin-
ton, supra, 855–56 (analyzing separately questions of
agency and deliberate elicitation).
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In the present case, the state does not contest that
Pladsen deliberately elicited information from the
defendant. The sole issue is whether Pladsen was acting
as an agent of the state when he did so. As I will explain;
see part II of this opinion; there is ample support in
the record for the trial court’s finding that he was not.

A

Standard of Review

Before addressing the substantive agency question,
however, I must note my disagreement with the majori-
ty’s treatment of the trial court’s finding that Pladsen
was not acting as an agent of the state as a question
of law that is subject to plenary review. I would adhere
to this court’s long line of decisions, all of which recog-
nize that such determinations are factual findings that
are entitled to deference on appeal.

It is well settled in Connecticut that ‘‘[t]he issue of
agency, even in a constitutional context, is primarily a
question of fact . . . .’’ (Citations omitted.) State v.
Alexander, 197 Conn. 180, 185, 496 A.2d 486 (1985); see
also State v. Swinton, supra, 268 Conn. 855 (agency is
‘‘issue of fact’’). Ordinarily, this court cannot overturn
factual findings unless they are clearly erroneous.
‘‘When, however, [a question of fact is essential to the
resolution of a constitutional claim and] the credibility
of the witnesses is not the primary issue, our customary
deference to the trial court is tempered by the necessity
for a scrupulous examination of the record to ascertain
whether such a factual finding is supported by substan-
tial evidence.’’ (Internal quotation marks omitted.) State
v. Alexander, supra, 185.

This ‘‘substantial evidence’’ standard of review, how-
ever, although less deferential than the clearly errone-
ous standard, does not amount to plenary review. See
State v. Pinder, 250 Conn. 385, 421, 736 A.2d 857 (1999)
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(‘‘the ‘substantial evidence’ language’’ is ‘‘inconsistent
with the plenary review that we in fact conduct’’ when
reviewing legal question of whether confession is volun-
tary); see also State v. Johnson, 253 Conn. 1, 124–26, 751
A.2d 298 (2000) (Schaller, J., dissenting) (scrupulously
reviewing record for substantial evidence is more defer-
ential than plenary review). In other words, we cannot
disregard the trial court’s finding and make our own
independent determination as to whether Pladsen was
an agent of the state. Rather, the trial court’s conclusion
is ‘‘entitled to deference so long as [it is] supported by
substantial evidence . . . .’’ State v. Whitaker, 215
Conn. 739, 754, 578 A.2d 1031 (1990). That is why this
court has upheld findings that no agency relationship
existed on appeal, even when the record revealed some
evidence tending to show such a relationship. See State
v. Alexander, supra, 197 Conn. 187 (trial court’s finding
that private citizen was not state agent was supported
by substantial evidence despite extensive police involve-
ment and encouragement because ‘‘[b]alanced against
these factors’’ was evidence that ‘‘support[ed] the trial
court’s conclusion’’); see also State v. Lasaga, 269 Conn.
454, 466–67, 848 A.2d 1149 (2004) (upholding finding
of no agency relationship despite ‘‘conflicting testimony
regarding whether the police had asked [the private
citizen] to continue to provide them with more informa-
tion’’).

The majority acknowledges this ‘‘substantial evi-
dence’’ limitation on our scope of review in passing but
then proceeds to treat agency as a mixed question of
law and fact, deferring only to the trial court’s subsid-
iary factual findings, while reviewing de novo the
court’s ultimate determination of whether those facts
created an agency relationship.3

3 After referencing the substantial evidence test, the majority observes in
the very next sentence that, ‘‘to the extent that the resolution of [the agency]
question calls for application of the controlling legal standard to the histori-
cal facts, it presents a . . . question of law . . . which [this court reviews]
de novo.’’ (Internal quotation marks omitted.) As support for this proposition,
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This court, however, has uniformly recognized that
the ultimate determination of agency is itself a factual
finding; see State v. Swinton, supra, 268 Conn. 855;
State v. Alexander, supra, 197 Conn. 185; that must be
upheld on appeal as long as there is substantial evidence
to support it. See State v. Betts, 286 Conn. 88, 101, 942
A.2d 364 (2008) (‘‘there was substantial evidence to
support the trial court’s conclusion that [the private
actor] was not an agent of the police’’); State v. Lasaga,
supra, 269 Conn. 466 (‘‘our examination of the record
reveals that there was substantial evidence for the trial
court’s conclusion’’ that private actor was not state
agent); State v. Alexander, supra, 185 (‘‘there was sub-
stantial evidence for the trial court’s conclusion that
[the private actor] was not acting as an agent of the
state’’); see also State v. Betts, supra, 95 n.14 (emphasiz-
ing that agency issues are correctly reviewed under
substantial evidence rather than plenary standard).

In footnote 19 of its opinion, the majority expressly
disavows the substantial evidence method of review
applied in these prior decisions—thereby rendering the
conclusions reached in those decisions of virtually no
precedential value—in favor of the de novo standard
employed by many of the federal courts of appeals.4

the majority quotes State v. Castillo, 329 Conn. 311, 322–23, 186 A.3d 672
(2018), a decision addressing whether the defendant was in custody for
purposes of a fifth amendment claim, which is an issue that, unlike the
issue of agency, has long been recognized as a mixed question of law and
fact subject to de novo review.

4 As a justification for its departure from this court’s prior cases, the
majority notes that ‘‘questions of law abound in [the] context’’ of an agency
analysis. See footnote 19 of the majority opinion. But Alexander and its
progeny were not incorrect in applying substantial evidence review merely
because the question of agency involves the application of a legal standard.
Many disputed issues require a legal standard to be applied to underlying
facts, yet are not treated as questions of law subject to de novo review.
See, e.g., Ferndale Dairy, Inc. v. Geiger, 167 Conn. 533, 537–38, 356 A.2d
91 (1975) (‘‘it [was] a question of fact to be determined by the jury in applying
established legal principles whether the manner in which the [defendant’s]
car was operated and brought to a stop was the proximate cause of the
accident’’).
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Although I welcome any tacit concession from the
majority that the trial court’s determination that Plad-
sen was not a state agent is supported by substantial
evidence and would have to be upheld under that stan-
dard, I see no compelling reason to take the drastic step
of overturning this body of case law, particularly when
neither party in the present case has explicitly asked
us to do so, and when federal courts of appeals are
split on the issue.5 See State v. McCleese, 333 Conn. 378,
412–13, 215 A.3d 1154 (2019) (‘‘when no party has asked
us to overrule precedent, we are particularly reluctant
to address . . . much less disturb’’ such precedent).

The majority’s use of a plenary standard of review
colors its analysis in substantive ways. Rather than limit
itself to the question of whether there is adequate sup-
port in the record for the trial court’s finding, the major-
ity bases its analysis largely on its own assumptions
about Pladsen’s subjective motivations and how he
likely interpreted his conversation with Weaver. For
instance, the majority posits that Weaver’s meeting with
Pladsen must have ‘‘indicate[d]’’ to Pladsen that the
state wanted incriminating information about the defen-
dant; that Pladsen must have ‘‘readily infer[red]’’ that
the state only wanted verifiable evidence about this par-
ticular case, ‘‘such as a recording or writing’’; that their
conversation suggested to Pladsen that the state would
be willing to provide him with a benefit in exchange
for information; and that the state’s decision not to
object to Pladsen’s subsequent request for modification
of his sentence ‘‘provided something objectively valu-
able [to Pladsen] in exchange for [his] cooperation.’’

Pladsen, however, who was questioned extensively
at the suppression hearing, never testified that he inter-

5 There also are federal courts of appeals that, consistent with Connecticut
case law, treat the ultimate finding of agency as a question of fact. See
United States v. Li, 55 F.3d 325, 328 (7th Cir. 1995); United States v. Van
Scoy, 654 F.2d 257, 261 (3d Cir.), cert. denied, 454 U.S. 1126, 102 S. Ct. 977,
71 L. Ed. 2d 114 (1981).
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preted his meeting with Weaver in the manner that the
majority suggests. Nor did the trial court make any
such factual findings. I, of course, acknowledge that
our scrupulous review of the record ‘‘must take account
of any undisputed evidence that does not support the
trial court’s ruling . . . but that the trial court did not
expressly discredit.’’ State v. Edmonds, 323 Conn. 34,
39, 145 A.2d 861 (2016); see also State v. DeMarco, 311
Conn. 510, 520 and n.4, 88 A.3d 491 (2014). This basic
proposition does not, however, permit this court to draw
its own factual inferences from the evidence and then
use those inferred facts as the basis for reversing the
trial court’s ultimate finding that Pladsen was not a
state agent. The limited question before us is whether
the trial court’s finding is supported by substantial evi-
dence, not whether we, ourselves, would draw a differ-
ent conclusion on the basis of that evidence.

Indeed, a number of the majority’s assumptions about
how Pladsen interpreted his meeting with Weaver are
directly contradicted by Pladsen’s own testimony,
which the trial court expressly credited.6 For instance,
contrary to the majority’s supposition that the meeting
confirmed in Pladsen’s mind that the state would treat
him favorably in exchange for information about the
defendant, Pladsen testified that Weaver made it ‘‘very
clear’’ that he could offer no deals or benefits, and flatly
denied that he and Weaver had reached any mutual
understanding by ‘‘implication,’’ that anything had been
‘‘implied’’ to him, or that there was any ‘‘meeting of the
minds . . . .’’ Further, any suggestion by the majority
that Pladsen’s decision to elicit information from the
defendant was spurred on by Weaver is hard to square

6 The trial court rejected the defendant’s claim that Pladsen’s testimony
at the suppression hearing should be discounted in light of his extensive
criminal history and mental health issues. Instead, the trial court observed
that his testimony was ‘‘intelligent and responsive . . . .’’ The trial court
then found: ‘‘[T]he court had sufficient evidence to assess the credibility of
Pladsen’s hearing testimony, and the court did credit Pladsen’s testimony.’’
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with Pladsen’s testimony that, when he left the meeting,
he did not necessarily intend to seek information from
the defendant, and that his subsequent decision to do
so (made several months later) was one that he made
‘‘on [his] own.’’

Accordingly, I would adhere to this court’s prior deci-
sions and review the trial court’s determination of
agency only for substantial evidence. The majority’s
resort to plenary review, in addition to its overruling
of these prior cases, results in an analysis that is unteth-
ered to the trial court’s factual findings and is based
entirely on its own independent interpretation of the
evidence. Such an approach invades the province of
the trial court as principal fact finder. See, e.g., State v.
Johnson, supra, 253 Conn. 124 (Schaller, J., dissenting)
(application of de novo rather than substantial evidence
review to factual determination ‘‘invad[es] the province
of the jury’’).

B

Legal Standard for Determining Agency

I also disagree with the legal standard the majority
applies for determining whether Pladsen was a state
agent. Abandoning the multifactor test recognized in
this court’s prior agency cases, the majority relies on
United States v. Henry, supra, 447 U.S. 264, to conclude
that Pladsen was a state agent because Weaver ‘‘knew
or should have known’’ that the conversation with the
informant ‘‘was likely to end in further deliberate elicita-
tion.’’ I disagree with the majority’s adoption of this
new standard. As case law from this court and other
jurisdictions has recognized, agency depends not on
what the officer knew or should have known, but on
whether the officer’s conduct amounted to an express
or implied request for information or offer of a benefit
in exchange for information.
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As an initial matter, Henry is of limited import in the
present case because it was decided in the context of
the deliberate elicitation prong of Massiah, rather than
the agency prong. Indeed, the agency relationship
between the inmate and the government was clear and
virtually undisputed in Henry. The inmate had been
serving the government as a paid informant for more
than one year pursuant to a contingency fee arrange-
ment under which the government would compensate
him only when he provided favorable information.7

United States v. Henry, supra, 447 U.S. 270. Govern-
ment officers directed the inmate to approach the defen-
dant, who was housed in the same jail awaiting trial,
and instructed him ‘‘not to initiate’’ any conversations
with the defendant but to ‘‘be alert to any statements’’
that the defendant might make about the crimes for
which he was charged. Id., 266. Despite these instruc-
tions, the inmate engaged the defendant in conversa-
tions and extracted incriminating statements from him,
which later were admitted against him at trial. Id., 266–
67. The government paid the inmate for this assistance.
Id., 266.

The United States Supreme Court framed the issue
as being ‘‘whether under the facts of this case a [g]overn-
ment agent ‘deliberately elicited’ incriminating state-
ments from [the defendant] within the meaning of Mas-
siah.’’ Id., 270. In answering this question in the affirmative,
the court relied on three factors: ‘‘First, [the informant]
was acting under instructions as a paid informant for
the [g]overnment; second, [the informant] was ostensi-
bly no more than a fellow inmate of [the defendant];

7 The majority’s characterization of Henry as a case in which the informant
‘‘previously had been paid for providing information,’’ fails to adequately
capture how clear and indisputable the agency relationship was in that case.
The informant in Henry had not merely been paid for information in the
past; he also was subject to a formal, ongoing agreement with government
officials under which he would be compensated if, and only if, he provided
information that proved to be favorable. See United States v. Henry,
supra, 270.
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and third, [the defendant] was in custody and under
indictment at the time he was engaged in conversation
by [the informant].’’ Id. In response to the government’s
argument that the informant had been specifically
instructed not to affirmatively seek information, the
court made the following observation, which the major-
ity seizes on in the present case: ‘‘Even if the [officer’s]
statement that he did not intend that [the informant]
would take affirmative steps to secure incriminating
information is accepted, he must have known that such
propinquity likely would lead to that result.’’ (Emphasis
added.) Id., 271.

I do not believe that Henry stands for the proposition
that agency depends on whether the officer who meets
with the informant ‘‘must have known’’ that their con-
versation would cause the informant to later attempt
to seek additional information from the defendant. See
State v. Willis, 496 S.W.3d 653, 709 (Tenn. 2016) (Reject-
ing argument that ‘‘the defendant may establish that an
informant was a government agent by a mere showing
that the [s]tate ‘must have known that its agent was
likely to obtain incriminating statements’ from the
defendant without counsel present . . . . We must
reject any test that would deem an informant to be a
government agent simply because the government was
aware or ‘must have known’ that the informant would
likely receive incriminating statements from the defen-
dant.’’), cert. denied, U.S. , 137 S. Ct. 1224, 197
L. Ed. 2d 466 (2017).

Indeed, as courts have consistently recognized,
Henry says little about agency at all. The United States
Supreme Court ‘‘essentially assumed the existence of
agency’’ in Henry because the informant’s contingency
fee arrangement with the government made agency a
nonissue. Thomas v. Cox, 708 F.2d 132, 135 n.2 (4th
Cir.), cert. denied, 464 U.S. 918, 104 S. Ct. 284, 78 L.
Ed. 2d 262 (1983). Instead, the focus in Henry was on
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the distinct question of whether the statements were
‘‘deliberately elicited . . . .’’ United States v. Henry,
supra, 447 U.S. 277 (Powell, J., concurring) (‘‘I under-
stand that the decision today rests on a conclusion that
this informant deliberately elicited incriminating infor-
mation’’); see also Creel v. Johnson, supra, 162 F.3d 393
(declining to adopt principle from Henry as standard
for determining agency because Henry concerned only
deliberate elicitation prong); United States v. York, 933
F.2d 1343, 1356 (7th Cir.) (‘‘Henry . . . focused more
directly on whether the challenged statements had been
deliberately elicited rather than the question of whether
the informants were acting as government agents’’)
(overruled in part on other grounds by Wilson v. Wil-
liams, 182 F.3d 562, 565 (7th Cir. 1999)), cert. denied,
502 U.S. 916, 112 S. Ct. 321, 116 L. Ed. 2d 262 (1991);
United States v. Watson, 894 F.2d 1345, 1347–48 (D.C.
Cir. 1990) (fact that informant was in custody, which
was relied on as relevant factor in Henry, is irrelevant
to agency); State v. Swinton, supra, 268 Conn. 858 (not-
ing that Henry did not discuss agency); State v. Alexan-
der, supra, 197 Conn. 184 (‘‘Henry did not specifically
address the question of agency’’). Thus, the majority’s
reliance on Henry for the governing standard on agency
questions in misplaced.

Moreover, this court has never interpreted Henry as
suggesting that an agency relationship depends on what
the officer who met with the informant knew or should
have known. Instead, this court explained in Alexander:
‘‘In Henry, the [c]ourt considered it critical that the
informant, previously in the government’s paid employ
in similar missions, was specifically contacted by the
government and given his charge respecting the pro-
curement of possibly incriminating information from
[the defendant]. Also important to the Henry [c]ourt
was the fact that the informant’s mission was on a
[contingent fee] basis . . . thereby demonstrating a
formal prearrangement . . . between [the] state and
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[the] informant . . . . From these circumstances the
[c]ourt in Henry was able to characterize the informant
as a [g]overnment agent expressly commissioned to
secure evidence . . . from the accused.’’ (Citations
omitted; internal quotation marks omitted.) State v.
Alexander, supra, 197 Conn. 184, quoting Thomas v.
Cox, supra, 708 F.2d 135; see also State v. Swinton,
supra, 268 Conn. 858 (characterizing Henry as case in
which ‘‘government officials . . . identified [a] speci-
fic [prisoner] from whom they wanted information and
found [an informant] to retrieve that information’’).8

Thus, it was the officers’ specific instructions to the
informant and their preexisting fee arrangement with
him—and not the officers’ constructive knowledge—
that drove the United States Supreme Court’s agency
analysis in Henry.

Consistent with this interpretation of Henry, this
court, in Alexander, established the following standard
for addressing agency questions: ‘‘The existence of an
agency relationship . . . turns [on] a number of factual
inquiries into the extent of police involvement with
the informant. Those inquiries include the following:
whether the police have promised the informant a
reward for his cooperation or whether he is self-moti-
vated . . . whether the police have asked the infor-
mant to obtain incriminating evidence and placed him
in a position to receive it . . . and whether the informa-
tion is secured as part of a government initiated, [preex-

8 See also Matteo v. Superintendent, SCI Albion, 171 F.3d 877, 893 (3d
Cir.) (characterizing Henry as concluding that informant was agent ‘‘because
he was paid and acting under instructions from the government,’’ and noting
that Henry did not ‘‘generalize these factors into a rule defining government
agency for future cases’’ (internal quotation marks omitted)), cert. denied
sub nom. Matteo v. Brennan, 528 U.S. 824, 120 S. Ct. 73, 145 L. Ed. 2d 62
(1999); Manns v. State, 122 S.W.3d 171, 179 (Tex. Crim. App. 2003)
(‘‘[although] not addressing directly what makes an informant a government
agent, the [c]ourt’s [decision in Henry] at least indicates that an informant
qualifies if he has a prior arrangement with the government to be paid for
obtaining information and is directed in some manner to obtain information
from the defendant’’).
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isting plan].’’ (Citations omitted.) State v. Alexander,
supra, 197 Conn. 184–85. Since Alexander, this court
has consistently relied on these factors as ‘‘the primary
factors to be considered in determining when an other-
wise private citizen has become an agent of the govern-
ment.’’ State v. Gordon, 197 Conn. 413, 421, 504 A.2d 1020
(1985); see id. (relying on factors in context of sixth
amendment right to counsel); see also State v. Betts,
supra, 286 Conn. 89, 96 (fourth amendment search and
seizure); State v. Lasaga, supra, 269 Conn. 463–64 (fourth
amendment search and seizure); State v. Swinton,
supra, 268 Conn. 855–59 (sixth amendment right to
counsel).

As the Alexander factors indicate on their face, an
agency analysis turns not on the officer’s constructive
knowledge about the informant’s likely future conduct,
but on whether the officer said or did anything that
amounted to an express or implied request for informa-
tion or offer of a reward for information. A review of
this court’s sixth amendment cases demonstrates that,
in the absence of these minimal requirements, there is
no agency relationship.

Alexander, this court’s leading agency decision in the
sixth amendment context, is perhaps the most compel-
ling example. In that case, the defendant was incarcer-
ated while awaiting trial on arson charges. State v. Alex-
ander, supra, 197 Conn. 181, 188. At the time, the vic-
tim, who had been implicated as an accomplice in that
arson, was missing. Id., 181. James Papagolas, who had
befriended both the defendant and the victim, encoun-
tered two police officers by chance and informed them
that he was planning to visit the defendant in jail. Id.,
182, 186. Papagolas ‘‘agreed to contact the police if he
heard anything about the victim.’’ Id., 186. During a
subsequent visit, the defendant admitted to Papagolas
that he had killed the victim. Id. Papagolas immediately
informed the officers of the defendant’s confession. Id.
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After learning of the defendant’s admission, the offi-
cers drove Papagolas to the jail on three subsequent
occasions for additional visits with the defendant. Id.
Each time, the officers waited for Papagolas outside the
jail, and, on the ride home, Papagolas told them what
he had learned from the defendant. Id. During the final
visit, the defendant told Papagolas where the victim’s
body was located. Id., 186–87. At his trial for the murder,
the defendant moved to suppress the incriminating
statements he made to Papagolas on the ground that
they were elicited from him without his counsel present,
in violation of Massiah. Id., 182–83. The trial court found
that Papagolas was not acting as a state agent and
admitted the statements. Id., 183.

This court affirmed, concluding that there was ‘‘sub-
stantial evidence’’ to support the trial court’s finding
because, ‘‘[a]lthough the police may have supported
and even encouraged Papagolas’ efforts to obtain infor-
mation from the defendant, their involvement was not
so extensive as to create an agency relationship.’’ Id.,
185–86. This court acknowledged that ‘‘[t]he transpor-
tation service provided by the police is the strongest
evidence of a possible agency relationship’’ and that
there was evidence that, ‘‘by the time of his final visit,
Papagolas was motivated, at least in part, by a feeling
of responsibility toward the police.’’ Id., 187. ‘‘There was
also conflicting testimony about whether [the officers]
ever asked Papagolas to go to the jail to get information
as opposed to simply supporting his own decision to
go there.’’ Id. Nonetheless, this court concluded that,
‘‘[i]n sum,’’ the record provided adequate support for the
trial court’s finding because ‘‘[b]alanced against these
factors, which tend to show police involvement, is the
fact that the police neither initiated contact with Papa-
golas nor directed his activities. Papagolas had no previ-
ous affiliation with the police and was neither rewarded
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monetarily nor promised any favors in return for his
cooperation.’’ Id.

Given the officers’ extensive involvement with Papa-
golas—they drove him to visit the defendant multiple
times after learning he had elicited a confession from
the defendant—they surely ‘‘knew or should have
known’’ that their conduct would lead to Papagolas’
attempt to elicit additional incriminating statements
from the defendant. See State v. Betts, supra, 286 Conn.
98 (‘‘[Alexander] illustrates how extensive police con-
tact with a private citizen may be without creating an
agency relationship’’). Nonetheless, this court upheld
the trial court’s finding that Papagolas was not an agent
of the state, demonstrating that agency does not depend
on what the officers must have known but, rather, on
whether they ‘‘directed [the informant’s] activities’’ or
promised something ‘‘in return for [the informant’s]
cooperation.’’9 State v. Alexander, supra, 197 Conn. 187.

9 The majority suggests that Alexander was overruled by the United States
Supreme Court’s subsequent decision in Maine v. Moulton, supra, 474 U.S.
171, which recognized the police’s ‘‘affirmative obligation’’ not to circumvent
defendants’ sixth amendment right to counsel. I disagree. As with Henry,
Moulton involved a clear and indisputable case of agency and was decided
solely on the basis of the ‘‘deliberate elicitation’’ prong of Massiah. The
informant in Moulton had entered into an agreement to assist the police
in their investigation in exchange for leniency and, acting under police
instruction, secretly recorded a series of conversations between him and
his codefendant. Id., 163–64. The sole question in that case was whether
the informant had not ‘‘deliberately elicited’’ the statements because the
codefendant, rather than the informant, had been the one to initiate the
conversations. Id., 174–75. Because agency was not at issue, Moulton neither
overruled nor abrogated this court’s discussion of agency principles in Alex-
ander. See Creel v. Johnson, supra, 162 F.3d 393 (defendant’s ‘‘reliance on
Moulton [for applicable agency standard] is misplaced because Moulton,
which involved a clear case of agency, addressed the different issue of
whether the prohibition on using undisclosed agents to ‘deliberately elicit’
information extended to [when] the accused initiates contact with the
agent’’); United States v. Li, supra, 55 F.3d 328 (reference in Moulton to
government’s ‘‘affirmative obligation’’ to preserve sixth amendment rights
did not affect agency analysis because agency was not at issue); Common-
wealth v. Murphy, 448 Mass. 452, 460, 862 N.E.2d 30 (2007) (‘‘[a]gency was
not a contested issue in . . . Moulton’’ (citation omitted)); State v. Willis,
supra, 496 S.W.3d 709 and n.19 (Moulton addressed only deliberate elicitation
and was irrelevant to agency); Manns v. State, 122 S.W.3d 171, 179 (Tex.
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Indeed, as I will explain; see part II of this opinion;
Alexander cannot be reconciled with the majority’s con-
clusion in the present case.10

This court also emphasized these baseline agency
requirements in the jailhouse informant context in State
v. Swinton, supra, 268 Conn. 781. In Swinton, an inmate
assisted the police in multiple cases unrelated to the
defendant. Id., 852–53. While still serving as an infor-

Crim. App. 2003) (‘‘Moulton . . . adds little to the present discussion
[regarding agency]’’).

10 In addition to concluding that Alexander was overruled by Moulton;
see footnote 9 of this opinion; the majority writes Alexander off as being
of ‘‘limited utility’’ in the present case because the informant in Alexander
(1) had not been offered anything in exchange for his cooperation, and
(2) was not an inmate. Neither of these factors provides a valid basis for
distinguishing Alexander. Although it is true that the informant in Alexander
was offered no reward in exchange for information, the same is true of
Pladsen in the present case. Weaver testified that he offered Pladsen no
benefits or deals. Similarly, Pladsen testified that Weaver had offered him
no benefits and, in fact, told him that he lacked authority to do so, and the
trial court credited that testimony. This court cannot second-guess that
credibility determination on appeal. See part III of this opinion.

I also disagree that Alexander is inapplicable merely because the infor-
mant in that case was not an inmate. As I explain more fully in part III of
this opinion, courts have consistently recognized that, although the fact
of incarceration is relevant to whether the statements were ‘‘deliberately
elicited,’’ it is not relevant to whether the informant was an agent. See, e.g.,
United States v. Watson, supra, 894 F.2d 1347–48.

Moreover, I do not subscribe to the view that the informant in Alexander
had less of an incentive to cooperate with the police than Pladsen (or the
average jailhouse informant) and, thus, could not as easily become an agent
of the state, merely because he was not incarcerated. Although inmates
have obvious incentives to obtain information from fellow inmates to provide
to the police, individuals who are not incarcerated often have strong incen-
tives of their own to cooperate with law enforcement. See State v. Bruneau,
131 N.H. 104, 110, 552 A.2d 585 (1988) (Souter, J.) (observing that inducement
giving rise to agency relationship under Massiah ‘‘may derive its force from
any one of a wide variety of [third-party] interests: the good citizen may
respond from a sense of civic obligation, while the common informer may
be looking for prosecutorial leniency or even payment in cash’’). Indeed,
there was evidence that this was especially true of the informant in Alexan-
der, who was friends with the missing victim that the defendant had admitted
to murdering, and whose visits with the defendant admittedly were ‘‘moti-
vated, at least in part, by a feeling of responsibility toward the police.’’ State
v. Alexander, supra, 197 Conn. 182, 187. I would not provide incarcerated
defendants with diminished sixth amendment protections merely because
the informant who seeks information from them is not a fellow inmate.
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mant in one of those unrelated cases, the inmate had
numerous conversations with the defendant, during
which the defendant made incriminating statements.
Id., 853. This court held that the inmate was not an
agent of the state when he obtained these statements
because the police had given him ‘‘no instructions what-
soever . . . that he was to gather information about
crimes . . . or that he would be rewarded if he pro-
vided any such information.’’ (Internal quotation marks
omitted.) Id., 858. This court emphasized that, in the
absence of any such directive or promise, ‘‘a trial court
[correctly] may determine that an informant was not
so much a government agent . . . as he was an entre-
preneur who hoped to sell information to the govern-
ment.’’ (Internal quotation marks omitted.) Id.; see also
State v. Lasaga, supra, 269 Conn. 466 (private citizen
was not state agent when police promised him no favors
in return for cooperation); State v. Gordon, supra, 197
Conn. 422–23 (private citizen was not state agent when
there was no evidence to support claim of ‘‘implied
exchange of promises [to] obtain information for the
state’’ in exchange for benefit).

Consistent with Alexander and Swinton, courts in
other jurisdictions similarly recognize that some type
of state directive or promise is an essential prerequi-
site to an agency relationship under Massiah. ‘‘Although
there are some differences in the approaches of the
various jurisdictions, they are unified by at least one
common principle: to qualify as a government agent,
the informant must at least have some sort of agreement
with, or act under instructions from, a government offi-
cial.’’ Manns v. State, 122 S.W.3d 171, 183–84 (Tex.
Crim. App. 2003); see, e.g., United States v. Ocean, 904
F.3d 25, 33 (1st Cir. 2018) (‘‘[a] successful Massiah
objection requires a defendant to show, at a bare mini-
mum, that the person with whom he conversed had
previously been enlisted for that purpose by the authori-
ties’’ (internal quotation marks omitted)), cert. denied



Page 75CONNECTICUT LAW JOURNALApril 27, 2021

APRIL, 2021 525336 Conn. 452

State v. Ashby

sub nom. Mitchell v. United States, U.S. , 139
S. Ct. 931, 202 L. Ed. 2d 656 (2019), and cert. denied,

U.S. , 139 S. Ct. 1362, 203 L. Ed. 2d 596 (2019);
Creel v. Johnson, supra, 162 F.3d 394 (‘‘[i]n the absence
of a quid pro quo between [the informant] and [the
police], and in the absence of instruction or control
by the [s]tate, we hold that [the informant] was not a
government agent’’); United States v. Birbal, 113 F.3d
342, 346 (2d Cir.) (‘‘[o]ther circuits agree that an infor-
mant becomes a government agent . . . only when the
informant has been instructed by the police to get infor-
mation about the particular defendant’’), cert. denied,
522 U.S. 976, 118 S. Ct. 433, 139 L. Ed. 2d 333 (1997);
United States v. Brink, 39 F.3d 419, 423 (3d Cir. 1994)
(‘‘[a]n inmate who voluntarily furnishes information
without instruction from the government is not a gov-
ernment agent’’); Depree v. Thomas, 946 F.2d 784, 794
(11th Cir. 1991) (‘‘[a]t a minimum . . . there must be
some evidence that an agreement, express or implied,
between the individual and a government official
existed at the time the elicitation takes place’’); Com-
monwealth v. Foxworth, 473 Mass. 149, 158, 40 N.E.3d
1003 (2015) (‘‘[a]n individual’s actions will not be attrib-
uted to the [s]tate if no promises are made for that
individual’s help and if nothing was offered to or asked
of that individual’’ (emphasis omitted; internal quota-
tion marks omitted)).11

11 The majority cites a number of cases that, in its view, support the
proposition that the ‘‘must have known’’ standard from Henry governs the
agency analysis. I respectfully disagree with the majority’s characterization
of these cases. Although a number of them discuss Henry, none of them
holds, as the majority does today, that an informant becomes a government
agent merely because the police ‘‘must have known’’ that their conversation
with an informant might result in that informant’s seeking information from
the defendant. Rather, consistent with the case law cited in the body of this
opinion, these cases all recognize that the critical inquiry is whether the
informant was acting pursuant to an express or implied agreement with
police. See Ayers v. Hudson, 623 F.3d 301, 310–16 (6th Cir. 2010) (observing
that agency may be established with evidence of either explicit directive to
obtain information or ‘‘implied agreement,’’ and concluding that agency had
been demonstrated by evidence showing that informant and police ‘‘were
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In adopting this new ‘‘must have known’’ standard
from Henry, under which there need not be any show-
ing that the officer expressly or tacitly asked for infor-
mation or offered a benefit in exchange for it, the major-
ity impliedly overrules all of this court’s aforementioned
agency decisions, which had explicitly recognized these
elements as the minimum requirements needed to estab-
lish an agency relationship under Massiah. In my view,
this prior approach, which is fully consistent with deci-
sions from other jurisdictions, ‘‘gives better guidance
to law enforcement authorities’’ about ‘‘what they can or
cannot do’’; United States v. LaBare, 191 F.3d 60, 65
(1st Cir. 1999); than the amorphous ‘‘must have known’’
test that the majority announces today.

working in conjunction with each other’’ to elicit information from defen-
dant); Randolph v. California, 380 F.3d 1133, 1139, 1144 (9th Cir. 2004)
(characterizing Henry as case addressing deliberate elicitation prong of
Massiah and concluding that informant acted as state agent when police
had returned him to cell that he shared with defendant after he had met
multiple times with state officials to provide incriminating information about
defendant, because evidence demonstrated that state ‘‘made a conscious
decision to obtain [the informant’s] cooperation and that [the informant]
consciously decided to provide that cooperation’’); Matteo v. Superinten-
dent, SCI Albion, 171 F.3d 877, 893 (3d Cir.) (characterizing decision in
Henry as case in which informant was found to be agent ‘‘because he was
paid and acting under instructions from the government,’’ and noting that
Henry did not ‘‘generalize these factors into a rule defining government
agency for future cases’’ (internal quotation marks omitted)), cert. denied
sub nom. Matteo v. Brennan, 528 U.S. 824, 120 S. Ct. 73, 145 L. Ed. 2d 62
(1999); United States v. Johnson, 4 F.3d 904, 912 (10th Cir. 1993) (holding
that informant was not state agent because government offered no benefit
in exchange for informant’s cooperation, did not direct informant, and did
not assist informant in eliciting statements), cert. denied, 510 U.S. 1123, 114
S. Ct. 1082, 127 L. Ed. 2d 398 (1994), and cert. denied sub nom. Carroll v.
United States, 510 U.S. 1123, 114 S. Ct. 1081, 127 L. Ed. 2d 398 (1994), and
cert. denied sub nom. Nottingham v. United States, 510 U.S. 1123, 114 S.
Ct. 1081, 127 L. Ed. 2d 398 (1994); Depree v. Thomas, supra, 946 F.2d 794
(‘‘[a]t a minimum . . . there must be some evidence that an agreement,
express or implied . . . existed’’); Thomas v. Cox, supra, 708 F.2d 137
(admonition by police to informant to ‘‘listen but don’t ask’’ does not estab-
lish agency ‘‘with no express or implicit quid pro quo undergirding it’’ (inter-
nal quotation marks omitted)).
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I would therefore adhere to the agency standard
employed in this court’s prior decisions. With that stan-
dard in mind, I turn to an analysis of the evidence in
the present case.

II

ANALYSIS

In my view, and in light of the authorities discussed
in part I of this opinion, there is substantial evidence
in the record to support the trial court’s finding that
Pladsen was not acting as a state agent when he elicited
the incriminating information from the defendant.
Indeed, Pladsen’s testimony at the suppression hearing,
which this court is bound to accept on appeal because
the trial court credited it; see, e.g., State v. DeMarco,
supra, 311 Conn. 519–20; is itself sufficient to support
the trial court’s finding because it directly undermines
the essential requirements of agency. Pladsen testified
that he and Weaver entered into no ‘‘agreement of any
sort,’’ including by ‘‘implication.’’12 Pladsen further testi-
fied that Weaver did not offer him any benefits but had

12 Pladsen testified:
‘‘[Defense Counsel]: When Detective Weaver gave you his business card

with the numbers you described, is it correct it was your understanding
that if you were to obtain any information about [the defendant] that you
were to contact him?

‘‘[Pladsen]: I don’t think that would be a proper way of saying it because
that implies that we had some type of an agreement. What I would say
that what [Weaver] did was hey . . . if you want to contact me again,
because like I told you some of the time when he was up there we just kind
of talked about . . . different things like . . . he was telling me about the
Internet because I’ve never seen the Internet . . . I don’t know what that’s
about. So he was kind of friendly, but it could have been for just a casual
conversation. There was nothing implied one way or the other. It’s not
saying he would come up and b[e] my friend. I’m not saying that either, but
I’m saying it wasn’t implied one way or the other. There was no implication
and there was no contractual agreement of any sort.

‘‘[Defense Counsel]: Didn’t have a meeting of the minds?
‘‘[Pladsen]: Right. . . . There’s no meeting of the minds, no.’’ (Empha-

sis added.)
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in fact made ‘‘very clear’’ that he ‘‘wasn’t allowed to
make any deals’’ or ‘‘do anything’’ without authorization
from the Office of the State’s Attorney.13 See, e.g., United
States v. Johnson, 4 F.3d 904, 912 (10th Cir. 1993) (there
was no agency relationship when government indicated
it was offering no benefit in exchange for information),
cert. denied, 510 U.S. 1123, 114 S. Ct. 1082, 127 L. Ed.
2d 398 (1994), and cert. denied sub nom. Carroll v.
United States, 510 U.S. 1123, 114 S. Ct. 1081, 127 L. Ed.
2d 398 (1994), and cert. denied sub nom. Nottingham
v. United States, 510 U.S. 1123, 114 S. Ct. 1081, 127 L.
Ed. 2d 398 (1994); Commonwealth v. Foxworth, supra,
473 Mass. 158 (jailhouse informant was not state agent
when police told him they lacked authority to enter
into any agreements with him and that no promises
were being made).

Furthermore, Pladsen testified that Weaver did not
direct him to take any action relative to the defendant
and that he decided to elicit the incriminating informa-
tion on his own accord:

‘‘[The Prosecutor]: With respect to any of those
actions . . . up to the point when [the defendant] gave
you the [note] or even [when] subsequently talking to
[the defendant] again this week, did Detective Weaver
ever direct you to do anything relative to [the defen-
dant]?

‘‘[Pladsen]: No.

‘‘[The Prosecutor]: You did this on your own?

‘‘[Pladsen]: Yes.

* * *

‘‘[Defense Counsel]: Did you talk to Detective Weaver
about different ways to obtain information from [the
defendant]?

13 Likewise, Weaver testified that he made ‘‘clear’’ to Pladsen that he lacked
authority to enter into any deals or offer any benefits of any kind.
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‘‘[Pladsen]: No. No, not at all.

‘‘[Defense Counsel]: Did Detective Weaver ever speak
to you about getting information from [the defendant]
by asking him questions about his cases?

‘‘[Pladsen]: No. He never told me to ask [the defen-
dant] questions about his cases.’’ (Emphasis added.)

In fact, Pladsen testified that, when he asked Weaver
if he should obtain information from the defendant,
Weaver told him to ‘‘just wait’’ until he could speak to
the Office of the State’s Attorney to determine how, or
if, to proceed. Despite this admonishment, and despite
not having communicated directly any further with
Weaver for several months, Pladsen took it upon him-
self to convince the defendant to write a note contain-
ing details about the crime under the guise that Pladsen
would use it to discredit Weaver as a trial witness. Regard-
ing his decision to seek the note, Pladsen testified:

‘‘[Defense Counsel]: And was it your testimony that
it was your idea to try to get [the defendant] to write
something down?

‘‘[Pladsen]: Yes. It was. It was kind of a spur of the
moment type of thing. It wasn’t like I planned on like
doing it, but the opportunity presented itself, so I took
advantage of it if you want to say.’’

Pladsen’s testimony conclusively demonstrates that
he did not elicit the information in response to any
express or implied agreement with or directive from
Weaver. Rather, Pladsen obtained the information on
his own initiative, or, as Pladsen put it, ‘‘on [his] own,’’
as a ‘‘spur of the moment’’ decision he made when ‘‘the
opportunity presented itself . . . .’’ This testimony
alone permitted the trial court to find that Pladsen ‘‘was
not so much a government agent . . . as he was an
entrepreneur who hoped to sell information to the gov-
ernment.’’ (Internal quotation marks omitted.) State v.
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Swinton, supra, 268 Conn. 858; see also United States v.
Birbal, supra, 113 F.3d 346 (‘‘[t]he [s]ixth [a]mendment
rights of a talkative inmate are not violated when a jail-
mate acts in an entrepreneurial way to seek information
of potential value, without having been deputized by
the government to question that defendant’’); United
States v. York, supra, 933 F.2d 1356 (Massiah is not
violated when ‘‘an individual, acting on his own initia-
tive, deliberately elicits incriminating information’’
(internal quotation marks omitted)).

Moreover, the state’s minimal contact with Pladsen
and lack of control over his activities provides even
further support for the trial court’s finding that he was
not acting as an agent of the state. See Thomas v. Cox,
supra, 708 F.2d 137 (single meeting between inmate
and officer, at which officer instructed inmate to listen
but not to ask questions, did not demonstrate ‘‘requisite
degree of . . . ongoing cooperation between [the]
state and [the] witness required to implicate the state’’14

(internal quotation marks omitted)). Indeed, the police
involvement in the present case was far less extensive
than the officer provided ‘‘transportation service’’ that
this court held was insufficient to establish agency in
State v. Alexander, supra, 197 Conn. 186–87. See part
I B of this opinion.

Pladsen and Weaver had a single meeting on January
5, 2007. The police did not seek out Pladsen. It was
Pladsen who initiated the meeting by representing in
his December 27, 2006 letter to Weaver that he had

14 In this case, the question of whether an officer’s instruction to ‘‘listen
but not ask questions’’ is sufficient to create an agency relationship is not
at issue. Unlike the officer in Thomas, Weaver did not instruct Pladsen to
listen for information, or to do anything relative to the defendant. Weaver
testified that he merely told Pladsen that he ‘‘would be willing to listen’’ to
any information Pladsen wanted to provide. The present case thus, presents
an even weaker case for agency than the one rejected by the United States
Court of Appeals for the Fourth Circuit in Thomas. See footnotes 15 and
18 of this opinion.
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incriminating information he wanted to provide. Plad-
sen had no history of serving as an informant, and
Weaver was completely unaware of Pladsen until
receiving his letter. The police also did not put Pladsen
in a position to obtain information from the defendant.
They were uninvolved in placing Pladsen in the cell
next to the defendant, and no one instructed Pladsen
to cultivate a relationship with him. Moreover, following
their meeting, Weaver had no control over whether, or
how, Pladsen interacted with the defendant. See, e.g.,
United States v. Li, 55 F.3d 325, 328 (7th Cir. 1995)
(cooperating witness was not government agent when
‘‘[t]he evidence demonstrated no government control
over [the witness’] actions; most importantly, there was
no control over [the witness’] decision to arrange a meet-
ing with [the defendant]’’); United States v. Surridge,
687 F.2d 250, 255 (8th Cir.) (there was no Massiah vio-
lation when ‘‘[the] police do nothing to direct or control
or involve themselves in the questioning’’), cert. denied,
459 U.S. 1044, 103 S. Ct. 465, 74 L. Ed. 2d 614 (1982).

I recognize that, as the majority points out, there
were certain aspects of Weaver’s meeting with Pladsen
that could serve as evidence of the existence of an
implied agency relationship. See, e.g., Ayers v. Hudson,
623 F.3d 301, 311–12 (6th Cir. 2010) (agency may be
established through implicit conduct because, other-
wise, ‘‘the [s]tate [could] accomplish with a wink and
a nod what it cannot do overtly’’ (internal quotation
marks omitted)); Commonwealth v. Foxworth, supra,
473 Mass. 158 (‘‘[a]n agency relationship may arise other
than by express agreement, and may evolve . . . by
implication from the conduct of the parties’’ (internal
quotation marks omitted)). Specifically, Weaver told
Pladsen that the police were ‘‘always interested’’ in and
would ‘‘listen’’ to verifiable information, asked Pladsen
if he would be willing to wear a wire at some point in the
future, and left Pladsen with his contact information.
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In light of the entire record, however, these facts
do not justify overturning the trial court’s finding that
Pladsen was not a state agent. First, none of these state-
ments or actions amounts to an express or implied
request for information or offer of a benefit.15 Second,
and most important, Pladsen’s testimony demonstrates
that he did not interpret Weaver’s actions as tacitly
suggesting that he should obtain information from the
defendant or that he would receive a benefit for doing
so.16 Pladsen testified that he and Weaver had no mutual
understanding or ‘‘meeting of the minds,’’ and that
‘‘there was nothing implied . . . there was no implica-
tion, and there was no contractual agreement of any
sort.’’ Pladsen further testified that Weaver never told
him to ask the defendant questions about Weaver’s
cases or to ‘‘do anything relative to’’ the defendant, that
he obtained the information from the defendant ‘‘on
[his] own,’’ and that Weaver had made it ‘‘very clear’’
that he ‘‘couldn’t do anything’’ or offer any benefits.17

15 Any reliance on Weaver’s statement that the police were ‘‘always inter-
ested’’ in and would ‘‘listen’’ to verifiable information as proof of agency is
especially dubious because it is not even clear that Weaver made this state-
ment in reference to information Pladsen might obtain in the future, as
opposed to information Pladsen had already obtained but was withholding
from Weaver. Weaver testified that he had the impression that Pladsen ‘‘knew
more’’ about the victim’s murder than he had let on during their meeting.

16 Even if Pladsen had subjectively believed that any of Weaver’s state-
ments constituted requests for information, it is unclear that such a belief,
alone, would have created an agency relationship. See Fairbank v. Ayers,
650 F.3d 1243, 1256 (9th Cir. 2011) (‘‘even if [the informant] subjectively
believed that the officer’s statement [that he was looking for the murder
weapon] was a request [for that information], this does not constitute the
requisite state involvement’’), cert. denied, 565 U.S. 1276, 132 S. Ct. 1757,
182 L. Ed. 2d 558 (2012).

17 Weaver’s admonishment that he lacked authority to provide any deals
or benefits evidently had an impact on Pladsen. At the defendant’s trial, a
few days after the suppression hearing, Pladsen testified:

‘‘[Defense Counsel]: And am I correct that as you sit there now today,
you’re still hoping for some sort of benefit?

‘‘[Pladsen]: No. [Weaver] made it perfectly clear to me that he’s not author-
ized to do anything of the [sort] on that.’’
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Whether this court believes Pladsen’s testimony that
Weaver had not implied to him that he would receive
a benefit in exchange for information is beside the point.
The trial court credited Pladsen’s testimony, and this
court must defer to that credibility assessment on
appeal.18 I see nothing in the record to suggest that
Pladsen’s testimony that he and Weaver entered into no
express or implied quid pro quo was false or mistaken.
Indeed, Weaver’s account of the meeting was fully con-
sistent with Pladsen’s account in this regard.19

On the basis of this evidence—Pladsen’s testimony
that he was acting on his own initiative rather than in
response to an express or implied agreement with or
directive from the state, and the absence of any signifi-

18 I note that courts have frequently held that, in the absence of an express
or implied agreement, generalized instructions to listen for information are
insufficient to demonstrate agency. See, e.g., State v. Alexander, supra, 197
Conn. 186 (‘‘[t]he police had simply asked [the informant] to let them know
if he heard anything . . . [and] that request alone did not create an agency
relationship’’); see also Thomas v. Cox, supra, 708 F.2d 137 (admonition to
‘‘ ‘keep your ears’ open or to ‘listen but don’t ask’ ’’ was insufficient to
establish agency ‘‘with no express or implicit quid pro quo undergirding
it’’). As I have emphasized; see footnote 14 of this opinion; the facts of the
present case fall even further short of establishing agency than those at
issue in these prior decisions because Weaver did not instruct Pladsen to
listen for information (or to do anything at all) but merely said that he
generally would be willing to listen to whatever information Pladsen was
willing to provide.

19 The majority relies on the Superior Court’s decision in State v. Howell,
Superior Court, judicial district of New Britain, Docket No. CR-05-222048-
S (January 30, 2007) (Sheldon, J.), but that case is nothing like the present
case. First, the Superior Court in Howell, as a trial court viewing the evidence
on a clean slate, was required to conduct a plenary review of the evidence
and independently determine whether the informant was a state agent. In
the present case, however, our appellate review of the trial court’s finding
that Pladsen was not an agent is far more circumscribed, both by the substan-
tial evidence rule and by the trial court’s credibility findings. Second, the
facts of Howell are distinguishable. In Howell, during a telephone conversa-
tion with the informant, the officer affirmatively instructed the informant
to listen to incriminating information the defendant was providing, and even
told the informant that their conversation had made him an agent of the
state. See id. There are no such facts in the present case.
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cant police involvement or control—there is substantial
evidence in the record to support the trial court’s finding
that Pladsen was not acting as an agent of the state
when he elicited the incriminating information from the
defendant.20

III

THE MAJORITY’S ANALYSIS

Even accepting the majority’s premise that agency
depends on whether Weaver ‘‘knew or should have
known’’ that his meeting with Pladsen was likely to
cause Pladsen to attempt to elicit additional information
from the defendant, I disagree that such a standard
has been satisfied in the present case. As previously
explained, Weaver gave Pladsen no directives and
offered him no rewards, and even ignored his calls in
the months following their meeting. Nor is there any
evidence that Pladsen ever informed Weaver that he
intended to obtain information from the defendant. This
is a far cry from Henry, in which the government had

20 The majority contends that, even if Pladsen had not become a state
agent as a result of his January 5, 2007 meeting with Weaver, ‘‘surely, such
a relationship would have been established after Pladsen offered, and the
state affirmatively accepted,’’ the note that Pladsen elicited from the defen-
dant. Footnote 34 of the majority opinion. After Pladsen read the note to
Weaver over the telephone, Pladsen was confronted by the defendant, who
was angry that Pladsen had given the note to Weaver and asked Pladsen
to falsely claim authorship of the note. The majority contends that the
elicitation of this statement itself constitutes a Massiah violation that inde-
pendently justifies a reversal of the defendant’s convictions. Id. I disagree.

There is no evidence that Weaver said or did anything during that call
with Pladsen to suggest that he wanted Pladsen to obtain any additional
information from the defendant. Weaver merely accepted the information
Pladsen provided to him, which does not establish agency. See State v.
Willis, supra, 496 S.W.3d 712–13 (‘‘[t]he government’s willing acceptance of
information provided . . . by an . . . informant did not make the infor-
mant the government’s agent under the [s]ixth [a]mendment’’ (internal quota-
tion marks omitted)); Manns v. State, supra, 122 S.W.3d 189 (government’s
‘‘accept[ance] [of] the information [the informant] had to offer’’ was insuffi-
cient to establish agency).
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a long-standing agreement with the informant to pay
him only when he obtained favorable information and
specifically directed the informant to approach the
defendant and to attempt to obtain incriminating state-
ments.21 See United States v. Henry, supra, 447 U.S.
266, 270.

In concluding otherwise, the majority contends, first,
that Pladsen’s meeting with Weaver ‘‘appears to have
focused Pladsen’s efforts’’ on this particular case, as
opposed to the defendant’s other then pending criminal
matters. I disagree that this is a fair inference on this
record. Neither Weaver nor Pladsen testified to this
effect. Although they discussed the defendant’s case
during their meeting, there is no evidence that Weaver
was the one to bring it up or that the information Plad-
sen had hoped to convey to Weaver during this meeting
concerned only unrelated cases.

To the contrary, the record suggests that the opposite
inference is far more reasonable. Pladsen’s letter to
Weaver dated December 27, 2006, stated that Pladsen
had ‘‘some information that could be very useful to
[him] and one of [his] cases.’’ The investigation of the
victim’s murder was one of Weaver’s cases, and Weaver
testified at the suppression hearing that, during their
meeting, Pladsen provided him with information that
Pladsen had already obtained about the victim’s mur-
der. This strongly suggests that the ‘‘information’’ Plad-
sen offered to provide to Weaver in the letter concerned

21 I respectfully disagree with the majority’s suggestion that ‘‘Weaver told
Pladsen that he was interested in hearing new evidence relating to the
victim’s death . . . .’’ I see no evidence of any such statement in the record.
Although Weaver asked if Pladsen would be willing to wear a wire sometime
in the future should the Office of the State’s Attorney authorize such an
operation, this is hardly the same thing as telling Pladsen that he himself
was ‘‘interested in hearing new evidence’’ about the victim’s death. Again,
Pladsen’s own testimony at the suppression hearing demonstrates he did
not interpret Weaver’s comment in this manner. See part II of this opinion.
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this case.22 Moreover, Weaver testified that Pladsen had
asked whether he would receive a benefit if he provided
information ‘‘about the [victim’s] investigation,’’ sug-
gesting that Pladsen was the one to broach the topic.

On this same point, the majority goes on to conclude
that Pladsen’s discussion with Weaver must have sug-
gested to Pladsen that ‘‘the state was principally inter-
ested in objectively verifiable forms of evidence regard-
ing the defendant’s involvement in this particular case,
such as a recording or writing,’’ and that, ‘‘[a]lthough
Weaver made no explicit requests during this meeting,
the handwritten note that Pladsen ultimately produced
during the state’s case-in-chief mirrored those require-
ments precisely.’’ The majority appears to suggest that
the similarities between what Pladsen and Weaver dis-
cussed, and what Pladsen ultimately obtained, indicate
that Weaver had specifically requested that information.
I disagree.

The note hardly ‘‘mirror[s]’’ what Pladsen and Weaver
discussed in their meeting; it may be consistent with
what was discussed, but only on the most general of
levels, i.e., it concerned this case and was ‘‘verifiable’’
in that it was handwritten by the defendant, as opposed
to being based on Pladsen’s word alone. This does not
evidence the existence of an agency relationship. If
Weaver had mentioned a specific detail in the case,
such as the type of weapon used in the murder, and
Pladsen returned with information about that specific
detail, it might have suggested that Weaver had
requested that information. See Ayers v. Hudson, supra,
623 F.3d 315–16 (inferring agency relationship when
informant ‘‘knew exactly what questions to ask [the

22 The majority contends that Pladsen’s December 27, 2006 letter to Weaver
‘‘referenced only unrelated criminal charges.’’ Although the majority is cor-
rect in noting that certain other references in the letter concerned unrelated
cases; see footnote 30 of the majority opinion; there is no indication that
Pladsen’s reference to ‘‘information that might be very useful’’ was not
related to this case.
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defendant] regarding the details of the murder’’ after
meeting with police). Nothing of the sort occurred here;
Pladsen and Weaver discussed the victim’s case in only
general terms. In any event, Pladsen’s testimony at the
suppression hearing forecloses any claim that Weaver
suggested that he obtain any information, verifiable or
otherwise, from the defendant. See part II of this opin-
ion.

Second, the majority places substantial significance
in the fact that Pladsen ‘‘sought assurance from Weaver
that a benefit would be made available in exchange for
his cooperation.’’ The fact that Pladsen hoped or even
expected to receive a benefit, however, did not render
him an agent. ‘‘We must not confuse speculation about
[an informant’s] motives for assisting the police for
evidence that the police promised [the informant] con-
sideration for his help or, otherwise, bargained for his
active assistance. [The informant’s] motives alone can-
not make him an agent of the police even if the police
knew and understood that his motives probably were
self-serving and related to getting police cooperation
in his own case.’’ Lightbourne v. Dugger, 829 F.2d 1012,
1021 (11th Cir. 1987), cert. denied, 488 U.S. 934, 109 S.
Ct. 329, 102 L. Ed. 2d 346 (1988). Indeed, ‘‘most inmates
who provide information to law enforcement officials
harbor the hope that their service will not go unre-
warded. . . . That inmates realize there is a market for
information about crime does not make each inmate
who enters the market a government agent.’’ (Citation
omitted.) United States v. York, supra, 933 F.2d 1357;
see also State v. Swinton, supra, 268 Conn. 858–59.

Relatedly, the majority appears to suggest that
Weaver encouraged Pladsen’s hope of receiving a bene-
fit. As the basis for this assertion, the majority contends
that, although Weaver told Pladsen that he could not
offer any deals or benefits, Weaver ‘‘(1) informed Plad-
sen that the Office of the State’s Attorney would have
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to approve any ‘deals,’ and (2) made Pladsen ‘generally
aware’ of the fact that ‘any information received’ would
be conveyed to the Office of the State’s Attorney.’’ I dis-
agree.

Even if Weaver had said these things to Pladsen,
which is not clearly borne out by the record,23 it would
not change the analysis. Courts have addressed similar
statements and held that, without more, they do not
establish agency. See, e.g., United States v. Taylor, 800
F.2d 1012, 1015 (10th Cir. 1986) (statements to jailhouse
informant that information about cooperation would
be ‘‘passed on’’ to appropriate authorities were insuffi-
cient to demonstrate agency in absence of agreement
or offer of benefit (internal quotation marks omitted)),

23 I disagree with the majority that the record reflects that Weaver made
either of these statements to Pladsen. As to the first statement, Weaver
testified that he never mentioned to Pladsen anything about what the Office
of the State’s Attorney ‘‘could or could not do’’ in terms of approving deals
or offering benefits.

As to the second statement, the record is, at best, unclear as to whether
Weaver told Pladsen that he would convey any information he received to
the Office of the State’s Attorney. Pladsen testified that Weaver did not make
any such statement. Weaver testified to similar effect but was somewhat
equivocal. He testified:

‘‘[Defense Counsel]: Did you indicate to . . . Pladsen that you would
report any information you got from him to the [Office of the State’s Attor-
ney]?

‘‘[Weaver]: No.
‘‘[Defense Counsel]: Didn’t make that clear to him?
‘‘[Weaver]: No. I didn’t tell him that, if you tell me something right now,

I’m going to go back and tell the [Office of the State’s Attorney]. I listened
to what he had to say.

‘‘[Defense Counsel]: Isn’t it a fact that you indicated to him that any
contact you had with him would have to be reported to [the Office of the
State’s Attorney]?

‘‘[Weaver]: I did tell him that because I wanted to make sure that the
[Office of the State’s Attorney] knew that I was having contact with someone
about an ongoing case they’re investigating, so I thought it was important.

‘‘[Defense Counsel]: All right. So you made him generally aware that any
contact you had and any information received would go to the [Office of
the State’s Attorney]?

‘‘[Weaver]: Yes.’’



Page 89CONNECTICUT LAW JOURNALApril 27, 2021

APRIL, 2021 539336 Conn. 452

State v. Ashby

cert. denied, 484 U.S. 838, 108 S. Ct. 123, 98 L. Ed.
2d 81 (1987); Commonwealth v. Foxworth, supra, 473
Mass. 157–58 (there was no implied agency, despite
police statements to jailhouse informant that informa-
tion provided would be forwarded to officials with deal-
making capacity, when police made no express or
implied promises).

If anything, the record reflects that Pladsen was
merely acting in accordance with his own long-standing
desire to curry favor with law enforcement when he
elicited the statements from the defendant. In August,
2006, months before meeting with Weaver, Pladsen
began cultivating a relationship with the defendant for
the specific purpose of using that relationship to coax
the defendant into divulging incriminating information
that he could then provide to law enforcement in
exchange for favorable treatment. Once Pladsen did so,
he initiated the meeting with Weaver, hoping Weaver
could help him secure a reduction in the twenty-five
year sentence he was serving for assaulting a prison
guard.

Far from encouraging that hope, Weaver made
‘‘clear’’ to Pladsen that he could not provide him with
any deals or benefits. Pladsen testified that this admon-
ishment had the effect of discouraging any hope or
expectation that he would receive anything in exchange
for his cooperation. See footnote 17 of this opinion and
accompanying text. Moreover, Pladsen testified—and
the trial court credited—that he obtained the informa-
tion from the defendant on his own accord. Accordingly,
it is pure speculation to conclude, on this record, that
‘‘the animating force for securing [the] information
[was] . . . attributable to the [state]’’; Schmitt v. True,
387 F. Supp. 2d 622, 640 (E.D. Va. 2005), aff’d sub nom.
Schmitt v. Kelly, 189 Fed. Appx. 257 (4th Cir.), cert.
denied, 549 U.S. 1028, 127 S. Ct. 577, 166 L. Ed. 2d
425 (2006); rather than to Pladsen’s own preexisting,
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subjective hope that he might obtain a benefit. Pladsen
conducted himself exactly the same way before his
meeting with Weaver as he did after it.

Third, the majority contends that the fact that the
state did not object to Pladsen’s subsequent attempt to
obtain a reduction in his sentence is relevant because
it amounts to the provision of a benefit. Under the
specific circumstances of the present case, I disagree.
To have any bearing on the agency analysis, the benefit
must have ‘‘already been promised at the time the infor-
mant elicited the information; if not, later receipt of a
benefit is of no consequence.’’ Manns v. State, supra,
122 S.W.3d 188; see also Creel v. Johnson, supra, 162
F.3d 393 (decision of police not to prosecute was irrele-
vant to agency because there was no evidence that
‘‘anyone promised . . . not to pursue [the] charges in
exchange for [the informant’s] assistance’’ (emphasis
added)); Lightbourne v. Dugger, supra, 829 F.2d
1020–21 (agreement to assist informant in obtaining
bail did not create agency relationship because it was
not made until after informant elicited incriminating
statements); Commonwealth v. Foxworth, supra, 473
Mass. 158–59 (fact that informant received favorable
treatment was irrelevant to agency ‘‘[in the absence of]
evidence that such treatment had been promised in
exchange for information yet to be obtained’’).

Although I agree with the majority that the subse-
quent receipt of a benefit can, under some circum-
stances, serve as circumstantial evidence that an agency
relationship previously had existed, or that the benefit
previously had been offered, the record in this case
forecloses any such inference. Pladsen’s testimony at
the suppression hearing, which, again, this court must
accept because the trial court credited it, was that
Weaver offered him no benefits during their January 5,
2007 meeting. Weaver testified to the same effect.
Weaver and Pladsen had no further direct communica-
tions until months later, after Pladsen had obtained
the note.
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Moreover, Pladsen testified at the defendant’s trial
that he was not expecting to receive a benefit because
Weaver had disclaimed any authority to provide him
with any benefit. See footnote 17 of this opinion. This
evidence demonstrates that any benefit Pladsen ulti-
mately received for his assistance had not been offered
to him before he elicited the incriminating information
from the defendant. In fact, this evidence strongly sug-
gests that the state’s decision to provide Pladsen with
a benefit had not even been made until after he obtained
the statements. Accordingly, Pladsen’s later receipt of
a benefit does not provide any evidence of agency.

Finally, the majority relies on the fact that the defen-
dant was incarcerated when Pladsen elicited the incrim-
inating statements from him. The majority cites the
United States Supreme Court’s observation in United
States v. Henry, supra, 447 U.S. 274, that ‘‘the mere fact
of custody imposes pressures on the accused; confine-
ment may bring into play subtle influences that will
make him particularly susceptible to the ploys of under-
cover [g]overnment agents.’’ The fact of custody, how-
ever, although relevant to the deliberate elicitation
prong of a Massiah claim, has no bearing on the thresh-
old question of agency, which focuses not on the sus-
ceptibility of the defendant to ploys, but on the ‘‘extent
of police involvement with the informant.’’ State v. Alex-
ander, supra, 197 Conn. 184.

Indeed, the United States Supreme Court clarified in
a footnote that ‘‘the fact of custody bears on whether
the [g]overnment ‘deliberately elicited’ the incriminat-
ing statements from [the defendant].’’ United States v.
Henry, supra, 447 U.S. 274 n.11. Relying on this foot-
note, the United States Court of Appeals for the District
of Columbia held that ‘‘it is of no moment that the incrim-
inating conversations took place while the accused was
incarcerated’’ because the fact of custody is relevant
only to the question of deliberate elicitation and ‘‘does



Page 92 CONNECTICUT LAW JOURNAL April 27, 2021

APRIL, 2021542 336 Conn. 452

State v. Ashby

not bear [on] the anterior question whether th[e] [infor-
mant] was acting on behalf of the [g]overnment [which]
depends solely [on] whether he was acting [on] the
instruction of a government official.’’ United States v.
Watson, supra, 894 F.2d 1347–48; see also United States
v. Johnson, 196 F. Supp. 2d 795, 855, 860 (N.D. Iowa
2002) (fact that defendant was in custody demonstrated
deliberate elicitation but was not relevant to agency),
rev’d on other grounds, 338 F.3d 918 (8th Cir. 2003);
Wallace v. Price, Docket No. 99-231, 2002 WL 31180963,
*68 and n.54 (W.D. Pa. October 1, 2002) (fact of custody
relates to ‘‘the mental state of the defendant, his vulner-
ability while incarcerated, his susceptibility to artifice,
and the likelihood that he will expose incriminating
information to others,’’ none of which is relevant to
agency); State v. Willis, supra, 496 S.W.3d 714 (fact
of incarceration ‘‘do[es] not bear on the question of
whether [the informant] was acting as a government
agent’’).24 The fact that the defendant was in custody
when Pladsen elicited the incriminating information
from him, although pertinent to whether the statements
were deliberately elicited, is simply not relevant to the
question of whether Pladsen was an agent of the state.

For these reasons, I see no basis in the record to
conclude that Weaver knew or should have known that

24 Although the Third Circuit Court of Appeals suggested that custody is
relevant to the agency analysis in Matteo v. Superintendent, SCI Albion,
171 F.3d 877, 894–95 (3d Cir.), cert. denied sub nom. Matteo v. Brennan,
528 U.S. 824, 120 S. Ct. 73, 145 L. Ed. 2d 62 (1999), this aspect of Matteo
has been widely criticized as being based on a misreading of Henry. See
United States v. Johnson, supra, 196 F. Supp. 2d 855, 860 (generally relying
on Matteo but noting that ‘‘[t]he court in Matteo may have gone too far’’
when it considered custody as relevant to agency); Wallace v. Price, supra,
2002 WL 31180963, *68 and n.54 (considering factors relied on in Matteo
but declining to grant weight to custody); State v. Willis, supra, 496 S.W.3d
713 n.22 (‘‘We note that the [lower court] correctly cited Matteo as stating
that [the fact of custody was] pertinent to the question of whether the
informant was a government agent. . . . We disagree with this portion of
Matteo’s analysis, as Matteo . . . incorrectly cited Henry for the proposition
that [this factor was] pertinent to the question of agency, rather than the
question of interrogation or deliberate elicitation.’’ (Citation omitted.)).
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his meeting with Pladsen or his subsequent telephone
call with him; see footnote 20 of this opinion; as opposed
to Pladsen’s obvious own preexisting desire to provide
the police with information in exchange for leniency,
was likely to result in Pladsen’s seeking further informa-
tion from the defendant. Accordingly, I would not con-
clude that Pladsen was a state agent, even under the
majority’s new formulation of the agency standard.

IV

CONCLUSION

In summary, courts should always scrutinize law
enforcement’s dealings with jailhouse informants to
ensure that the state is not circumventing criminal
defendants’ sixth amendment rights by ‘‘a wink and a
nod . . . .’’ Ayers v. Hudson, supra, 623 F.3d 312. At
the same time, not every encounter between the police
and an inmate establishes an agency relationship so as
to render inadmissible any incriminating information
that the inmate subsequently obtains from the defen-
dant. ‘‘[A]ll citizens . . . have a duty to report informa-
tion about criminal activities, and [although] the [s]ixth
[a]mendment may limit the government’s ability to
encourage such reporting behavior, the government
should not be required to actively discourage such
behavior either.’’ (Emphasis in original; internal quota-
tion marks omitted.) State v. Willis, supra, 496 S.W.3d
713; see also United States v. Johnson, supra, 4 F.3d
912 (‘‘we decline to handicap legitimate investigations
by assuming that any time the government is approached
by a would-be informant and eventually uses evidence
obtained by that informant, an implicit agency relation-
ship is established’’); United States v. Malik, 680 F.2d
1162, 1165 (7th Cir. 1982) (rejecting argument that
‘‘[g]overnment must go to extraordinary lengths to pro-
tect defendants from their own loose talk’’).
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Under today’s decision, which holds that the trial
court was required to find agency even though the state
did not affirmatively request information from Pladsen
or offer any benefit in exchange for that information,
virtually every inmate who seeks out a state official to
provide information will be regarded as having become
an agent of the state unless the official responds with
complete silence or affirmatively dissuades the inmate
from seeking further information.25 See Thomas v. Cox,
supra, 708 F.2d 137 (declining to find agency on basis
of single meeting between police and inmate at which
no offers or promises were made, because ‘‘[t]o do so
would be in practical effect to establish the principle
that any voluntary proffer of inmate informer assistance
not met with silence or actually repudiated by state
officials would make inadmissible any inculpatory dis-
closures . . . subsequently made by an accused,’’
which neither Henry nor sixth amendment requires).
In my view, this stretches Massiah too far.

For the foregoing reasons, I would conclude that the
trial court’s finding that Pladsen was not acting as an
agent of the state is supported by substantial evidence.

Accordingly, I respectfully dissent in part.

25 I endorse the majority’s assurance in footnote 24 of its opinion that
some affirmative action on the part of the state is necessary in order to
establish an agency relationship. I find it difficult, however, to reconcile
this assurance with the majority’s analysis in the present case, which relies
in substantial part on innocuous statements Weaver made to Pladsen, as
well as on Weaver’s failure to affirmatively dissuade Pladsen from seeking
further information.
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STATE OF CONNECTICUT v. CHESTER J.*
(AC 41403)

Lavine, Moll and Sheldon, Js.**

Syllabus

The defendant, who had been convicted of various crimes in connection
with the sexual assault of the victim, appealed, claiming, inter alia, that
the trial court improperly denied his challenge to the jury panel, which
he claimed did not represent a fair cross section of the community in
violation of the sixth amendment and had been summoned under a
process that violated his right to equal protection. The defendant further
invited this court to exercise its supervisory authority to require the
collection and/or maintenance of venire panel demographic data. During
jury selection, the court conducted a hearing on the defendant’s objec-
tion to the jury panel. Relying on census data, information from the
prospective jurors’ questionnaires and the testimony of an expert witness
who used a Baysean probability model to predict the race of the prospec-
tive jurors, the defendant claimed that the state failed to engage in
substantive changes to remedy the underrepresentation of minorities
and overrepresentation of Caucasians in prospective jury pools and that
the state failed to adopt measures to increase minority participation in
jury pools. The questionnaires stated that prospective jurors had the
option of providing information as to their race but that they need
not do so if they found it objectionable. The defendant also provided
testimony from eight witnesses about how venire pools were selected
throughout the state and about the nonenforcement of civil penalties
on nonappearing jurors. None of the witnesses testified that they or the
state entities where they were employed compiled or maintained data
as to the racial or ethnic composition of venire panels in the state.
The defendant thus claimed that the Judicial Branch had seemingly
demonstrated wilful blindness in regard to the statutory (§ 51-232 (c))
requirement that it assure that venire panels are nondiscriminatory. He
also asserted that the state’s failure to take action with jurors who did
not report for duty led to underrepresentation of certain groups. The
court ruled, inter alia, that the defendant had presented no evidence that
the purported underrepresentation of African-Americans and Hispanics
resulted from their systematic exclusion in the jury selection process,
or that the jury selection process was susceptible to abuse or racial
bias. Held:

* In accordance with our policy of protecting the privacy interests of the
victims of sexual assault and the crime of risk of injury to a child, we decline
to use the defendant’s full name or to identify the victim or others through
whom the victim’s identity may be ascertained. See General Statutes § 54-86e.

** The listing of judges reflects their seniority status on this court as of
the date of oral argument.
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1. The trial court did not err in denying the defendant’s challenges to the
venire panels in violation of his constitutional rights:
a. The defendant did not establish a prima facie violation of the sixth
amendment right that the venire pool represent a fair cross section of
the community, as he failed to demonstrate that any underrepresentation
of African-Americans and Hispanics resulted from their systematic
exclusion in the jury selection process; although the state was generally
aware of a lower response rate to jury summonses from certain minority
groups, the uncontroverted evidence established that the process by
which the Judicial Branch’s jury administration summons jurors is
accomplished without regard to race, and there was no evidence to
support a finding that enforcement of civil penalties against nonap-
pearing jurors would lead to greater responsiveness to juror summonses.
b. The court correctly rejected the defendant’s equal protection claim,
as there was no evidence of a jury selection procedure that is susceptible
to abuse or is not racially neutral; the defendant did not establish that
the state systematically excluded African-Americans or Hispanics from
the jury selection process, and the defendant did not provide any evi-
dence of discriminatory intent with respect to excluding African-Ameri-
cans or Hispanics, rather, the evidence presented by the defendant
reflected that Judicial Branch officials were either unaware of the racial
and ethnic characteristics of people summoned for jury duty or that
such information was not retained or recorded.

2. This court declined to exercise its supervisory authority over the adminis-
tration of justice to require the state to collect demographic data in
accord with the directive of § 51-232 (c) to prevent discrimination in
jury selection; the defendant’s claims about the composition of jury
panels at issue were unproven, and, as crafted by the legislature, the
language of § 51-232 (c) explicitly makes the provision of racial and
ethnic information discretionary rather than mandatory.

3. This court declined to review the defendant’s claim that the trial court
erred in prohibiting him from inquiring about certain Probate Court
matters that he claimed were relevant to the victim’s purported bias
against him, the defendant having failed to raise that specific claim
before the trial court and expressly abandoned it in his principal appel-
late brief.

Argued March 9, 2020—officially released April 27, 2021

Procedural History

Substitute information charging the defendant with
two counts of the crime of sexual assault in the second
degree, and with one count each of the crimes of sexual
assault in the third degree, sexual assault in the fourth
degree and risk of injury to a child, brought to the
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Superior Court in the judicial district of Waterbury,
where the court, Alander, J., denied the defendant’s
objection to the composition of the venire panels; there-
after, the matter was tried to the jury before Alander,
J.; verdict and judgment of guilty, from which the defen-
dant appealed to this court. Affirmed.

Trent A. LaLima, with whom, on the brief, was
Hubert J. Santos, for the appellant (defendant).

Ronald G. Weller, senior assistant state’s attorney,
with whom, on the brief, were Maureen Platt, state’s
attorney, and Elena Pelermo, senior assistant state’s
attorney, for the appellee (state).

Opinion

MOLL, J. The defendant, Chester J., appeals from the
judgment of conviction, rendered against him following
a jury trial, of one count each of sexual assault in the
second degree in violation of General Statutes § 53a-71
(a) (1), sexual assault in the second degree in violation
of § 53a-71 (a) (4), sexual assault in the third degree in
violation of General Statutes § 53a-72a (a) (2), sexual
assault in the fourth degree in violation of General Stat-
utes § 53a-73a (a) (1) (A), and risk of injury to a child in
violation of General Statutes § 53-21 (a) (2). On appeal,
the defendant claims that (1) the trial court improperly
denied his challenge to the jury panel on the grounds
that (A) the panel did not reflect a fair cross section
of the community in violation of the sixth amendment
to the United States constitution1 and (B) the process
by which the panel was summoned violated his right
to equal protection under the fourteenth amendment
to the United States constitution,2 (2) pursuant to our

1 The sixth amendment’s fair cross section requirement is enforceable
against the states under the due process clause of the fourteenth amendment
to the United States constitution. See State v. McCarthy, 197 Conn. 247, 249
n.1, 496 A.2d 513 (1985).

2 We address the defendant’s constitutional claims together. See parts I
A and B of this opinion.
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supervisory authority, this court should require the col-
lection and/or maintenance of a jury panel’s demo-
graphic data, and (3) the trial court erred in barring the
defense from inquiring about certain Probate Court mat-
ters related to the victim’s bias or motive in asserting
the underlying allegations against the defendant.

While the defendant’s appeal was pending, our Supreme
Court issued its decision in State v. Moore, 334 Conn.
275, 278, 221 A.3d 40 (2019).3 On the basis of that deci-
sion, this court ordered the parties to file simultaneous
supplemental briefs addressing the impact of Moore on
this appeal. After the parties submitted their supple-
mental briefs, this court heard oral argument. We affirm
the judgment of the trial court.

The jury reasonably could have found the following
facts. The victim was born in Jamaica and, in 1995 or 1996,
when she was seven or eight years old, arrived in the
United States following her adoption by the defendant
and his wife, H, who resided in Waterbury.4 Shortly after
the move, and for many years thereafter, the defendant
sexually assaulted the victim. The incidents occurred
frequently when the victim would sleep in her parents’
bed during the winter months. The defendant would place
his hand in her underwear and touch her clitoris.

The victim and her parents moved to another location
in Waterbury in 1999. When the victim was thirteen
years old, the defendant began having sexual inter-
course with her, which continued until she was approx-
imately twenty-one years of age. Throughout her high
school years, the defendant forced the victim to have sex-
ual intercourse with him approximately twice a week.
In connection with the defendant’s sexual advances, the
defendant would threaten withholding from the victim
basic necessities, such as clothing or money for partici-
pation in school activities, if she did not cooperate. The

3 On November 15, 2019, this court granted the defendant’s motion to stay
this appeal pending our Supreme Court’s disposition of Moore.

4 We refer to the defendant and H as the victim’s parents in this opinion.
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victim’s grades began to suffer during her sophomore
year in high school, and she became suicidal. The defen-
dant employed various measures to conceal his conduct
from H.

Following her graduation from high school in 2007,
the victim was accepted into a college in upstate New
York, but the defendant refused to allow her to attend
there, instead requiring that she enroll in a college
closer to home. The defendant continued to have sexual
intercourse with the victim until she married in 2009,
and moved out of her parents’ home. Shortly thereafter,
the victim disclosed the abuse for the first time, initially
to her mother, H, and several years later, in or about
2015, to her sister. After her disclosure to her sister,
the victim eventually contacted the police.

Once the victim made an initial complaint to the police,
she recorded two conversations between herself and
the defendant regarding the abuse she had suffered. In
the first conversation, the defendant expressed his sor-
row and asked for forgiveness. In the second conversa-
tion, which took place in or about June, 2015, the defen-
dant, after having been contacted by the police, shouted
at the victim, repeatedly apologized, and expressed con-
cern that his conduct would ‘‘shame the family’’ and
would be ‘‘all over the news.’’ The defendant also con-
veyed to the victim his desire to ‘‘get rid of this whole
case’’ and asked her what she wanted in exchange for
retracting her complaint. The victim explained that she
wanted to be able to stay in the familial home and take
care of H, who was suffering from dementia at the time,
and she wanted the defendant out of the house. The
defendant indicated he wanted H’s pension. Amenable
to the foregoing terms, the defendant reduced them to
writing, and both he and the victim signed the document
embodying the agreement. Unbeknownst to the defen-
dant, the victim had no intention of withdrawing her
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complaint, and she turned over the recordings to the
police.

The defendant subsequently was arrested, and the
state charged him by way of a substitute information with
one count each of sexual assault in the second degree
in violation of § 53a-71 (a) (1), sexual assault in the
second degree in violation of § 53a-71 (a) (4), sexual
assault in the third degree in violation of § 53a-72a (a)
(2), sexual assault in the fourth degree in violation of
§ 53a-73a (a) (1) (A), and risk of injury to a child in vio-
lation of § 53-21 (a) (2). A jury thereafter convicted the
defendant of all counts and, in accordance with the
verdict, the trial court imposed a total effective sen-
tence of thirty-three years of imprisonment, execution
suspended after eighteen years, followed by fifteen
years of probation. This appeal followed. We will set
forth additional facts and procedural history where nec-
essary.

I

The defendant first claims that the trial court improp-
erly denied his challenge to the jury panel on the grounds
that (1) the panel did not reflect a fair cross section of
the community in violation of the sixth amendment to
the United States constitution, and (2) the process by
which the panel was summoned violated his right to
equal protection under the fourteenth amendment to
the United States constitution. Specifically, the defen-
dant contends that there was an underrepresentation
of African-Americans and Hispanics in the jury array.
Although ‘‘[w]e recognize the importance of fairness
in our judicial system, and particularly as to our jury
selection procedures’’; State v. Gibbs, 254 Conn. 578,
585, 758 A.2d 327 (2000); we conclude that the defen-
dant’s constitutional rights were not violated.

The following additional facts, as set forth in the trial
court’s memorandum of decision or as undisputed in
the record, and procedural history are relevant to our
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resolution of these claims. Jury selection took place
over the course of three days, specifically, on November
7, 9, and 13, 2017. Six jurors, plus two alternates, were
selected from three venire panels of thirty members
each. On the second day of jury selection, the defendant
orally objected to the composition of the venire panel.
On the third day, November 13, 2017, the defendant
filed a written objection to the racial and ethnic compo-
sition of the November 7 and 9 venire panels, contend-
ing that African-Americans and Hispanics were under-
represented. On November 16, 2017, the defendant filed
a motion for the state and the defense to have immediate
access to the jury lists and juror questionnaires, which
the court granted that same day with respect to the panel
assignment lists and the juror questionnaires for the three
venire panels.

On November 20 and 30, 2017, the trial court held
an evidentiary hearing on the defendant’s objection to
the venire panels. Eight witnesses testified. Among
them, Attorney Philip Miller, as the duly authorized
designee of then Attorney General George Jepsen, testi-
fied that, since December, 2012, the Office of the Attor-
ney General had not initiated a civil enforcement pro-
ceeding, pursuant to General Statutes § 51-237,5 to seek
imposition of a fine against any nonappearing juror. He
explained that the Judicial Branch provides a list of
nonappearing jurors to the Office of the Attorney Gen-
eral either on a monthly or a quarterly basis. Those lists

5 General Statutes § 51-237 provides: ‘‘Each juror, duly chosen, drawn and
summoned, who fails to appear shall be subject to a civil penalty, the amount
of which shall be established by the judges of the Superior Court, but the
court may excuse such juror from the payment thereof. If a sufficient number
of the jurors summoned do not appear, or if for any cause there is not a
sufficient number of jurors to make up the panel, the court may order such
number of persons who qualify for jury service under section 51-217 to be
summoned as may be necessary, as talesmen, and any talesman so sum-
moned who makes default of appearance without sufficient cause shall be
subject to a civil penalty, the amount of which shall be established by the
judges of the Superior Court. The provisions of this section shall be enforced
by the Attorney General within available appropriations.’’
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do not include, among other things, the race of the non-
appearing jurors. When questioned about the lack of
enforcement, Attorney Miller stated, in part, that the leg-
islature had not provided any appropriations to accom-
plish that task. Attorney Miller also testified that, prior
to pursuing a civil penalty against a nonappearing juror,
the Office of the Attorney General would first have to
investigate the reasons for the nonappearance.

Shari DeLuca, the jury outreach coordinator for the
Judicial Branch, testified that she engages in commu-
nity outreach for the purpose of educating the public
about jury duty and that her goal is to increase public
responsiveness to jury summonses. To effectuate that
goal, she has given presentations at high schools, col-
leges, and community events. DeLuca also has appeared
on Hispanic radio stations.

Girvan Dinnall, an information technology analyst for
the Judicial Branch, testified that he compiles data from
the Department of Revenue Services, the Department
of Motor Vehicles, voter registration rolls, and the Depart-
ment of Labor to create a master list for the purpose of
summoning potential jurors. The information collected
from those sources includes names, addresses, dates
of birth, and social security numbers, if available. A com-
pilation process—whereby the data, through a series
of mostly computerized processes, are placed into a
‘‘clean,’’ standardized master list—yields approximately
3.15 million records (i.e., individuals). The names on
the list are separated by, and then randomized for, each
of the state’s thirteen judicial districts, and then all
towns within those districts. Individuals are randomly
selected to receive juror summonses on the basis of
the proportional representation of the population of the
town in which they reside in relation to that of their
judicial district (based on United States Census Bureau
data). Dinnall repeatedly explained that a prospective
juror’s race has no bearing on his work and that he does
not have access to that information.



Page 11ACONNECTICUT LAW JOURNALApril 27, 2021

204 Conn. App. 137 APRIL, 2021 145

State v. Chester J.

Esther Harris, the jury administrator for the Judicial
Branch, is responsible for summoning jurors in Con-
necticut. Harris testified that the process of summoning
jurors is governed by statute, is race blind, and is done
randomly. See General Statutes § 51-219a et seq. During
Harris’ testimony, the parties stipulated that African-
Americans and Hispanics respond to jury summonses
at a lower rate than others, particularly within cities. Har-
ris described how, in order to address the higher nonre-
sponse rate among African-Americans and Hispanics,
her office requested, and the Department of Motor Vehi-
cles now provides, information relating to identification
card holders, and not just to licensed drivers. When
questioned about the Office of the Attorney General’s
nonenforcement of the civil penalty for failure to appear
for jury duty, Harris responded as follows, referencing
a period when enforcement was within the purview of
the Office of the State’s Attorney: ‘‘It’s been difficult
because you want to make sure that any enforcement
that is done is effective. It’s complicated. It has been
tried before, and it did not turn out the way that we
expected because what ended up happening, and this
is years ago . . . there was a fine attached to it, and
individuals felt as if, well, there is a fine, how much is
it, I’ll pay the fine rather than show. So, individuals
looked at it as an alternative . . . . [T]hey were look-
ing at it as, well, I would rather pay the fine than show
up.’’

Finally, the defendant presented the testimony of
Camille Seaberry, a research associate at Data Haven,
who was called as an expert witness to opine, as a start-
ing point, on the probable race of those individuals in
the ninety person venire who did not provide their racial
information on their individual questionnaires. Fifty-nine
venirepersons filled out their racial information in their
questionnaires, which Seaberry treated as definitive
with respect to the venireperson’s race. With respect
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to the remaining venirepersons, who did not fill out
such information, Seaberry used a Bayesian probability
model based on surnames, addresses, and census data
to predict their race. Out of the ninety venirepersons,
she calculated that seventy-five were white, five were
African-American, eight were Hispanic, and two were
deemed ‘‘other,’’ likely those of Asian descent. Seaberry
drew the following conclusions with respect to the judi-
cial district of Waterbury: (1) Caucasians made up 71.5
percent of its citizens, 68.9 percent of its population of
adults aged eighteen to seventy-four, and 83.3 percent
of the venire panel, (2) African-Americans made up 10.4
percent of its citizens, 11 percent of its population of
adults aged eighteen to seventy-four, and 5.6 percent
of the venire panel, and (3) Hispanics made up 15.5
percent of its citizens, 16.8 percent of its population of
adults aged eighteen to seventy-four, and 8.9 percent
of the venire panel. On the basis of the foregoing per-
centages, Seaberry calculated an absolute disparity, a
comparative disparity, and a standard deviation for the
relevant population of adults aged eighteen to seventy-
four as follows: (1) with respect to African-Americans,
0.054, 0.494, and 1.644, respectively, and (2) with
respect to Hispanics, 0.079, 0.471, and 2.008, respec-
tively.6 Seaberry explained that two standard deviations
is ‘‘a pretty standard benchmark to use,’’ meaning if

6 In State v. Gibbs, supra, 254 Conn. 578, our Supreme Court described
these measures. Absolute disparity ‘‘measures the difference between the
percentage of the cognizable class in the population and the percentage of
that group represented in the venire.’’ (Internal quotation marks omitted.) Id.,
589 n.12. Comparative disparity ‘‘subtract[s] the percentage of the cognizable
group in the challenged jury pool from the percentage of the cognizable
group in the relevant population, and then divid[es] that amount by the
percentage of the cognizable group in the relevant population.’’ Id., 589 n.13.
Standard deviation is ‘‘the range within which the percentage of persons
from the recognizable group selected for the jury array could vary and still
be the product of random chance, with the likelihood of random chance
being the source of the deviation decreasing as the number of standard
deviations increases. From that standard deviation one may then calculate
the chance that an actual disparate percentage occurred randomly.’’ Id.,
595 n.19.
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‘‘something . . . falls outside of this range . . . that
makes us think that it’s not totally random.’’ She opined
that the standard deviation for Hispanic adults was ‘‘just
over that two standard deviations threshold,’’ meaning
outside the range that one would expect if the deviation
were caused by random chance. According to Seaberry’s
findings, the standard deviation for Hispanics dropped
below two standard deviations when comparing the
venire panel to adult citizens in the relevant population.

Following the presentation of evidence, defense
counsel addressed the court. In support of the defen-
dant’s objection to the venire panel on fair cross section
grounds, defense counsel argued that the state had
failed to engage in substantive changes to remedy the
underrepresentation of minorities and overrepresen-
tation of Caucasians in the jury pool. With regard to
his equal protection claim, defense counsel argued that
the state had demonstrated a wilful ‘‘institutional blind-
ness’’ by failing to adopt measures to increase minor-
ity participation in jury pools. The state countered that
the defendant failed to prove that it systematically had
excluded jurors and, rather, the evidence demonstrated
that it had engaged in methods to increase minority par-
ticipation. In addition, the state explained that any under-
representation of minorities and any lack of respon-
siveness to jury summonses were not attributable to
the jury summoning system because the system is not
responsible for the personal conduct of summoned indi-
viduals who fail to appear for jury duty.

In its memorandum of decision dated December 15,
2017, the trial court denied the defendant’s challenge
to the venire panels. First addressing the fair cross
section claim, the court, applying the three part test set
forth in Duren v. Missouri, 439 U.S. 357, 364, 99 S. Ct.
664, 58 L. Ed. 2d 579 (1979), concluded that the defen-
dant had failed to establish a prima facie violation of
the sixth amendment’s fair cross section requirement
because the evidence did not demonstrate that the
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purported underrepresentation of African-Americans
and Hispanics resulted from their systematic exclusion
in the jury selection process (i.e., the third prong of
the Duren test).7 The court observed that ‘‘[t]he only
aspects of the jury selection process which the defen-
dant points to as flaws leading to the underrepresenta-
tion of African-Americans and Hispanics are the state’s
failure to take any action against nonappearing individu-
als duly summoned for jury duty and its failure to con-
duct outreach efforts targeted at minority residents.’’
Although the defendant presented evidence that (1) the
Office of the Attorney General has not pursued civil
enforcement against nonappearing jurors in the recent
past, and (2) the Judicial Branch does not specifically
focus its juror outreach efforts on the responsiveness
of minorities to jury summonses, ‘‘the defendant did
not present . . . any evidence that such enforcement
or focused outreach efforts would lead to a material
increase in the number of African-Americans and His-
panics appearing for jury service.’’ In other words, the
defendant’s argument assumed, without evidence, that

7 ‘‘In order to establish a prima facie violation of the [fair cross section]
requirement, the defendant must show (1) that the group alleged to be
excluded is a ‘distinctive’ group in the community; (2) that the representation
of this group in venires from which juries are selected is not fair and
reasonable in relation to the number of such persons in the community;
and (3) that this underrepresentation is due to systematic exclusion of the
group in the [jury selection] process.’’ Duren v. Missouri, supra, 439 U.S. 364.

Although the court concluded that the defendant’s claim failed to satisfy
the third prong of the Duren test, it briefly addressed the evidence elicited
through Seaberry insofar as it was presented to satisfy the second prong
thereof. The court stated that ‘‘[t]he established law in Connecticut rejects
each of these three measures [absolute disparity, comparative disparity, and
standard deviation] as an appropriate basis for determining underrepresenta-
tion with respect to a sixth amendment claim. See State v. Castonguay, 194
Conn. 416, 427–30, [481 A.2d 56] (1984); State v. Gibbs, supra, [254 Conn.]
590–91. ‘Ultimately . . . the decision is not one of numbers but rather a
subjective determination of whether the disparity is constitutionally signifi-
cant.’ State v. Castonguay, supra, 427.’’ In light of its holding with respect
to the third prong, the court declined to address further the second prong
of Duren because the Duren requirements are stated in the conjunctive.
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had the state engaged in the suggested activities, minor-
ity juror participation would increase. The court found,
on the basis of the record before it, that ‘‘that assump-
tion [was] unwarranted and unproven.’’

Turning to the equal protection claim, the court
applied the three part test set forth in State v. Gibbs,
supra, 254 Conn. 578, which requires, as proof of an
equal protection violation in jury selection ‘‘(1) under-
representation of a recognizable group; (2) substantial
underrepresentation over a significant period of time;
and (3) a selection procedure susceptible to abuse or
not racially neutral.’’ (Internal quotation marks omit-
ted.) Id., 594, citing Castaneda v. Partida, 430 U.S. 482,
494, 97 S. Ct. 1272, 51 L. Ed. 2d 498 (1977). The court
concluded that the defendant’s claim failed because, as
in Gibbs, the defendant had not demonstrated that the
jury selection process was susceptible to abuse or was
racially biased. The court explained that ‘‘the defendant
. . . failed to establish that the greater propensity of
African-Americans and Hispanics to fail to respond to
jury summons was due to anything other than external
factors, such as poverty, residential mobility, linguistic
isolation, or distrust of the legal system. The defendant
certainly has not met his burden of showing that the
failure to bring any legal action seeking the imposition
of civil fines or to initiate focused outreach efforts is
subject to abuse or not racially neutral.’’ Therefore, the
defendant’s claim faltered on the third prong of the
equal protection test, i.e., a selection procedure that is
susceptible to abuse or that is not racially neutral.

In addition, the court determined that the defendant
had failed to meet his burden with respect to the second
prong of the equal protection test, requiring a showing
of ‘‘substantial underrepresentation over a significant
period of time.’’ The court found that, at best, the defen-
dant had shown an underrepresentation in the selection
process for one trial. The court further noted that,
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although Seaberry’s analysis resulted in a standard devi-
ation for Hispanics aged eighteen to seventy-four of
2.008, once it accounted for those eligible for jury ser-
vice, i.e., native born and naturalized citizens (as only
United States citizens presently can serve as jurors in
Connecticut), the standard deviation dropped to 1.7394,
‘‘a number which the defendant admits is insufficient
to establish a lack of randomness.’’ On the basis of the
foregoing, the court denied the defendant’s challenge
to the jury array.

Before addressing the merits of the defendant’s con-
stitutional and supervisory authority claims, we provide
an overview of State v. Moore, 169 Conn. App. 470, 151
A.3d 412 (2016), appeal dismissed, 334 Conn. 275, 221
A.3d 40 (2019), which largely guides our resolution of
those claims. In Moore, the defendant, convicted of mur-
der, claimed that the trial court erred in denying his
motion to strike the venire panel in violation of (1) his
sixth amendment right to a panel drawn from a fair
cross section of the community and (2) his fourteenth
amendment right to equal protection. Id., 474–75. He
also requested that this court exercise its supervisory
authority ‘‘ ‘to mandate that the jury administrator col-
lect demographic data so that it is able to follow the
statutory directive to prevent [discrimination] in jury
selection.’ ’’ Id., 475. During jury selection, the defen-
dant filed an objection to the composition of the venire
panel on the basis of defense counsel’s observation that
of the approximately 100 venirepersons, there were 2
African-American women, and, to his belief, 1 African-
American man (even though that individual self-identi-
fied on his jury questionnaire as Hispanic and Latin
American). Id., 476. At the evidentiary hearing on the
defendant’s objection, defense counsel orally amended
his objection to move to strike the venire panel. Id., 477.
The defense presented the testimony of six witnesses,
including the information technology manager for jury
administration, the jury administrator for the Judicial
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Branch, and the jury clerk for the judicial district of New
London. Id., 477–80. Following the hearing, defense coun-
sel argued that the lack of diversity in the jury pools,
and the absence of African-American men, established
a fair cross section violation under the sixth amendment
and an equal protection violation under the fourteenth
amendment. Id., 480. Relying on census data, defense
counsel also argued that African-Americans were under-
represented in the jury pool in light of statewide and
New London county demographics. Id.

The trial court denied the defendant’s motion to strike
the venire panel, finding that there was no systematic
exclusion of jurors on the basis of race. Id., 481. With
respect to the defendant’s fair cross section claim, the
court concluded that there was ‘‘insufficient evidence
of the racial makeup of the jury pool or any statistical
support for the claim that [African-Americans were]
underrepresented in the pool.’’ (Internal quotation
marks omitted.) Id., 483. The court similarly rejected
the defendant’s equal protection claim, ruling that the
defendant had failed to demonstrate discriminatory
intent on the part of Connecticut’s jury selection sys-
tem. Id., 483–84.

On appeal, this court affirmed the judgment, first
concluding with respect to the fair cross section claim
that ‘‘[t]he defendant failed to present evidence to dem-
onstrate that the representation of African-American
males in venires from which juries are selected was
not fair and reasonable in relation to the number of
such persons eligible to serve as jurors in the commu-
nity.’’ Id., 485. This court explained that the census
data on which the defendant relied was not probative
evidence because it reflected the percentage of all Afri-
can-Americans in Connecticut and New London county,
rather than the percentage of African-American males
eligible for jury service. Id. Addressing the equal pro-
tection claim, this court concluded that there was no
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evidence that potential jurors systematically were
excluded from jury service. Id., 486. Additionally, ‘‘[t]he
undisputed evidence presented by the defendant
reflected that Judicial Branch officials were unaware
of the racial and ethnic characteristics of persons sum-
moned for jury duty and that, to the extent that pro-
spective jurors voluntarily provided information related
to their race or ethnicity on their confidential juror
questionnaire, such information was not retained or
recorded.’’ Id.

Finally, the defendant also argued on appeal in Moore
that this court should, pursuant to its supervisory author-
ity over the administration of justice, ‘‘ ‘enforce the col-
lection of demographic data to permit analysis of the
diversity of jury panels in Connecticut.’ ’’8 Id., 487. This
court declined that request, reasoning: ‘‘As a prelimi-
nary matter, the defendant’s request is supported by an
unproven premise, namely, that the jury panels at issue
in the present case reflected significant underrepresen-
tation of a recognized group or were not representative
of a fair cross section of the community. Moreover, it
is difficult to discern how the relief sought by the defen-
dant—the collection of information related to the race
and ethnicity of all prospective jurors—would comport
with the plain language of [General Statutes] § 51-232
(c), which expressly states that prospective jurors need
not provide such information.’’ (Emphasis in original.)
Id., 488.

Our Supreme Court granted certification to appeal,9

ultimately dismissing the appeal on the ground that cer-
tification was improvidently granted. See State v.
Moore, supra, 334 Conn. 278. With respect to the defen-

8 The defendant also claimed on appeal that the trial court erred in denying
his motion to suppress identification evidence, with which this court dis-
agreed. See State v. Moore, supra, 169 Conn. App. 489.

9 Specifically, our Supreme Court granted certification, limited to the fol-
lowing issues: ‘‘In concluding that the defendant could not prevail on his
motion to strike the voir dire panel on the ground that it failed to constitute
a fair cross section of the community:
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dant’s supervisory authority claim regarding the collec-
tion of racial and demographic data of potential jurors,
the court stated the following: ‘‘[T]he fact that the legis-
lature has acted in this area by enacting § 51-232 (c)—
which specifically makes the provision of racial and
ethnic data optional for the juror—renders us reluctant
to exercise our supervisory authority in the sweeping
manner sought by the defendant . . . .’’ Id., 279.

Against this backdrop, we now consider the defen-
dant’s constitutional claims.

A

We begin with the defendant’s fair cross section claim
pursuant to the sixth amendment to the United States
constitution.10 ‘‘Fair cross section claims are governed
by a well established set of constitutional principles.
In order to establish a violation of his federal constitu-
tional right to a jury drawn from a fair cross section of
the community, the defendant must demonstrate the
following: (1) that the group alleged to be excluded is
a distinctive group in the community;11 (2) that the rep-
resentation of this group in venires from which juries

‘‘1. Did the Appellate Court properly conclude that census data pertaining
to the entire African-American population in Connecticut and New London
county was not probative evidence with respect to the claimed underrepre-
sentation of African-American males in the jury pool?

‘‘2. Did the Appellate Court properly decline, in light of the provisions of
. . . § 51-232 (c), to exercise its supervisory authority over the administra-
tion of justice to enforce the collection of demographic data to permit
analysis of the diversity of jury panels in Connecticut?’’ (Internal quotation
marks omitted.) State v. Moore, 324 Conn. 915, 915–16, 153 A.3d 1289 (2017).

10 Although the defendant states in his principal appellate brief that his
‘‘claim regarding the jury panel is one of both state and federal constitutional
magnitude,’’ he has not provided an independent analysis of any state consti-
tutional claim in accordance with State v. Geisler, 222 Conn. 672, 684–86,
610 A.2d 1225 (1992). Accordingly, we deem abandoned any such claim.
See, e.g., State v. Bennett, 324 Conn. 744, 748 n.1, 155 A.3d 188 (2017).

11 The parties agree that the defendant satisfied this first prong because
African-Americans and Hispanics ‘‘clearly comprise . . . distinctive
group[s].’’ State v. Gibbs, supra, 254 Conn. 588.
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are selected is not fair and reasonable in relation to the
number of such persons in the community; and (3) that
this underrepresentation is due to systematic exclusion
of the group in the [jury selection] process. Duren v.
Missouri, [supra, 439 U.S. 364] . . . .’’ (Footnote
added; internal quotation marks omitted.) State v. Gibbs,
supra, 254 Conn. 588. ‘‘[I]n a fair cross section claim,
the defendant need not prove intent. [S]ystematic dis-
proportion itself demonstrates an infringement of the
defendant’s interest in a jury chosen from a fair com-
munity cross section. The only remaining question is
whether there is adequate justification for this infringe-
ment.’’ (Internal quotation marks omitted.) Id. ‘‘[W]e
review the [trial] court’s factual determinations relevant
to the defendant’s [s]ixth [a]mendment . . . challenge
for clear error . . . but we review de novo the court’s
legal determination whether a prima facie violation of
the fair cross section requirement has occurred.’’ (Inter-
nal quotation marks omitted.) State v. Moore, supra,
169 Conn. App. 484.

In support of his claim that the trial court improperly
found that he had failed to demonstrate systematic
exclusion of African-Americans and Hispanics in the
jury selection process (i.e., the third prong of the Duren
test), the defendant makes two contentions: (1) the state
was aware that these minority groups were appearing
for jury duty at a lower rate than other groups; and (2)
the Office of the Attorney General has failed to enforce
the civil penalty prescribed by § 51-237 against nonap-
pearing jurors, the enforcement of which would have
led to an increase in responsiveness. These arguments
are unavailing.

First, there exists no basis to equate the state’s gen-
eral awareness of a lower response rate to jury sum-
monses among certain minority groups with a finding
that it has systematically excluded those groups in the
jury selection process. As the United States Court of
Appeals for the Second Circuit has explained, ‘‘the exis-
tence of systematic underrepresentation turns on the
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process of selecting venires, not the outcome of that
process in a particular case.’’ United States v. Jackman,
46 F.3d 1240, 1248 (2d Cir. 1995). With regard to the
process by which the Judicial Branch’s jury adminis-
tration summons potential jurors, the uncontroverted
evidence established that it is accomplished without
regard to race.

Second, as the trial court correctly explained, with
respect to the Attorney General’s nonenforcement of
civil penalties on nonappearing jurors pursuant to § 51-
237, there was no evidence to support a finding that
such enforcement would lead to greater responsiveness
to juror summonses. See State v. Moore, supra, 169
Conn. App. 481–85 (noting ‘‘correctness’’ of trial court’s
legal analysis of defendant’s fair cross section claim,
whereby court rejected claim because, among other
things, there was no evidence that ‘‘ ‘representation of
jurors from a distinctive group would be affected by
enforcement action’ ’’). Moreover, it is difficult to per-
ceive how enforcement of civil penalties against nonap-
pearing jurors would even be probative, for constitu-
tional purposes, with respect to whether the state had
systematically excluded individuals in the jury selection
process. That is, any nonappearing juror was necessar-
ily included in the juror summoning process but did
not appear for any number of reasons external to the
process by which he or she was summoned. See State
v. Gibbs, supra, 254 Conn. 596–97.

In sum, we conclude that the defendant did not estab-
lish a prima facie violation of the sixth amendment’s fair
cross section requirement because he failed to demon-
strate that any underrepresentation of African-Ameri-
cans and Hispanics resulted from their systematic exclu-
sion in the jury selection process.12

12 Although we need not address the second prong of the defendant’s fair
cross section claim, we make the following observation. Through Seaberry,
the defendant offered the following three statistical models to demonstrate
underrepresentation of African-Americans and Hispanics: (1) absolute dis-
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B

Wenow turntothe defendant’sclaimthat the jurysum-
moningprocessviolated his fourteenthamendmentright
to equal protection. The defendant largely relies on the
arguments made with respect to his sixth amendment
claim. For the reasons that follow, this claim is simi-
larly unavailing.

‘‘An equal protection violation in jury selection proce-
dures may be established by proof of (1) underrepresen-
tation of a recognizable group; (2) substantial underrep-
resentation over a significant period of time; and (3) a
selection procedure susceptible to abuse or not racially
neutral. . . . Although the equal protection test is simi-
lar to the cross section test, the critical difference is
that in an equal protection claim the defendant must
prove discriminatory purpose.’’ (Citation omitted; empha-
sis omitted; internal quotation marks omitted.) State v.
Moore, supra, 169 Conn. App. 486; see also State v.
Castonguay, 194 Conn. 416, 421, 481 A.2d 56 (1984)
(discriminatory intent required to prove equal protec-
tion violation).

By way of review, the trial court concluded that the
defendant failed to establish an equal protection viola-
tion, finding a failure of proof as to each of the prongs
of the equal protection test. We need focus our analysis
only on the third prong.13 Specifically, the trial court
found, and we agree, that the defendant failed to demon-
strate that Connecticut’s jury selection procedure is
susceptible to abuse or is not racially neutral. As our

parity; (2) comparative disparity; and (3) statistical decision theory. In Gibbs,
our Supreme Court rejected each of these models, requiring instead that a
defendant utilize the substantial impact test in establishing a fair cross
section violation. State v. Gibbs, supra, 254 Conn. 589–91 (explaining differ-
ences among those statistical models and reasons for rejecting them). The
defendant did not utilize the substantial impact test in the present case.

13 Because the test for an equal protection violation in jury selection
procedures is stated in the conjunctive, we need not address either of the
other two prongs, as a failure of proof on any of the prongs defeats the claim.
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Supreme Court explained in Gibbs, the third prong is
satisfied when ‘‘a defendant [demonstrates] that the jury
selection process is equally capable of being applied in
such a manner as practically to proscribe any group
thought by the law’s administrators to be undesirable
. . . or that the [s]tate [has] . . . deliberately and sys-
tematically [denied] to members of [a] race the right
to participate as jurors in the administration of justice.’’
(Citation omitted; internal quotation marks omitted.)
State v. Gibbs, supra, 254 Conn. 596. As set forth in
part I A of this opinion, the defendant has not estab-
lished that the state systematically excluded African-
Americans and/or Hispanics from the jury selection pro-
cess. Furthermore, the defendant did not provide the
court with any evidence of discriminatory intent with
respect to excluding African-Americans or Hispanics.
Here, as we found in Moore, ‘‘[t]he undisputed evidence
presented by the defendant reflected that Judicial
Branch officials were unaware of the racial and ethnic
characteristics of persons summoned for jury duty and
that, to the extent that prospective jurors voluntarily
provided information related to their race or ethnicity
on their confidential juror questionnaire, such infor-
mation was not retained or recorded.’’ State v. Moore,
supra, 169 Conn. App. 486. As in Gibbs, the defendant
has failed to establish how the higher rate of nonre-
porting in response to jury summonses among African-
Americans and Hispanics is attributable to the state,
rather than to external factors beyond the state’s con-
trol. See State v. Gibbs, supra, 596–97 (‘‘[a]s the trial
court found, there is a greater occurrence of undelivera-
ble jury summonses and failures to report for jury ser-
vice in the Hispanic community than in the general
population, not as a result of racial discrimination, but
in the main because of residential mobility and linguis-
tic isolation’’).

Mindful of the marked similarity between the unsuc-
cessful equal protection claims made in Gibbs and
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Moore and the claim asserted in the present case, we
conclude that the court properly determined that the
defendant failed to establish an equal protection viola-
tion because, at a minimum, there was no evidence of
a jury selection procedure that is susceptible to abuse
or that is not racially neutral.

II

The defendant next invites this court to exercise its
supervisory authority over the administration of justice
to require the collection and/or maintenance of venire
panel demographic data in order to allow for analysis of
underrepresentation claims. We decline the invitation.

‘‘It is well settled that [a]ppellate courts possess an
inherent supervisory authority over the administration
of justice. . . . Supervisory powers are exercised to
direct trial courts to adopt judicial procedures that will
address matters that are of utmost seriousness, not only
for the integrity of a particular trial but also for the
perceived fairness of the judicial system as a whole.
. . . Under our supervisory authority, we have adopted
rules intended to guide the lower courts in the adminis-
tration of justice in all aspects of the criminal process.
. . . The exercise of our supervisory powers is an
extraordinary remedy to be invoked only when circum-
stances are such that the issue at hand, while not ris-
ing to the level of a constitutional violation, is nonethe-
less of utmost seriousness, not only for the integrity
of a particular trial but also for the perceived fairness
of the judicial system as a whole. . . . Indeed, there
is no principle that would bar us from exercising our
supervisory authority to craft a remedy that might
extend beyond the constitutional minimum because
articulating a rule of policy and reversing a conviction
under our supervisory powers is perfectly in line with
the general principle that this court ordinarily invoke[s]
[its] supervisory powers to enunciate a rule that is not
constitutionally required but that [it] think[s] is prefera-
ble as a matter of policy.’’ (Citations omitted; internal
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quotation marks omitted.) State v. Elson, 311 Conn.
726, 764–65, 91 A.3d 862 (2014).

Section 51-232 (c) provides in relevant part: ‘‘The
Jury Administrator shall send to a prospective juror a
juror confirmation form and a confidential juror ques-
tionnaire. Such questionnaire shall include questions
eliciting the juror’s name, age, race and ethnicity, occu-
pation, education and information usually raised in voir
dire examination. The questionnaire shall inform the
prospective juror that information concerning race
and ethnicity is required solely to enforce nondiscrim-
ination in jury selection, that the furnishing of such
information is not a prerequisite to being qualified
for jury service and that such information need not
be furnished if the prospective juror finds it objection-
able to do so. . . .’’ (Emphasis added.)

At bottom, the defendant asks us to make mandatory
what the legislature, in enacting § 51-232 (c), has made
discretionary—the provision of information concerning
race and ethnicity from a prospective juror in a confiden-
tial juror questionnaire. Beyond dismissing the appeal
in Moore, in addressing a similar request, our Supreme
Court voiced its reluctance, then its refusal, ‘‘to exercise
[its] supervisory authority in the sweeping manner
sought by the defendant . . . .’’ State v. Moore, supra,
334 Conn. 279. Here, the defendant asserts in his supple-
mental appellate brief, without citation to any authority,
that ‘‘the Supreme Court’s reluctance does not bar this
[c]ourt’s use of [supervisory] authority.’’ We defer to
the consideration of these issues by our Supreme
Court’s Jury Selection Task Force. See State v. Holmes,
334 Conn. 202, 250–52, 221 A.3d 407 (2019) (establishing
Jury Selection Task Force to be appointed by Chief
Justice); State v. Moore, supra, 334 Conn. 279 (‘‘we
anticipate these issues will be considered by the Jury
Selection Task Force . . . to suggest those changes to
court policies, rules, and legislation necessary to ensure
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that our state court juries are representative of Connect-
icut’s diverse population’’ (citation omitted)).14

Furthermore, in Moore, this court expressed concern
with exercising its supervisory authority in a manner
that would effectively rewrite the language of § 51-232
(c). State v. Moore, supra, 169 Conn. App. 488. Our
Supreme Court voiced a similar concern in its opinion.
State v. Moore, supra, 334 Conn. 279. In an attempt to
alleviate the separation of powers concerns underlying
the rationale for declining to invoke our supervisory
power in Moore, the defendant asserts that we could
direct the state to ‘‘maintain the data regarding prospec-
tive jurors who do fill out the questionnaire.’’ As this
court recognized in Moore, however, ‘‘the resulting data,
reflecting information concerning some but not all pro-
spective jurors, would not provide an accurate basis
on which to assess the racial and ethnic characteristics
of prospective jurors as a whole.’’ State v. Moore, supra,
169 Conn. App. 489 n.6.

In light of the foregoing, we decline to exercise our
supervisory authority and craft the extraordinary rem-
edy requested by the defendant.

14 The charge of the task force, whose work has been completed, was ‘‘[t]o
propose meaningful changes to be implemented via court rule or legislation,
including, but not limited to (1) proposing any necessary changes to . . .
[§] 51-232 (c) which governs the confirmation form and questionnaire pro-
vided to prospective jurors, (2) improving the process by which we summon
prospective jurors in order to ensure that venires are drawn from a fair
cross section of the community that is representative of its diversity, (3)
drafting model jury instructions about implicit bias, and (4) promulgating
new substantive standards that would eliminate Batson’s requirement of
purposeful discrimination.’’ Connecticut Judicial Branch Jury Selection Task
Force Charge, available at https://jud.ct.gov/Committees/jury taskforce/
default.htm (last visited April 15, 2021).

On December 31, 2020, the task force issued its final report, containing
recommendations for systemic jury reform in Connecticut. See Jury Selec-
tion Task Force, Report of the Jury Selection Task Force to Chief Justice
Richard A. Robinson (December 31, 2020), available at https://jud.ct.gov/
Committees/jury taskforce/ReportJurySelectionTaskForce.pdf (last visited
April 15, 2021).
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III

The defendant’s final claim is that the trial court erred
in prohibiting him from inquiring about certain Probate
Court matters that he claimed to be relevant to the vic-
tim’s purported bias against him. The state contends,
as an initial matter, that because the defendant raises
a different claim on appeal than he did at trial, the claim
is unreviewable. We agree with the state.

The scope of our appellate review of evidentiary issues
on appeal is limited to those issues that were pursued
at trial. ‘‘Appellate review of evidentiary rulings is ordi-
narily limited to the specific legal [ground] raised by
the objection of trial counsel. . . . To permit a party
to raise a different ground on appeal than [that] raised
during trial would amount to trial by ambuscade, unfair
both to the trial court and to the opposing party.’’ (Inter-
nal quotation marks omitted.) State v. Bennett, 324
Conn. 744, 761, 155 A.3d 188 (2017).

The following additional background is relevant to
our resolution of this claim. On December 6, 2017, dur-
ing the defendant’s case-in-chief, the defendant sought
to call as a witness Attorney Bryan McEntee, who had
been appointed by the Probate Court to represent H.
On the state’s request for an offer of proof as to Attorney
McEntee’s testimony, the defendant proffered three
purposes, the second of which is in dispute on appeal.

First, the defendant sought to enter into evidence,
through Attorney McEntee, a copy of H’s passport to
show that H was in Jamaica during a particular period
of time. The state had no objection.

Second, the defendant sought to offer Attorney
McEntee’s ‘‘position about whether [the victim] should
. . . be appointed . . . conservator of [H’s] estate.’’
When the court questioned the relevance of such evi-
dence, the defendant responded that Attorney McEn-
tee’s ‘‘concern about [the victim’s] misuse of funds’’
went to her ‘‘truthfulness and trustworthiness,’’ which,
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according to the defendant, supported his defense that
the victim had fabricated the allegations against him in
order to acquire H’s money and the familial home. The
court excluded Attorney McEntee’s ‘‘opinion as to
whether [the victim] was misusing funds’’ as irrelevant
and, thus, inadmissible. Notwithstanding the defen-
dant’s statement in his principal appellate brief that he
‘‘is not pursuing the claim that . . . Attorney McEn-
tee’s opinions regarding [the victim] should have been
admitted,’’ this second category of evidence remains the
subject of the defendant’s evidentiary claim on appeal.

Third, the defendant sought to introduce a bank
record indicating that the victim had already paid for
H’s nursing home care in Jamaica before the victim went
to Jamaica. According to the defendant, this evidence
would demonstrate that the victim lied under oath
before the Probate Court when she testified there that
her decision with respect to H’s care was not made
until after she visited Jamaica and consulted with her
family. The court sustained the state’s objection on rele-
vance grounds. On appeal, the defendant has expressly
abandoned any challenge to the exclusion of this evi-
dence.

On appeal, the defendant claims that the court ‘‘wrongly
sustained the objection to all evidence regarding the
probate matter, wrongly deeming it ‘collateral.’ ’’15 The
defendant contends that the court ‘‘should have admit-
ted evidence which pertained to the [victim’s] bias or
motive to lie about [the defendant].’’ The defendant fur-
ther argues that ‘‘Attorney McEntee’s recollection of ‘what
happened’ at the probate proceeding (the [victim’s]
efforts to seek [H’s] property), would be fact evidence
rather than his opinion.’’

As our careful review of the trial transcript reveals,
the fundamental flaw with the defendant’s evidentiary

15 We note that, in making this assertion, the defendant cites to the portion
of the transcript in which the court was ruling on the third category of
proposed evidence.
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claim is that his proffer before the trial court, with respect
to the second category of evidence, went no further than
to seek Attorney McEntee’s ‘‘position about whether
or not [the victim] should also be appointed . . . con-
servator of the estate,’’ and ‘‘his concern about [the vic-
tim’s] misuse of funds.’’16 (Emphasis added.) As stated
previously in this opinion, the defendant expressly
abandoned in his principal appellate brief ‘‘the claim
that . . . Attorney McEntee’s opinions regarding [the
victim] should have been admitted.’’ Accordingly, we
conclude that the defendant’s present claim, which
attempts to cast a wider net than the proffer before the
trial court, was not raised before the trial court and,
therefore, we decline to review it. See State v. Fernando
V., 331 Conn. 201, 211–13, 202 A.3d 350 (2019).

The judgment is affirmed.

In this opinion the other judges concurred.

ATLANTIC ST. HERITAGE ASSOCIATES, LLC v.
PAUL NICHOLAS BOLOGNA

(AC 44441)

Prescott, Elgo and Suarez, Js.

Syllabus

The plaintiff sought, by way of summary process, to regain possession of
certain premises occupied by the defendant. The trial court granted the
plaintiff’s motion for default for failure to plead and rendered a judgment
of possession in favor of the plaintiff. The following day, the defendant
filed a motion to open the judgment, which the court denied one week
later. Notice of the court’s decision denying the motion to open issued
two days after that, and the defendant appealed that same day. There-
after, the plaintiff filed a motion to terminate the appellate stay, which
sought, in substance, a determination that there was not, in fact, an
appellate stay in effect because the defendant had not filed his appeal
within the five day statutory (§ 47a-35) appeal period in summary process

16 The record also makes clear that, by its own comments, the court
understood the defendant’s proffer in this regard to be limited to Attorney
McEntee’s ‘‘opinion’’ as to whether the victim was misusing funds.
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actions and that the filing of the motion to open did not extend the
appeal period. The defendant filed an objection, arguing that the case
was controlled by Young v. Young (249 Conn. 482). Following a hearing,
the court determined that no appellate stay was in effect that would
prevent the execution of the judgment of possession during the pendency
of the appeal. The defendant thereafter filed a timely motion for review
with this court. Held that the case was controlled by Young, and, there-
fore, the defendant’s appeal was timely and, pursuant to § 47a-35 (b),
execution of the judgment of possession was stayed until the final
determination of the cause: because the defendant filed his motion to
open well within the five day appeal period and, pursuant to the applica-
ble rule of practice (§ 63-1 (c) (1)), a motion to open is a motion that,
if granted, would render the judgment ineffective, a new five day appeal
period arose when notice of the court’s decision denying the motion to
open issued, and the defendant filed his appeal on that same day, well
within the new appeal period; accordingly, the defendant’s motion for
review and the relief requested therein were granted, and the trial court’s
order on the plaintiff’s motion to terminate the appellate stay was
vacated.

Considered March 17—officially released April 27, 2021

Procedural History

Summary process action brought to the Superior
Court in the judicial district of Stamford-Norwalk,
Housing Session at Norwalk, where the defendant was
defaulted for failure to plead; thereafter, the court,
Spader, J., rendered a judgment of possession for the
plaintiff; subsequently, the court denied the defendant’s
motion to open, and the defendant appealed to this
court; thereafter, the court, Spader, J., issued an order
on the plaintiff’s motion to terminate the appellate stay,
and the defendant filed a motion for review with this
court. Motion for review granted; relief granted.

Paul N. Bologna, self-represented, in support of
the motion.

Kurosh L. Marjani and Gessi Giarratana, in opposi-
tion to the motion.

Opinion

PRESCOTT, J. In this commercial summary process
action, the trial court determined that there was no
automatic appellate stay that would prevent the execu-
tion of the judgment of possession during the pendency
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of this appeal. Pursuant to Practice Book § 61-14, the
defendant, Paul Nicholas Bologna, doing business as
Paul N. Bologna & Associates, timely filed a motion for
review of that decision. We agree with the defendant that
the trial court misapplied our Supreme Court’s decision
in Young v. Young, 249 Conn. 482, 733 A.2d 835 (1999),
in reaching the conclusion that there is no automatic
stay in existence. By order dated March 17, 2021, we
granted the defendant’s motion for review, granted the
relief requested, vacated the trial court’s decision, and
indicated that an opinion would follow. This opinion
provides our reasons for that order.

The following procedural history is relevant to our
review. The plaintiff, Atlantic St. Heritage Associates,
LLC, is the owner of a commercial building located at
184 Atlantic Street in Stamford. The defendant occupies
a portion of the basement of that building (premises).
The plaintiff served a notice to quit on the defendant
on October 14, 2020, for nonpayment of rent, lapse of
time, and termination of whatever right or privilege he
once had to occupy the premises. The defendant did
not quit possession. The plaintiff then initiated this
action by service of a summary process summons and
a three count complaint on November 17, 2020.

On December 3, 2020, after the defendant had
appeared, the plaintiff filed a motion for default for
failure to plead and for a judgment of immediate posses-
sion to enter on the default. On December 7, 2020, the
defendant filed an objection to that motion, but he did
not file an answer to the complaint.

On December 8, 2020, the court, Spader, J., granted
the plaintiff’s motion for default and rendered a judg-
ment of immediate possession in favor of the plaintiff.
On December 9, 2020, the defendant filed a motion to
open the judgment, which the court denied on Decem-
ber 16, 2020. Notice of the court’s decision denying the
motion to open issued on December 18, 2020, and the
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defendant filed this appeal that day. The defendant’s
appeal form referenced both the date of the judgment
of possession and the denial of the motion to open.1

On January 7, 2021, the plaintiff filed a motion to
terminate the appellate stay pursuant to Practice Book
§ 61-11 (e). The substance of the motion, however, did
not seek termination of the appellate stay but, instead,
sought a determination that there was no appellate stay
in effect because the defendant did not file his appeal
within five days of the judgment of possession and that
the filing of a motion to open does not extend the appeal
period. The defendant filed an objection arguing that
this matter was controlled by Young v. Young, supra,
249 Conn. 482. On January 26, 2021, the court heard the
parties at a remote hearing on the record. On February
4, 2021, the court issued a four page memorandum of
decision in which it determined that there was no appel-
late stay in effect and, therefore, no stay for it to termi-
nate. This timely motion for review followed.2

We begin our discussion by acknowledging that ‘‘[s]um-
mary process is a special statutory procedure designed
to provide an expeditious remedy. . . . It enable[s]
landlords to obtain possession of leased premises with-
out suffering the delay, loss and expense to which,
under the common-law actions, they might be subjected
by tenants wrongfully holding over their terms. . . .
Summary process statutes secure a prompt hearing and
final determination. . . . Therefore, the statutes relat-
ing to summary process must be narrowly construed
and strictly followed.’’ (Internal quotation marks omit-
ted.) Bayer v. Showmotion, Inc., 292 Conn. 381, 388,
973 A.2d 1229 (2009).

1 The defendant included December 8, 2020, as the ‘‘[d]ate of judgment(s)
or decision(s) being appealed’’; December 18, 2020, as the ‘‘[d]ate of issuance
of notice on any order on any motion that would render judgment ineffec-
tive’’; and listed ‘‘[d]enial of motion to open’’ as the action that constitutes
an appealable judgment or decision.

2 Notice of the court’s decision issued from the appellate clerk on February
11, 2021. The defendant filed this timely motion for review on February 17,



Page 33ACONNECTICUT LAW JOURNALApril 27, 2021

204 Conn. App. 163 APRIL, 2021 167

Atlantic St. Heritage Associates, LLC v. Bologna

Appeals and stays of execution relating to summary
process actions are governed by General Statutes § 47a-
35.3 In HUD/Barbour-Waverly v. Wilson, 235 Conn. 650,
656, 668 A.2d 1309 (1995), our Supreme Court deter-
mined that ‘‘the legislature intended to make the five
day time limitation set forth in § 47a-35 a jurisdictional
prerequisite to an appeal from a housing court ruling
in a summary process eviction proceeding.’’ Id., 656. In
that case, the defendant filed her appeal ‘‘nineteen days
after the expiration of the appeal period set forth in
§ 47a-35.’’ Id., 655. Within the five day appeal period,
however, she had filed a motion for an extension of
time to appeal, which the trial court had granted. Id.,
653–55. Our Supreme Court determined that the exten-
sion of time to appeal had no effect and held that this
court had properly dismissed the defendant’s appeal for
lack of subject matter jurisdiction on the ground that it
was untimely. Id., 659.

Four years later, in Young v. Young, supra, 249 Conn.
482, our Supreme Court considered the effect, if any,
of a motion to reargue pursuant to Practice Book § 11-
11 filed within the five day appeal period of § 47a-35.
It held that the motion to reargue was unlike the motion
for an extension of time to appeal that was at issue in
HUD/Barbour-Waverly. Id., 489 n.15. Rather, the timely
filing of the ‘‘motion to reargue suspended the five day

2021. See Practice Book § 66-6. The plaintiff filed a timely opposition to
this motion.

3 General Statutes § 47a-35 provides: ‘‘(a) Execution shall be stayed for
five days from the date judgment has been rendered, provided any Sunday
or legal holiday intervening shall be excluded in computing such five days.

‘‘(b) No appeal shall be taken except within such five-day period. If an
appeal is taken within such period, execution shall be stayed until the final
determination of the cause, unless it appears to the judge who tried the
case that the appeal was taken solely for the purpose of delay or unless
the defendant fails to give bond, as provided in section 47a-35a. If execution
has not been stayed, as provided in this subsection, execution may then
issue, except as otherwise provided in sections 47a-36 to 47a-41, inclusive.’’
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appeal period in § 47a-35 until the . . . denial of that
motion.’’ Id., 496.

The court in Young relied on our rules of practice,
which ‘‘[do] not enlarge or modify the statutory appeal
period, but, rather, [give] guidance in determining when
the appeal period shall commence, and in the case of
any motion, which, if granted, would allow the court
to render a new judgment, when the new appeal period
shall commence.’’ Id., 495; see also Practice Book § 63-
1 (c) (1).4 The court reasoned that a motion to reargue
pursuant to Practice Book § 11-11 is a motion that, if
granted, could render the judgment or decision ineffec-
tive under Practice Book § 63-1. Young v. Young, supra,
249 Conn. 495. Our Supreme Court applied Practice
Book § 63-1 and determined that the defendants’ motion
to reargue, which was filed within the five day appeal
period, suspended that appeal period until the trial
court resolved that motion. Id., 496. The defendants
timely appealed following the denial of that motion,
and, therefore, their ‘‘appeal of the underlying judgment
was timely.’’ Id.

4 In its analysis, the court in Young refers to Practice Book § 63-1 (b).
Young v. Young, supra, 249 Conn. 494. Practice Book § 63-1 has been
amended several times since Young was decided, and the relevant language
now resides in subsection (c).

Practice Book § 63-1 (c) (1) provides in relevant part: ‘‘If a motion is filed
within the appeal period that, if granted, would render the judgment, decision
or acceptance of the verdict ineffective, either a new twenty day period or
applicable statutory time period for filing the appeal shall begin on the day
that notice of the ruling is given on the last such outstanding motion . . . .

‘‘Motions that, if granted, would render a judgment, decision or acceptance
of the verdict ineffective include, but are not limited to, motions that seek:
the opening or setting aside of the judgment; a new trial; the setting aside
of the verdict; judgment notwithstanding the verdict; reargument of the
judgment or decision; collateral source reduction; additur; remittitur; or any
alteration of the terms of the judgment.

‘‘Motions that do not give rise to a new appeal period include those that
seek: clarification or articulation, as opposed to alteration, of the terms of
the judgment or decision; a written or transcribed statement of the trial
court’s decision; or reargument of a motion listed in the previous para-
graph. . . .’’
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In the present case, as noted by the trial court, the
defendant did not file a motion to reargue pursuant to
Practice Book § 11-11 within the five day appeal period.
He instead filed a motion to open the judgment. Because,
however, a motion to open is among the motions
expressly included in Practice Book § 63-1 (c) (1), we
are not persuaded that Young is distinguishable from
the present case on that basis. We will nevertheless
address the plaintiff’s arguments to the contrary.

The plaintiff and the trial court relied on an older deci-
sion of the Appellate Session of the Superior Court for
the proposition that ‘‘the filing of a motion to open a
summary process judgment does not toll the [five day]
appeal period.’’ Maccio v. Hundley, 36 Conn. Supp. 623,
625, 422 A.2d 953 (App. Sess. 1980). The motion to open
in Maccio, like the motion in this case, was filed one
day after the judgment of possession was rendered. Id.,
624. The defendant in Maccio appealed following the
denial of the motion to open. Id. The court in Maccio
rejected the defendant’s argument concerning the appli-
cability of the rule of practice equivalent to Practice
Book § 63-1 (c) (1) that was then in effect5 and dismissed
the appeal as untimely as to the judgment of possession.
Id., 624–25. To the extent that Maccio held that this rule
of practice is inapplicable in the context of a summary
process action, it is inconsistent with Young and is no
longer good law.

The trial court here supports its reliance on Maccio
with reference to this court’s decision in Lopez v. Liv-
ingston, 53 Conn. App. 622, 731 A.2d 335 (1999), which
was issued shortly before our Supreme Court officially

5 Practice Book (1978) § 3007 provides in relevant part: ‘‘The party appeal-
ing shall, within twenty days, except where a different period is provided
by statute, from the issuance of notice of the rendition of the judgment or
decision from which the appeal is taken file an appeal . . . but if within
the appeal period any motion is filed which, if granted, would render the
judgment or decision ineffective, as, for example, a motion to open the
judgment . . . the period of time for filing an appeal shall commence
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released its decision in Young. In Lopez, the defendants
conceded that they filed their motion to open ‘‘after the
five day statutory appeal period set forth in . . . § 47a-
35 (b) had expired.’’ Id., 625. They appealed from the
denial of that motion to open.6 Relying on Maccio, this
court rejected the defendants’ argument that ‘‘the judg-
ment of possession in favor of the plaintiff was sus-
pended by the defendants’ filing of the motion to open’’
and concluded that the ‘‘filing of a motion to open . . .
does not stay execution of the judgment.’’ Lopez v.
Livingston, supra, 625 n.6. That statement in Lopez is
correct when, as in Lopez itself, the motion to open is
filed outside of the five day statutory appeal period
from the judgment of possession. Under those circum-
stances, there is no stay of execution pursuant to § 47a-
35 (b).

The present case is controlled by Young. The defen-
dant here filed his motion to open one day after the
court rendered the judgment of possession, well within
the five day appeal period set forth in § 47a-35. A motion
to open is a motion that, if granted, would render the
judgment ineffective pursuant to Practice Book § 63-1
(c) (1). A new five day appeal period from the judgment
of possession, including a new stay period, arose on
December 18, 2020, when notice of the trial court’s deci-
sion denying the motion to open issued. See Young v.
Young, supra, 249 Conn. 496. The defendant filed this
appeal on December 18, 2020, which was within that
new five day appeal period. Accordingly, we conclude
that this appeal is timely as to the underlying judgment
of possession and the denial of the motion to open7 and

from the issuance of notice of the decision upon the motion . . . .’’ (Empha-
sis added.)

6 Although not stated in that opinion, a review of the record in Lopez
indicates that the defendants filed their appeal within five days of the denial
of their untimely motion to open. This court determined that it had jurisdic-
tion to consider the appeal from the denial of the motion to open. Lopez
v. Livingston, supra, 53 Conn. App. 623 n.1.

7 See footnote 1 of this opinion.
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‘‘execution shall be stayed until the final determination
of the cause’’ pursuant to § 47a-35 (b).

The defendant’s motion for review is granted, the
relief requested is granted, and the trial court’s February
4, 2021 order on the plaintiff’s motion to terminate the
appellate stay is vacated.

In this opinion the other judges concurred.

STATE OF CONNECTICUT v. GEORGE SILER
(AC 43351)

Elgo, Suarez and DiPentima, Js.

Syllabus

The defendant, who had been convicted, on a conditional plea of nolo
contendere, of the crimes of possession of narcotics with intent to sell
and criminal possession of a firearm, appealed to this court, claiming
that the trial court improperly denied his motion to suppress certain
evidence that was seized from his residence by the police. Relying on
information from a confidential informant, the police executed a search
and seizure warrant at the defendant’s residence, where they recovered
drugs, firearms and other contraband. The police affidavit that accompa-
nied the warrant application had described two controlled purchases
of heroin and stated that the police surveilled the defendant’s residence
while the confidential informant contacted the defendant and arranged
to meet him at a specific location to complete the transaction. The
confidential informant had given the police a description of the defen-
dant, whom he knew as G, and the car that he drove as well as G’s
telephone number and the location of his residence. The police thereafter
identified the defendant as the person described by the confidential
informant through a check of law enforcement databases and the Office
of Adult Probation after the police learned that he was on probation in
connection with a prior robbery. Prior to the controlled drug purchases,
the police also conducted surveillance at the defendant’s residence,
where they saw a male who matched the description provided by the
confidential informant enter the same type of vehicle that had been
described by the confidential informant. Thereafter, when shown an
unmarked photograph of the defendant by the police, the confidential
informant immediately identified the individual in the photograph as G.
On appeal, the defendant urged this court to overrule our Supreme
Court’s decision in State v. Barton (219 Conn. 529), in which the court
adopted a totality of the circumstances analysis for the determination
of probable cause under article first, § 7, of the Connecticut constitution
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and rejected the rigid analytical standards previously required by State
v. Kimbro (197 Conn. 219). The defendant further claimed that the police
affidavit in support of the application for a search warrant did not
establish probable cause because it lacked the necessary nexus between
his residence and the criminal activity alleged in the warrant applica-
tion. Held:

1. This court declined the defendant’s invitation to overrule our Supreme
Court’s decision in Barton to adopt a totality of the circumstances
analysis for the determination of probable cause under article first, § 7;
this court, as an intermediate appellate tribunal, was not at liberty to
modify, reconsider or overrule the precedent of our Supreme Court, a
bedrock precept that the defendant misconstrued in arguing that this
court nonetheless could conduct its own thoughtful review of Kimbro
and Barton, and, apart from that fundamental deficiency, the defendant
provided no federal or state precedent to support his contention that
the test adopted in Barton should be overruled, and his failure to provide
an independent state constitutional analysis in accordance with State
v. Geisler (222 Conn. 672) rendered his claim with respect to the state
constitution abandoned.

2. The trial court properly denied the defendant’s motion to suppress, as
the police warrant application contained sufficient information from
which a judge reasonably could conclude that there was a fair probability
that contraband or evidence of a crime would be found in the defendant’s
residence: the affidavit contained a detailed description of the alleged
heroin dealer that matched the defendant’s physical attributes, shared
his home address and indicated that the heroin dealer drove the same
type of vehicle as did the defendant, the affidavit indicated that the
confidential informant positively identified the defendant immediately
from a photograph he was shown of the alleged heroin dealer, and
surveillance conducted at the defendant’s residence confirmed that he
and the vehicle at issue were at the residence prior to and after the
controlled drug purchases; moreover, although the trial court acknowl-
edged that the affidavit did not identify with any specificity the time
period of the first controlled drug purchase, the court made a practical,
commonsense decision in concluding that the affidavit’s phrase, ‘‘prior
to the buy taking place,’’ could have been found by the court that issued
the warrant to be a period of time in very close approximation to
the arrangements made for the first controlled buy, and the affidavit’s
statement that surveillance showed that the defendant had arrived at
his home just prior to the second buy permitted the inference that
narcotics were stored at the residence.

Argued January 13—officially released April 27, 2021

Procedural History

Substitute information charging the defendant with
two counts of the crime of criminal possession of a fire-
arm, and with one count each of the crimes of posses-
sion of narcotics with intent to sell by a person who is
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not drug-dependent and possession of narcotics with
intent to sell within 1500 feet of a day care center,
brought to the Superior Court in the judicial district of
Fairfield, where the court, Russo, J., denied the defen-
dant’s motion to suppress certain evidence; thereafter,
the state filed a substitute information charging the
defendant with two counts of the crime of criminal
possession of a firearm and with the crime of possession
of narcotics with intent to sell; subsequently, the defen-
dant was presented to the court, Devlin, J., on a condi-
tional plea of nolo contendere to the charges of criminal
possession of a firearm and possession of narcotics
with intent to sell; thereafter, the court, Alexander, J.,
rendered judgment of guilty, from which the defendant
appealed to this court. Affirmed.

W. Theodore Koch III, assigned counsel, for the appel-
lant (defendant).

C. Robert Satti, Jr., supervisory assistant state’s attor-
ney, with whom were Joseph T. Corradino, state’s attor-
ney, and, on the brief, John C. Smriga, former state’s
attorney, for the appellee (state).

Opinion

ELGO, J. The defendant, George Siler, appeals from
the judgment of conviction rendered following a con-
ditional plea of nolo contendere to two counts of crimi-
nal possession of a firearm in violation of General Stat-
utes § 53a-217 (a), and to violating the state dependency
producing drug laws; see General Statutes § 21a-277
(a); for possession of narcotics with intent to sell. On
appeal, the defendant claims that the trial court improp-
erly denied his motion to suppress certain evidence
seized from his residence. We affirm the judgment of
the trial court.

On December 12, 2017, members of the Stratford
Police Department conducted a search of the residential
property known as 943 Success Avenue in Stratford
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(residence) pursuant to a search and seizure warrant
signed by a judge of the Superior Court. They recovered,
inter alia, 84.7 grams of suspected heroin, 5.8 grams of
suspected marijuana, 188 wax paper folds secured by
rubber bands, a digital scale, a ski mask, two firearms,
293 rounds of ammunition, an article of mail addressed
to the defendant, and a credit card issued to the defen-
dant. The defendant thereafter was arrested and charged
with the aforementioned offenses.

On January 17, 2018, the defendant filed a motion to
suppress all evidence discovered during the December
12, 2017 search for lack of probable cause. Following
a hearing, the court denied that motion. The defendant
then entered a conditional plea of nolo contendere to
all charges, thereby preserving his right of appeal.1 On
July 31, 2019, the defendant was sentenced to a total
effective term of fourteen years of incarceration, execu-
tion suspended after eight years, with five years of pro-
bation. This appeal followed.

On appeal, the defendant contends that the court
improperly denied his motion to suppress. His claim is
twofold in nature. First, he urges us to reconsider the
precedent of our Supreme Court in State v. Barton, 219
Conn. 529, 544, 594 A.2d 917 (1991), in which the court
adopted a totality of the circumstances test for deter-
mining whether an affidavit sufficiently establishes
probable cause for the issuance of a warrant. The defen-
dant then asks us to depart from that precedent and
conclude that the affidavit submitted in support of the

1 General Statutes § 54-94a provides in relevant part: ‘‘When a defendant,
prior to the commencement of trial, enters a plea of nolo contendere condi-
tional on the right to take an appeal from the court’s denial of the defendant’s
motion to suppress or motion to dismiss, the defendant after the imposition
of sentence may file an appeal within the time prescribed by law provided
a trial court has determined that a ruling on such motion to suppress or
motion to dismiss would be dispositive of the case. The issue to be consid-
ered in such an appeal shall be limited to whether it was proper for the
court to have denied the motion to suppress or the motion to dismiss. . . .’’

The trial court in this case made such a determination at the defendant’s
May 16, 2019 plea hearing.
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search warrant in the present case did not provide the
requisite probable cause. We address each claim in turn.

I

SUPREME COURT PRECEDENT

In this appeal, the defendant asks this court to revisit
the precedent of our Supreme Court with respect to
the legal standard applicable to probable cause deter-
minations pursuant to article first, § 7, of the state con-
stitution when a search warrant is requested by law
enforcement.2 As our Supreme Court has explained,
article first, § 7, ‘‘like the fourth amendment to the fed-
eral constitution that it closely resembles, safeguards
the privacy, the personal security, and the property of
the individual against unjustified intrusions by agents of
the government.’’ (Footnote omitted.) State v. Barton,
supra, 219 Conn. 540.

In State v. Kimbro, 197 Conn. 219, 236, 496 A.2d 498
(1985), overruled in part by State v. Barton, 219 Conn.
529, 594 A.2d 917 (1991), a divided Supreme Court3

concluded, as a matter of state constitutional law, that
article first, § 7, required application of ‘‘the more spe-
cific standards of the Aguilar-Spinelli test’’;4 see

2 Article first, § 7, of the Connecticut constitution provides: ‘‘The people
shall be secure in their persons, houses, papers and possessions from unrea-
sonable searches or seizures; and no warrant to search any place, or to
seize any person or things, shall issue without describing them as nearly
as may be, nor without probable cause supported by oath or affirmation.’’

3 Justices Dannehy and Santaniello joined Justice Healey’s majority opin-
ion. Justices Shea and Callahan issued dissenting opinions.

4 ‘‘The Aguilar-Spinelli test provides a method for evaluating the existence
of probable cause . . . when a search warrant affidavit is based upon infor-
mation supplied to the police by a confidential informant. . . . Under the
Aguilar-Spinelli test, [t]he issuing judge must be informed of (1) some of
the underlying circumstances relied on by the informant in concluding that
the facts are as he claims they are, and (2) some of the underlying circum-
stances from which the officer seeking the warrant concluded (a) that the
informant, whose identity need not be disclosed, was credible, or (b) that
the information was reliable. . . . When the information supplied by the
informant fails to satisfy the Aguilar-Spinelli test, probable cause may still
be found if the warrant application affidavit sets forth other circumstances—
typically independent police corroboration of certain details provided by
the informant—that bolster the deficiencies.’’ (Citation omitted; internal
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Aguilar v. Texas, 378 U.S. 108, 84 S. Ct. 1509, 12 L. Ed.
2d 723 (1964); Spinelli v. United States, 393 U.S. 410,
89 S. Ct. 584, 21 L. Ed. 2d 637 (1969); rather than ‘‘the
amorphous [totality of the circumstances] standard’’
adopted by the United States Supreme Court in Illinois
v. Gates, 462 U.S. 213, 103 S. Ct. 2317, 76 L. Ed. 2d 527
(1983). State v. Kimbro, supra, 236. In his dissenting
opinion, Justice Callahan opined that ‘‘making Aguilar
and Spinelli the test for determining probable cause
under the state constitution is a step backward into that
labyrinthine body of hypertechnical rules concerning
the criminal law from which I thought we were gradu-
ally beginning to emerge.’’ Id., 246 (Callahan, J., dis-
senting).

The Supreme Court reconsidered that precedent six
years later. In State v. Barton, supra, 219 Conn. 529,
the court noted that ‘‘the case law applying the Aguilar-
Spinelli test has come to be encrusted with an overlay
of analytical rigidity that is inconsistent with the under-
lying proposition that it is the constitutional function
of the magistrate issuing the warrant to exercise discre-
tion in the determination of probable cause. That discre-
tion must be controlled by constitutional principles and
guided by the evidentiary standards developed in our
prior cases, but it should not be so shackled by rigid
analytical standards that it deprives the magistrate of
the ability to draw reasonable inferences from the facts
presented.’’ Id., 534–35. The court further observed that
‘‘application of the standards mandated by Kimbro has
resulted at times in unduly technical readings of warrant
affidavits, and we reject such an inappropriate method-
ology.’’ Id., 534.

The court also explained that a totality of the circum-
stances analysis is ‘‘more consistent with traditional
assessments of probable cause. . . . [It] permits a

quotation marks omitted.) State v. Respass, 256 Conn. 164, 174 n.12, 770
A.2d 471, cert. denied, 534 U.S. 1002, 122 S. Ct. 478, 151 L. Ed. 2d 392 (2001).
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judge issuing a warrant greater freedom to assess the
relative weights of all the various indicia of reliability
(and unreliability) attending an informant’s tip. . . .
[T]he task of the issuing magistrate is simply to make
a practical, commonsense decision whether, given all
the circumstances set forth in the affidavit before him,
including the veracity and basis of knowledge of per-
sons supplying hearsay information, there is a fair prob-
ability that contraband or evidence of a crime will be
found in a particular place.’’ (Citation omitted; internal
quotation marks omitted.) Id., 537. The court thus con-
cluded, ‘‘upon careful reconsideration, that the totality
of the circumstances analysis adopted [by the United
States Supreme Court in] Gates will continue to guaran-
tee the people of Connecticut the full panoply of rights
that they have come to expect as their due. . . . We
accordingly depart from the more rigid analytical struc-
ture imposed in Kimbro in order to restore the proper
constitutional authority of magistrates to weigh the suf-
ficiency of the information presented to them in warrant
affidavits and to balance the legitimate needs of law
enforcement officers against the highly prized rights of
privacy and personal security afforded by our constitu-
tion.’’ (Citations omitted; internal quotation marks omit-
ted.) Id., 546. The appellate courts of this state have
adhered to that precedent in the thirty years since Bar-
ton was decided. See, e.g., State v. Nowell, 262 Conn.
686, 697, 817 A.2d 76 (2003); State v. Velasco, 248 Conn.
183, 189–90, 728 A.2d 493 (1999); State v. DiMeco, 128
Conn. App. 198, 204, 15 A.3d 1204, cert. denied, 301
Conn. 928, 22 A.3d 1275, cert. denied, 565 U.S. 1015, 132
S. Ct. 559, 181 L. Ed. 2d 398 (2011); State v. Cabezudo,
92 Conn. App. 303, 305, 884 A.2d 1033 (2005), cert.
denied, 277 Conn. 901, 891 A.2d 3 (2006).

The defendant now asks this court to reconsider the
wisdom of the Supreme Court’s decision in Barton.5

5 In his principal appellate brief, the defendant insists that ‘‘our Supreme
Court’s rejection of Kimbro should be revisited’’; that ‘‘Kimbro should be
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We refuse to do so. As an intermediate appellate tribu-
nal, this court is not at liberty to modify, reconsider, or
overrule the precedent of our Supreme Court. See Hart-
ford Steam Boiler Inspection & Ins. Co. v. Underwrit-
ers at Lloyd’s & Cos. Collective, 121 Conn. App. 31, 48–49,
994 A.2d 262, cert. denied, 297 Conn. 918, 996 A.2d 277
(2010). Whether to alter the applicable legal standard
governing probable cause determinations when a search
warrant is requested remains the prerogative of this
state’s highest court. See Reville v. Reville, 312 Conn.
428, 459 n.29, 93 A.3d 1076 (2014) (‘‘once [the Connecti-
cut Supreme Court] has finally determined an issue,
for a lower court to reanalyze and revisit that issue is
an improper and fruitless endeavor’’ (internal quotation
marks omitted)); State v. Fuller, 56 Conn. App. 592, 609,
744 A.2d 931 (‘‘[i]t is not within our function as an inter-
mediate appellate court to overrule Supreme Court
authority’’), cert. denied, 252 Conn. 949, 748 A.2d 298,
cert. denied, 531 U.S. 911, 121 S. Ct. 262, 148 L. Ed. 2d
190 (2000).

In his appellate reply brief, the defendant miscon-
strues that bedrock precept. The defendant argues that,
although this court is bound by Supreme Court prece-
dent, it ‘‘certainly may nonetheless conduct its own
thoughtful review of Kimbro and its rationale, and of
[Barton] and its results.’’ He is mistaken. This court is
not permitted to reconsider or reevaluate the precedent
of our Supreme Court. See, e.g., State v. Brown, 73
Conn. App. 751, 756, 809 A.2d 546 (2002) (‘‘Our Supreme
Court is the ultimate arbiter of the law in this state.
We, as an intermediate appellate court, cannot recon-
sider the decisions of our highest court.’’); State v.
Rodriguez, 63 Conn. App. 529, 532, 777 A.2d 704 (‘‘we,
as an intermediate appellate court, do not reevaluate
Supreme Court decisions and are bound by those deci-

revived’’; that ‘‘[t]he ‘‘loosening of the Aguilar-Spinelli test was unneces-
sary’’; and that, ‘‘[i]t is, therefore, now, more than ever, time to revisit’’
Barton . . . .’’
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sions’’), cert. denied, 256 Conn. 936, 776 A.2d 1151
(2001).

Apart from that fundamental deficiency, the defen-
dant has provided no federal or state precedent to sup-
port his contention that the totality of the circumstances
test adopted by the United States Supreme Court in
Illinois v. Gates, supra, 462 U.S. 213, and by our Supreme
Court in State v. Barton, supra, 219 Conn. 529, should
be overruled. Furthermore, although both Kimbro and
Barton were predicated on the protections of article
first, § 7, of the Connecticut constitution, the defendant
has failed to provide this court with an independent
state constitutional analysis in accordance with State
v. Geisler, 222 Conn. 672, 684–86, 610 A.2d 1225 (1992),
rendering any claim with respect to our state constitu-
tion abandoned. See State v. Bennett, 324 Conn. 744,
748 n.1, 155 A.3d 188 (2017). For all those reasons, we
decline the defendant’s invitation to revisit our Supreme
Court’s decision in Barton.

II

PROBABLE CAUSE

We next turn to the question of probable cause. The
defendant claims that the court improperly denied his
motion to suppress because the affidavit submitted in
support of the search warrant did not establish probable
cause. More specifically, he contends that the necessary
nexus between the residence and the criminal activity
alleged in the warrant application was lacking. We do
not agree.

‘‘The standards for upholding a search warrant are
well established. We uphold the validity of [the] warrant
. . . [if] the affidavit at issue presented a substantial
factual basis for the magistrate’s conclusion that proba-
ble cause existed.’’ (Internal quotation marks omitted.)
State v. Batts, 281 Conn. 682, 699–700, 916 A.2d 788,
cert. denied, 552 U.S. 1047, 128 S. Ct. 667, 169 L. Ed.
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2d 524 (2007). ‘‘Probable cause to search exists if: (1)
there is probable cause to believe that the particular
items sought to be seized are connected with criminal
activity or will assist in a particular apprehension or
conviction . . . and (2) there is probable cause to
believe that the items sought to be seized will be found
in the place to be searched.’’ (Internal quotation marks
omitted.) State v. Respass, 256 Conn. 164, 173, 770 A.2d
471, cert. denied, 534 U.S. 1002, 122 S. Ct. 478, 151 L.
Ed. 2d 392 (2001). ‘‘[I]t is axiomatic that [a] significantly
lower quant[um] of proof is required to establish proba-
ble cause [rather] than guilt. . . . [P]robable cause
requires only a probability or substantial chance of
criminal activity, not an actual showing of such activity.
By hypothesis, therefore, innocent behavior frequently
will provide the basis for a showing of probable cause;
to require otherwise would be to sub silentio impose
a drastically more rigorous definition of probable cause
than the security of our [citizens] . . . demands. . . .
In making a determination of probable cause the rele-
vant inquiry is not whether particular conduct is inno-
cent or guilty, but the degree of suspicion that attaches
to particular types of noncriminal acts.’’ (Citation omit-
ted; internal quotation marks omitted.) State v. Batts,
supra, 701.

Our determination of whether an affidavit sufficiently
establishes probable cause is governed by the ‘‘ ‘totality
of the circumstances’ ’’ test enunciated in State v. Bar-
ton, supra, 219 Conn. 544. That test requires the judge
issuing the warrant ‘‘to make a practical, nontechnical
decision whether there is a fair probability of finding
contraband or evidence of a crime in a particular place.
In coming to that decision, the [judge] must consider
all the circumstances set forth in the affidavit, including
the factual circumstances from which the ‘veracity’ and
the ‘basis of knowledge’ of persons supplying hearsay
information can be determined.’’ Id., 552.
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When the decision of a judge to issue a search and
seizure warrant is challenged, the reviewing court
‘‘must determine [whether] the affidavit presented a
substantial factual basis upon which the [judge] could
conclude that probable cause existed. . . . Although
in a particular case it may not be easy to determine
when an affidavit demonstrates the existence of proba-
ble cause, the resolution of doubtful or marginal cases
in this area should be largely determined by the prefer-
ence to be accorded to warrants.’’ (Citations omitted;
internal quotation marks omitted.) Id. ‘‘Whether the
trial court properly found that the facts submitted were
enough to support a finding of probable cause is a
question of law. . . . The trial court’s determination on
the issue, therefore, is subject to plenary review on
appeal.’’ (Citation omitted; internal quotation marks
omitted.) State v. Batts, supra, 281 Conn. 701. In con-
ducting that review, ‘‘[w]e consider the four corners of
the affidavit and, giving proper deference to the issuing
[judge], determine whether the issuing [judge] reason-
ably could have concluded that probable cause existed.’’
State v. Rodriguez, 163 Conn. App. 262, 266, 135 A.3d
740, cert. denied, 320 Conn. 934, 134 A.3d 622, cert.
denied, U.S. , 137 S. Ct. 167, 196 L. Ed. 2d 140 (2016).

The warrant affidavit in the present case was executed
by two detectives with the Stratford Police Department,
who, at that time, were assigned to its narcotics, vice
and intelligence unit. In that affidavit, the detectives
averred that they had spoken with a confidential infor-
mant (informant) in October, 2017, who indicated that
an individual known as ‘‘George’’ had been ‘‘supplying
amounts of heroin within the town of Stratford for approx-
imately [one] year.’’ The informant described George
as ‘‘a black male with dreads who is in his late twenties’’
who was selling ‘‘heroin to street level and mid-level nar-
cotics dealers.’’ The informant also provided George’s
telephone number, which the informant used to call or
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text him. In addition, the informant stated that George
‘‘lives in the area of Success Avenue and operates a
silver Nissan Maxima with Maine plates.’’

The detectives explained that they subsequently iden-
tified the defendant as the person described as George
by the informant through a check of various law enforce-
ment databases. They recited the defendant’s criminal
record and stated that the defendant currently was on
probation for an incident that transpired in 2011, for
which he was charged with robbery in the first degree
with a deadly weapon and reckless endangerment. The
detectives also stated that the residence was listed as
the defendant’s address on file with the Office of Adult
Probation, and his phone number matched the one pro-
vided by the informant.

The detectives stated that they then conducted sur-
veillance at the residence and observed a male who
matched both (1) the description provided by the infor-
mant and (2) probation and booking photographs of
the defendant. They also observed that male enter a
silver Nissan Maxima with Maine license plates parked
in the driveway of the residence. The informant there-
after was shown ‘‘a colored unmarked photo’’ of the
defendant; the informant ‘‘immediately stated that the
individual in the photograph was the person that he/
she knows as ‘George.’ ’’

The affidavit then described two controlled pur-
chases of heroin that were conducted ‘‘[d]uring the
week ending [November 26, 2017],’’ and the ‘‘week end-
ing [December 3, 2017],’’ respectively. On both occa-
sions, the surveillance was conducted at the residence,
where the defendant was observed operating the Nissan
Maxima with a Maine license plate and then entering the
residence. Each time, the informant contacted ‘‘George’’
by calling the defendant’s phone number and arranged
to meet at a specific location in Stratford to purchase
heroin from him. The informant then met with ‘‘George’’
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to complete the narcotics transaction while under sur-
veillance by law enforcement. When the transaction
concluded, the informant ‘‘confirmed that the black
male that sold him/her the heroin was the male that he/
she knows as ‘George’ and was the person he/she [pre-
viously] identified in the photograph’’ provided by law
enforcement. Furthermore, after both controlled pur-
chases concluded, the detectives averred that ‘‘[s]urveil-
lance showed that [the defendant] and the Nissan Max-
ima bearing [Maine license plates] were both at the
residence immediately after the buy occurred.’’

The affidavit also indicated that ‘‘[s]urveillance shows
that [the defendant] continues to reside at [the resi-
dence]’’ and that the defendant ‘‘has been seen at the
aforementioned residence during various day, evening
and night hours.’’ The detectives further stated that,
‘‘based on training and experience, the affiants know
that individuals who traffic illegal drugs will store their
drugs in their homes, basements, garages, vehicles and
other residences to avoid law enforcement detection.
. . . They will use various weapons, including but not
limited to firearms for protection. They will maintain
a supply of bullets for those firearms. . . . These drug
traffickers commonly retain these photographs and/or
video. They utilize various materials including, but not
limited to paper, plastic and glassine bags to package
their illegal drugs for street sale. Various types of mea-
suring devices are utilized by drug traffickers to mea-
sure the amount of illegal drugs that they are selling.’’
The affidavit concluded by stating that, ‘‘based on the
aforementioned facts and circumstances, the affiants
have probable cause to believe that evidence of posses-
sion of heroin with intent to sell [in violation of General
Statutes §] 21a-278 (b), is located within [the res-
idence].’’

On appeal, the defendant claims that the nexus
between the residence and the criminal activity alleged
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in the warrant application is lacking. We disagree. As
our Supreme Court has explained, the ultimate question
‘‘is whether there was a fair probability that the contra-
band was within the place to be searched.’’ State v.
Smith, 257 Conn. 216, 223, 777 A.2d 182 (2001). The
affidavit in the present case contains a detailed descrip-
tion of an alleged heroin dealer that matched the defen-
dant’s physical attributes, that shared the defendant’s
home address and telephone number, and who—like
the defendant—drove a silver Nissan Maxima with
Maine license plates. The affidavit also indicates that
when the informant was shown a photograph of the
alleged heroin dealer, the informant positively identi-
fied the defendant ‘‘immediately.’’ Law enforcement
observed the defendant at the residence, where a silver
Nissan Maxima with Maine license plates was parked
in the driveway. Surveillance conducted at the resi-
dence also confirmed that the defendant and that vehi-
cle were at the residence ‘‘[p]rior’’ to the two controlled
purchases and ‘‘immediately after the buy occurred.’’

On that basis, the issuing judge reasonably could have
concluded that probable cause to search the residence
existed. As our decisional law demonstrates, narcotics
dealers commonly store evidence of that illegal activity
in their homes. See, e.g., State v. Couture, 194 Conn. 530,
544, 482 A.2d 300 (1984) (‘‘at the time of the issuance
of the warrant it was reasonable for the [issuing judge]
to infer that the defendant’s residence was the logical
place to conceal not only the fruits but also the instru-
mentalities of the crime’’), cert. denied, 469 U.S. 1192,
105 S. Ct. 967, 83 L. Ed. 2d 971 (1985); State v. Castano,
25 Conn. App. 99, 104, 592 A.2d 977 (1991) (‘‘[i]n the
case of drug dealers, evidence is likely to be found
where the dealers live’’ (internal quotation marks omit-
ted)); State v. Vallas, 16 Conn. App. 245, 262, 547 A.2d
903 (1988) (noting that ‘‘it is reasonable to conclude
that the participants [in the drug trade] will maintain
. . . supplies in their homes’’ and that ‘‘[w]hen a sus-
pect has been carrying on an illegal activity for an
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extended period of time without detection, it is reason-
able to conclude that evidence of his activity will be
secreted in his home’’), aff’d sub nom. State v. Calash,
212 Conn. 485, 563 A.2d 660 (1989).

Although the defendant relies on State v. DeCham-
plain, 179 Conn. 522, 427 A.2d 1338 (1980), for the prop-
osition that a likely nexus between his residence and
criminal activity did not exist, that case is readily distin-
guishable. Unlike the present case, in which the resi-
dence is described in the warrant application as a ‘‘[two-
story, single-family] residence,’’ DeChamplain involved
an apartment building. More importantly, the court
in DeChamplain ‘‘found a lack of probable cause to
believe that drugs were located in [that] apartment,
because the only [fact] establishing a nexus to the apart-
ment was a single telephone call to the defendant at
his apartment in which he received an order for the
purchase of drugs.’’ (Emphasis added.) State v. Brown,
14 Conn. App. 605, 619, 543 A.2d 750, cert. denied, 208
Conn. 816, 546 A.2d 283 (1988). By contrast, the affiants
here observed multiple controlled narcotics transac-
tions involving the defendant, and each time the defen-
dant and his silver Nissan Maxima with Maine license
plates were observed at the residence prior to the trans-
actions and immediately thereafter.

In ruling on the defendant’s motion to suppress, the
court acknowledged that, in describing the first con-
trolled purchase, the affidavit does not identify the time
period with any specificity other than stating that the
defendant was observed at the residence ‘‘prior to the
buy taking place . . . .’’ (Internal quotation marks
omitted.) As our precedent instructs, the task of the
judge in issuing a search warrant ‘‘is simply to make a
practical, commonsense decision’’ based on the totality
of the circumstances presented in the warrant affidavit.
State v. Barton, supra, 219 Conn. 537. Applying that
precept, the court concluded that ‘‘[t]he logical and
reasonable inference that could have been drawn by
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the issuing court is that the language [in question] . . .
helped explain when the surveillance may have been
conducted. The practical and nontechnical translation
of ‘prior to the buy taking place’ in terms of time, for
purposes of probable cause analysis, could have been
found to be a period of time in very close approximation
to the arrangements made for the first controlled buy.’’
We concur with that assessment. We further note that,
with respect to the second controlled purchase, the
affiants stated that ‘‘[s]urveillance showed that just
prior to the buy taking place [the defendant] arrived at
[the residence],’’ from which it may be inferred that
narcotics were stored at the residence.

‘‘Probable cause does not depend upon the incanta-
tion of certain magic words.’’ State v. Barton, supra,
219 Conn. 549. Moreover, we are mindful of our obliga-
tion to ‘‘evaluate the information contained in the affida-
vit in the light most favorable to upholding the issuing
judge’s probable cause finding.’’ State v. Shields, 308
Conn. 678, 691, 69 A.3d 293 (2013), cert. denied, 571
U.S. 1176, 134 S. Ct. 1040, 188 L. Ed. 2d 123 (2014). Hav-
ing carefully examined the record before us, we con-
clude that the warrant application contained sufficient
information from which the judge reasonably could
infer that there was a fair probability that contraband
or evidence of a crime would be found in the defendant’s
residence. For that reason, the court properly denied
the defendant’s motion to suppress.

The judgment is affirmed.

In this opinion the other judges concurred.
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BRIDGEPORT ET AL.
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Syllabus

The plaintiff sought to recover damages from the defendants for injuries
she sustained when she fell on a public sidewalk that was located in
the defendant city of Bridgeport, adjacent to the property owned by the
defendant S Co., a housing cooperative association. She alleged that
her injuries were the result of the defective condition of the sidewalk,
which was raised, uneven, and deteriorated. As part of the discovery
process, S Co. hired an engineering firm to lift the sidewalk in the
location of the incident and it was determined that its deteriorated
condition was the result of a large tree root growing directly beneath
the sidewalk. The root emanated from a tree growing on S Co.’s property.
S Co. filed a motion for summary judgment, claiming that it could not
be held liable for the plaintiff’s alleged injuries, either by statute or
under the common law. The trial court granted the motion and rendered
judgment thereon, from which the plaintiff appealed to this court, claim-
ing that the trial court improperly granted the motion because genuine
issues of material fact existed as to whether S Co. was liable for her
injuries due to its negligence or for maintaining a nuisance that caused
the defect in the sidewalk. Held that the trial court properly rendered
summary judgment in favor of S Co. because no genuine issue of material
fact existed as to its liability for the plaintiff’s injuries: the plaintiff could
not prevail on her claim that her injuries were the result of S Co.’s
negligence because S Co. did not owe a duty of care to the plaintiff, as
the primary responsibility for maintaining public sidewalks in a reason-
ably safe condition falls to municipalities, not abutting landowners;
moreover, neither of the exceptions to that general rule applied in this
case because there was no statute or ordinance that shifted liability
from the city to the landowner and the injury was not the result of an
affirmative act of the landowner, as the growth of tree roots is not
typically considered an affirmative act of the owner of the land on
which a tree grows and there was no evidence that S Co., or any of its
predecessors, planted the tree; furthermore, S Co. was not liable for
maintaining a nuisance that caused the defect in the sidewalk because
the sidewalk was not under its ownership or control, the plaintiff pro-
duced no evidence of any affirmative act by S Co. that caused the
sidewalk to become uneven, and the presence of the tree on its property
did not constitute an unreasonable or unlawful use of its land.

Argued November 30, 2020—officially released April 27, 2021

* The listing of judges reflects their seniority status on this court as of
the date of oral argument.
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Procedural History

Action to recover damages for, inter alia, the alleged
negligence of the defendants, and for other relief, brought
to the Superior Court in the judicial district of Fairfield,
where the court, Radcliffe, J., granted the motion for
summary judgment filed by the defendant Seaside Vil-
lage Homes, Inc., and rendered judgment thereon, from
which the plaintiff appealed to this court. Affirmed.

John T. Bochanis, for the appellant (plaintiff).

John P. Bonanno, for the appellee (defendant Seaside
Village Homes, Inc.).

Opinion

LAVINE, J. ‘‘An abutting landowner is ordinarily
under no duty to keep the sidewalk in front of his [or her]
property in a reasonably safe condition for public travel.
Tenney v. Pleasant Realty Corp., 136 Conn. 325, 329,
70 A.2d 138 (1949). An abutting landowner can be held
liable, however, in negligence or public nuisance for
injuries resulting from the unsafe condition of a public
sidewalk caused by the landowner’s positive acts. See
Gambardella v. Kaoud, 38 Conn. App. 355, 359, 660
A.2d 877 (1995).’’ Abramczyk v. Abbey, 64 Conn. App.
442, 446, 780 A.2d 957, cert. denied, 258 Conn. 933, 785
A.2d 229 (2001). In the present case, we conclude, as a
matter of law, that the abutting landowner is not liable
for the injuries sustained by a traveler on a public side-
walk who trips and falls over a defect in the sidewalk
caused by the roots of a tree growing on the landowner’s
property, as the growth of tree roots is not a positive
or affirmative act of the landowner.

In this trip and fall personal injury action, the plaintiff,
LaJeune Pollard, appeals from the summary judgment
rendered in favor of the defendant Seaside Village
Homes, Inc. (Seaside). On appeal, the plaintiff claims
that the trial court improperly granted summary judg-
ment because genuine issues of material fact exist as
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to whether Seaside is liable for her injuries (1) due to
its negligence or (2) for maintaining a nuisance that
caused the defect in the sidewalk. On the basis of our
review of the record, we conclude that there is no genu-
ine issue of material fact that Seaside undertook no
positive or affirmative act that caused the defect in the
sidewalk where the plaintiff alleged that she fell. We,
therefore, affirm the judgment of the trial court.

The following facts as discerned from the record are
relevant to our resolution of the plaintiff’s appeal. On
or about February 20, 2018, the plaintiff served a com-
plaint on Seaside and the codefendant, the city of
Bridgeport (city).1 The complaint sounded in three
counts: count one alleged negligence against the city;
count two alleged negligence against Seaside; and count
three alleged nuisance against Seaside. In all counts of
the complaint, the plaintiff alleged that, at approxi-
mately 5 p.m. on September 29, 2017, she was walking
on the sidewalk in front of 82 Cole Street in the city
when she fell due to the uneven, raised and deteriorated
condition of the sidewalk. As a result of her fall, the
plaintiff alleged that she sustained serious injuries to
her knees that required medical attention, including sur-
gical repair of her right knee. As a further result of her
fall, the plaintiff alleged that she lost time from her employ-
ment, incurred medical bills and damages, lost the
enjoyment of life’s activities, and experienced pain
and suffering.

In count one, the plaintiff alleged that the city
breached its duty to inspect, repair, maintain and keep
its sidewalks in a reasonably safe condition, including
the area where she fell, which is owned, controlled,

1 The city did not file a brief or otherwise participate in the present appeal.
At the time the court granted Seaside’s motion for summary judgment, the
plaintiff’s case against the city was still pending. Nonetheless, this court
has jurisdiction to hear the plaintiff’s appeal as the rendering of summary
judgment disposed of all of the plaintiff’s causes of action against Seaside.
See Practice Book § 61-3 (appeal of judgment on part of complaint).
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and maintained by the city.2 In count two, the plaintiff
alleged that the premises or property ‘‘in front of 82
Cole Street . . . was owned, controlled and/or main-
tained by [Seaside] . . . .’’3 The plaintiff further alleged
that Seaside ‘‘was charged with the duty to keep and
maintain its property in a reasonably safe condition
including the area’’ where she fell. She also alleged in
paragraph 5 that her fall and resulting injuries were the
direct result of the negligence of Seaside or its agents
in one or more of the following ways, in that they (a)
failed to inspect, correct or remedy the defective condi-
tion, (b) failed to use reasonable care to maintain the
area where she fell in a reasonably safe condition, (c)
failed to warn pedestrians of the defective condition,
(d) allowed the area where she fell to deteriorate to a
defective condition, (e) failed to have sufficient person-
nel to maintain, correct or remedy the defective condi-
tions, and (f) actively caused or created the defective
condition of the sidewalk. In count three, the plaintiff
alleged that her injuries ‘‘were the result of a nuisance
created by [Seaside, its agents or employees]’’ in that the
‘‘defective condition [of the sidewalk] was a continuing
danger created by [Seaside]’’ or that ‘‘[t]he use of the
. . . described premises permitted by [Seaside] was
unreasonable and/or unlawful.’’4

2 In its original answer to the complaint, the city denied that it owned
and controlled the sidewalk. On March 14, 2019, the city amended its answer
and admitted that the sidewalk in front of 82 Cole Street is within the city’s
right-of-way and that the city has a duty to repair sidewalks. On April 30,
2019, John Urquidi, the city engineer, testified at a deposition that the
sidewalk where the plaintiff allegedly fell is within the city’s right-of-way.

3 Seaside is a housing cooperative association consisting of approximately
250 units.

4 Nowhere in her complaint did the plaintiff allege how the sidewalk came
to be uneven and in a defective condition or what Seaside actively did to
cause the sidewalk to be uneven. The words ‘‘tree’’ and ‘‘root’’ do not appear
in the complaint.

The record discloses that, on March 14, 2019, Geoffrey B. Wardman, a
professional engineer, signed an affidavit in which he attested that on Janu-
ary 31, 2019, at Seaside’s request, he was present at the sidewalk abutting
82 Cole Street when the sidewalk flag over which the plaintiff alleged that
she fell was mechanically raised for the purpose of inspecting the flag and
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On March 12, 2018, Seaside filed an answer in which
it denied the material allegations of the complaint and
asserted three special defenses.5 On November 18, 2018,
the city took the plaintiff’s deposition, during which
she testified that she ‘‘was walking and . . . was forced
forward from the raised sidewalk . . . .’’ The plaintiff
identified the raised sidewalk that allegedly caused her
to fall in a photograph.

On April 15, 2019, Seaside filed a motion for summary
judgment claiming that it was entitled to summary judg-
ment as a matter of law because it cannot be held liable,
either by statute or under common law, for the plain-
tiff’s injuries allegedly arising from a defect in a public
sidewalk.6 The parties appeared before the trial court
on June 24, 2019,7 and July 15, 2019, to argue the motion

the ground beneath it. Wardman attested in part: ‘‘Upon lifting of the subject
sidewalk flag, I observed the existence of a large tree root growing directly
beneath the subject sidewalk flag. The roots emanated from a tree planted
upon the nearby property. . . . It is my professional opinion, within a rea-
sonable degree of engineering certainty, that the subject sidewalk flag was
caused to be misleveled by the large tree root directly beneath said side-
walk flag.’’

A sidewalk flag is a section of the stone or concrete surface of the walk.
5 Seaside’s special defenses alleged that (1) if the plaintiff suffered any

injuries and losses they were the result of her own carelessness and negli-
gence, (2) the plaintiff assumed the risk of walking on the sidewalk, and (3)
any injuries the plaintiff allegedly sustained were caused by the negligence
of third parties over which Seaside had no control.

6 The city filed an objection to the motion for summary judgment on the
procedural ground that the motion had not been filed in accordance with
the scheduling order. See Practice Book § 17-44 (‘‘[i]n any action . . . any
party may move for a summary judgment as to any claim or defense as a
matter of right at any time if no scheduling order exists and the case has
not been assigned for trial’’). There is no indication in the record that the
court ruled on the city’s objection to the motion for summary judgment.

7 On June 24, 2019, the court was thoroughly prepared to address Seaside’s
motion for summary judgment. The court asked the plaintiff’s counsel many
questions regarding the complaint’s allegations of negligence as to Seaside,
noting that Seaside had no duty to maintain, repair or warn about a defective
sidewalk. The court particularly noted that the plaintiff had failed to allege
how Seaside had used its property in a manner so as to injure travelers in
lawful use of the highway, describing the allegation in subparagraph (f) as
‘‘a conclusion in search of an allegation . . . .’’

Counsel for the plaintiff had not yet filed an objection to the motion for
summary judgment and was unprepared to argue the substance of Seaside’s
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for summary judgment. On July 15, 2019, the court
issued an order stating that it had considered the motion
for summary judgment and granted it ‘‘[a]s to both counts
[two] and [three]’’ because there was ‘‘[n]o breach of
duty by the abutting landowner, and an inability to meet
the test for nuisance (Count [Three]). Allowing a tree to
grow does not breach a duty of care. Duty to keep the
sidewalk in repair, by statute, rests with the city of
Bridgeport.’’8

The plaintiff appealed, claiming that the court improp-
erly had determined that (1) no genuine issues of mate-
rial fact existed as to whether Seaside was negligent
with respect to the defective condition of the sidewalk
in front of 82 Cole Street and (2) no genuine issues of
material fact existed as to whether Seaside maintained
a nuisance that caused injuries to her. In response, Sea-
side contends that there is no genuine issue of material
fact as to whether it is liable for the plaintiff’s injuries
because, as a matter of law, the duty to maintain and
repair sidewalks belongs to the city and there are no
genuine issues of material fact that Seaside did not
undertake an affirmative or positive act that created the
alleged defect in the sidewalk. We agree with Seaside.

‘‘Our standard of review of a trial court’s decision to
grant a motion for summary judgment is well estab-
lished. Practice Book § [17-49] provides that summary

motion, believing that the court was to consider the city’s objection to the
motion for summary judgment that day. After addressing the infirmities of
the plaintiff’s complaint, the court ordered the plaintiff to file an objection,
if any, within one week.

The plaintiff filed an objection to the motion for summary judgement on
July 1, 2019, to which she attached an affidavit that she had signed that
day. The plaintiff attested that within seven days of having fallen, she took
photographs of the uneven sidewalk and that the raised sidewalk was four
inches high, that the property adjacent to the sidewalk is owned by Seaside
and that there is a large tree on the adjacent property. The photographs
taken by the plaintiff were attached as exhibits to her objection to Seaside’s
motion for summary judgment.

8 The plaintiff did not seek an articulation of the court’s ruling. We never-
theless are able to discern the court’s reasoning from its rulings from the
bench.
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judgment shall be rendered forthwith if the pleadings,
affidavits and any other proof submitted show that there
is no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law.
. . . In deciding a motion for summary judgment, the
trial court must view the evidence in the light most favor-
able to the nonmoving party.’’ (Internal quotation marks
omitted.) Dreher v. Joseph, 60 Conn. App. 257, 259–60,
759 A.2d 114 (2000). ‘‘The test is whether a party would
be entitled to a directed verdict on the same facts.’’ Batick
v. Seymour, 186 Conn. 632, 647, 443 A.2d 471 (1982).

‘‘The party seeking summary judgment has the bur-
den of showing the absence of any genuine issue [of]
material facts which, under applicable principles of sub-
stantive law, entitle him to a judgment as a matter of
law . . . and the party opposing such a motion must
provide an evidentiary foundation to demonstrate the
existence of a genuine issue of material fact.’’ (Citation
omitted; internal quotation marks omitted.) Doty v.
Mucci, 238 Conn. 800, 805–806, 679 A.2d 945 (1996). A
fact is material when it will make a difference in the
outcome of a case. DiPietro v. Farmington Sports
Arena, LLC, 306 Conn. 107, 116, 49 A.3d 951 (2012).
‘‘The issue must be one which the party opposing the
motion is entitled to litigate under [its] pleadings and
the mere existence of a factual dispute apart from the
pleadings is not enough to preclude summary judgment.’’
(Internal quotation marks omitted.) Trotta v. Branford,
26 Conn. App. 407, 412–13, 601 A.2d 1036 (1992). ‘‘The
facts at issue are those alleged in the pleadings. . . .
The purpose of [a] complaint is to limit the issues to
be decided at the trial of a case and [it] is calculated to
prevent surprise.’’ (Citation omitted; emphasis omitted;
internal quotation marks omitted.) Vaillancourt v. Lat-
ifi, 81 Conn. App. 541, 545, 840 A.2d 1209 (2004).

‘‘On appeal . . . [b]ecause the trial court rendered
judgment . . . as a matter of law, our review is plenary



Page 60A CONNECTICUT LAW JOURNAL April 27, 2021

194 APRIL, 2021 204 Conn. App. 187

Pollard v. Bridgeport

and we must decide whether [the trial court’s] conclu-
sions are legally and logically correct and find support in
the facts that appear in the record.’’ (Internal quotation
marks omitted.) Dreher v. Joseph, supra, 60 Conn.
App. 260.

I

The plaintiff’s first claim is that the trial court improp-
erly granted the motion for summary judgment because
material questions of fact exist as to whether Seaside
is liable in negligence for the defective sidewalk. We
do not agree.

During the course of the July 15, 2019 hearing, the
court granted the motion for summary judgment with
respect to count two stating: ‘‘While there is a duty of
an abutting landowner to conduct his affairs so as not
to injure a traveler in the lawful use of the highway,
the allegations of duty in paragraph 5 of the complaint
clearly do not apply. There is no duty on the part of an
abutting landowner to inspect a highway, which is the
duty of the municipality, to repair or to maintain it or
to warn . . . [of] the dangerous [or] defective condi-
tion. The only thing that the abutting landowner has an
obligation to do is to conduct its affairs so as not to
injure travelers, and that duty is not breached by a tree
growing on the property creating a defect, which it is
the duty of the municipality to repair, which is under
the jurisdiction of the tree warden by statute, and which
does not impose liability for essentially nonfeasance,
not misfeasance on the . . . homeowner or the abut-
ting property owner. The claim here in this complaint
is that the defect is a raised, uneven, deteriorated condi-
tion of the sidewalk, that’s the obligation of the city,
not the abutting landowner.’’

‘‘The essential elements of a cause of action in negli-
gence are well established: duty; breach of that duty;
causation; and actual injury.’’ R.K. Constructors, Inc.
v. Fusco Corp., 231 Conn. 381, 384, 650 A.2d 153 (1994).
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We need only address the first element of negligence
because it is dispositive of the plaintiff’s claim. ‘‘The
existence of a duty is a question of law and only if such
a duty is found to exist does the trier of fact then
determine whether the defendant violated that duty in
the particular situation at hand. . . . Because the
court’s determination of whether the defendant owed
a duty of care to the plaintiff is a question of law, our
standard of review is plenary. . . . Our Supreme Court
has stated that the test for the existence of a legal duty
of care entails (1) a determination of whether an ordi-
nary person in the defendant’s position, knowing what
the defendant knew or should have known, would antic-
ipate that harm of the general nature of that suffered
was likely to result, and (2) a determination, on the basis
of a public policy analysis, of whether the defendant’s
responsibility for its negligent conduct should extend
to the particular consequences or particular plaintiff in
the case. . . . The first part of the test invokes the
question of foreseeability, and the second part invokes
the question of policy.’’ (Internal quotation marks omit-
ted.) McFarline v. Mickens, 177 Conn. App. 83, 92, 173
A.3d 417 (2017), cert. denied, 327 Conn. 997, 176 A.3d
557 (2018).

‘‘It has long been established that municipalities have
the primary duty to maintain public sidewalks in a rea-
sonably safe condition. . . . General Statutes § 13a-99
further provides in relevant part that [t]owns9 shall,
within their respective limits, build and repair all neces-
sary highways and bridges . . . except when such duty
belongs to some particular person. . . . When a side-
walk along a public street in a city [has] been con-
structed and thrown open for public use, and used in
connection with the rest of the street, [it] must, as a
part of the street, be maintained by the city, and kept
in such repair as to be reasonably safe and convenient

9 The word ‘‘towns,’’ as used in the statute, includes cities. See General
Statutes § 13a-1 (b).
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for . . . travelers . . . .’’ (Citation omitted; footnote
added; internal quotation marks omitted.) Id., 93. A
town or city has a duty to keep highways in good repair,
including the sidewalks. See Ryszkiewicz v. New Brit-
ain, 193 Conn. 589, 594 and n.5, 479 A.2d 793 (1984).
‘‘An abutting landowner, in the absence of statute or
ordinance, ordinarily is under no duty to keep the public
sidewalk in front of his property in a reasonably safe
condition for travel.’’ Wilson v. New Haven, 213 Conn.
277, 280, 567 A.2d 829 (1989). As a general rule, owners
of land are not liable for injuries caused by defects on
public sidewalks abutting their property. Robinson v.
Cianfarani, 314 Conn. 521, 529, 107 A.3d 375 (2014).

The plaintiff argues, however, that an exception to the
general rule applies in the present case, as an abutting
property owner can be held liable in negligence or pub-
lic nuisance for injuries resulting from the unsafe condi-
tion of a public sidewalk caused by the positive acts of
the abutting property owner. Hanlon v. Waterbury, 108
Conn. 197, 200–201, 142 A. 681 (1928) (negligence to
allow gasoline from pump to spill onto sidewalk); Gam-
bardella v. Kaoud, supra, 38 Conn. App. 359, citing Perk-
ins v. Weibel, 132 Conn. 50, 52, 42 A.2d 360 (1945) (pub-
lic nuisance created by grease emanating from premises
onto sidewalk). Indeed, the law of Connecticut holds
that ‘‘an owner of property abutting on a highway rests
under an obligation to use reasonable care to keep his
premises in such condition as not to endanger travelers
in their lawful use of the highway; and that if he fails
to do so, and thereby renders the highway unsafe for
travel, he makes himself liable.’’ (Internal quotation
marks omitted.) Kane v. New Idea Realty Co., 104 Conn.
508, 515, 133 A. 686 (1926), quoting Ruocco v. United
Advertising Corp., 98 Conn. 241, 247, 119 A. 48 (1922).
In Kane, the defendant was found liable for the injuries
sustained by a pedestrian who slipped and fell on a
patch of ice created by water that flowed from the
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defendant’s business onto a sidewalk. Kane v. New Idea
Realty Co., supra, 509. In that case, our Supreme Court
held that by permitting water to flow from one’s prem-
ises onto the land of another, the defendant engaged
in an affirmative act that gave rise to potential liability.
Id., 515–16. We conclude that the growth of tree roots
is not an affirmative act of the owner of the land on
which the tree grows.

The plaintiff alleges that Seaside was negligent in
that it actively caused the defective condition of the
sidewalk where the plaintiff fell, but she failed to specify
what Seaside did to create the defect. On appeal, how-
ever, the plaintiff argues that a tree growing on Sea-
side’s property caused the sidewalk to become uneven.
The plaintiff, therefore, argues that there is a genuine
issue of material fact as to whether Seaside was negli-
gent by causing the defective condition of the sidewalk.
The plaintiff’s argument is unavailing. In opposing the
motion for summary judgment, she failed to present
evidence of an affirmative act by Seaside that raises a
genuine issue of material fact that would bring this case
within the exception to the rule that adjacent landown-
ers are not liable for injuries sustained by travelers on
a sidewalk.

In the absence of evidence supporting an affirmative
act by the defendant, the plaintiff urges us to adopt the
rule stated in § 363 of the Restatement (Second) of
Torts, which provides: ‘‘A possessor of land in an urban
area is subject to liability to persons using a public
highway for physical harm resulting from his failure to
exercise reasonable care to prevent an unreasonable
risk of harm arising from the condition of trees on the
land near the highway.’’ 2 Restatement (Second), Torts
§ 363 (2), p. 258 (1965). The plaintiff contends that the
Restatement rule is applicable to the present case
because the tree whose roots caused the sidewalk to
be uneven was on Seaside’s property. We decline the
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plaintiff’s request to apply the Restatement rule in the
present case.

As a general rule, Connecticut law holds that an abut-
ting landowner is not liable for injuries sustained by a
traveler on the highway that were caused by the defec-
tive condition of a public sidewalk. Wilson v. New
Haven, supra, 213 Conn. 280. There are two exceptions
to the general rule: (1) where a statute or ordinance shifts
liability to the landowner to keep the sidewalk in a safe
condition; see Dreher v. Joseph, supra, 60 Conn. App.
261; and (2) where the affirmative or positive act of the
landowner causes the defect in the sidewalk. Abramc-
zyk v. Abbey, supra, 64 Conn. App. 446; Gambardella v.
Kaoud, supra, 38 Conn. App. 359.

The plaintiff has cited no Connecticut case that holds
that a landowner is liable for damages caused by the
natural growth of a tree on its property or that the natural
growth of tree roots is a positive act of the owner of
the land where the tree is growing. Our trial courts have
held that the growth of tree roots is not a positive act
of the owner of the land on which the tree grows. See,
e.g., Maida v. Hiatt, Superior Court, judicial district of
Fairfield, Docket No. CV-08-5014786-S (April 8, 2009)
(47 Conn. L. Rptr. 552); Herrera v. Bridgeport, Superior
Court, judicial district of Fairfield, Docket No. CV-
387059 (July 30, 2004) (37 Conn. L. Rptr. 568); Coyle v.
Waterbury, Superior Court, judicial district of Water-
bury, Docket No. CV-096884 (December 6, 1991) (5
Conn. L. Rptr. 342). As this court stated in McFarline
with respect to grass that was alleged to have caused
the plaintiff in that case to fall, ‘‘grass grows by itself.’’
(Internal quotation marks omitted.) McFarline v. Mick-
ens, supra, 177 Conn. App. 98. So, too, do a tree and its
roots grow by themselves. We agree with the trial courts
that the growth of tree roots is not caused by a positive
or affirmative act of the owner of the land where the
tree is growing.
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The plaintiff urges this court to follow the reasoning
of the trial court in Toomey v. State, Docket No. CV-
91-57183-S, 1994 WL 75815, *6, 13 (Conn. Super. Febru-
ary 17, 1994), which applied § 363 (2) of the Restatement
(Second) of Torts to find the state of Connecticut liable
for the deaths and injuries that resulted when an extremely
large branch of a red maple tree fell on a passing motor
vehicle during an October snowstorm. The facts of
Toomey are distinguishable from the facts of the case
before us, which does not involve a limb or tree falling
onto the highway or sidewalk.

In Toomey, the trial court recognized that Connecti-
cut has established that ‘‘an owner of property abutting
on a highway rests under an obligation to use reason-
able care to keep his premises in such condition as not
to endanger travelers in their lawful use of the highway;
and that if he fails to do so, and thereby renders the
highway unsafe for travel, he makes himself liable.’’
(Internal quotation marks omitted.) Toomey v. State,
supra, 1994 WL 75815, *5, quoting Kane v. New Idea
Realty Co., supra, 104 Conn. 515. It also stated that
‘‘Connecticut courts are in harmony with the many juris-
dictions which generally state that an owner of land
abutting a highway may be held liable on negligence
principles under certain circumstances for injuries or
damages resulting from a tree or limb falling onto the
highway from such property.’’ Toomey v. State, supra,
*6; see Hewison v. New Haven, 37 Conn. 475, 483 (1871)
(recognizing that owners of trees standing on highway
are liable at common law for injuries occurring due to
their neglect to trim and keep trees safe). ‘‘The duty is
identified by the nature of the locality, the seriousness
of the danger, and the ease with which it may be pre-
vented. [W. Prosser, Torts (4th Ed. 1971) § 57, p. 356.]’’
(Internal quotation marks omitted.) Toomey v. State,
supra, *5.
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The court determined that the state had stepped ‘‘into
the shoes of a private landowner in a similar situation’’;
id., *4; and had a duty to inspect the trees along the
highway on the basis of foreseeability. Id., citing Coburn
v. Lenox Homes, Inc., 186 Conn. 370, 375, 441 A.2d 620
(1982) (duty to use care arises under circumstances in
which reasonable person should have known harm of
risk imposed by failure to act). The evidence in Toomey
demonstrated that the state arborist, who was charged
with the duty to inspect trees on state property, admit-
ted that he had not inspected the trees along Route 7.
Toomey v. State, supra, 1994 WL 75815, *10. The signs
of decay on the red maple that fell were obvious by
visual inspection and experts described the tree as a
hazard tree. Id., *11. The risk the tree posed to travelers
on Route 7 was foreseeable if only the state’s arborist
had inspected it. Id., *12. The risks posed by a decaying
tree limb overhanging a state highway are distinguish-
able from the present case where the limbs of the trees
were not in danger of falling on the sidewalk. Moreover,
the roots of the tree were subterranean and not obvious
from a visual inspection.

The Connecticut rule that the owner of property abut-
ting on a highway has an obligation to use reasonable
care to keep his premises in such a condition as not
to endanger travelers was followed in McDermott v.
Calvary Baptist Church, 263 Conn. 378, 819 A.2d 795
(2003), where a tree fell from a church yard onto a
visitor in an adjacent parking lot. Id., 383, 388. Our
Supreme Court stated that the trial court did not err
by instructing the jury that the plaintiff ‘‘bore the burden
of establishing that there were visible signs of decay
or weakness of structure . . . that the church failed
to observe . . . [and that] reasonable care would have
resulted in those signs being seen.’’ (Emphasis omitted;
internal quotation marks omitted.) Id., 388.

In Toomey and McDermott, the courts applied the
rule that ‘‘a legal duty of care entails . . . a determina-
tion of whether an ordinary person in the defendant’s
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position, knowing what the defendant knew or should
have known, would anticipate that harm of the general
nature of that suffered was likely to result . . . .’’
(Internal quotation marks omitted.) McFarline v. Mick-
ens, supra, 177 Conn. App. 92; see also McDermott v.
Calvary Baptist Church, supra, 263 Conn. 388; Toomey
v. State, supra, 1994 WL 75815, *4. Those cases teach
that the owner of land abutting a public highway has a
duty to inspect his or her trees for signs of damage or
decay that might cause the tree or a branch to fall.

In the present case, the plaintiff presented no evi-
dence that reasonable care would have revealed the
cause of the raised sidewalk. No one knew the reason
why the sidewalk was uneven until an engineering firm
retained by Seaside during the discovery phase of the
litigation lifted the sidewalk revealing the root of the
tree. See footnote 4 of this opinion.

The plaintiff also suggests that we follow the New
Jersey case of Deberjeois v. Schneider, 254 N.J. Super.
694, 604 A.2d 210 (1991), aff’d, 260 N.J. Super. 518, 617
A.2d 265 (App. Div. 1992), to resolve the appeal in her
favor. We decline to follow the New Jersey case, as it
is not binding on this court, is inconsistent with Con-
necticut law and is factually distinguishable from the
present case.

In Deberjeois, the plaintiff sustained injuries ‘‘when
she fell on a raised sidewalk slab caused by tree roots
emanating from a tree located on the defendants’,
[Schneiders’], property.’’ Id., 696. The tree was growing
in the Schneiders’ front lawn, four and one-half feet
from the sidewalk. Id., 703 n.3. The Schneiders filed a
motion for summary judgment claiming that they were
exempt from liability. Id., 697. In ruling on the motion
for summary judgment, the New Jersey trial court stated
that the Schneiders’ liability turned ‘‘on whether the
defect in the sidewalk was caused by a natural condition
of the land or by an artificial one.’’ Id., 698. An artificial
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condition is one that comes about as a result of the
landowner’s affirmative act. Id., 699.

Comment (b) to § 363 of the Restatement (Second)
of Torts provides: ‘‘ ‘Natural condition of the land’ is
used to indicate that the condition of land has not been
changed by any act of a human being, whether the pos-
sessor or any of his predecessors in possession, or a
third person dealing with the land either with or without
the consent of the then possessor. It is also used to
include the natural growth of trees, weeds, and other
vegetation upon land not artificially made receptive to
them. On the other hand, a structure erected upon land
is a non-natural or artificial condition, as are trees or
plants planted or preserved, and changes in the surface
by excavation or filling, irrespective of whether they
are harmful in themselves or become so only because
of the subsequent operation of natural forces.’’ 2 Restate-
ment (Second), supra, § 363, comment (b), p. 258; see
also Deberjeois v. Schneider, supra, 254 N.J. Super. 700,
quoting 2 Restatement (Second), supra, comment (b),
p 258.

The New Jersey court stated that ‘‘a property owner
would be liable where he plants a tree at a location
which he could readily foresee might result in the roots
of the tree extending underneath the sidewalk causing
it to be elevated. The rational for the [Schneiders’] liabil-
ity . . . is not because of the natural process of the
growth of the tree roots. Instead it is the positive act—
the affirmative act—of the property owner in the actual
planting of the tree which instigated the process. The
fact that the affirmative act is helped along by a natural
process does not thereby make the condition a natural
one within the meaning of the traditional rule.’’ (Foot-
note omitted.) Deberjeois v. Schneider, supra, 254 N.J.
Super. 703–704. The court, therefore, denied the motion
for summary judgment. Id., 704.

In the present case, there is no evidence as to how
the tree, the roots of which caused the sidewalk in front
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of 82 Cole Street to become uneven, came to grow on
Seaside’s property. Consequently, this case is similar
to Cagnassola v. Mansfield, Docket No. A-1145-18T3,
2019 WL 4696142 (N.J. Super. App. Div. September 26,
2019), a personal injury case in which the plaintiffs’
minor child sustained injuries when she rode her bicycle
over an elevated and cracked sidewalk in front of the
defendants’ home. Id., *1. The plaintiffs alleged that the
defendants were liable due to the dangerous condition
created by a tree adjacent to the sidewalk. Id. On appeal,
the New Jersey Appellate Division affirmed the trial
court’s granting of summary judgment in favor of the
defendants and distinguished Deberjeois. Id., *4. The
Cagnassola plaintiffs surmised that the original devel-
oper of the neighborhood had planted the tree; the
defendants asserted that it had grown naturally. Id.
Despite the plaintiffs’ discovery efforts, they were
unable to offer ‘‘proof of any affirmative act by the
[defendants], nor by any other identified party in privity
with the [defendants], creating the hazard abutting the
sidewalk.’’ Id. Unlike Deberjeois, there was no proof
that the defendants, the prior owners, or the developer
had planted the tree to create an artificial condition.
Id. Such is the situation in the present case. Even if we
were to adopt the position taken by the Deberjeois
court, which we have not, the plaintiff presented no
evidence to oppose Seaside’s motion for summary judg-
ment to demonstrate that Seaside had undertaken an
affirmative act to plant the tree. The record does not
disclose whether the tree in question was planted or
grew of its own accord from an acorn or other seed.

In opposing a motion for summary judgment, an
adverse party ‘‘shall file and serve a response to the
motion for summary judgment . . . including oppos-
ing affidavits and other available documentary evi-
dence.’’ Practice Book § 17-45 (b). ‘‘Once the moving
party has presented evidence in support of the motion
for summary judgment, the opposing party must present
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evidence that demonstrates the existence of some dis-
puted factual issue. . . . It is not enough, however, for
the opposing party merely to assert the existence of
such a disputed issue.’’ (Citations omitted; internal quo-
tation marks omitted.) Inwood Condominium Assn. v.
Winer, 49 Conn. App. 694, 697, 716 A.2d 139 (1998).

Viewing the pleadings and facts of the present case
in the light most favorable to the plaintiff, we conclude
that the court properly determined that Seaside owed
the plaintiff no duty of care under the circumstances
and, thus, properly granted Seaside’s motion for sum-
mary judgment with respect to count two, alleging neg-
ligence.

II

The plaintiff’s second claim is that questions of mate-
rial fact exist as to whether Seaside maintained a nui-
sance. We disagree.

In count three of her complaint, the plaintiff alleged
in relevant part that the defective sidewalk was a contin-
uing danger created by Seaside and that its use of the
premises was unreasonable. On July 15, 2019, during
the hearing on the motion for summary judgment, the
court ruled from the bench with regard to count three
stating: ‘‘The motion [for summary judgment] as to
count three is also granted. A . . . creation of a nui-
sance involves four elements: it involves the creation
of a dangerous and/or defective condition; it requires
that it had been there for a sufficient period of time; it
requires proof by a fair preponderance of the evidence
that the use of the property was unreasonable; and [it
requires] that the dangerous or defective condition was
a proximate cause of the injury. If, in fact, the . . . use
of the property, in this case the third element, is the
abutting landowner’s property and the defect is on
another piece of property, which it is the duty of the
city to keep and repair, it appears to the court that the
elements of nuisance cannot be met as a matter of law
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and, therefore, the defendant is entitled to judgment.
So the motion for summary judgment as to counts two
and three of the [complaint] dated April 15 is granted.’’
We agree with the trial court.

As previously stated, although ‘‘an abutting owner
ordinarily is under no duty to keep the sidewalk in front
of his property in a reasonably safe condition for public
travel, he is liable in damages for a nuisance maintained
by him upon it.’’ Perkins v. Weibel, supra, 132 Conn. 52.
An abutting ‘‘owner [is] liable for an injury to a traveler
upon a sidewalk injured through his premises being in
such condition as to endanger travelers in their lawful
use of the walk.’’ Hanlon v. Waterbury, supra, 108
Conn. 200.

‘‘It is well settled that to prevail on a cause of action
for private nuisance, a plaintiff must prove four ele-
ments: (1) the condition complained of had a natural
tendency to create danger and inflict injury upon person
or property; (2) the danger created was a continuing
one; (3) the use of the land was unreasonable or unlaw-
ful; [and] (4) the existence of the nuisance was the
proximate cause of the plaintiffs’ injuries and damages.’’
(Emphasis omitted; internal quotation marks omitted.)
Walsh v. Stonington Water Pollution Control Author-
ity, 250 Conn. 443, 449 n.4, 736 A.2d 811 (1999). ‘‘To
constitute a nuisance in the use of land, it must appear
not only that a certain condition by its very nature is
likely to cause injury but also that the use is unreason-
able or unlawful.’’ Beckwith v. Stratford, 129 Conn. 506,
508, 29 A.2d 775 (1942); see also Fisk v. Redding,
Conn. , , A.3d (2020) (third element requires
showing that defendant’s use of land was unreasonable
or unlawful).

As the trial court pointed out, the defective condition
the plaintiff complained of is the raised portion of the
sidewalk. The sidewalk was not under Seaside’s owner-
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ship or control. As previously stated, the plaintiff pro-
duced no evidence of any affirmative act on the part
of Seaside that caused the sidewalk to become uneven.
The plaintiff has argued that Seaside knew of the raised
sidewalk for at least a year before the plaintiff fell and
was injured.10 That fact is of no moment as Seaside had
no duty to maintain or repair the sidewalk; the city is
responsible for the maintenance and repair of sidewalks.
Moreover, the tree on Seaside’s property did not consti-
tute an unreasonable or unlawful use of its land. We
therefore conclude that the trial court properly granted
Seaside’s motion for summary judgment as to count
three.

For the foregoing reasons, we conclude that the trial
court properly granted Seaside’s motion for summary
judgment.11

The judgment is affirmed.

In this opinion the other judges concurred.

10 Although the plaintiff argues that the condition of the sidewalk was
brought to Seaside’s attention one year before the plaintiff fell, it is undis-
puted that Seaside did not know what caused the sidewalk to be uneven
until it retained an engineering firm to lift the uneven portion of sidewalk
several months prior to filing its motion for summary judgment.

11 If we were to accept the plaintiff’s position that the owner of land
abutting a public sidewalk is liable for the injuries sustained by a traveler
due to defects in the sidewalk caused by the hidden roots of a tree growing on
the owner’s property, it would impose an unreasonable burden on property
owners. Such owners would be obligated to expose tree roots to see where
they extend and to elevate sidewalks to determine if the roots were, in fact,
the source of unevenness.
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STATE OF CONNECTICUT v. OSCAR H.*
(AC 43622)

Lavine, Prescott and Suarez, Js.**

Syllabus

The defendant, who had been convicted of several crimes, including murder,
as a result of the stabbing death of N, appealed, claiming that the trial
court improperly admitted into evidence the deposition testimony of B,
whom the defendant also stabbed during the same incident, after having
improperly determined pursuant to the former testimony exception to
the rule against hearsay in the applicable provision (§ 8-6 (1)) of the
Connecticut Code of Evidence that B, an undocumented immigrant,
who had returned to her native Guatemala prior to trial, was unavailable
to testify. The defendant also claimed that his conviction of attempt to
commit murder and assault in the first degree as to B violated the
constitutional prohibition against double jeopardy because each crime
was predicated on the same act against B. Prior to trial, the court granted
the state’s motion to issue a subpoena for B to be deposed, as her return
to Guatemala would put her beyond the state’s subpoena power. At the
judicially supervised deposition, which was video-recorded and tran-
scribed, the defendant had an opportunity to cross-examine B without
any restrictions by the court. B, who spoke no English, thereafter left for
Guatemala. At trial, P, a director of an immigrant services organization,
testified that she had spoken with B at least once a month after B
returned to Guatemala and that, at the state’s request, she spoke to B
by phone three days before the trial and B indicated that she would not
voluntarily return to Connecticut to testify. The defendant argued that
the state had failed to establish B’s unavailability because, inter alia, P
spoke with B only by phone and did not testify that she had seen B in
Guatemala, there was no evidence that B had been forced to leave the
United States and because the state should have advised B not to return
to Guatemala. The trial court admitted the videotaped deposition, con-
cluding that the state had met its burden of establishing B’s unavailability
pursuant to § 8-6 (1). Held:

1. The trial court properly determined that B was unavailable to testify and
admitted her deposition testimony at trial, the state having acted in
good faith and with due diligence to procure her attendance: under

* In accordance with our policy of protecting the privacy interests of the
victims of the crime of risk of injury to a child, we decline to identify the
defendant or others through whom the victim’s identity may be ascertained.
See General Statutes § 54-86e.

** The listing of judges reflects their seniority status on this court as of
the date of oral argument.
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the totality of the circumstances presented, the defendant’s rights to
confrontation and due process were not violated, as the state made
sufficient efforts to establish B’s unavailability, the defendant provided
no legal authority that required the state to take additional steps beyond
those it pursued to procure B’s attendance at trial, the state was aware
of her immigration status and desire to return to Guatemala, it kept in
touch with her throughout the pretrial proceedings through P, who
maintained contact with B after she left the United States and, at the
state’s request, contacted B three days before trial to inquire if she
would be willing to return, and, as it was highly unlikely that any addi-
tional efforts by the state would have succeeded in convincing B to
return voluntarily, this court was not convinced that the state was
required to expend any and all available resources to eliminate the
complex challenges posed by her immigration status or to extend logisti-
cal and financial incentives to induce her return to Connecticut; more-
over, despite the defendant’s unavailing assertion that, even if B had
been properly found to be unavailable, the admission of the deposition
transcript violated his rights to confrontation and due process, the defen-
dant had an unfettered opportunity to confront B at the deposition, which
was taken under agreed upon parameters and the direct supervision of
a judge who did nothing to restrict the defendant’s cross-examination
of her, B was under oath and subject to the penalty of perjury, the
videotape of the deposition reflected her demeanor, the state made no
objections to her testimony, and, to the extent that impeachment evi-
dence existed, the defendant declined to present it at trial when given
the opportunity to do so; furthermore, any potential that B’s examination
at trial might have differed from her deposition testimony or that the
defendant might later have become privy to additional information to
utilize during cross-examination was speculative and not a basis on
which to conclude that his confrontation rights were violated.

2. The defendant could not prevail on his unpreserved claim that his convic-
tion of attempted murder and assault in the first degree violated the
constitutional prohibition against double jeopardy, which was based on
his assertion that he was punished twice on the same evidence for the
same offense against the same victim, B: because attempted murder
requires intent to cause the death of the victim, which is not an element
of assault in the first degree, and assault in the first degree requires
serious injury to the victim with a deadly instrument, which are not
elements of attempted murder, those crimes are not the same offense
for purposes of double jeopardy, nor can assault in the first degree be
a lesser offense included within attempted murder; moreover, although
the operative information charged attempted murder and assault in the
first degree in separate and distinct counts, nothing in the language of
those counts could be construed as evincing any intent by the state to
charge the defendant in the alternative, as the charges were not pursued
by the state in an alternative manner, nor was such a theory discussed
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in closing argument, and the defendant requested no instruction, nor
did the court give any instruction to the jury, indicating that it should
consider the charges only as standing in a greater-lesser relationship;
furthermore, the defendant’s failure to raise his double jeopardy claim
at trial belied any indication that the double jeopardy claim was obvious
on the face of the information or in the manner in which the case was
charged, and the defendant advanced nothing from which to discern
any legislative intent to preclude the prosecution of a criminal defendant
for both attempted murder and assault in the first degree.

Argued October 20, 2020—officially released April 27, 2021

Procedural History

Substitute information charging the defendant with
the crimes of murder, attempt to commit murder, assault
in the first degree and risk of injury to a child, brought
to the Superior Court in the judicial district of Fairfield
and tried to the jury before Russo, J.; verdict and judg-
ment of guilty, from which the defendant appealed.
Affirmed.

Naomi T. Fetterman, assigned counsel, for the appel-
lant (defendant).

Rocco A. Chiarenza, assistant state’s attorney, with
whom, on the brief, were Joseph T. Corradino, state’s
attorney, John C. Smriga, former state’s attorney, and
Emily D. Trudeau, assistant state’s attorney, for the
appellee (state).

Opinion

PRESCOTT, J. The defendant, Oscar H., appeals from
the judgment of conviction, rendered following a jury
trial, of murder in violation of General Statutes § 53a-
54a (a), attempt to commit murder in violation of Gen-
eral Statutes §§ 53a-49 and 53a-54a (a), assault in the
first degree in violation of General Statutes § 53a-59 (a)
(1), and risk of injury to a child in violation of General
Statutes § 53-21 (a) (1). The defendant claims that (1)
the trial court improperly determined that the surviving
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assault victim, B, was unavailable to testify at trial and,
on the basis of that determination, admitted B’s prior
deposition testimony into evidence in violation of our
rules of evidence and his constitutional rights to con-
frontation and due process, and (2) his conviction of
both attempted murder and assault in the first degree
violated the constitutional prohibition against double
jeopardy because each crime was predicated on the same
act and against the same victim, B.1 We disagree with
both claims and, accordingly, affirm the judgment of
the court.

The jury reasonably could have found the following
facts on the basis of the evidence admitted at trial. The
defendant and N began a romantic relationship some-
time in 2006 or 2007. In 2010, they had a child together,
S. The defendant, N, and S lived together in a small base-
ment apartment in Bridgeport.

In January, 2017, approximately one month before
the events at issue, N spoke to her mother, L, about
problems in her relationship with the defendant. Specif-
ically, she complained that the defendant had been
increasingly acting jealous and was following her. N
asked L to speak with the defendant on her behalf. N
told her mother, ‘‘I can’t stand him anymore,’’ and that
she wanted to leave him. When L spoke to the defendant
soon thereafter, he told L that S had been saying things
to him about N that led him to believe that N was cheat-
ing on him with another man.

On February 10, 2017, N’s friend and coworker, B,
who recently had broken up with a boyfriend with
whom she had been living, moved into the Bridgeport
apartment with N and the defendant. B and N worked
together cleaning houses in Fairfield and Westport. B,
like N, had been born in Guatemala, and she had come

1 For clarity, we discuss the defendant’s claims in the reverse order in
which they were briefed.
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to the United States in 2013 as an undocumented immi-
grant.

On February 16, 2017, N, N’s sister, the defendant,
and B attended a baby shower for one of the defendant’s
relatives. During the shower, N’s sister had a private con-
versation with the defendant. The defendant told N’s
sister that N wanted ‘‘to split from him’’ but that ‘‘he
could not be separated from [N] because [N] was the
love of his life.’’

On February 23, 2017, after they had finished work
for the day, N and B picked up S from her school. The
three of them then picked up the defendant from his
place of work in Norwalk. The defendant told them
that he needed to visit one of his sons,2 who was in a
hospital in Greenwich. The defendant dropped off N,
B, and S at L’s house in Stamford while he went to visit
with his son. When the defendant picked them up to
return to Bridgeport, he had ‘‘a bag with beer in it.’’ He
drank one beer while he drove back to the Bridgeport
apartment. Once at the apartment, the defendant drank
three or four more beers, and N and B drank ‘‘Michela-
das,’’ a mixture of beer and Clamato juice.

Later in the evening, N saw a posting on Facebook
indicating that a female friend was at a local club, and
N and B discussed joining her. After N obtained ‘‘permis-
sion’’ from the defendant to go, N and B left, still dressed
in the clothes they had worn to work that day. At least
three other female friends were at the club when B and
N arrived, and N bought ‘‘a bucket of beers,’’ which
amounted to one beer for each of the women. The women
danced and sang karaoke. While they were at the club,
the defendant made at least two video calls to N, asking
her to move her phone around so that he could see
who was with her at the club. B and N stayed at the

2 In addition to being the father of S, the defendant was the father of three
other children from relationships with two different women.
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club for between one and one and one-half hours before
returning to the apartment at about 1 a.m.

Although the defendant and N seemed to be getting
along at first, while B was in the bathroom getting ready
for bed, she heard N scream for her help. She came out
of the bathroom to find the defendant holding N by her
hair with a knife to her neck.3 After cutting N’s throat,
the defendant attacked B, stabbing her in the lower
back. B begged the defendant not to kill her because she
had children who needed her support, but the defendant
stabbed her in the neck. B held her breath while the
defendant kicked her and N to see if they were alive.
Convinced that neither was breathing, he went into the
bathroom to wash the victims’ blood off himself in the
shower.

After showering and changing his clothes, the defen-
dant retrieved S, who was asleep in her bedroom, and
fled the apartment, necessarily passing through the
bloody crime scene in the living area. When she heard
the door of the apartment close, B, who was still alive,
dragged herself toward the door so that she could yell
for help from the landlords who lived upstairs. The
landlords heard B calling out and came downstairs to
investigate.4 They observed N’s body lying on the floor
and called 911.

Officer Phillip Norris arrived on the scene at approx-
imately 2:55 a.m. in response to a dispatch call. He
observed N and B lying on the floor, both badly injured.
N was not visibly breathing, but B was moving. When

3 B testified that she remembered asking the defendant what he was doing
but that she had no further memories of what transpired immediately after
she came upon the defendant and N. Her next recollection of events was
being on the floor with the defendant thrusting something into her lower
back.

4 One of the landlords testified at trial that she was awoken at about 2
a.m. by noises and heard B saying, ‘‘Oscar, no, she’s my friend.’’ She also
reported later hearing the shower running.
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paramedics arrived several minutes later, they deter-
mined that N was deceased.5 They transported B to a
hospital by ambulance. B told one of the paramedics that
she had been ‘‘stabbed with a kitchen knife.’’6

As part of their investigation to locate the defendant,
the police learned from N’s sister that the defendant had
mentioned to her that he might go to his sister’s house
in Texas if he and N ever separated. The police issued
an Amber Alert for the defendant and S that included
a description of the defendant’s Hyundai Sonata, its
license plate number, and an indication that the defen-
dant might be heading south out of the state.7 Pennsylva-
nia State Police received the Amber Alert as well as
information that the defendant’s cell phone had been
found in Altoona, Pennsylvania. Officers were directed
to take up positions along several of Pennsylvania’s
interstate highways. At approximately 11 a.m., Pennsyl-
vania police observed a vehicle matching the descrip-
tion of the vehicle described in the Amber Alert and
initiated a traffic stop. The defendant initially complied
with orders given by the police via their vehicle’s public
address system to open his car door and put his hands
through the window. He did not comply, however, with
their subsequent order that he exit the vehicle. Rather,

5 According to the autopsy report admitted at trial, N was stabbed seven
times in the neck. Her carotid artery was completely severed, causing her
death. The toxicology report showed that she had a blood alcohol content
of 0.142.

6 B suffered substantial injuries to both her neck and abdomen. Many of
the muscles and nerves on the left side of her neck were completely severed.
Her abdominal wound ran from her right kidney past her spine and into
her liver. When she arrived at the hospital, she had lost between 40 and 50
percent of her blood and was in shock. According to her treating physician,
she had a number of severe defensive wounds on both of her hands. The
doctor described her left thumb as ‘‘dangling’’ and her right pinkie finger
as having been ‘‘nearly amputated . . . .’’

7 Norris had removed a photograph of the defendant and S from the
bedroom of the apartment, which was used as part of the information
provided for the Amber Alert.
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he abruptly closed his door and sped away. A high speed
chase ensued for approximately five miles, ending with
the defendant crashing his car into the back end of a
tractor trailer. The defendant was rendered unconscious
by the crash. S was found crying in the backseat of the
vehicle. The police took the defendant into custody and
transported him to a hospital via ambulance.

As part of their investigation of the crime scene, the
police found two knives in the Bridgeport apartment.
One of the knives was located underneath N’s hand.
Although she was not holding the knife, her thumb was
resting on the knife’s handle.8 A forensic analysis of the
knives revealed that the defendant’s DNA profile was
included in a sample taken from the hilt of one knife
and could not be eliminated as a contributor to a sample
collected from the handle of the other knife.

The state charged the defendant in a four count amended
information.9 Count one charged the defendant with
murdering N. Counts two and three were directed at the
defendant’s acts against B, accusing him of attempted
murder and assault in the first degree with a dangerous
instrument. Specifically, count two of the information
alleged that the defendant, ‘‘with intent to cause the
death of [B], did stab and attempt to cause the death
of [B] . . . .’’ Count three alleged that, on the same
date, time, and location referred to in count two, the
defendant, ‘‘with intent to cause serious physical injury
to [B], did cause serious physical injury to [B] with a
dangerous instrument, to wit: a knife . . . .’’ Count four
accused the defendant of risk of injury to a child.10

8 The police observed that a chair also had been placed over N’s body.
9 We note that, although the defendant filed a pretrial motion to dismiss,

he did not raise double jeopardy as an issue in that motion or in his later
oral motions for a judgment of acquittal.

10 The state charged the defendant under the situational prong of the risk
of injury statute. Its theory with respect to that charge was that, given the
bloody and violent incident that transpired in the living area of the small
apartment, there was a grave risk that, if S had awoken and walked out
into the room, she would have been exposed to and potentially endangered
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The defendant testified on his own behalf at trial,
essentially claiming that the two women had been intox-
icated, they had attacked each other with knives, and
he had not intentionally harmed either woman but had
struggled to take a knife from B after she had attacked
him. He also claimed that he had fled with S from the
apartment to shield her from the bloody aftermath of
the event.11 The jury apparently did not credit the defen-
dant’s version of events, finding him guilty of all charges.

by the defendant’s violent conduct. In addition, by later removing S from
the apartment, the defendant necessarily would have carried her through
the bloody crime scene, exposing her to the risk of psychic harm.

11 According to the defendant’s testimony, N and B were both intoxicated
when they picked him up from work. When they returned to the Bridgeport
apartment after he visited his son, B had initiated the plan to go out and,
although N asked him to join them, he chose to stay home to watch S. The
defendant testified that, when N and B returned from the club, he declined
N’s invitation to drink more beer with them, choosing to listen to music on
his phone in the bedroom. He claimed that, at some point, N called him
into the living room and told him that B had accused him of breaking her
cell phone. He claimed that the three began to argue. When the argument
began ‘‘escalating,’’ N purportedly grabbed his hand to take him to the
bathroom to speak to him away from B, at which point she referred to B
as a slut and accused B of being ungrateful for them allowing her to move
in with them. B allegedly overheard this, including the reference to her
being a slut, and responded that at least she was single whereas N was also
a slut despite living with the defendant. Although the defendant stated that
he construed B’s statement as a confirmation of his belief that N was cheating
on him, he claimed that he saw no point in discussing this with N at that
time because she was intoxicated and, instead, he chose to return to the
bedroom and resume listening to music.

At some point, he claimed, he heard bottles crashing in the living room,
and, when he came out of the bedroom to investigate, he found N ‘‘holding
a knife, she was all bloody—and she was leaning on the stove holding a
knife . . . .’’ According to the defendant, B was standing by the refrigerator
also covered in blood. Despite this purported evidence of a brutal fight
between the two women, the defendant maintained that he never heard any
shouts or screams, only the sound of the bottles crashing. According to the
defendant, he moved toward N to take away the knife but slipped in blood
that was all over the floor. When he fell to the floor, B supposedly first
struck him in the back of the head with a plate or bottle, and then ‘‘threw
herself on top’’ of him. He claims that it was at this point that he realized
that B also had a knife. He allegedly was able to get the knife from B, who
continued to hit him in an effort to get the knife back. According to the
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The court sentenced the defendant to a total effective
term of seventy-five years of incarceration.12 This appeal
followed. Additional facts and procedural history will
be set forth as needed.

I

The defendant first claims that the court improperly
admitted into evidence a videotape and transcript of
the pretrial deposition testimony of B, who did not
testify at trial. Specifically, the defendant argues that the
court improperly determined that B was unavailable, a
foundational prerequisite for the admission of former
testimony under our rules of evidence and to comport
with constitutional rights of confrontation and due pro-
cess. We are not persuaded by the defendant’s argu-
ments.13

defendant, he was eventually able to repel B, and, when he got to his feet,
he saw N lying on the floor, unresponsive. When he returned his attention
back to B, she also was on the floor and unresponsive. At that time, the
defendant claimed, he looked in on S, who was still sleeping. He claimed
that, when he returned to the living room and found the women still uncon-
scious, he contemplated calling the police but feared they would blame him.
Instead, he decided to take a shower, so that his daughter would not have
to see him covered in blood when he woke her up, and thereafter fled the
apartment. In sum, the defendant denied ever stabbing N, or intentionally
stabbing B, insisting that B had ‘‘injured herself when she was attacking
[him], when [he] had a knife in [his] hand.’’

12 Specifically, the court sentenced the defendant as follows: fifty years
for the murder conviction with a concurrent twenty year sentence on the
attempted murder count; twenty years for the assault conviction, five of
which was a mandatory minimum, to run consecutively to the other senten-
ces; and an additional five year consecutive sentence on the risk of
injury count.

13 The state contends that we should decline to review this claim because,
although the defendant challenged the admission of B’s deposition at trial,
he did so on a different basis than the one advanced on appeal, and, therefore,
the defendant’s claim is unpreserved. According to the state, the defendant’s
objection at trial was limited to the state’s alleged failure to establish that
B actually was in Guatemala. Our review of the trial transcript convinces
us, however, that the defendant’s argument was not so narrowly confined.
Part of the objection raised by the defendant at trial more broadly encom-
passed the state’s general failure to exercise due diligence in securing B’s
trial testimony, which certainly included allegedly doing nothing to verify
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The following additional facts and procedural history
are relevant to this claim. On June 19, 2017, the defen-
dant entered a plea of not guilty and elected a jury trial.
On September 27, 2017, the state filed a motion to advance
the time of trial. The state argued in its motion, inter
alia, that B, who was the sole living eyewitness to the
charged crimes, was not a citizen of the United States
and had expressed a desire to return to her home coun-
try, which would put her beyond the reach of the state’s
subpoena power.14 The state asserted that the advance-
ment of the trial would ‘‘not work an unfair hardship on
the defendant and [would be] in the interest of justice’’
because B’s unavailability as a witness would ‘‘work a
substantial hardship upon the state and result in a mis-
carriage of justice.’’ At a hearing on the state’s motion,
the defendant objected on the grounds that he had not
had sufficient time to meet with his defense attorney and
the defense lacked information regarding tests being
performed on evidence at the state laboratory. The court,
Devlin, J., granted the motion on October 4, 2017, but
indicated that the trial date would not be set until after
all relevant laboratory tests were completed.

On October 17, 2017, the state filed a motion pursuant
to Practice Book § 40-44 asking the court to issue a sub-
poena for B to appear for a deposition. In that request,
the state indicated that B’s testimony would be neces-
sary at trial. It further stated that B was not a citizen of
the United States, but a native of Guatemala, and that
she had ‘‘expressed an intention of imminent return

her whereabouts. For example, part of the defendant’s argument to the trial
court was that, ‘‘[w]hen the state’s attorney’s office wants individuals to
come back and testify, as the court knows, they can be fairly persuasive
. . . .’’ We construe this as an argument that the state could have done
more to entice B to return voluntarily. Accordingly, we are satisfied that
the present claim was adequately preserved for appellate review.

14 The court concluded that the state lacked the legal authority to subpoena
an individual residing in Guatemala, and the defendant does not challenge
this determination on appeal.
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there, thus rendering herself beyond the reach of the
state’s subpoena power.’’ According to the state, B was
unable to work due to the serious nature of the injuries
she had sustained. Furthermore, B purportedly was the
mother of four children in Guatemala ‘‘who have pre-
viously been cared for by her father, who is no longer
capable of doing so.’’ Initially, the defendant did not
oppose the taking of the deposition but later raised a
number of objections, primarily concerning difficulties
pertaining to defense counsel’s schedule in other mat-
ters and the need for Spanish speaking interpreters
for both the defendant and B. The court nevertheless
granted the state’s motion and scheduled the depo-
sition.

The court, Pavia, J., judicially supervised the taking
of B’s deposition, which was conducted in court on
November 21, 2017. The deposition was videotaped in
accordance with agreed upon procedures and recorded
for transcription by a court monitor. During the depo-
sition, B testified that the defendant had stabbed her
and N. The court, at the request of the defendant, took
a recess after B’s direct testimony to provide defense
counsel with an opportunity to discuss B’s testimony
with the defendant. Following the recess, the defendant
had an opportunity to thoroughly cross-examine B about
her direct testimony. The court did not place any restric-
tions on the cross-examination.

At trial, the state presented testimony from Lorely
Peche, a family and school services director at Building
One Community, an organization that provides immi-
grant support services. Peche had acted as a conduit
for B with both the state’s attorney’s office and the Office
of the Victim Advocate because B spoke no English.
According to Peche, at the state’s request, she had spo-
ken with B about the trial three days prior. Peche stated
that B was in Guatemala and that she spoke with B
about her willingness to return to testify. B indicated
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to Peche that she did not have the ability to get docu-
mentation to return to the United States and that she
would not voluntarily return to Connecticut to testify.

On cross-examination, Peche stated that she had spo-
ken with B at least once a month since she had left the
country, which was shortly after her deposition, and
that B had left voluntarily. When asked by defense coun-
sel if she was aware of any program that allowed undoc-
umented immigrants to remain in the country because
of their status as a crime victim, Peche answered that
she did not know of any such program. She stated that
she had B’s current phone number in Guatemala and
had provided that information to the Office of the Vic-
tim Advocate.

The following day, the state offered B’s videotaped
deposition testimony as a full exhibit under the former
testimony exception to the hearsay rule. It asked the
court to find, on the basis of Peche’s testimony, that B
was unavailable because she was in Guatemala and
there was no compulsory process available to the state
to bring her to Connecticut, noting that the out-of-state
subpoena statute applied only to individuals in the
United States. The prosecutor represented to the court
that B had left the United States because she could no
longer work and because she had family in Guatemala
who could support and care for her. The state took the
legal position that, because B had stated on more than
one occasion that she would not return to the United
States, and the state had no legal means to compel her
to do so, she was unavailable.

The defendant argued that the state had failed to
establish B’s unavailability because it had failed to offer
a witness who could represent to the court, ‘‘yes, I know
where [B] is, I have seen her, she is in Guatemala.’’
According to the defendant, Peche was not such a wit-
ness because she had spoken with B only by phone.
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The defendant also argued that there was no evidence
that she was forced to leave the country and that ‘‘she
should have been advised [by the state] that she could
not go back [to Guatemala].’’ The defendant provided
no authority that the state had a duty or the power to
keep B from returning to Guatemala.15 Although the
defendant conceded that he had had an opportunity to
cross-examine B at the time she gave her deposition
testimony, the defendant also argued that, ‘‘due process-
wise,’’ his cross-examination of B would have been dif-
ferent if he had had the benefit of other witnesses’ trial
testimony at the time of the deposition.

After reviewing the deposition, the court granted the
state’s request to admit B’s videotaped deposition. The
court expressly found Peche’s testimony credible and
sufficient to establish the fact that B had returned to
Guatemala. The court continued: ‘‘[T]he Connecticut
Code of Evidence is basically leaving unavailability to
each court on a case-by-case basis. And the court, after
hearing from [the state], does make the reasonable
inference that she returned to Guatemala, not because
she was uncooperative in any degree; in fact, the court
does believe she was somewhat cooperative, but she
had left for different reasons—different personal rea-
sons other than the advancement of the prosecution of
this case. So, the court does find that her having been
returned to Guatemala voluntarily, and the fact that
she’s beyond the state’s subpoena power and had coop-
erated in part, the court does find that the state has

15 The state responded as follows to the defendant’s argument: ‘‘[W]e
actually moved for deposition because we had a reasonable belief, but
nothing firm, that she might not have been—I don’t—I never saw any docu-
ments, is what I’m saying—that she might not have been a citizen of the
United States. In which case, there would have been a possibility that she
could have been made unavailable by some other process. Also, there’s no
obligation for a witness to stay in the country. You know, unless we secured
a material witness warrant against them, and—and lodged them in jail. And
that would be the—the only way that we would do that. And that’s an
unusual procedure.’’
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met its burden of demonstrating unavailability.’’ The
court also found that the state had met its burden of
establishing the two additional foundational elements
necessary under § 8-6 of the Connecticut Code of Evi-
dence,16 concluding that B was deposed on substantially
the same issues as those in the trial, and that the defen-
dant had had a fair opportunity to develop the testimony
being offered.17

16 Section 8-6 of the Connecticut Code of Evidence provides in relevant
part:

‘‘The following are not excluded by the hearsay rule if the declarant is
unavailable as a witness:

‘‘(1) Former Testimony. Testimony given as a witness at another hearing
of the same or a different proceeding, provided (A) the issues in the former
hearing are the same or substantially similar to those in the hearing in which
the testimony is being offered, and (B) the party against whom the testimony
is now offered had an opportunity to develop the testimony in the former
hearing. . . .’’

The commentary to § 8-6 provides in relevant part: ‘‘The proponent of
evidence offered under Section 8-6 carries the burden of proving the declar-
ant’s unavailability. . . . To satisfy this burden, the proponent must show
that a good faith, genuine effort was made to procure the declarant’s atten-
dance by process or other reasonable means. . . . [S]ubstantial diligence
is required . . . but the proponent is not required to do everything conceiv-
able to secure the witness’ presence. . . . A trial court is not precluded
from relying on the representations of counsel regarding efforts made to
procure the witness’ attendance at trial if those representations are based
on counsel’s personal knowledge. . . .’’ (Citations omitted; internal quota-
tion marks omitted.) Conn. Code Evid. § 8-6, commentary.

17 At the time B was deposed, the parties had agreed that B’s deposition
testimony would be subject to impeachment at trial to the same degree as
if it were live testimony. The state brought this to the trial court’s attention
at the time it ruled on the admissibility of B’s videotaped deposition, stating
as follows:

‘‘[The Prosecutor]: I just would note in passing, for the record, that, under
[§] 8-8 of the Code of Evidence, that impeachment and supporting credibility
of a hearsay declarant may be done to the same extent as if it was live
testimony. So that, for example, inconsistent statements—

‘‘The Court: Inconsistent statement.
‘‘[The Prosecutor]: —and extrinsic impeachment for bias, motive, interest

in the outcome of the case, et cetera, can still be introduced against her; even
though there’s no opportunity to confront her with it, it can be introduced.

‘‘The Court: For the jury’s consideration of that witness.
‘‘[The Prosecutor]: Yes.’’
The defendant did not indicate to the court at that time that he intended

to introduce any impeachment evidence and expressly declined an invitation
to do so after the videotaped testimony was played for the jury.



Page 88A CONNECTICUT LAW JOURNAL April 27, 2021

222 APRIL, 2021 204 Conn. App. 207

State v. Oscar H.

We now turn to our discussion of the defendant’s
claim. We begin with pertinent legal principles. Under
our rules of evidence, former testimony by a witness
is not excluded under the hearsay rule if the witness
is unavailable to testify at trial, the former testimony
and current proceedings involve substantially similar
issues, and the opposing party had an opportunity to
question the witness when the former testimony was
elicited. See Conn. Code Evid. § 8-6 (1). Even if this
evidentiary standard is met, however, in a criminal pros-
ecution, the testimony must also pass constitutional
muster.

The right to confront a witness through cross-exami-
nation is fundamental and essential to a fair trial; see
Pointer v. Texas, 380 U.S. 400, 405, 85 S. Ct. 1065, 13
L. Ed. 2d 923 (1965); but courts recognize an exception
to confrontation rights if a witness is (1) unavailable
at trial and has (2) provided testimony at a prior judicial
proceeding that was subject to cross-examination by
the defendant. See Crawford v. Washington, 541 U.S.
36, 68, 124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004) (‘‘[w]here
testimonial evidence is at issue . . . the [s]ixth
[a]mendment demands what the common law required:
unavailability and a prior opportunity for cross-exami-
nation’’). Under such circumstances, the former testi-
mony may be admitted without violating the confron-
tation clause. In other words, a twofold approach is
proper in analyzing an alleged denial of the right to
confrontation by the admission of former testimony;
first, a threshold inquiry into the unavailability of the
witness and, second, an inquiry into the adequacy of
cross-examination of the witness at the first proceeding.
It is the unavailability determination of the court that
the defendant challenges in the present appeal.

In State v. Lebrick, 334 Conn. 492, 506–507, 223 A.3d
333 (2020), our Supreme Court recently had the oppor-
tunity to evaluate the reasonableness of the state’s
efforts to produce a witness for trial and, in so doing,
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clarified the appellate standard of review applicable to
the present claim. ‘‘[T]he issues of the unavailability of
the witness and the reasonableness of the [s]tate’s
efforts to produce the witness [under] the [c]onfronta-
tion [c]lause [of] the [s]ixth [a]mendment . . . are
mixed questions of law and fact . . . .’’ (Internal quota-
tion marks omitted.) Id., 506. Accordingly, ‘‘[a]lthough
we are bound to accept the factual findings of the trial
court unless they are clearly erroneous . . . the ulti-
mate determination of whether a witness is unavailable
for purposes of the confrontation clause is reviewed
de novo.’’ (Citation omitted; internal quotation marks
omitted.) Id., 507.

The court in Lebrick reiterated that ‘‘[f]ormer testi-
mony . . . is inadmissible under both our rules of evi-
dence and the confrontation clause unless the state has
made a reasonable, diligent, and good faith effort to pro-
cure the absent witness’ attendance at trial. This show-
ing necessarily requires substantial diligence. In deter-
mining whether the proponent of the declaration has
satisfied this burden of making reasonable efforts, the
court must consider what steps were taken to secure
the presence of the witness and the timing of efforts to
procure the declarant’s attendance. . . . A proponent’s
burden is to demonstrate a diligent and reasonable
effort, not to do everything conceivable, to secure the
witness’ presence. . . . Indeed, it is always possible,
in hindsight, to think of some additional steps that the
prosecution might have taken to secure the witness’
presence, but the [s]ixth [a]mendment does not require
the prosecution to exhaust every avenue of inquiry, no
matter how unpromising. . . . But if there is a possibil-
ity, albeit remote, that affirmative measures might pro-
duce the declarant, the obligation of good faith may
demand their effectuation.’’ (Citations omitted; empha-
sis in original; internal quotation marks omitted.) Id.,
508–509.
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Although recognizing that any number of factors may
be relevant to a reasonableness inquiry in a particular
case, our Supreme Court considered the following four
factors, adopted from federal case law,18 in assessing
the reasonableness of the state’s efforts to produce a
missing witness in the context of a criminal trial. See
id., 511–12; id., 513 n.11 (noting that consideration of
other factors relevant to reasonableness inquiry is not
precluded in any particular case). ‘‘First, the more cru-
cial the witness, the greater the effort required to secure
his attendance. . . . Second, the more serious the
crime for which the defendant is being tried, the greater
the effort the [state] should put forth to produce the
witness at trial. . . . Third, [if] a witness has special
reason to favor the prosecution, such as an immunity
arrangement in exchange for cooperation, the defen-
dant’s interest in confronting the witness is stronger.
. . . Fourth, a good measure of reasonableness is to
require the [s]tate to make the same sort of effort to
locate and secure the witness for trial that it would have
made if it did not have the prior testimony available.’’
(Internal quotation marks omitted.) Id., 512.

In Lebrick, the issue before the Supreme Court was
whether the trial court improperly had determined that
a key state’s witness in a felony murder-home invasion
prosecution was unavailable for trial because she had
not been located and, thus, also improperly admitted
her former preliminary hearing testimony in violation
of the defendant’s confrontation clause rights. Id., 503–
504. The defendant in Lebrick had argued at trial that the
state’s efforts to procure the witness’ in-court testimony
were insufficient to meet the evidentiary and constitu-
tional unavailability standard because the state had con-
ducted a far too restrictive electronic search for the

18 In Lebrick, our Supreme Court instructed that courts in this state, in
considering whether a witness is ‘‘unavailable’’ for purposes of the former
testimony exception to the hearsay rule under our Code of Evidence, should
follow the definition of ‘‘unavailable’’ used by federal courts in the Federal
Rules of Evidence. State v. Lebrick, supra, 334 Conn. 507.
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witness’ then current address and phone number, and
had failed to contact relatives, friends, or landlords who
might have had helpful information as to her where-
abouts.19 Id., 503. The trial court had disagreed with the
defendant and implicitly found that the state’s efforts
to locate the witness were sufficient to establish her
unavailability for both evidentiary and constitutional
purposes. Id. This court rejected the defendant’s claim
and affirmed the trial court’s judgment of conviction,
but our Supreme Court, after adopting and applying a
less deferential standard of review than that employed
by this court, agreed with the claim and reversed this
court’s judgment. Id., 504–507, 521.

A majority of the Supreme Court concluded that the
vigor of the state’s efforts to locate the witness was seri-
ously lacking. Id., 518. The court took issue with the
fact that the state knew it was dealing with a ‘‘crucial
and reluctant witness whose testimony at the probable
cause hearing had to be procured by court order but

19 The state knew that the witness was a New York City resident, but
when it tried to contact her at about the time that jury selection had begun
to secure her testimony at trial, it was unable to reach her at her last known
address and telephone number. State v. Lebrick, supra, 334 Conn. 500–501.
An investigator for the state unsuccessfully searched several state and fed-
eral databases for a current address or phone number, eventually discovering
two addresses associated with the witness in New York and several phone
numbers. Id. The investigator called the phone numbers, ‘‘but two were
not in service, and one was not receiving phone calls.’’ Id., 501. The state
nonetheless prepared an interstate summons that was sent by e-mail to the
Kings County District Attorney’s Office in New York City. Id. The e-mail
contained the addresses the state had discovered in its electronic search
as well as the last known address of the witness’ mother in Brooklyn, New
York. Id. An investigator with the district attorney’s office attempted to
serve the summons at the addresses provided; he was not tasked with
conducting an independent investigation into the witness’ whereabouts and
did not undertake such a task on his own initiative. Id. The investigator
visited the addresses he was provided, including twice visiting the address
for the witness’ mother but was unable to locate the witness. Id., 501–502.
He also never encountered anyone whom he was able to question regarding
the witness’ location. Id., 502. His attempts to contact the witness by phone
at the numbers provided by the state also proved unsuccessful. Id., 501–502.
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nonetheless did not keep apprised of her whereabouts
or begin searching for her until . . . shortly before jury
selection began.’’ Id., 515. The court also was critical
of the efforts of the state’s investigator, noting that,
‘‘[a]lthough [he] knew that [the witness] was a New York
resident, he did not search any New York state govern-
mental databases to look for routine information, such
as motor vehicle, social service, housing court, family
court, or child support records. He did not use the infor-
mation in his possession about [the witness’] last known
addresses to learn whether she owned her own home
or had a landlord who might have knowledge of her
whereabouts. Nor did he ever ask anyone else to pur-
sue any of these basic avenues of inquiry.’’ Id. The court
also stated that the state’s investigator unnecessarily
limited his electronic search to databases that con-
tained ‘‘relatively narrow categories of information’’
rather than a more expansive ‘‘basic Google search
engine’’ or ‘‘any of the most popular social media sites,
such as Facebook.’’ Id.

The court also took issue with the state’s ‘‘ground
efforts,’’ describing them as ‘‘equally anemic.’’ Id., 517.
Specifically, the court noted that the state’s investigator,
after forwarding the addresses he had found to the
district attorney’s office in New York City to facilitate
service of an interstate summons, never spoke with the
district attorney’s office or requested that anyone in
New York ‘‘undertake any investigative efforts, knock
on doors, talk with neighbors, locate a landlord, follow
any leads, or conduct the most minimal surveillance.’’
Id. The court further criticized the efforts of the district
attorney’s investigator, noting that his visits all had
occurred during ‘‘normal working hours, when most
people with a nine-to-five job would not be expected to
be at home.’’ Id. The state’s investigator never requested
that the district attorney’s investigator do any follow-
up visits after he reported his initial lack of success.
Id., 518.
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Finally, in evaluating the reasonableness of the state’s
efforts to locate the witness in light of the four factors
relevant in criminal cases, our Supreme Court concluded
that all but one favored the defendant, noting that (1)
the witness’ prior testimony had provided the state with
‘‘crucial, inculpatory evidence regarding the defen
dant’s role in the commission of the crimes,’’ (2) the crimes
for which the defendant was charged were extremely
serious, especially the charge of felony murder, which
carried a potential sentence of imprisonment for twenty-
five years to life; id., 514; and (3) it was unable to ‘‘con-
clude that the state’s efforts to locate [the witness] were
as vigorous as they would have been if it [had] no pre-
liminary hearing testimony to rely [on] in the event of
unavailability.’’ (Internal quotation marks omitted.) Id.,
515. Only the third of the four factors favored the state
because the witness had no particular reason to favor
the prosecution. Id.

In arguing the present claim, the defendant leans into
the Lebrick decision as generally requiring significant
vigor on the part of the state to procure the attendance
of a witness at trial before the state may rely on that
witness’ unavailability as a basis for admitting the wit-
ness’ former testimony. The Lebrick decision, however,
primarily concerned the scope of the state’s efforts to
obtain the current contact information for a witness
who was living in a neighboring state and whose atten-
dance readily and legally could have been compelled
by way of an interstate warrant if the state had made
reasonably diligent efforts to find her. By contrast, the
present case is concerned with what efforts the state
must take to secure the attendance at trial of a witness
whose whereabouts are known, but who has indicated
a refusal to voluntarily appear and is outside the sub-
poena powers of the prosecuting authority. Courts that
have considered what constitutes due diligence on the
part of the state under these latter circumstances have
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not required the state to go beyond a good faith inquiry
as to the witness’ intentions to attend trial in order to
establish a witness’ unavailability.

More directly on point with the facts of the present
case is this court’s decision in State v. Morquecho, 138
Conn. App. 841, 54 A.3d 609, cert. denied, 307 Conn.
941, 56 A.3d 948 (2012). In Morquecho, this court
affirmed the trial court’s determination regarding the
unavailability of a witness located in Ecuador and its
conclusion that the state had made reasonable efforts
to secure the witness’ attendance at trial.20 Id., 862. As
in the present case, the defendant in Morquecho was
facing a murder charge. Id., 842. A key witness had
returned to Ecuador. Id., 856. At trial, the state sought
to admit the witness’ former testimony from a probable
cause hearing. Id., 855. To establish that the witness
was unavailable for trial and that the state had made
reasonable efforts to procure the witness’ attendance,
the state presented the testimony of an investigator
with the Office of the State’s Attorney who testified on
the basis of her search that the witness was in Ecuador,
although she did not testify that the state had either a
current address or telephone number for the witness.
Id., 855–56. The state also called a police detective who
testified that, ‘‘to his knowledge, sometime after [the
witness] testified at the probable cause hearing, he
returned to Ecuador and remained in that country. . . .
[A]pproximately six months earlier, in connection with
[an] earlier trial, he obtained [the witness’] telephone
number in Ecuador from [his] mother and that he spoke
with [the witness]. . . . [H]e told [the witness] that his
testimony at trial was crucial and asked [him] to return
to Connecticut but [the witness] indicated that ‘[h]e

20 We are cognizant that the court in Morquecho applied the now defunct
abuse of discretion standard; see State v. Morquecho, supra, 138 Conn.
App. 862; rather than the more exacting plenary review established by our
Supreme Court in Lebrick. See State v. Lebrick, supra, 334 Conn. 507. None-
theless, the court’s discussion in Morquecho remains instructive in evaluating
the state’s efforts in the present case.
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was not going to come back’ and that ‘he had no interest
in coming back . . . .’ Nonetheless, [the witness] asked
[the detective] to advise him as to the outcome of the
trial.’’ Id., 856. The detective also testified that ‘‘he did
not speak to [the witness] after that conversation and
did not speak to him in connection with the present
trial.’’ Id. Finally, the detective testified that ‘‘the state
provided transportation and immigration assistance to
two other witnesses who were living abroad . . . to
ensure their presence at the trial.’’ Id.

After the court initially ruled that the state had failed
to establish the witness’ unavailability, the state called
the witness’ mother to testify. She testified that ‘‘[the
witness] was in Ecuador, she spoke with [him] two
weeks earlier and [he] did not want to return to Con-
necticut. . . . [H]e did not want to return to Connecti-
cut because of concerns about what the defendant
would do to him if he was released from prison.’’ Id.,
857. The state also presented testimony from a different
police detective who stated that, ‘‘two weeks earlier,
with the assistance of a Spanish speaking police officer,
he contacted [the witness] in Ecuador and tried to con-
vince him to return to Connecticut. [The witness]
refused. . . . [I]n the weeks prior to trial, the police
left several messages for [the witness], but he did not
respond to these messages.’’ Id.

The prosecutor renewed his request to admit the
former testimony of the witness. In arguing that the
state had made reasonable efforts to procure the wit-
ness’ in-court testimony, the prosecutor made a repre-
sentation to the court that, ‘‘although the state had
provided travel assistance to two other witnesses after
they had expressed a willingness to return to Connecti-
cut for the trial, [this witness] had not expressed such
willingness. The prosecutor [further] represented: ‘I
don’t think there’s any reason to presume that, had . . .
[the witness] wanted to come back, that the state would
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not have [arranged for his transportation to and accom-
modations in Connecticut].’’ (Emphasis added.) Id., 858.
The trial court ruled that the state had met its burden
of demonstrating the unavailability of the witness and
admitted the testimony from the probable cause hear-
ing. Id.

On appeal, the defendant in Morquecho argued that
the state’s efforts to procure the witness for trial was
‘‘less than diligent’’ because ‘‘the state merely located
[the witness] and took at ‘face value’ his representation
that he would not return to testify.’’ Id., 858–59. In affirm-
ing the trial court’s ruling that the state had made
diligent and reasonable efforts, this court noted that
the record established ‘‘that persons, on behalf of the
state, determined [the witness’] whereabouts, con-
ducted research to ensure that he was not in the
United States, spoke with him about the importance
of his presence at trial and directly inquired if he would
return to testify. These efforts were made until the
eve of trial.’’ Id., 861. This court expressly rejected the
defendant’s arguments that ‘‘the state conceivably could
have done more to secure [the witness’] attendance
by providing travel and immigration assistance to [the
witness], taking steps to ensure that [the witness] did
not leave the country prior to trial and providing protec-
tion to [the witness] during his stay in Connecticut,’’
and that ‘‘the state undertook greater efforts to secure
the presence of other state witnesses who were living
abroad.’’ Id.

The United States Supreme Court also has considered
for purposes of establishing the unavailability of a wit-
ness in a criminal trial what constitutes reasonable and
diligent efforts to procure the attendance of a witness
whose location may be known but who is purportedly
outside the jurisdiction of the prosecuting authority’s
subpoena powers. See Barber v. Page, 390 U.S. 719,
724–25, 88 S. Ct. 1318, 20 L. Ed. 2d 255 (1968); see also
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Mancusi v. Stubbs, 408 U.S. 204, 92 S. Ct. 2308, 33 L.
Ed. 2d 293 (1972). We believe a discussion of these cases
is instructive.

In Barber v. Page, supra, 390 U.S. 719, a habeas corpus
petitioner who had been convicted in Oklahoma of
armed robbery claimed that his constitutional right to
confrontation had been violated at his criminal trial
because the evidence establishing his guilt primarily
consisted of former testimony by a witness at a prelimi-
nary hearing that was admitted despite the fact that the
witness did not testify in person at trial because he was
not within the jurisdiction of the state but in a federal
prison in Texas. Id., 720. The Supreme Court indicated
that the only effort made by the state to obtain the
witness’ presence at trial was ‘‘to ascertain that he was
in a federal prison outside Oklahoma.’’ Id., 723. The
court recognized that ‘‘various courts and commenta-
tors have heretofore assumed that the mere absence
of a witness from the jurisdiction was sufficient ground
for dispensing with confrontation on the theory that it
is impossible to compel his attendance, because the
process of the trial [c]ourt is of no force without the
jurisdiction, and the party desiring his testimony is
therefore helpless.’’ (Footnotes omitted; internal quota-
tion marks omitted.) Id. The Supreme Court, however,
rejected the ‘‘accuracy of that theory,’’ because ‘‘it is
clear that at the present time increased cooperation
between the [s]tates themselves and between the
[s]tates and the [f]ederal [g]overnment has largely
deprived it of any continuing validity in the criminal
law.’’ The court noted that federal courts could issue
appropriate writs at the request of state prosecutorial
authorities and that the United States Bureau of Prisons
had a policy to allow federal prisoners ‘‘to testify in
state court criminal proceedings pursuant to writs of
habeas corpus ad testificandum issued out of state
courts.’’ Id., 724. Because the state in Barber had made
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absolutely no effort to obtain the witness’ attendance
at trial by means of legal procedures and processes
available to the state, the Supreme Court held that the
prosecution had failed to establish the incarcerated wit-
ness’ unavailability. Id., 725; id. (‘‘[S]o far as this record
reveals, the sole reason why [the witness] was not pres-
ent to testify in person was because the [s]tate did not
attempt to seek his presence. The right of confrontation
may not be dispensed with so lightly.’’).

Four years later, in Mancusi v. Stubbs, supra, 408
U.S. 204, the Supreme Court discussed its holding in
Barber v. Page, supra, 390 U.S. 719, distinguishing its
holding in the context of a witness who was not simply
in another state but, rather, was a foreign citizen living
outside the United States. Specifically, in Mancusi, the
habeas corpus petitioner had claimed that his murder
conviction following a retrial in Tennessee was obtained
in violation of his confrontation rights and thus should
not have been considered for sentencing purposes in
a subsequent criminal proceeding in New York. Man-
cusi v. Stubbs, supra, 205. At the petitioner’s retrial on
the murder charges, the prosecution had sought to have
a key prosecution witness who had testified at the peti-
tioner’s first trial declared unavailable in order to admit
the witness’ former testimony. To demonstrate unavail-
ability, the state offered the testimony of the witness’
son that the witness, a naturalized American citizen,
had left the country and become a permanent resident
of Sweden. The trial court granted the state’s request,
and the witness’ former testimony was read to the jury.
The petitioner was convicted of murder a second time.
Id., 207–209.

The United States Supreme Court concluded that the
petitioner’s right of confrontation was not violated by
the admission of the witness’ former testimony because
the witness was unavailable. The Supreme Court distin-
guished the present situation from Barber, in which it
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had concluded that the state had failed to demonstrate
reasonable efforts to secure the witness’ attendance by
simply relying on his absence from the boundaries of the
prosecuting state without any effort to use appropriate
federal writs or other legal means. Id., 212. Unlike in
Barber, the witness in Mancusi was not just outside
the state but was a resident of another country. Id.,
211. Whereas, in Barber, the state had available legal
procedures to secure the witness’ attendance, the court
in Mancusi noted that ‘‘[t]here have been . . . no cor-
responding developments in the area of obtaining wit-
nesses between this country and foreign nations.’’ Id.,
212. The court also noted that, under existing case law
and federal statutes, there was no right to subpoena a
United States citizen residing in a foreign country for
testimony in a state felony trial. Id., 211–12. The
Supreme Court did not indicate that, to meet its burden
of establishing unavailability, the state was required
to make any additional efforts either to coerce or to
incentivize the witness’ return to the United States. Rather,
the court stated: ‘‘Upon discovering that [the witness]
resided in a foreign nation, the [s]tate of Tennessee, so
far as this record shows, was powerless to compel his
attendance at the second trial, either through its own
process or through established procedures depending
on the voluntary assistance of another government.’’21

Id., 212.
21 The Supreme Court in Mancusi granted certiorari from a ruling by the

United States Court of Appeals for the Second Circuit. Mancusi v. Stubbs,
404 U.S. 1014, 92 S. Ct. 671, 30 L. Ed. 2d 661 (1972). The Second Circuit
had stated that the witness’ absence from the United States was not ‘‘per
se a sufficient reason to broaden the exception to the [c]onfrontation [c]lause
allowing the admission of prior testimony of a presently unavailable witness.
Although there is a much greater chance that it will not be possible to bring
before the court a witness residing abroad, the possibility of a refusal is
not the equivalent of asking and receiving a rebuff.’’ (Internal quotation
marks omitted.) United States ex rel. Stubbs v. Mancusi, 442 F.2d 561, 563
(2d Cir. 1971), rev’d, Mancusi v. Stubbs, 408 U.S. 204, 92 S. Ct. 2308, 33 L.
Ed. 2d 293 (1972). The Second Circuit’s conclusion that the state had failed
to meet its burden of establishing due diligence appears to have turned on
the fact that the record contained no evidence that the state ever asked the
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As observed by the Supreme Court of California in dis-
cussing the Mancusi holding: ‘‘Subsequent to Mancusi,
the Supreme Court stated in Ohio v. Roberts, [448 U.S.
56, 100 S. Ct. 2531, 65 L. Ed. 2d 597 (1980), overruled
in part by Crawford v. Washington, 541 U.S. 36, 124 S.
Ct. 1354, 158 L. Ed. 2d 177 (2004)], that ‘if there is
a possibility, albeit remote, that affirmative measures
might produce the declarant, the obligation of good
faith may demand their effectuation.’ . . . This state-
ment did not alter or detract from Mancusi’s analysis
that when the prosecution discovers the desired witness
resides in a foreign nation, and the state is powerless
to obtain the [witness’] attendance, either through its
own process or through established procedures, the
prosecution need do no more to establish the [witness’]
unavailability.’’ (Citation omitted; emphasis altered.)
People v. Herrera, 49 Cal. 4th 613, 625, 232 P.3d 710,
110 Cal. Rptr. 3d 729, cert. denied, 562 U.S. 942, 131 S.
Ct. 361, 178 L. Ed. 2d 233 (2010). We agree with this
assessment.22

Under existing United States Supreme Court prece-
dent and precedents of other jurisdictions, for purposes

witness whether he would be willing to voluntarily return and testify. In
reversing the judgment of the Second Circuit, the Supreme Court’s decision
implicitly rejected the Second Circuit’s reasoning that, to establish due
diligence in procuring the attendance of a witness located outside of the
United States, a state cannot solely rely on the witness’ absence but must,
at a minimum, also produce evidence demonstrating that it sought the
witness’ voluntary attendance and that that request was rejected. Neverthe-
less, in the present case, there was testimony presented at trial that the
state had asked Peche to determine on its behalf whether B would be willing
to return and that B had indicated that she would not be willing to return
to the jurisdiction. Accordingly, even the more exacting standard applied
by the Second Circuit would be met in the present case.

22 We note that, since Mancusi was decided, relevant federal statutes have
been amended and now permit a state to seek a subpoena of a United States
citizen residing abroad. See 28 U.S.C. § 1783 (a) (2018). These changes do
not affect Mancusi’s holding, however, with respect to a foreign national,
such as in the present case. In the absence of a treaty or federal statute, a
foreign citizen is simply outside the subpoena power of the state.
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of establishing unavailability, it is sufficient for the state
to demonstrate that a foreign national is outside of any
reasonable legal means to compel attendance, provided
that the state makes inquiry, either itself or through
a reliable third party, as to whether the witness will
voluntarily return to the jurisdiction for trial. See Man-
cusi v. Stubbs, supra, 408 U.S. 204; see also Common-
wealth v. Hunt, 38 Mass. App. 291, 295, 647 N.E.2d
433 (relying on Mancusi for proposition that ‘‘[w]hen
a witness is outside of the borders of the United States
and declines to honor a request to appear as a witness,
the unavailability of that witness has been conceded
because a [s]tate of the United States has no authority
to compel a resident of a foreign country to attend a
trial here’’), review denied, 420 Mass. 1103, 651 N.E.2d
409 (1995). We agree with the defendant that the state
does not meet its burden of demonstrating due diligence
to procure the attendance of a witness for trial simply
by establishing that the witness is a noncitizen who is
not in the United States and outside the state’s subpoena
powers. Rather, the state has a duty to make some effort
to discern whether the witness might voluntarily appear.
See Barber v. Page, supra, 390 U.S. 724 (noting that ‘‘pos-
sibility of a refusal is not the equivalent of asking and
receiving a rebuff’’ (internal quotation marks omitted)).

We now turn to the present case, in which the record
reflects that the state’s efforts to procure B’s attendance
at trial were neither comprehensive nor exhaustive.
That, however, is not the standard that we must apply.
Rather, the question is whether, in light of all the circum-
stances known, the state acted in good faith and with
due diligence to procure B’s attendance. Our plenary
review of the record, viewed in light of the relevant
legal precedent we have discussed, leads us to conclude
that the court properly concluded that B was unavail-
able for both evidentiary and constitutional purposes.
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We begin by noting that all four factors of the nonex-
haustive test cited to and utilized by our Supreme Court
in Lebrick favor the defendant’s position that the state
was required to make all reasonable and good faith
efforts to procure B’s attendance at trial. See State v.
Lebrick, supra, 334 Conn. 511–12. First, B was a crucial
witness for the state because she was the sole eyewit-
ness to the events at issue. Second, the defendant was
charged with extremely serious crimes, including mur-
der and attempted murder. Third, as one of the victims
of the defendant’s crimes, B had a special reason to
favor the prosecution in order to obtain justice for her-
self and her close friend, N. Finally, if B had left the
country prior to the state’s securing her deposition testi-
mony, something that the state took efforts to ensure
did not happen, it is reasonable to presume that the
state would have exhausted available efforts to secure
her attendance at trial. Nonetheless, the defendant has
not provided this court with persuasive legal authority
that reasonable and good faith efforts under the circum-
stances presented necessarily required the state to take
any additional steps beyond those that it pursued.

The record shows that the state was aware of B’s
whereabouts and her immigration status and had kept
in contact with her through Peche throughout the pre-
trial proceedings. It was aware of her desire to return
to Guatemala as reflected in its motion to advance the
trial date and to notice her deposition. After she left
the country, Peche maintained contact with B and con-
tacted her at the request of the state to inquire if she
would be willing to return for the trial. The most recent
contact was three days prior to Peche testifying, at
which point she testified that B remained in Guatemala
and, although interested in the outcome of the trial,
refused to return to testify. The court found Peche’s
testimony to be credible.

It is reasonable to infer from the record before the
court that, in the absence of some legal means to compel
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B’s attendance, it was highly unlikely that any addi-
tional efforts on the part of the state would have been
successful in convincing B to return voluntarily. She
could no longer do the work she had been doing in the
United States because of her injuries, and she needed
to be in Guatemala both to obtain the support of her
family and to take care of her children. Furthermore, it
is well settled that the state need not exhaust all pos-
sibilities in order to satisfy its burden of establishing
the unavailability of a witness, and ‘‘[t]he law does not
require the doing of a futile act. Thus, if no possibility of
procuring the witness exists . . . ‘good faith’ demands
nothing of the prosecution.’’ Ohio v. Roberts, supra, 448
U.S. 74. Accordingly, we are not convinced that the state
was required to expend any and all resources available
to it to eliminate the obvious and complex challenges
posed by B’s immigration status or to extend logistical
and financial incentives to induce her return to Connect-
icut. All indications were that such efforts would have
been fruitless.

We conclude that, in light of B’s status as a foreign
citizen located outside the United States, with no indica-
tion in the record or argument by the defendant that
the state had available any legal means to coerce her
return or the cooperation of her home country, and,
under the totality of the circumstances presented, the
state made sufficient efforts in this case, including dis-
cerning whether she would return voluntarily, to estab-
lish B’s unavailability.

To the extent that the defendant makes the additional
claim that, even if the witness were properly found to
be unavailable, admission of the deposition transcript
was nonetheless violative of his confrontation rights
because he did not have an adequate opportunity to
cross-examine B at the time her deposition was taken,
we summarily reject that claim. ‘‘The central concern
of the [c]onfrontation [c]lause is to ensure the reliability
of the evidence against a criminal defendant by sub-
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jecting it to rigorous testing in the context of an adver-
sary proceeding before the trier of fact. . . . The right
of confrontation includes (1) the physical presence of
the witness, (2) the administration of an oath to impress
upon the witness the seriousness of the matter and to
guard against the lie by the possibility of a penalty for
perjury, (3) cross-examination of the witness to aid in
the discovery of truth, and (4) the opportunity for the
jury to observe the demeanor of the witness in making
his statement, thus aiding the jury in assessing his credi-
bility.’’ (Citation omitted; internal quotation marks omit-
ted.) State v. Lebrick, supra, 334 Conn. 510.

As argued by the state, we believe that the circum-
stances of B’s deposition testimony reflect that the
defendant had an unfettered opportunity to confront
B that satisfied all the aforementioned elements. B’s
deposition was taken under agreed upon parameters,
in court, under oath, subject to the penalty of perjury,
and with the direct supervision of a judge. The deposi-
tion was videotaped and thus reflected B’s demeanor
while answering questions. The trial court did nothing
to restrict the defendant’s cross-examination of B about
her direct examination, and the state never objected to
a single question or avenue of inquiry. Although the rec-
ord reflects that the defendant chose not to use a poten-
tial prior inconsistent statement of B during his cross-
examination, he did so with the understanding that he
would be permitted to use any impeachment evidence
available in the event that the deposition was admitted
at trial due to B’s unavailability. To the extent that any
impeachment evidence existed, however, the defendant
declined to present it when he was given an opportunity
to do so at trial.

Finally, we agree with the state that any potential
that B’s examination at trial might have differed from
her deposition testimony or that the defendant might
later have become privy to additional information to
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utilize during his cross-examination is speculative and
not a basis to conclude that his rights of confrontation
were violated. See State v. Crump, 43 Conn. App. 252,
264, 683 A.2d 402 (‘‘[There is] no authority, under either
[the federal or state] constitution, for the proposition
that any particular type of cross-examination, as to
duration or content, is a requirement that must be satis-
fied before that prior testimony may be admissible.
Neither the state nor federal guarantees of the right of
confrontation require that a witness be present at trial
for an actual cross-examination in order to admit prior
testimony given under oath. . . . The test is the oppor-
tunity for a full and complete cross-examination rather
than the use made of that opportunity.’’ (Internal quota-
tion marks omitted.)), cert. denied, 239 Conn. 941, 684
A.2d 712 (1996).

For the foregoing reasons, we reject the defendant’s
claim that the court improperly admitted B’s prior depo-
sition testimony into evidence in violation of our rules
of evidence and his constitutional rights to confronta-
tion and due process.

II

The defendant also claims that his dual conviction
of attempted murder and assault in the first degree, each
of which was factually predicated on his having stabbed
B, violated the constitutional prohibition against double
jeopardy because, as a result of the court’s having per-
mitted his conviction of both charges to stand, he effec-
tively has been punished twice on the same evidence
for the same offense. Although the defendant acknowl-
edges that this claim was never raised before the trial
court and, thus, is unpreserved, he nevertheless seeks
appellate review pursuant to State v. Golding, 213 Conn.
233, 239–40, 567 A.2d 823 (1989), as modified in In re



Page 106A CONNECTICUT LAW JOURNAL April 27, 2021

240 APRIL, 2021 204 Conn. App. 207

State v. Oscar H.

Yasiel R., 317 Conn. 773, 781, 120 A.3d 1188 (2015).23

We conclude that the claim is reviewable under Gold-
ing because it is of constitutional magnitude and the
record is adequate for review. We conclude, however,
that the defendant cannot demonstrate the existence
of a constitutional violation, and, thus, his claim fails
under the third prong of the Golding analysis.24

23 Golding provides that ‘‘a defendant can prevail on a claim of constitu-
tional error not preserved at trial only if all of the following conditions are
met: (1) the record is adequate to review the alleged claim of error; (2) the
claim is of constitutional magnitude alleging the violation of a fundamental
right; (3) the alleged constitutional violation . . . exists and . . . deprived
the defendant of a fair trial; and (4) if subject to harmless error analysis,
the state has failed to demonstrate harmlessness of the alleged constitutional
violation beyond a reasonable doubt.’’ (Emphasis in original; footnote omit-
ted.) State v. Golding, supra, 213 Conn. 239–40; see also In re Yasiel R.,
supra, 317 Conn. 781 (eliminating Golding’s use of ‘‘clearly’’ in describing
requirements under third prong of test).

24 Although, in its appellate brief, the state primarily responds to the merits
of the defendant’s double jeopardy claim, in a lengthy footnote at the end
of its double jeopardy analysis, the state also argues that we should treat
the defendant’s failure to raise his double jeopardy claim at trial as an implied
waiver of any double jeopardy protection. In support of that argument, the
state notes that appellate courts in this state have relied on waiver to resolve
unpreserved double jeopardy claims arising in the context of a successive
prosecution; see, e.g., State v. Ledbetter, 240 Conn. 317, 325–26, 692 A.2d
713 (1997); State v. Belcher, 51 Conn. App. 117, 122–23, 721 A.2d 899 (1998);
but nonetheless have afforded Golding review to unpreserved double jeop-
ardy claims arising in the course of a single trial without providing any
analysis to explain this apparently disparate treatment of similar claims.
See, e.g., State v. Chicano, 216 Conn. 699, 704, 584 A.2d 425 (1990), overruled
in part on other grounds by State v. Polanco, 308 Conn. 242, 61 A.3d 1084
(2013); see also State v. Barber, 64 Conn. App. 659, 671, 781 A.2d 464 (‘‘[i]f
double jeopardy claims arising in the context of a single trial are raised for
the first time on appeal, these claims are reviewable’’ (internal quotation
marks omitted)), cert. denied, 258 Conn. 925, 783 A.2d 1030 (2001).

The state also argues in the same footnote that the defendant’s failure to
raise his double jeopardy concern at trial unfairly prejudiced the state and
potentially resulted in an inadequate record for review on appeal because,
if the state had known of the double jeopardy claim at trial, it might have
marshaled the evidence differently or made additional arguments to the
jury. Specifically, the state notes that, given the multiple injuries to B, it
could have argued that ‘‘the defendant initially attacked B with an intent
to inflict serious physical injury and then, prior to thrusting an object in
her neck after she came to on the floor and begged for her life, engaged in
a separate act of attempted murder.’’

As discussed in this part of the opinion, the defendant’s claim fails on its
merits under established precedent and, therefore, he cannot demonstrate
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‘‘The double jeopardy clause of the fifth amendment
to the United States constitution provides: [N]or shall
any person be subject for the same offense to be twice
put in jeopardy of life or limb . . . . This constitutional
provision is applicable to the states through the due
process clause of the fourteenth amendment. . . . The
Connecticut constitution provides coextensive protec-
tion, with the federal constitution, against double jeop-
ardy. . . .25 This constitutional guarantee serves three
separate functions: (1) It protects against a second pros-
ecution for the same offense after acquittal. [2] It pro-
tects against a second prosecution for the same offense
after conviction. [3] And it protects against multiple
punishments for the same offense [in a single trial].’’
(Citations omitted; footnote added; footnote omitted;
internal quotation marks omitted.) State v. Ferguson,
260 Conn. 339, 360–61, 796 A.2d 1118 (2002). In the
present appeal, the defendant’s claim implicates the
last of these three functions.

‘‘The double jeopardy analysis in the context of a
single trial is a two part process. First, the charges must
arise out of the same act or transaction. Second, it must
be determined whether the charged crimes are the same
offense. Multiple punishments are forbidden only if
both conditions are met. . . . With respect to cumula-
tive sentences imposed in a single trial, the [d]ouble
[j]eopardy [c]lause does no more than prevent the sen-
tencing court from prescribing greater punishment than
the legislature intended. . . . [T]he role of the constitu-
tional guarantee [against double jeopardy] is limited to

the existence of a constitutional violation as alleged on the basis of the
facts in the record on which he relies. Consequently, we elect not to resolve
these alternative arguments advanced by the state.

25 The Connecticut constitution does not contain an express prohibition
against double jeopardy, but the due process guarantees of article first,
§ 8, of the constitution of Connecticut have been interpreted to include a
protection against double jeopardy. See State v. Michael J., 274 Conn. 321,
349–50, 875 A.2d 510 (2005). The scope of this state constitutional protection
consistently has been construed to mirror, rather than to exceed, the protec-
tion afforded under the federal constitution. Id.
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assuring that the court does not exceed its legislative
authorization by imposing multiple punishments for the
same offense. . . . On appeal, the defendant bears the
burden of proving that the prosecutions are for the same
offense in law and fact.’’ (Citations omitted; emphasis
added; internal quotation marks omitted.) Id., 361.

With respect to the first part of this two part process,
‘‘it is not uncommon that we look to the evidence at trial
and to the state’s theory of the case . . . in addition
to the information against the defendant, as amplified
by the bill of particulars. . . . If it is determined that
the charges arise out of the same act or transaction,
then the court proceeds to [part two of the analysis],
where it must be determined whether the charged crimes
are the same offense. . . . At this second step, we [t]ra-
ditionally . . . have applied the Blockburger test26 to
determine whether two statutes criminalize the same
offense, thus placing a defendant prosecuted under
both statutes in double jeopardy: [W]here the same act
or transaction constitutes a violation of two distinct
statutory provisions, the test to be applied to determine
whether there are two offenses or only one, is whether
each provision requires proof of a fact [that] the other
does not.27 . . . In applying the Blockburger test, we

26 See Blockburger v. United States, 284 U.S. 299, 304, 52 S. Ct. 180, 76 L.
Ed. 306 (1932).

27 Both our Supreme Court and the United States Supreme Court have
clarified that the Blockburger test, which also is referred to as the ‘‘same-
elements’’ test, ‘‘inquires whether each offense contains an element not
contained in the other; if not, they are the ‘same offence’ and double jeopardy
bars additional punishment and successive prosecution.’’ (Emphasis added.)
United States v. Dixon, 509 U.S. 688, 696, 113 S. Ct. 2849, 125 L. Ed. 2d 556
(1993). In State v. Bernacki, 307 Conn. 1, 21–22, 52 A.3d 605 (2012), cert.
denied, 569 U.S. 918, 133 S. Ct. 1804, 185 L. Ed. 2d 811 (2013), our Supreme
Court emphasized that it is irrelevant for purposes of a Blockburger analysis
‘‘that the state may have relied on the same evidence to prove that the
elements of both statutes were satisfied’’; id., 21; and that proper application
of the Blockburger test looks at whether ‘‘each statute contains a different
statutory element requiring proof of a fact that the other does not . . . .’’
(Emphasis added.) Id., 22. The court further noted that ‘‘emphasis on the
conduct at issue, rather than purely on the statutory language and charging
instruments, is not consistent with our well established case law holding
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look only to the information and bill of particulars—
as opposed to the evidence presented at trial—to deter-
mine what constitutes a lesser included offense of the
offense charged.’’ (Citations omitted; footnotes added;
internal quotation marks omitted.) State v. Porter, 328
Conn. 648, 662, 182 A.3d 625 (2018).28 Stated differently,
only ‘‘[i]f the elements of one offense as defined by the
statute include the elements of a lesser offense; or if
one offense is merely nominally distinct from the other’’
will double jeopardy attach. State v. McCall, 187 Conn.
73, 91, 444 A.2d 896 (1982).

The state does not dispute seriously the defendant’s
assertion that his conviction of both counts arose from
the same act or transaction.29 As the defendant correctly
notes, with respect to the charges of attempted murder
and assault in the first degree, the information alleged
that those crimes involved the same victim, B, and had
occurred on the same date, at the same time and at the
same location. For purposes of our analysis, we will
assume without deciding that the first step of the double
jeopardy analysis is met and proceed directly to the

that the Blockburger analysis is theoretical in nature and not dependent on
the actual evidence adduced at trial.’’ Id., 21 n.16.

28 As our Supreme Court has stated, the Blockburger test is, at its core,
a rule of statutory construction, and ‘‘because it serves as a means of
discerning [legislative] purpose the rule should not be controlling [if], for
example, there is a clear indication of contrary legislative intent. . . . Thus,
the Blockburger test creates only a rebuttable presumption of legislative
intent, [and] the test is not controlling [if] a contrary intent is manifest. . . .
[If] the conclusion reached under Blockburger is that the two crimes do
not constitute the same offense, the burden remains on the defendant to
demonstrate a clear legislative intent to the contrary.’’ (Citations omitted;
internal quotation marks omitted.) State v. Alvaro F., 291 Conn. 1, 12–13,
966 A.2d 712, cert. denied, 558 U.S. 882, 130 S. Ct. 200, 175 L. Ed. 2d 140 (2009).

29 To the extent that the state suggests in a footnote in its brief that the
jury reasonably could have viewed the evidence at trial as supporting a
conclusion that the defendant engaged in separate acts for which separate
punishment would be permissible; see footnote 24 of this opinion; without
additional briefing of the issue, the state’s brief is inadequate to raise any
challenge to whether the defendant’s double jeopardy claim fails under the
‘‘ ‘same act or transaction’ ’’ prong of double jeopardy analysis. See State
v. Ferguson, supra, 260 Conn. 361.
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second step of the analysis to determine if the charged
crimes each contain a statutory element that the other
does not. The state asserts that they do and cites to
State v. Sharpe, 195 Conn. 651, 655, 491 A.2d 345 (1985),
as controlling precedent holding that punishment for
both assault in the first degree and attempted murder
in the same prosecution does not violate double jeop-
ardy. We agree with the state.

We begin by comparing the statutory elements of
attempted murder and assault in the first degree to deter-
mine if each offense contains an element not contained
in the other. Section 53a-49 provides in relevant part:
‘‘(a) A person is guilty of an attempt to commit a crime
if, acting with the kind of mental state required for
commission of the crime, he . . . (2) intentionally does
. . . anything . . . constituting a substantial step in a
course of conduct planned to culminate in his commis-
sion of the crime. . . .’’ Section 53a-54a (a) provides
in relevant part: ‘‘A person is guilty of murder when,
with intent to cause the death of another person, he
causes the death of such person . . . .’’ Accordingly,
‘‘[a] conviction for attempted murder requires proof
of intentional conduct constituting a substantial step
toward intentionally causing the death of another per-
son.’’ State v. Sharpe, supra, 195 Conn. 655.

By comparison, § 53a-59 (a) provides in relevant part:
‘‘A person is guilty of assault in the first degree when: (1)
With intent to cause serious physical injury to another
person, he causes such injury to such person or to a
third person by means of a . . . dangerous instrument
. . . .’’ Looking at the elements of the two crimes,
attempted murder requires proof that the defendant
intended to cause the death of the victim, which is not
an element of assault in the first degree, which requires
only the intent to cause serious physical injury. Convic-
tion for assault in the first degree requires proof that
the defendant (1) seriously injured the victim (2) with
a dangerous instrument. The state is not required to
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prove either of those elements to obtain a conviction
for attempted murder. Mindful that a Blockburger analy-
sis is technical in nature in that it requires us to focus
only on the statutory elements and not on the evidence
adduced at trial to prove those elements, we are com-
pelled to conclude that attempted murder and assault
in the first degree are not the same offense for purposes
of double jeopardy.

Our conclusion is consistent with and controlled by
our Supreme Court’s decision in State v. Sharpe, supra,
195 Conn. 651. In Sharpe, the victim was in a vehicle,
backing out of the driveway of his house, when the defen-
dant approached the front of the vehicle, carrying a
gun. Id., 653. He first fired a shot into the front of the
vehicle that hit the victim, and then moved around to
the driver’s side of the car and fired five or six additional
shots, further injuring the victim. Id., 653–54. The defen-
dant was charged with both attempted murder in vio-
lation of §§ 53a-49 and 53a-54a (a) and with assault in
the first degree in violation of § 53a-59 (a) (1), each
predicated on his shooting of the victim. Id., 652. The
court denied the defendant’s pretrial motion that sought
the dismissal of either the attempted murder charge or
the assault charge on the grounds that they rose out of
the same transaction and, thus, were ‘‘multiplicitous’’
and violated his right to be free from double jeopardy.
Id., 654, 656 n.3.

On appeal, our Supreme Court rejected the defen-
dant’s double jeopardy claim, holding that it failed
under the Blockburger test. Id., 655–56. The court stated:
‘‘A conviction for attempted murder requires proof of
intentional conduct constituting a substantial step toward
intentionally causing the death of another person. . . .
No showing of actual injury is required. Conversely, a
conviction for assault in the first degree requires proof
that the defendant actually caused serious physical
injury to another person. No showing of intent to cause
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death is necessary. Therefore, each offense requires
proof of a fact which the other does not. Consequently,
the statutory violations charged, attempted murder and
assault in the first degree, are not the same offense for
double jeopardy purposes. This conclusion disposes
of the defendant’s argument that he was subjected to
double jeopardy by being punished twice upon the same
evidence and essentially the same offense. He was not
twice punished for the same crime.’’ (Citation omitted;
footnote omitted.) Id.

This court previously has relied on the holding in
Sharpe to reject a claim that charges of attempted mur-
der and assault in the first degree by means of a danger-
ous instrument with respect to the actions of a single
defendant against a single victim in the same transac-
tion are the same offense for double jeopardy purposes
under the Blockburger test. See State v. Glover, 40 Conn.
App. 387, 391–92, 671 A.2d 384, cert. denied, 236 Conn.
918, 673 A.2d 1145 (1996). In Glover, as in Sharpe and
the present case, ‘‘the information charged the defen-
dant with committing both crimes in the same place at
the same time.’’ Id., 391.

Although the defendant attempts to distinguish the
outcome in Sharpe from the present action, his argu-
ments are unavailing. Sharpe remains good law and is
binding authority under the facts of the present case
as it pertains to the defendant’s double jeopardy claim.
The defendant argues that the holding in Sharpe ‘‘can-
not be baldly applied to every double jeopardy claim
premised on concomitant convictions of attempted
murder and assault in the first degree.’’ In support of
this argument, the defendant attempts to attach far too
great significance to language from another case that
relied on Sharpe, suggesting that the outcome of the
Blockburger analysis in that case turned on the defen-
dant’s concession that the attempted murder and
assault were charged as separate offenses rather than
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as ‘‘offenses standing in a greater-lesser relationship.’’
State v. Gilchrist, 24 Conn. App. 624, 629, 591 A.2d 131,
cert. denied, 219 Conn. 905, 593 A.2d 131 (1991); see
also State v. McCall, 187 Conn. 73, 91, 444 A.2d 896
(1982) (similar concession made by defendant). The
defendant clarifies that, in the present case, he is
expressly asserting that ‘‘the [two] charges . . . stand
in the relation of greater to lesser included offenses.’’

By definition, however, ‘‘[a] lesser included offense
is one that does not require proof of elements beyond
those required by the greater offense.’’ (Internal quota-
tion marks omitted.) State v. Johnson, 316 Conn. 34,
44, 111 A.3d 447 (2015). Because, as we already have
explained, a conviction for assault in the first degree
requires proof of actual serious physical injury whereas
attempted murder requires no such proof, by definition,
assault in the first degree cannot be a lesser included
offense of attempted murder.

Furthermore, the defendant has pointed us to nothing
in the present record that would support the novel legal
theory he advances, which stands counter to traditional
Blockburger analysis. The operative information in this
case charged attempted murder and assault in the first
degree by way of two separate and distinct counts.
Despite the allegations that the crimes were committed
contemporaneously, nothing in the language of those
counts reasonably can be construed as evincing any
intent on the part of the state to charge the defendant
in the alternative. The counts were not pursued by the
state at trial in an alternative manner nor was such a
theory discussed in closing argument. No instruction
was requested by the defendant, nor was any instruction
given to the jury, indicating that it should consider the
charges only ‘‘as standing in a greater-lesser relation-
ship.’’30 Although certainly not dispositive by itself, the

30 The defendant relies on this court’s analysis in State v. Tinsley, 197
Conn. App. 302, 232 A.3d 86, cert. granted, 335 Conn. 927, 234 A.3d 979
(2020), to support his insistence that assault in the first degree should be
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defendant’s failure to raise the double jeopardy claim
that he now advances either by way of a pretrial motion
to dismiss or postconviction belies any implication that
the double jeopardy claim was obvious on the face of
the information or the manner in which the case was
charged.

Because we have concluded that attempted murder
and assault in the first degree are not the same offense
under a traditional Blockburger analysis, the defendant
can only prevail on his double jeopardy claim by making
a showing that the legislature intended to preclude mul-
tiple punishments for those crimes. The defendant, who
has the burden of proof on that issue; State v. Alvaro
F., 291 Conn. 1, 13, 966 A.2d 712, cert. denied, 558 U.S.
882, 130 S. Ct. 200, 175 L. Ed. 2d 140 (2009); has
advanced nothing from which to discern any legislative
intent to preclude prosecution of a criminal defendant
for both assault in the first degree and attempted mur-
der. The defendant has not directed us to any statutory

treated as a lesser included offense of attempted murder. In Tinsley, the
defendant was convicted of both manslaughter in the first degree and risk
of injury to a child on the basis of his having brutally beaten a fifteen month
old child, who later died of his injuries. Id., 304–306. This court found that
each of those statutes contained an element that the other does not and
thus were not the same offense under a traditional Blockburger analysis.
Id., 323. Nevertheless, the court agreed with the position advanced by the
defendant that the dual convictions still violated double jeopardy if it was
not possible to commit the greater offense in the manner described in the
information without having first committed the lesser offense. Id., 324–25.
The court determined that, ‘‘one cannot cause the death of another in the
manner described in the information, without first inflicting trauma to the
victim’s body, which is an act likely to impair the health of the minor victim.’’
Id., 323. The court in Tinsley held, on the basis of that determination, that
‘‘risk of injury to a child is a lesser included offense and, thus, the same
offense for purposes of double jeopardy, as manslaughter in the first
degree.’’ Id.

To the extent that the defendant asks us to follow the alternative analytical
path utilized by this court in Tinsley, we decline to expand Tinsley’s holding
beyond the precise circumstances of that case. Whereas our Supreme Court’s
analysis in Sharpe is essentially ‘‘on all fours’’ with the present case because
the same statutory crimes were at issue, the court in Tinsley was comparing
simultaneous convictions of charges of risk of injury and manslaughter,
neither of which is implicated in the present case.
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language or other evidence from which we could dis-
cern a clear legislative intent to preclude a conviction
as occurred in the present case. Accordingly, the defen-
dant’s double jeopardy claim fails.

The judgment is affirmed.

In this opinion the other judges concurred.
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NOTICE

Public Hearing on Practice Book Revisions

Being Considered by the

Rules Committee of the Superior Court

and on Practice Book Revisions Adopted by the

Judges of the Superior Court on an Interim Basis in

Response to the Public Health and Civil Preparedness

Emergencies Declared by the Governor

On Monday, May 10, 2021, at 10:00 a.m., the Rules Committee of

the Superior Court will conduct a public hearing for the purpose of

receiving comments concerning Practice Book revisions that are being

considered by the Committee and revisions that were adopted by

the judges on an interim basis. Those revisions follow this notice in

Appendix A and Appendix B. All revisions are published on the Judicial

Branch website at www.jud.ct.gov/pb.htm. The public hearing will be

followed by a Rules Committee meeting.

Pursuant to subsection (c) of section 51-14 of the Connecticut Gen-

eral Statutes, the Supreme Court has designated the Rules Committee

to conduct this public hearing also for the purpose of receiving com-

ments on any proposed new rule or any change in an existing rule

that any member of the public deems desirable.

The Rules Committee public hearing will be conducted electronically

using Microsoft Teams communication and collaboration platform.

Individuals who would like to access the public hearing and/or meeting

may do so by clicking here. Individuals who wish to access the public

hearing and/or meeting but who do not wish to speak at the hearing,

may do so by clicking https://youtu.be/QpBZBl4ywTY.

https://teams.microsoft.com/l/meetup-join/19%3ameeting_N2U4NjFlMmUtMzVlZC00ZDlhLWFlZTQtNmYyMTllNWQ4OTZj%40thread.v2/0?context=%7b%22Tid%22%3a%2297f83cdc-13d2-4886-a4bb-f4bcce743cef%22%2c%22Oid%22%3a%22d5451b03-3575-48ef-a4ae-5b52c390c24d%22%7d
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It is important that certain procedures are followed by every individual

who wishes to access the public hearing and/or meeting, and for those

who wish to speak at the public hearing. All individuals who access

the public hearing and meeting must at all times act in a professional

and respectful manner. Any individual whose conduct is deemed by

the Rules Committee to be disruptive or inappropriate will be removed

from the public hearing or meeting.

Individuals who would like to speak at the public hearing should

access the hearing one-half hour before the hearing begins in order

to be recognized and placed in line while waiting to speak. Each such

speaker will be allowed five minutes to offer remarks. Anyone who

believes that they cannot cover their remarks within the five minute

time period allowed during the public hearing, and anyone who does

not wish to speak at the public hearing but wishes to offer comments

on the proposed revisions, may submit their written comments to the

Rules Committee by email at RulesCommittee@jud.ct.gov.

Any written comments should be received on or before Monday,

May 3, 2021.

Hon. Andrew J. McDonald

Chair, Rules Committee of the Superior Court
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INTRODUCTION

The following are revisions that are being considered to the Practice

Book, or that have been adopted by the Judges of the Superior Court

on an interim basis and for which a public hearing is requested. Revi-

sions are indicated by brackets for deletions, underlines for added

language, or are explained by the commentary to the particular rule.

The designation ‘‘NEW’’ is printed with the title of each proposed new

rule and form.

Rules Committee of the

Superior Court
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APPENDIX A

Practice Book Revisions Being Considered by the
Rules Committee of the Superior Court

PROPOSED AMENDMENTS TO THE
RULES OF PROFESSIONAL CONDUCT

Rule 1.8. Conflict of Interest: Prohibited Transactions

(a) A lawyer shall not enter into a business transaction, including

investment services, with a client or former client or knowingly acquire

an ownership, possessory, security or other pecuniary interest adverse

to a client or former client unless:

(1) The transaction and terms on which the lawyer acquires the

interest are fair and reasonable to the client or former client and are

fully disclosed and transmitted in writing to the client or former client

in a manner that can be reasonably understood by the client or for-

mer client;

(2) The client or former client is advised in writing that the client or

former client should consider the desirability of seeking and is given

a reasonable opportunity to seek the advice of independent legal

counsel in the transaction;

(3) The client or former client gives informed consent in writing

signed by the client or former client, to the essential terms of the

transaction and the lawyer’s role in the transaction, including whether

the lawyer is representing the client in the transaction;

(4) With regard to a business transaction, the lawyer advises the

client or former client in writing either (A) that the lawyer will provide

legal services to the client or former client concerning the transaction,

or (B) that the lawyer will not provide legal services to the client or

former client and that the lawyer is involved as a business person
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only and not as a lawyer representing the client or former client and

that the lawyer is not one to whom the client or former client can turn

for legal advice concerning the transaction; and

(5) With regard to the providing of investment services, the lawyer

advises the client or former client in writing (A) whether such services

are covered by legal liability insurance or other insurance, and either

(B) that the lawyer will provide legal services to the client or former

client concerning the transaction, or (C) that the lawyer will not provide

legal services to the client or former client and that the lawyer is

involved as a business person only and not as a lawyer representing

the client or former client and that the lawyer is not one to whom the

client or former client can turn to for legal services concerning the

transaction. Investment services shall only apply where the lawyer

has either a direct or indirect control over the invested funds and a

direct or indirect interest in the underlying investment.

For purposes of subsection (a) (1) through (a) (5), the phrase ‘‘former

client’’ shall mean a client for whom the two-year period starting from

the conclusion of representation has not expired.

(b) A lawyer shall not use information relating to representation of

a client to the disadvantage of the client unless the client gives informed

consent, except as permitted or required by these Rules.

(c) A lawyer shall not solicit any substantial gift from a client, including

a testamentary gift, or prepare on behalf of a client an instrument

giving the lawyer or a person related to the lawyer any substantial

gift, unless the lawyer or other recipient of the gift is related to the

client. For purposes of this paragraph, related persons include a

spouse, child, grandchild, parent, grandparent or other relative or indi-



Page 8PB April 27, 2021CONNECTICUT LAW JOURNAL

vidual with whom the lawyer or the client maintains a close, familial rela-

tionship.

(d) Prior to the conclusion of representation of a client, a lawyer

shall not make or negotiate an agreement giving the lawyer literary

or media rights to a portrayal or account based in substantial part on

information relating to the representation.

(e) A lawyer shall not provide financial assistance to a client in

connection with pending or contemplated litigation, except that:

(1) A lawyer may pay court costs and expenses of litigation on behalf

of a client, the repayment of which may be contingent on the outcome

of the matter;

(2) A lawyer representing an indigent client may pay court costs

and expenses of litigation on behalf of the client[.]; and

(3) A lawyer representing an indigent client pro bono; a lawyer

representing an indigent client pro bono through a nonprofit legal

services or public interest organization, a law school clinical or pro

bono program, or a state or local bar association program; and a

lawyer representing an indigent client through a public defender’s

office may provide modest gifts to the client to pay for food, shelter,

transportation, medicine and other basic living expenses. A lawyer

may not:

(i) promise, assure or imply the availability of such gifts prior to

retention, or as an inducement to continue the client-lawyer relationship

after retention, or as an inducement to take, or forgo taking, any action

in the matter;

(ii) seek or accept reimbursement from the client, a relative of the

client, or anyone affiliated with the client; or
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(iii) publicize or advertise a willingness to provide such gifts to pro-

spective clients.

A lawyer may provide financial assistance permitted by this Rule

even if the representation is eligible for fees under a fee-shifting statute.

(f) A lawyer shall not accept compensation for representing a client

from one other than the client unless:

(1) The client gives informed consent; subject to revocation by the

client, such informed consent shall be implied where the lawyer is

retained to represent a client by a third party obligated under the terms

of a contract to provide the client with a defense;

(2) There is no interference with the lawyer’s independence of pro-

fessional judgment or with the client-lawyer relationship; and

(3) Information relating to representation of a client is protected as

required by Rule 16.

(g) A lawyer who represents two or more clients shall not participate

in making an aggregate settlement of the claims of or against the

clients, or in a criminal case an aggregated agreement as to guilty or

nolo contendere pleas, unless each client gives informed consent, in

a writing signed by the client. The lawyer’s disclosure shall include

the existence and nature of all the claims or pleas involved and of the

participation of each person in the settlement. Subject to revocation

by the client and to the terms of the contract, such informed consent

shall be implied and need not be in writing where the lawyer is retained

to represent a client by a third party obligated under the terms of a

contract to provide the client with a defense and indemnity for the loss

and the third party elects to settle a matter without contribution by

the client.
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(h) A lawyer shall not:

(1) Make an agreement prospectively limiting the lawyer’s liability

to a client for malpractice unless the client is independently represented

in making the agreement; or

(2) Settle a claim or potential claim for such liability with an unrepre-

sented client or former client unless that person is advised in writing

of the desirability of seeking and is given a reasonable opportunity to

seek the advice of independent legal counsel in connection therewith.

(i) A lawyer shall not acquire a proprietary interest in the cause of

action or subject matter of litigation the lawyer is conducting for a

client, except that the lawyer may:

(1) Acquire a lien granted by law to secure the lawyer’s fee or

expenses; and

(2) Contract with a client for a reasonable contingent fee in a civil

case.

(j) A lawyer shall not have sexual relations with a client unless a

consensual sexual relationship existed between them when the client-

lawyer relationship commenced.

(k) While lawyers are associated in a firm, a prohibition in the forego-

ing subsection (a) through (i) that applies to any one of them shall

apply to all of them.

COMMENTARY: Business Transactions between Client and

Lawyer. Subsection (a) expressly applies to former clients as well as

existing clients. A lawyer’s legal skill and training, together with the

relationship of trust and confidence between lawyer and client, create

the possibility of overreaching when the lawyer participates in a busi-

ness, property or financial transaction with a client, for example, a
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loan or sales transaction or a lawyer investment on behalf of a client.

The requirements of subsection (a) must be met even when the trans-

action is not closely related to the subject matter of the representation,

as when a lawyer drafting a will for a client learns that the client needs

money for unrelated expenses and offers to make a loan to the client.

It also applies to lawyers purchasing property from estates they repre-

sent. It does not apply to ordinary fee arrangements between client

and lawyer, which are governed by Rule 1.5, although its requirements

must be met when the lawyer accepts an interest in the client’s busi-

ness or other nonmonetary property as payment of all or part of a fee. In

addition, the Rule does not apply to standard commercial transactions

between the lawyer and the client for products or services that the

client generally markets to others, for example, banking or brokerage

services, products manufactured or distributed by the client, and utilit-

ies’ services. In such transactions, the lawyer has no advantage in

dealing with the client, and the restrictions in subsection (a) are unnec-

essary and impracticable.

Subsection (a) (1) requires that the transaction itself be fair to the

client and that its essential terms be communicated to the client, in

writing, in a manner that can be reasonably understood. Subsection

(a) (2) requires that the client also be advised, in writing, of the desirabil-

ity of seeking the advice of independent legal counsel. It also requires

that the client be given a reasonable opportunity to obtain such advice.

Subsection (a) (3) requires that the lawyer obtain the client’s informed

consent, in a writing signed by the client, both to the essential terms

of the transaction and to the lawyer’s role. When necessary, the lawyer

should discuss both the material risks of the proposed transaction,
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including any risk presented by the lawyer’s involvement, and the

existence of reasonably available alternatives and should explain why

the advice of independent legal counsel is desirable. See Rule 1.0 (f)

(definition of informed consent).

The risk to a client is greatest when the client expects the lawyer

to represent the client in the transaction itself or when the lawyer’s

financial interest otherwise poses a significant risk that the lawyer’s

representation of the client will be materially limited by the lawyer’s

financial interest in the transaction. Here, the lawyer’s role requires

that the lawyer must comply, not only with the requirements of subsec-

tion (a), but also with the requirements of Rule 1.7. Under that Rule,

the lawyer must disclose the risks associated with the lawyer’s dual

role as both legal adviser and participant in the transaction, such as

the risk that the lawyer will structure the transaction or give legal advice

in a way that favors the lawyer’s interests at the expense of the client.

Moreover, the lawyer must obtain the client’s informed consent. In

some cases, the lawyer’s interest may be such that Rule 1.7 will

preclude the lawyer from seeking the client’s consent to the transaction.

If the client is independently represented in the transaction, subsec-

tion (a) (2) of this Rule is inapplicable, and the subsection (a) (1)

requirement for full disclosure is satisfied either by a written disclosure

by the lawyer involved in the transaction or by the client’s independent

counsel. The fact that the client was independently represented in the

transaction is relevant in determining whether the agreement was fair

and reasonable to the client as subsection (a) (1) further requires.
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Use of Information Related to Representation. Use of information

relating to the representation to the disadvantage of the client violates

the lawyer’s duty of loyalty. Subsection (b) applies when the information

is used to benefit either the lawyer or a third person, such as another

client or business associate of the lawyer. For example, if a lawyer

learns that a client intends to purchase and develop several parcels

of land, the lawyer may not use that information to purchase one of

the parcels in competition with the client or to recommend that another

client make such a purchase. The Rule does not prohibit uses that

do not disadvantage the client. For example, a lawyer who learns

a government agency’s interpretation of trade legislation during the

representation of one client may properly use that information to benefit

other clients. Subsection (b) prohibits disadvantageous use of client

information unless the client gives informed consent, except as permit-

ted or required by these Rules. See Rules 1.2 (d), 1.6, 1.9 (c), 3.3,

4.1 (b), 8.1 and 8.3.

Gifts to Lawyers. A lawyer may accept a gift from a client, if the

transaction meets general standards of fairness. For example, a simple

gift such as a present given at a holiday or as a token of appreciation

is permitted. If a client offers the lawyer a more substantial gift, subsec-

tion (c) does not prohibit the lawyer from accepting it, although such a

gift may be voidable by the client under the doctrine of undue influence,

which treats client gifts as presumptively fraudulent. In any event, due

to concerns about overreaching and imposition on clients, a lawyer

may not suggest that a substantial gift be made to the lawyer or for

the lawyer’s benefit, except where the lawyer is related to the client

as set forth in paragraph (c).
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If effectuation of a substantial gift requires preparing a legal instru-

ment such as a will or conveyance, the client should have the detached

advice that another lawyer can provide. The sole exception to this

Rule is where the client is a relative of the donee.

This Rule does not prohibit a lawyer from seeking to have the lawyer

or a partner or associate of the lawyer named as executor of the

client’s estate or to another potentially lucrative fiduciary position.

Nevertheless, such appointments will be subject to the general conflict

of interest provision in Rule 1.7 when there is a significant risk that

the lawyer’s interest in obtaining the appointment will materially limit

the lawyer’s independent professional judgment in advising the client

concerning the choice of an executor or other fiduciary. In obtaining

the client’s informed consent to the conflict, the lawyer should advise

the client concerning the nature and extent of the lawyer’s financial

interest in the appointment, as well as the availability of alternative

candidates for the position.

Literary Rights. An agreement by which a lawyer acquires literary

or media rights concerning the conduct of the representation creates

a conflict between the interests of the client and the personal interests

of the lawyer. Measures suitable in the representation of the client may

detract from the publication value of an account of the representation.

Subsection (d) does not prohibit a lawyer representing a client in a

transaction concerning literary property from agreeing that the lawyer’s

fee shall consist of a share in ownership in the property, if the arrange-

ment conforms to Rule 1.5 and subsections (a) and (i).
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Financial Assistance. Lawyers may not subsidize lawsuits or

administrative proceedings brought on behalf of their clients, including

making or guaranteeing loans to their clients for living expenses,

because to do so would encourage clients to pursue lawsuits that

might not otherwise be brought and because such assistance gives

lawyers too great a financial stake in the litigation. These dangers do

not warrant a prohibition on a lawyer lending a client court costs and

litigation expenses, including the expenses of medical examination

and the costs of obtaining and presenting evidence, because these

advances are virtually indistinguishable from contingent fees and help

ensure access to the courts. Similarly, an exception allowing lawyers

representing indigent clients to pay court costs and litigation expenses

regardless of whether these funds will be repaid is warranted.

Subsection (e) (3) provides another exception. A lawyer representing

an indigent client who does not pay a fee may give the client gifts in

the form of modest contributions toward basic necessities of life such

as food, shelter, transportation, clothing, and medicine. If the gift may

have consequences for the client, including, e.g., for receipt of govern-

ment benefits, social services, or tax liability, the lawyer should consult

with the client about such consequences. See Rule 1.4.

The subsection (e) (3) exception is narrow. Modest contributions

towards basic necessities are allowed only in circumstances where it

is unlikely to create conflicts of interest or invite abuse.

Financial assistance, including modest gifts pursuant to subsection

(e) (3), may be provided even if the representation is eligible for fees

under a fee-shifting statute. However, subsection (e) (3) does not
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permit lawyers to provide assistance in other contemplated or pending

litigation in which the lawyer may eventually recover a fee, such as

contingent-fee personal injury cases or cases in which fees may be

available under a contractual fee-shifting provision, even if the lawyer

does not eventually receive a fee.

Person Paying for a Lawyer’s Services. Subsection (f) requires

disclosure of the fact that the lawyer’s services are being paid for by

a third party. Such an arrangement must also conform to the require-

ments of Rule 1.6 concerning confidentiality and Rule 1.7 concerning

conflict of interest. Where the client is a class, consent may be obtained

on behalf of the class by court-supervised procedure.

Lawyers are frequently asked to represent a client under circum-

stances in which a third person will compensate the lawyer, in whole

or in part. The third person might be a relative or friend, an indemnitor

(such as a liability insurance company) or a co-client (such as a corpo-

ration sued along with one or more of its employees). Because third-

party payers frequently have interests that differ from those of the

client, including interests in minimizing the amount spent on the repre-

sentation and in learning how the representation is progressing, law-

yers are prohibited from accepting or continuing such representations

unless the lawyer determines that there will be no interference with

the lawyer’s independent professional judgment and there is informed

consent from the client. See also Rule 5.4 (c) (prohibiting interference

with a lawyer’s professional judgment by one who recommends,

employs or pays the lawyer to render legal services for another).
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Sometimes, it will be sufficient for the lawyer to obtain the client’s

informed consent regarding the fact of the payment and the identity

of the third-party payer. If, however, the fee arrangement creates a

conflict of interest for the lawyer, then the lawyer must comply with

Rule 1.7. The lawyer must also conform to the requirements of Rule

1.6 concerning confidentiality. Under Rule 1.7 (a), a conflict of interest

exists if there is significant risk that the lawyer’s representation of the

client will be materially limited by the lawyer’s own interest in the fee

arrangement or by the lawyer’s responsibilities to the third-party payer

(for example, when the third-party payer is a co-client). Under Rule

1.7 (b), the lawyer may accept or continue the representation with

the informed consent of each affected client, unless the conflict is

nonconsentable under that subsection. Under Rule 1.7 (b), the

informed consent must be confirmed in writing.

Aggregate Settlements. Differences in willingness to make or

accept an offer of settlement are among the risks of common represen-

tation of multiple clients by a single lawyer. Under Rule 1.7, this is

one of the risks that should be discussed before undertaking the

representation, as part of the process of obtaining the clients’ informed

consent. In addition, Rule 1.2 (a) protects each client’s right to have

the final say in deciding whether to accept or reject an offer of settle-

ment and in deciding whether to enter a guilty or nolo contendere plea

in a criminal case. The rule stated in this paragraph is a corollary of

both these Rules and provides that, before any settlement offer or

plea bargain is made or accepted on behalf of multiple clients, the

lawyer must inform each of them about all the material terms of the

settlement, including what the other clients will receive or pay if the
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settlement or plea offer is accepted. See also Rule 1.0 (f) (definition

of informed consent). Lawyers representing a class of plaintiffs or

defendants, or those proceeding derivatively, may not have a full client-

lawyer relationship with each member of the class; nevertheless, such

lawyers must comply with applicable rules regulating notification of

class members and other procedural requirements designed to ensure

adequate protection of the entire class.

Limiting Liability and Settling Malpractice Claims. Agreements

prospectively limiting a lawyer’s liability for malpractice are prohibited

unless the client is independently represented in making the agree-

ment because they are likely to undermine competent and diligent

representation. Also, many clients are unable to evaluate the desirabil-

ity of making such an agreement before a dispute has arisen, particu-

larly if they are then represented by the lawyer seeking the agreement.

This subsection does not, however, prohibit a lawyer from entering

into an agreement with the client to arbitrate legal malpractice claims,

provided such agreements are enforceable and the client is fully

informed of the scope and effect of the agreement. Nor does this

subsection limit the ability of lawyers to practice in the form of a limited-

liability entity, where permitted by law, provided that each lawyer

remains personally liable to the client for his or her own conduct

and the firm complies with any conditions required by law, such as

provisions requiring client notification or maintenance of adequate

liability insurance. Nor does it prohibit an agreement in accordance

with Rule 1.2 that defines the scope of the representation, although

a definition of scope that makes the obligations of representation

illusory will amount to an attempt to limit liability.
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Agreements settling a claim or a potential claim for malpractice are

not prohibited by this Rule. Nevertheless, in view of the danger that

a lawyer will take unfair advantage of an unrepresented client or former

client, the lawyer must first advise such a person in writing of the

appropriateness of independent representation in connection with

such a settlement. In addition, the lawyer must give the client or former

client a reasonable opportunity to find and consult independent coun-

sel.

Acquiring Proprietary Interest in Litigation. Subsection (i) states

the traditional general rule that lawyers are prohibited from acquiring

a proprietary interest in litigation. Like subsection (e), the general rule,

which has its basis in common-law champerty and maintenance, is

designed to avoid giving the lawyer too great an interest in the repre-

sentation. In addition, when the lawyer acquires an ownership interest

in the subject of the representation, it will be more difficult for a client

to discharge the lawyer if the client so desires. The Rule is subject to

specific exceptions developed in decisional law and continued in these

Rules. The exception for certain advances of the costs of litigation is

set forth in subsection (e). In addition, subsection (i) sets forth excep-

tions for liens authorized by law to secure the lawyer’s fees or expenses

and contracts for reasonable contingent fees. The law of each jurisdic-

tion determines which liens are authorized by law. These may include

liens granted by statute, liens originating in common law and liens

acquired by contract with the client. When a lawyer acquires by contract

a security interest in property other than that recovered through the

lawyer’s efforts in the litigation, such an acquisition is a business or
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financial transaction with a client and is governed by the requirements

of subsection (a). Contracts for contingent fees in civil cases are

governed by Rule 1.5.

Client-Lawyer Sexual Relationships. The relationship between

lawyer and client is a fiduciary one in which the lawyer occupies the

highest position of trust and confidence. The relationship is almost

always unequal; thus, a sexual relationship between lawyer and client

can involve unfair exploitation of the lawyer’s fiduciary role, in violation

of the lawyer’s basic ethical obligation not to use the trust of the client

to the client’s disadvantage. In addition, such a relationship presents

a significant danger that, because of the lawyer’s emotional involve-

ment, the lawyer will be unable to represent the client without impair-

ment of the exercise of independent professional judgment. Moreover,

a blurred line between the professional and personal relationships

may make it difficult to predict to what extent client confidences will

be protected by the attorney-client evidentiary privilege, since client

confidences are protected by privilege only when they are imparted in

the context of the client-lawyer relationship. Because of the significant

danger of harm to client interest and because the client’s own emotional

involvement renders it unlikely that the client could give adequate

informed consent, this Rule prohibits the lawyer from having sexual

relations with a client regardless of whether the relationship is consen-

sual and regardless of the absence of prejudice to the client.

Sexual relationships that predate the client-lawyer relationship are

not prohibited. Issues relating to the exploitation of the fiduciary rela-

tionship and client dependency are diminished when the sexual rela-
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tionship existed prior to the commencement of the client-lawyer rela-

tionship. However, before proceeding with the representation in these

circumstances, the lawyer should consider whether the lawyer’s ability

to represent the client will be materially limited by the relationship.

See Rule 1.7 (a) (2).

Imputation of Prohibitions. Under subsection (k), a prohibition on

conduct by an individual lawyer in subsections (a) through (i) also

applies to all lawyers associated in a firm with the personally prohibited

lawyer. The prohibition set forth in subsection (j) is personal and is

not applied to associated lawyers.

AMENDMENT NOTE: The changes to this rule and its commentary

permit, in limited circumstances, a lawyer representing an indigent

client on a pro bono basis and a lawyer representing a client through

the public defender’s office to provide modest gifts to the client to pay

for basic living expenses.

Rule 5.5. Unauthorized Practice of Law

(a) A lawyer shall not practice law in a jurisdiction in violation of the

regulation of the legal profession in that jurisdiction, or assist another

in doing so. The practice of law in this jurisdiction is defined in Practice

Book Section 2-44A. Conduct described in subsections (c) and (d) in

another jurisdiction shall not be deemed the unauthorized practice of

law for purposes of this subsection (a).

(b) A lawyer who is not admitted to practice in this jurisdiction,

shall not:

(1) except as authorized by law, establish an office or other system-

atic and continuous presence in this jurisdiction for the practice of

law; or
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(2) hold out to the public or otherwise represent that the lawyer is

admitted to practice law in this jurisdiction.

(c) A lawyer admitted in another United States jurisdiction which

accords similar privileges to Connecticut lawyers in its jurisdiction, and

provided that the lawyer is not disbarred or suspended from practice

in any jurisdiction, may provide legal services on a temporary basis

in this jurisdiction, that:

(1) are undertaken in association with a lawyer who is admitted to

practice in this jurisdiction and who actively participates in the matter;

(2) are in or reasonably related to a pending or potential proceeding

before a tribunal in this or another jurisdiction, if the lawyer, or a person

the lawyer is assisting, is authorized by law or order to appear in such

proceeding or reasonably expects to be so authorized;

(3) are in or reasonably related to a pending or potential mediation

or other alternative dispute resolution proceeding in this or another

jurisdiction, with respect to a matter that is substantially related to, or

arises in, a jurisdiction in which the lawyer is admitted to practice and

are not services for which the forum requires pro hac vice admission; or

(4) are not within subdivisions (c) (2) or (c) (3) and arise out of or

are substantially related to the legal services provided to an existing

client of the lawyer’s practice in a jurisdiction in which the lawyer is

admitted to practice.

(d) A lawyer admitted in another United States jurisdiction, who is

in good standing in each jurisdiction in which he or she has been

admitted, or who has taken retirement status or otherwise left the

active practice of law while in good standing in another jurisdiction,
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may participate in the provision of uncompensated pro bono publico

legal services in Connecticut where such services are offered under

the supervision of an organized legal aid society or state or local bar

association project.

[(d)](e) A lawyer admitted to practice in another jurisdiction, and

not disbarred or suspended from practice in any jurisdiction, may

provide legal services in this jurisdiction that:

(1) the lawyer is authorized to provide pursuant to Practice Book

Section 2-15A and the lawyer is an authorized house counsel as

provided in that section; or

(2) the lawyer is authorized by federal or other law or rule to provide

in this jurisdiction.

[(e](f) A lawyer not admitted to practice in this jurisdiction and author-

ized by the provisions of this Rule to engage in providing legal services

on a temporary basis in this jurisdiction is thereby subject to the disci-

plinary rules of this jurisdiction with respect to the activities in this juris-

diction.

[(f)](g) A lawyer desirous of obtaining the privileges set forth in

subsections (c) (3) or (4):

(1) shall notify the statewide bar counsel as to each separate matter

prior to any such representation in Connecticut,

(2) shall notify the statewide bar counsel upon termination of each

such representation in Connecticut, and (3) shall pay such fees as

may be prescribed by the Judicial Branch.

COMMENTARY: A lawyer may practice law only in a jurisdiction in

which the lawyer is authorized to practice. A lawyer may be admitted

to practice law in a jurisdiction on a regular basis or may be authorized
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by court rule or order or by law to practice for a limited purpose or on

a restricted basis. Subsection (a) applies to unauthorized practice of

law by a lawyer, whether through the lawyer’s direct action or by the

lawyer’s assisting another person. For example, a lawyer may not

assist a person in practicing law in violation of the rules governing

professional conduct in that person’s jurisdiction.

A lawyer may provide professional advice and instruction to nonlaw-

yers whose employment requires knowledge of the law; for example,

claims adjusters, employees of financial or commercial institutions,

social workers, accountants and persons employed in government

agencies. Lawyers also may assist independent nonlawyers, such as

paraprofessionals, who are authorized by the law of a jurisdiction to

provide particular law-related services. In addition, a lawyer may coun-

sel nonlawyers who wish to proceed as self-represented parties.

Other than as authorized by law or this Rule, a lawyer who is not

admitted to practice generally in this jurisdiction violates subsection

(b) (1) if the lawyer establishes an office or other systematic and

continuous presence in this jurisdiction for the practice of law. Presence

may be systematic and continuous even if the lawyer is not physically

present here. Such a lawyer must not hold out to the public or otherwise

represent that the lawyer is admitted to practice law in this jurisdiction.

See also Rules 7.1 (a) and 7.5 (b). A lawyer not admitted to practice

in this jurisdiction who engages in repeated and frequent activities of

a similar nature in this jurisdiction such as the preparation and/or

recording of legal documents (loans and mortgages) involving resi-

dents or property in this state may be considered to have a systematic
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and continuous presence in this jurisdiction that would not be author-

ized by this Rule and could, thereby, be considered to constitute

unauthorized practice of law.

There are occasions in which a lawyer admitted to practice in another

United States jurisdiction, and not disbarred or suspended from prac-

tice in any jurisdiction, may provide legal services on a temporary

basis in this jurisdiction under circumstances that do not create an

unreasonable risk to the interests of their clients, the public or the

courts. Subsection (c) identifies four such circumstances. The fact that

conduct is not so identified does not imply that the conduct is or is

not authorized. With the exception of subdivisions [(d)](e) (1) and

[(d)](e) (2), this Rule does not authorize a lawyer to establish an office

or other systematic and continuous presence in this jurisdiction without

being admitted to practice generally here. There is no single test to

determine whether a lawyer’s services are provided on a ‘‘temporary

basis’’ in this jurisdiction and may, therefore, be permissible under

subsection (c). Services may be ‘‘temporary’’ even though the lawyer

provides services in this jurisdiction for an extended period of time,

as when the lawyer is representing a client in a single lengthy negotia-

tion or litigation.

Subsections (c) and (d) apply[ies] to lawyers who are admitted to

practice law in any United States jurisdiction, which includes the District

of Columbia and any state, territory or commonwealth of the United

States. The word ‘‘admitted’’ in subsections (c) and (d) contemplates

that the lawyer is authorized to practice in the jurisdiction in which

the lawyer is admitted and excludes a lawyer who, while technically

admitted, is not authorized to practice, because, for example, the

lawyer is in an inactive status.
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Subdivision (c) (1) recognizes that the interests of clients and the

public are protected if a lawyer admitted only in another jurisdiction

associates with a lawyer licensed to practice in this jurisdiction. For

this subdivision to apply, however, the lawyer admitted to practice in

this jurisdiction must actively participate in and share responsibility for

the representation of the client.

Lawyers not admitted to practice generally in a jurisdiction may be

authorized by law or order of a tribunal or an administrative agency

to appear before the tribunal or agency. This authority may be granted

pursuant to formal rules governing admission pro hac vice or pursuant

to informal practice of the tribunal or agency. Under subdivision (c)

(2), a lawyer does not violate this Rule when the lawyer appears before

a tribunal or agency pursuant to such authority. To the extent that a

court rule or other law of this jurisdiction requires a lawyer who is not

admitted to practice in this jurisdiction to obtain admission pro hac

vice before appearing before a tribunal or administrative agency, this

Rule requires the lawyer to obtain that authority.

Subdivision (c) (2) also provides that a lawyer rendering services

in this jurisdiction on a temporary basis does not violate this Rule

when the lawyer engages in conduct in anticipation of a proceeding

or hearing in a jurisdiction in which the lawyer is authorized to practice

law or in which the lawyer reasonably expects to be admitted pro

hac vice. Examples of such conduct include meetings with the client,

interviews of potential witnesses, and the review of documents. Simi-

larly, a lawyer admitted only in another jurisdiction may engage in

conduct temporarily in this jurisdiction in connection with pending litiga-
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tion in another jurisdiction in which the lawyer is or reasonably expects

to be authorized to appear, including taking depositions in this juris-

diction.

When a lawyer has been or reasonably expects to be admitted to

appear before a court or administrative agency, subdivision (c) (2)

also permits conduct by lawyers who are associated with that lawyer

in the matter, but who do not expect to appear before the court or

administrative agency. For example, subordinate lawyers may conduct

research, review documents, and attend meetings with witnesses in

support of the lawyer responsible for the litigation.

Subdivision (c) (3) permits a lawyer admitted to practice law in

another jurisdiction to perform services on a temporary basis in this

jurisdiction if those services are in or reasonably related to a pending or

potential mediation or other alternative dispute resolution proceeding

in this or another jurisdiction, if the services are with respect to a

matter that is substantially related to, or arises out of, a jurisdiction in

which the lawyer is admitted to practice. The lawyer, however, must

obtain admission pro hac vice in the case of a court-annexed arbitration

or mediation or otherwise if court rules or law so require.

Subdivision (c) (4) permits a lawyer admitted in another jurisdiction

to provide certain legal services on a temporary basis in this jurisdiction

if they arise out of or are substantially related to the lawyer’s practice

in a jurisdiction in which the lawyer is admitted but are not within

subdivisions (c) (2) or (c) (3). These services include both legal services

and services that nonlawyers may perform but that are considered

the practice of law when performed by lawyers.
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Subdivision (c) (3) requires that the services be with respect to a

matter that is substantially related to, or arises out of, a jurisdiction in

which the lawyer is admitted. A variety of factors may evidence such

a relationship. However, the matter, although involving other jurisdic-

tions, must have a significant connection with the jurisdiction in which

the lawyer is admitted to practice. A significant aspect of the lawyer’s

work might be conducted in that jurisdiction or a significant aspect of

the matter may involve the law of that jurisdiction. The necessary

relationship might arise when the client’s activities and the resulting

legal issues involve multiple jurisdictions. Subdivision (c) (4) requires

that the services provided in this jurisdiction in which the lawyer is not

admitted to practice be for (1) an existing client, i.e., one with whom

the lawyer has a previous relationship and not arising solely out of a

Connecticut based matter and (2) arise out of or be substantially

related to the legal services provided to that client in a jurisdiction in

which the lawyer is admitted to practice. Without both, the lawyer is

prohibited from practicing law in the jurisdiction in which the lawyer is

not admitted to practice.

For purposes of subsection (d), an attorney in ‘‘good standing’’ is

one who: (1) has been admitted to practice law in any United States

jurisdiction; (2) is not suspended or disbarred in any other jurisdiction;

(3) has never resigned or retired from the practice of law while subject

to discipline or disciplinary proceedings in any other jurisdiction; (4)

has not been placed on inactive status while subject to discipline or

disciplinary proceedings in any other jurisdiction; and (5) is not currently

subject to disciplinary proceedings in any other jurisdiction.
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Subdivision [(d)](e) (2) recognizes that a lawyer may provide legal

services in a jurisdiction in which the lawyer is not licensed when

authorized to do so by federal or other law, which includes statute,

court rule, executive regulation or judicial precedent.

A lawyer who practices law in this jurisdiction pursuant to subsec-

tions (c), [or] (d) or (e) or otherwise is subject to the disciplinary

authority of this jurisdiction. See Rule 8.5 (a).

In some circumstances, a lawyer who practices law in this jurisdiction

pursuant to subsections (c), [or] (d) or (e) may have to inform the

client that the lawyer is not licensed to practice law in this jurisdiction.

Subsections (c), [and] (d) and (e) do not authorize communications

advertising legal services in this jurisdiction by lawyers who are admit-

ted to practice in other jurisdictions. Whether and how lawyers may

communicate the availability of their services in this jurisdiction is

governed by Rules 7.1 to 7.5.

AMENDMENT NOTE: The changes to this rule create a new cate-

gory of permissible practice that would, under limited circumstances,

permit attorneys who are licensed and in good standing in other juris-

dictions to engage in pro bono practice in Connecticut.

Rule 8.4. Misconduct

It is professional misconduct for a lawyer to:

(1) Violate or attempt to violate the Rules of Professional Conduct,

knowingly assist or induce another to do so, or do so through the acts

of another;

(2) Commit a criminal act that reflects adversely on the lawyer’s

honesty, trustworthiness or fitness as a lawyer in other respects;

(3) Engage in conduct involving dishonesty, fraud, deceit or misrep-

resentation;



Page 30PB April 27, 2021CONNECTICUT LAW JOURNAL

(4) Engage in conduct that is prejudicial to the administration of

justice;

(5) State or imply an ability to influence improperly a government

agency or official or to achieve results by means that violate the Rules

of Professional Conduct or other law; [or]

(6) Knowingly assist a judge or judicial officer in conduct that is a

violation of applicable rules of judicial conduct or other law[.]; or

(7) Engage in conduct that the lawyer knows or reasonably should

know is harassment or discrimination on the basis of race, color,

ancestry, sex, pregnancy, religion, national origin, ethnicity, disability,

status as a veteran, age, sexual orientation, gender identity, gender

expression or marital status in conduct related to the practice of law.

This paragraph does not limit the ability of a lawyer to accept, decline

or withdraw from a representation, or to provide advice, assistance

or advocacy consistent with these Rules.

COMMENTARY: Lawyers are subject to discipline when they violate

or attempt to violate the Rules of Professional Conduct, knowingly

assist or induce another to do so or do so through the acts of another,

as when they request or instruct an agent to do so on the lawyer’s

behalf. Subdivision (1), however, does not prohibit a lawyer from advis-

ing a client concerning action the client is legally entitled to take.

Many kinds of illegal conduct reflect adversely on fitness to practice

law, such as offenses involving fraud and the offense of wilful failure

to file an income tax return. However, some kinds of offenses carry

no such implication. Traditionally, the distinction was drawn in terms

of offenses involving ‘‘moral turpitude.’’ That concept can be construed

to include offenses concerning some matters of personal morality,
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such as adultery and comparable offenses, which have no specific

connection to fitness for the practice of law. Although a lawyer is

personally answerable to the entire criminal law, a lawyer should be

professionally answerable only for offenses that indicate lack of those

characteristics relevant to law practice. Offenses involving violence,

dishonesty, breach of trust, or serious interference with the administra-

tion of justice are in that category. A pattern of repeated offenses,

even ones of minor significance when considered separately, can

indicate indifference to legal obligation. Counseling or assisting a client

with regard to conduct expressly permitted under Connecticut law is

not conduct that reflects adversely on a lawyer’s fitness notwithstand-

ing any conflict with federal or other law. Nothing in this commentary

shall be construed to provide a defense to a presentment filed pursuant

to Practice Book Section 2-41.

[A lawyer who, in the course of representing a client, knowingly

manifests by words or conduct, bias or prejudice based upon race,

sex, religion, national origin, disability, age, sexual orientation or socio-

economic status, violates subdivision (4) when such actions are preju-

dicial to the administration of justice. Legitimate advocacy respecting

the foregoing factors does not violate subdivision (4).]

Discrimination and harassment in the practice of law undermine

confidence in the legal profession and the legal system. Discrimination

includes harmful verbal or physical conduct directed at an individual

or individuals that manifests bias or prejudice on the basis of one

or more of the protected categories. Not all conduct that involves

consideration of these characteristics manifests bias or prejudice: there

may be a legitimate nondiscriminatory basis for the conduct.
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Harassment includes severe or pervasive derogatory or demeaning

verbal or physical conduct. Harassment on the basis of sex includes

unwelcome sexual advances, requests for sexual favors and other

unwelcome verbal or physical conduct of a sexual nature.

The substantive law of antidiscrimination and antiharassment stat-

utes and case law should guide application of paragraph (7), where

applicable. Where the conduct in question is subject to federal or state

antidiscrimination or antiharassment law, a lawyer’s conduct does not

violate paragraph (7) when the conduct does not violate such law.

Moreover, an administrative or judicial finding of a violation of state

or federal antidiscrimination or antiharassment laws does not alone

establish a violation of paragraph (7).

A lawyer’s conduct does not violate paragraph (7) when the conduct

in question is protected under the first amendment to the United States

constitution or article first, § 4 of the Connecticut constitution.

Conduct related to the practice of law includes representing clients;

interacting with witnesses, coworkers, court personnel, lawyers and

others while engaged in the practice of law; operating or managing a

law firm or law practice; and participating in bar association, business

or professional activities or events in connection with the practice of

law. Lawyers may engage in conduct undertaken to promote diversity,

equity and inclusion without violating this Rule by, for example, imple-

menting initiatives aimed at recruiting, hiring, retaining and advancing

diverse employees or sponsoring diverse law student organizations.
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A trial judge’s finding that peremptory challenges were exercised

on a discriminatory basis does not alone establish a violation of para-

graph (7). Moreover, no disciplinary violation may be found where a

lawyer exercises a peremptory challenge on a basis that is permitted

under substantive law. A lawyer does not violate paragraph (7) by

limiting the scope or subject matter of the lawyer’s practice or by

limiting the lawyer’s practice to members of a particular segment of

the population in accordance with these rules and other law. A lawyer

may charge and collect reasonable fees and expenses for a represen-

tation. Rule 1.5 (a). Lawyers also should be mindful of their professional

obligations under Rule 6.1 to provide legal services to those who

are unable to pay, and their obligation under Rule 6.2 not to avoid

appointments from a tribunal except for good cause. See Rule 6.2

(1), (2) and (3). A lawyer’s representation of a client does not constitute

an endorsement by the lawyer of the client’s views or activities. See

Rule 1.2 (b).

[A lawyer may refuse to comply with an obligation imposed by law

upon a good faith belief that no valid obligation exists.] The provisions

of Rule 1.2 (d) concerning a good faith challenge to the validity, scope,

meaning or application of the law apply to challenges of legal regulation

of the practice of law.

Lawyers holding public office assume legal responsibilities going

beyond those of other citizens. A lawyer’s abuse of public office can

suggest an inability to fulfill the professional role of a lawyer. The same

is true of abuse of positions of private trust, such as trustee, executor,

administrator, guardian, agent and officer, director or manager of a

corporation or other organization.
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AMENDMENT NOTE: The amendment to this rule defines discrimi-

nation, harassment and sexual harassment as professional mis-

conduct.
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PROPOSED AMENDMENTS TO THE
GENERAL PROVISIONS OF THE SUPERIOR COURT RULES

Sec. 2-8. Qualifications for Admission

To entitle an applicant to admission to the bar, except under Section

2-13 of these rules, the applicant must satisfy the bar examining com-

mittee that:

(1) The applicant is a citizen of the United States or an alien lawfully

residing in the United States, which shall include an individual author-

ized to work lawfully in the United States.

(2) The applicant is not less than eighteen years of age.

(3) The applicant is a person of good moral character, is fit to

practice law, and has either passed an examination in professional

responsibility, which has been approved or required by the committee,

or has completed a course in professional responsibility in accordance

with the regulations of the committee. Any inquiries or procedures

used by the bar examining committee that relate to [physical or mental

disability] the health diagnosis, treatment, or drug or alcohol depen-

dence of an applicant must be narrowly tailored and necessary to

a determination of the applicant’s current fitness to practice law, in

accordance with the Americans with Disabilities Act and amendment

twenty-one of the Connecticut constitution, and conducted in a manner

consistent with privacy rights afforded under the federal and state

constitutions or other applicable law.

(4) The applicant has met the educational requirements as may be

set, from time to time, by the bar examining committee.

(5) The applicant has filed with the administrative director of the bar

examining committee an application to take the examination and for
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admission to the bar, all in accordance with these rules and the regula-

tions of the committee, and has paid such application fee as the

committee shall from time to time determine.

(6) The applicant has passed an examination in law in accordance

with the regulations of the bar examining committee.

(7) The applicant has complied with all of the pertinent rules and

regulations of the bar examining committee.

(8) As an alternative to satisfying the bar examining committee that

the applicant has met the committee’s educational requirements, the

applicant who meets all the remaining requirements of this section

may, upon payment of such investigation fee as the committee shall

from time to time determine, substitute proof satisfactory to the commit-

tee that: (A) the applicant has been admitted to practice before the

highest court of original jurisdiction in one or more states, the District

of Columbia or the Commonwealth of Puerto Rico or in one or more

district courts of the United States for ten or more years and at the

time of filing the application is a member in good standing of such a

bar; (B) the applicant has actually practiced law in such a jurisdiction

for not less than five years during the seven year period immediately

preceding the filing date of the application; and (C) the applicant

intends, upon a continuing basis, actively to practice law in Connecticut

and to devote the major portion of the applicant’s working time to the

practice of law in Connecticut.

COMMENTARY: The change in subdivision (3) replaces language

referencing the disability of an applicant with language that is more

neutral and inclusive and is consistent with previous changes made

to Section 2-9 (b).
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Sec. 2-13A. Military Spouse Temporary Licensing

(a) Qualifications. An applicant who meets all of the following

requirements listed in subdivisions (1) through (11) of this subsection

may be temporarily licensed and admitted to the practice of law in

Connecticut, upon approval of the bar examining committee. The

applicant:

(1) is the spouse of an active duty service member of the United

States Army, Navy, Air Force, Marine Corps or Coast Guard and

that service member is or will be stationed in Connecticut due to

military orders;

(2) is licensed to practice law before the highest court in at least

one state or territory of the United States or in the District of Columbia;

(3) is currently an active member in good standing in every jurisdic-

tion to which the applicant has been admitted to practice, or has

resigned or become inactive or had a license administratively sus-

pended or revoked while in good standing from every jurisdiction with-

out any pending disciplinary actions;

(4) is not currently subject to lawyer discipline or the subject of a

pending disciplinary matter in any other jurisdiction;

(5) meets the educational qualifications required to take the exami-

nation in Connecticut;

(6) possesses the good moral character and fitness to practice law

required of all applicants for admission in Connecticut;

(7) has passed an examination in professional responsibility [admin-

istered under the auspices of the bar examining committee] or has

completed a course in professional responsibility in accordance with

the regulation of the bar examining committee;
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(8) is or will be physically residing in Connecticut due to the service

member’s military orders;

(9) has not failed the Connecticut bar examination within the past

five years;

(10) has not had an application for admission to the Connecticut

bar or the bar of any state, the District of Columbia or United States

territory denied on character and fitness grounds; and

(11) has not failed to achieve the Connecticut scaled score on the

uniform bar examination administered within any jurisdiction within the

past five years.

(b) Application Requirements. Any applicant seeking a temporary

license to practice law in Connecticut under this section shall file a

written application and payment of such fee as the bar examining

committee shall from time to time determine. Such application, duly

verified, shall be filed with the administrative director of the committee

and shall set forth the applicant’s qualifications as hereinbefore pro-

vided. In addition, the applicant shall file with the committee the fol-

lowing:

(1) a copy of the applicant’s military spouse dependent identification

and documentation evidencing a spousal relationship with the ser-

vice member;

(2) a copy of the service member’s military orders to a military

installation in Connecticut or a letter from the service member’s com-

mand verifying that the requirement in subsection (a) (8) of this section

is met;

(3) certificate(s) of good standing from the highest court of each

state, the District of Columbia or United States territory to which the
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applicant has been admitted, or proof that the applicant has resigned,

or become inactive or had a license administratively suspended or

revoked while in good standing;

(4) an affidavit from the applicant, certifying whether such applicant

has a grievance pending against him or her, has ever been repri-

manded, suspended, placed on inactive status, disbarred, or has ever

resigned from the practice of law, and, if so setting forth the circum-

stances concerning such action; and

(5) affidavits from two attorneys who personally know the applicant

certifying to his or her good moral character and fitness to practice law.

(c) Duration and Renewal.

(1) A temporary license to practice law issued under this rule will

be valid for three years provided that the temporarily licensed attorney

remains a spouse of the service member and resides in Connecticut

due to military orders or continues to reside in Connecticut due to the

service member’s immediately subsequent assignment specifying that

dependents are not authorized to accompany the service member. The

temporary license may be renewed for one additional two year period.

(2) A renewal application must be submitted with the appropriate

fee as established by the bar examining committee and all other docu-

mentation required by the bar examining committee, including a copy

of the service member’s military orders. Such renewal application shall

be filed not less than thirty days before the expiration of the original

three year period.

(3) A temporarily licensed attorney who wishes to become a perma-

nent member of the bar of Connecticut may apply for admission by

examination or for admission without examination for the standard
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application fee minus the application fee paid to the committee for the

application for temporary license, not including any fees for renewal.

(d) Termination.

(1) Termination of Temporary License. A temporary license shall

terminate, and a temporarily licensed attorney shall cease the practice

of law in Connecticut pursuant to that admission, unless otherwise

authorized by these rules, thirty days after any of the following events:

(A) the service member’s separation or retirement from military

service;

(B) the service member’s permanent relocation to another jurisdic-

tion, unless the service member’s immediately subsequent assignment

specifies that the dependents are not authorized to accompany the

service member, in which case the attorney may continue to practice

law in Connecticut as provided in this rule until the service member

departs Connecticut for a permanent change of station where the

presence of dependents is authorized;

(C) the attorney’s permanent relocation outside of the state of Con-

necticut for reasons other than the service member’s relocation;

(D) upon the termination of the attorney’s spousal relationship to

the service member;

(E) the attorney’s failure to meet the annual licensing requirements

for an active member of the bar of Connecticut;

(F) the attorney’s request;

(G) the attorney’s admission to practice law in Connecticut by exami-

nation or without examination;

(H) the attorney’s denial of admission to the practice of law in Con-

necticut; or
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(I) the death of the service member.

Notice of one of the events set forth in subsection (d) (1) must be

filed with the bar examining committee by the temporarily licensed

attorney within thirty days of such event. Notice of the event set forth in

subsection (d) (1) (I) must be filed with the committee by the temporarily

licensed attorney within thirty days of the event, and the attorney shall

cease the practice of law within one year of the event. Failure to

provide such notice by the temporarily licensed attorney shall be a

basis for discipline pursuant to the Rules of Professional Conduct

for attorneys.

(2) Notice of Termination of Temporary License. Upon receipt of

the notice required by subsection (d) (1), the bar examining committee

shall forward a request to the statewide bar counsel that the license

under this chapter be revoked. Notice of the revocation shall be mailed

by the statewide bar counsel to the temporarily licensed attorney.

(3) Notices Required. At least sixty days before termination of the

temporary admission, or as soon as possible under the circumstances,

the attorney shall:

(A) file in each matter pending before any court, tribunal, agency

or commission a notice that the attorney will no longer be involved in

the case; and

(B) provide written notice to all clients receiving representation from

the attorney that the attorney will no longer represent them.

(e) Responsibilities and Obligations.

An attorney temporarily licensed under this section shall be subject

to all responsibilities and obligations of active members of the Connect-

icut bar, and shall be subject to the jurisdiction of the courts and
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agencies of Connecticut, and shall be subject to the laws and rules

of Connecticut governing the conduct and discipline of attorneys to

the same extent as an active member of the Connecticut bar. The

attorney shall maintain participation in a mentoring program provided

by a state or local bar association in the state of Connecticut.

COMMENTARY: The change in subsection (a) (7) clarifies that

while there is an ethics requirement for temporary licensing and bar

admission under this section, the bar examining committee does not

administer the Multistate Professional Responsibility Examination

(MPRE). This change is consistent with amendments made in 2021

to Sections 2-8 and 2-13, which were effective January 1, 2021.

Sec. 2-27. Clients’ Funds; [Lawyer] Attorney Registration

(a) Consistent with the requirement of Rule 1.15 of the Rules of

Professional Conduct, each [lawyer] attorney or law firm shall maintain,

separate from the [lawyer’s] attorney’s or the firm’s personal funds,

one or more accounts accurately reflecting the status of funds handled

by the [lawyer] attorney or firm as fiduciary or attorney, and shall not

use such funds for any unauthorized purpose.

(b) Each [lawyer] attorney or law firm maintaining one or more trust

accounts as defined in Rule 1.15 of the Rules of Professional Conduct

and Section 2-28 (b) shall keep records of the maintenance and dispo-

sition of all funds of clients or of third persons held by the [lawyer]

attorney or firm in a fiduciary capacity from the time of receipt to the

time of final distribution. Each [lawyer] attorney or law firm shall retain

the records required by Rule 1.15 of the Rules of Professional Conduct

for a period of seven years after termination of the representation.
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(c) Such books of account and statements of reconciliation, and

any other records required to be maintained pursuant to Rule 1.15 of

the Rules of Professional Conduct, shall be made available upon

request of the Statewide Grievance Committee or its counsel, or the

disciplinary counsel for review, examination or audit upon receipt of

notice by the Statewide Grievance Committee of an overdraft notice

as provided by Section 2-28 (f). Upon the filing of a grievance complaint

or a finding of probable cause, such records shall be made available

upon request of the Statewide Grievance Committee, its counsel or

the disciplinary counsel for review or audit.

(d) Each [lawyer] attorney shall register with the Statewide Griev-

ance Committee, on a form devised by the committee, the address

of the [lawyer’s] attorney’s office or offices maintained for the practice

of law, the [lawyer] attorney’s office e-mail address and business

telephone number, the name and address of every financial institution

with which the [lawyer] attorney maintains any account in which the

funds of more than one client are kept and the identification number

of any such account. Such registrations will be made on an annual

basis and at such time as the [lawyer] attorney changes his or her

address or addresses or location or identification number of any such

trust account in which the funds of more than one client are kept. The

registration forms filed pursuant to this subsection and pursuant to

Section 2-26 shall not be public; however, all information obtained by

the Statewide Grievance Committee from these forms shall be public,

except the following: trust account identification numbers; the [law-

yer’s] attorney’s home address, unless no office address is registered
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and then only if the home address is part of the public record of a

grievance complaint as defined in Section 2-50 or the attorney uses

the attorney’s personal juris number to appear in a matter in this

state; the [lawyer’s] attorney’s office e-mail address; and the [lawyer’s]

attorney’s birth date. Unless otherwise ordered by the court, all nonpub-

lic information obtained from these forms shall be available only to

the Statewide Grievance Committee and its counsel, the reviewing

committees, the grievance panels and their counsel, the bar examining

committee, the standing committee on recommendations for admis-

sion to the bar, disciplinary counsel, the client security fund committee

and its counsel, a judge of the Superior Court, a judge of the United

States District Court for the District of Connecticut, any grievance

committee or other disciplinary authority of the United States District

Court for the District of Connecticut or, with the consent of the [lawyer]

attorney, to any other person. In addition, the trust account identifica-

tion numbers on the registration forms filed pursuant to Section 2-26

and this section shall be available to the organization designated by

the judges of the Superior Court to administer the IOLTA program

pursuant to Rule 1.15 of the Rules of Professional Conduct. The

registration requirements of this subsection shall not apply to judges

of the Supreme, Appellate or Superior Courts, judge trial referees,

family support magistrates, federal judges, federal magistrate judges,

federal administrative law judges or federal bankruptcy judges.

(e) The Statewide Grievance Committee or its counsel may conduct

random inspections and audits of accounts maintained pursuant to

Rule 1.15 of the Rules of Professional Conduct to determine whether

such accounts are in compliance with the rule and this section. If any
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random inspection or audit performed under this subsection discloses

an apparent violation of this section or the Rules of Professional Con-

duct, the matter may be referred to a grievance panel for further

investigation or to the disciplinary counsel for presentment to the Supe-

rior Court. Any [lawyer] attorney whose accounts are selected for

inspection or audit under this section shall fully cooperate with the

inspection or audit, which cooperation shall not be construed to be a

violation of Rule 1.6 (a) of the Rules of Professional Conduct. Any

records, documents or information obtained or produced pursuant to

a random inspection or audit shall remain confidential unless and until

a presentment is initiated by the disciplinary counsel alleging a violation

of Rule 1.15 of the Rules of Professional Conduct or of this section,

or probable cause is found by the grievance panel, the Statewide

Grievance Committee or a reviewing committee. Contemporaneously

with the commencement of a presentment or the filing of a grievance

complaint, notice shall be given in writing by the Statewide Grievance

Committee to any client or third person whose identity may be publicly

disclosed through the disclosure of records obtained or produced in

accordance with this subsection. Thereafter, public disclosure of such

records shall be subject to the client or third person having thirty

days from the issuance of the notice to seek a court order restricting

publication of any such records disclosing confidential information.

During the thirty day period, or the pendency of any such motion, any

document filed with the court or as part of a grievance record shall

refer to such clients or third persons by pseudonyms or with appropriate

redactions, unless otherwise ordered by the court.

(f) Violation of subsection (a), (b) or (c) of this section shall constitute

misconduct. An attorney who fails to register in accordance with sub-
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section (d) shall be administratively suspended from the practice of

law in this state pursuant to Section 2-27B.

COMMENTARY: The changes to this section make it clear that it

constitutes misconduct for an attorney or law firm to fail to maintain

one or more accounts separate from the attorney or firm’s personal

funds; keep and maintain records required for one or more trust

accounts; and make such books of account and statements of reconcili-

ation, and any other records required to be maintained, available as

required for review and audit. The additional change in subsection (f)

establishes that an attorney who fails to register in accordance with

subsection (d) of this section shall be administratively suspended from

the practice of law in this state pursuant to Section 2-27B.

Attorneys are required to register the office address(es) where the

attorney practices law and the attorney’s home address. The attorney’s

office address is public information and is the address where the

Judicial Branch interacts with the attorney. Generally, an attorney’s

home address is not public information. When an attorney fails to

register an office address, however, the Judicial Branch interacts with

the attorney by using the attorney’s home address. These interactions

may result in the attorney’s home address becoming publicly available

or displayed online. For example, if an attorney has not registered an

office address and the attorney is the subject of a grievance complaint,

then the Statewide Grievance Committee mails the complaint to the

attorney’s home address, and that notice and any other documents

related to the complaint become part of the record. The record is

available to the Complainant at any time, and, if probable cause of

misconduct is found, to the public. See Practice Book Section 2-50.
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Also, when an attorney appears in a matter using the attorney’s per-

sonal juris number, the court uses the address registered by the attor-

ney both to interact with the attorney and to display online via the

Judicial Branch case lookup application. If the attorney fails to register

an office address, then the address used by the court and displayed

online will be the attorney’s home address.

Sec. 2-27A. Minimum Continuing Legal Education

(a) On an annual basis, each attorney admitted in Connecticut shall

certify, on the registration form required by Section 2-27 (d), that the

attorney has completed in the last calendar year no less than twelve

credit hours of appropriate continuing legal education, at least two

hours of which shall be in ethics/professionalism. The ethics and pro-

fessionalism components may be integrated with other courses. This

rule shall apply to all attorneys except the following:

(1) Judges and senior judges of the Supreme, Appellate or Superior

Courts, judge trial referees, family support magistrates, family support

magistrate referees, workers’ compensation commissioners, elected

constitutional officers, federal judges, federal magistrate judges, fed-

eral administrative law judges or federal bankruptcy judges;

(2) Attorneys who are disbarred, resigned pursuant to Section 2-

52, on inactive status pursuant to Section 2-56 et seq., or retired

pursuant to Sections 2-55 or 2-55A;

(3) Attorneys who are serving on active duty in the armed forces of

the United States for more than six months in such year;

(4) Attorneys for the calendar year in which they are admitted;

(5) Attorneys who earn less than $1000 in compensation for the

provision of legal services in such year;
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(6) Attorneys who, for good cause shown, have been granted tempo-

rary or permanent exempt status by the Statewide Grievance Com-

mittee.

(b) Attorneys may satisfy the required hours of continuing legal edu-

cation:

(1) By attending legal education courses provided by any local, state

or special interest bar association in this state or regional or national

bar associations recognized in this state or another state or territory

of the United States or the District of Columbia (hereinafter referred

to as ‘‘bar association’’); any private or government legal employer;

any court of this or any other state or territory of the United States or

the District of Columbia; any organization whose program or course

has been reviewed and approved by any bar association or organiza-

tion that has been established in any state or territory of the United

States or the District of Columbia to certify and approve continuing

legal education courses; and any other nonprofit or for-profit legal

education providers, including law schools and other appropriate con-

tinuing legal education providers, and including courses remotely pre-

sented by video conference, webcasts, webinars, or the like by said

providers.

(2) By self-study of appropriate programs or courses directly related

to substantive or procedural law or related topics, including profes-

sional responsibility, legal ethics, or law office management and pre-

pared by those continuing legal education providers in subsection (b)

(1). Said self-study may include viewing and listening to all manner

of communication, including, but not limited to, video or audio

recordings or taking online legal courses. The selection of self-study
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courses or programs shall be consistent with the objective of this rule,

which is to maintain and enhance the skill level, knowledge, ethics

and competence of the attorney and shall comply with the minimum

quality standards set forth in subsection (c) (6).

(3) By publishing articles in legal publications that have as their

primary goal the enhancement of competence in the legal profession,

including, without limitation, substantive and procedural law, ethics,

law practice management and professionalism.

(4) By teaching legal seminars and courses, including the participa-

tion on panel discussions as a speaker or moderator.

(5) By serving as a full-time faculty member at a law school accred-

ited by the American Bar Association or approved by the state bar

examining committee, in which case, such attorney will be credited

with meeting the minimum continuing legal education requirements

set forth herein.

(6) By serving as a part-time or adjunct faculty member at a law

school accredited by the American Bar Association or approved by

the state bar examining committee, in which case, such attorney will

be credited with meeting the minimum continuing legal education

requirements set forth herein at the rate of one hour for each hour of

classroom instruction and one hour for each two hours of preparation.

(7) By serving as a judge or coach for a moot court or mock trial

course or competition that is part of the curriculum at or sanctioned

by a law school accredited by the American Bar Association or

approved by the state bar examining committee.

(c) Credit computation:

(1) Credit for any of the above activities shall be based on the actual

instruction time, which may include lecture, panel discussion, and
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question and answer periods. Credit for the activity listed in subsection

(b) (7) shall be based upon the actual judging or coaching time, up

to four hours for each activity per year. Self-study credit shall be

based on the reading time or running time of the selected materials

or program.

(2) Credit for attorneys preparing for and presenting legal seminars,

courses or programs shall be based on one hour of credit for each

two hours of preparation. A maximum of six hours of credit may be

credited for preparation of a single program. Credit for presentation

shall be on an hour for hour basis. Credit may not be earned more

than once for the same course given during a calendar year.

(3) Credit for the writing and publication of articles shall be based

on the actual time required for both researching and drafting. Each

article may be counted only one time for credit.

(4) Continuing legal education courses ordered pursuant to Section

2-37 (a) (5) or any court order of discipline shall not count as credit

toward an attorney’s obligation under this section.

(5) Attorneys may carry forward no more than two credit hours in

excess of the current annual continuing legal education requirement

to be applied to the following year’s continuing legal education

requirement.

(6) To be eligible for continuing legal education credit, the course

or activity must: (A) have significant intellectual or practical content

designed to increase or maintain the attorney’s professional compe-

tence and skills as an [lawyer] attorney; (B) constitute an organized

program of learning dealing with matters directly related to legal sub-

jects and the legal profession; and (C) be conducted by an individual

or group qualified by practical or academic experience.
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(d) Attorneys shall retain records to prove compliance with this rule

for a period of seven years. Such records shall be made available

to the Statewide Grievance Committee or its counsel, the minimum

continuing legal education commission, or the disciplinary counsel

upon request.

[(e) Violation of this section shall constitute misconduct.]

(e) Nothing in this section shall be construed to allow the Statewide

Grievance Committee or its counsel, the minimum continuing legal

education commission, or the disciplinary counsel to conduct random

audits solely to determine whether an attorney is in compliance with

this section.

[(f) Unless it is determined that the violation of this section was

wilful, a noncompliant attorney must be given at least sixty days to

comply with this section before he or she is subject to any discipline.]

(f) An attorney who fails to comply with the minimum continuing

legal education requirement shall be administratively suspended from

the practice of law in this state pursuant to Section 2-27B.

(g) A Minimum Continuing Legal Education Commission (‘‘commis-

sion’’) shall be established by the Judicial Branch and shall be com-

posed of four Superior Court judges and four attorneys admitted to

practice in this state, all of whom shall be appointed by the chief justice

of the Supreme Court or his or her designee and who shall serve

without compensation. The charge of the commission will be to provide

advice regarding the application and interpretation of this rule and to

assist with its implementation including, but not limited to, the develop-

ment of a list of frequently asked questions and other documents to

assist the members of the bar to meet the requirements of this rule.
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COMMENTARY—2017: It is the intention of this rule to provide

attorneys with relevant and useful continuing legal education covering

the broadest spectrum of substantive, procedural, ethical and profes-

sional subject matter at the lowest cost reasonably feasible and with

the least amount of supervision, structure and reporting requirements,

which will aid in the development, enhancement and maintenance of

the legal knowledge and skills of practicing attorneys and will facilitate

the delivery of competent legal services to the public.

The rule also permits an attorney to design his or her own course

of study. The law is constantly evolving and attorneys, like all other

professionals, are expected to keep abreast of changes in the profes-

sion and the law if they are to provide competent representation.

Subsection (a) provides that Connecticut attorneys must complete

twelve credit hours of continuing legal education per calendar year.

Subsection (a) also lists those Connecticut attorneys, who are exempt

from compliance, including, among others: judges, senior judges, attor-

neys serving in the military, new attorneys during the year in which

they are admitted to practice, attorneys who earn less than $1000 in

compensation for the provision of legal services in the subject year,

and those who obtain an exempt status for good cause shown. The

subsection also provides an exemption for attorneys who are dis-

barred, resigned, on inactive status due to disability, or are retired. The

exemption for attorneys who earn less than $1000 in compensation

in a particular year is not intended to apply to attorneys who claim that

they were not paid as a result of billed fees to a client. All compensation

received for the provision of legal services, whether the result of billed
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fees or otherwise, must be counted. There is no exemption for attor-

neys who are suspended or on administrative suspension. Subsection

(d) requires an attorney to maintain adequate records of compliance.

For continuing legal education courses, a certificate of attendance

shall be sufficient proof of compliance. For self-study, a contemporane-

ous log identifying and describing the course listened to or watched

and listing the date and time the course was taken, as well as a copy

of the syllabus or outline of the course materials, if available, and,

when appropriate, a certificate from the course provider, shall be suffi-

cient proof of compliance. For any other form of continuing legal educa-

tion, a file including a log of the time spent and drafts of the prepared

material shall provide sufficient proof of compliance.

COMMENTARY—2022: This revision allows for the administrative

suspension of an attorney who fails to comply with the minimum contin-

uing legal education (MCLE) requirements.

(NEW) Sec. 2-27B. Enforcement of Attorney Registration and Mini-

mum Continuing Legal Education; Administrative Sus-

pension

(a) The Statewide Grievance Committee shall send a notice to each

attorney who has not registered pursuant to Section 2-27 (d), or who

has not completed minimum continuing legal education pursuant to

Section 2-27A, that the attorney’s license to practice law in this state

will be referred to the Superior Court for an administrative suspension

of the attorney’s license to practice law in this state unless by December

31 of the year in which the notice is sent such attorney provides proof

to the Statewide Grievance Committee that for the noncomplying year

the attorney has registered or completed minimum continuing legal
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education, or is exempt from minimum continuing legal education.

The Statewide Grievance Committee shall submit to the clerk of the

Superior Court for the Hartford Judicial District a list of attorneys who

did not provide proof of compliance with attorney registration or mini-

mum continuing legal education, or exemption from minimum continu-

ing legal education. Upon order of the court, the attorneys so listed

and referred to the clerk shall be deemed administratively suspended

from the practice of law in this state until such time as compliance

has occurred and proof of same provided to the Statewide Grievance

Committee, which suspension shall be effective upon publication of

the list in the Connecticut Law Journal. An administrative suspension

of an attorney for failure to comply with attorney registration or minimum

continuing legal education shall not be considered discipline, but an

attorney who is placed on administrative suspension for such failure

shall be ineligible to practice law as an attorney admitted to practice

in this state, and shall not be considered in good standing pursuant

to Section 2-65 of these rules until such time as proof of compliance

is provided to the Statewide Grievance Committee.

(b) An attorney aggrieved by an order placing the attorney on admin-

istrative suspension for failing to comply with Sections 2-27 (d) or 2-

27A may make an application to the Superior Court to have the order

vacated, by filing the application with the Superior Court for the Hartford

Judicial District within thirty days of the date that the order is published,

and mailing a copy of the same by certified mail, return receipt

requested, to the Statewide Grievance Committee. The application

shall set forth the reasons why the application should be granted. The



April 27, 2021 Page 55PBCONNECTICUT LAW JOURNAL

court shall schedule a hearing on the application, which shall be limited

to whether good cause exists to vacate the suspension order.

(c) The notice required by this section shall be sent by regular mail

to the last address registered by the attorney pursuant to Section 2-

26 and Section 2-27 (d) and to any e-mail address on record with the

Judicial Branch.

COMMENTARY: This new section provides for procedures and

establishes requirements for notice from the Statewide Grievance

Committee when an attorney fails to register or to comply with the

minimum continuing legal education (MCLE) requirements. It specifies

the process for administrative suspension of attorneys who fail to

provide proof of compliance with registration or MCLE requirements

before December 31 of the year in which the notice was sent by

the Statewide Grievance Committee. This section also provides a

procedure by which an aggrieved attorney may apply to have the order

of administrative suspension vacated.

Sec. 2-35. Action by Statewide Grievance Committee or

Reviewing Committee

(a) Upon receipt of the record from a grievance panel, the Statewide

Grievance Committee may assign the case to a reviewing committee

which shall consist of at least three members of the Statewide Griev-

ance Committee, at least one third of whom are not attorneys. The

Statewide Grievance Committee may, in its discretion, reassign the

case to a different reviewing committee. The committee shall regularly

rotate membership on reviewing committees and assignments of com-

plaints from the various grievance panels. An attorney who maintains

an office for the practice of law in the same judicial district as the

respondent may not sit on the reviewing committee for that case.
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(b) The Statewide Grievance Committee and the reviewing commit-

tee shall have the power to issue a subpoena to compel any person

to appear before it to testify in relation to any matter deemed by the

Statewide Grievance Committee or the reviewing committee to be

relevant to the complaint and to produce before it for examination any

books or papers which, in its judgment, may be relevant to such

complaint. Any such testimony shall be on the record.

(c) If the grievance panel determined that probable cause exists

that the respondent is guilty of misconduct, the Statewide Grievance

Committee or the reviewing committee shall hold a hearing on the

complaint. If the grievance panel determined that probable cause does

not exist, but filed the matter with the Statewide Grievance Committee

because the complaint alleges that a crime has been committed, the

Statewide Grievance Committee or the reviewing committee shall

review the determination of no probable cause, take evidence if it

deems it appropriate and, if it determines that probable cause does

exist, shall take the following action: (1) if the Statewide Grievance

Committee reviewed the grievance panel’s determination, it shall hold

a hearing concerning the complaint or assign the matter to a reviewing

committee to hold the hearing; or (2) if a reviewing committee reviewed

the grievance panel’s determination, it shall hold a hearing concerning

the complaint or refer the matter to the Statewide Grievance Committee

which shall assign it to another reviewing committee to hold the

hearing.

(d) Disciplinary counsel may add additional allegations of miscon-

duct to the grievance panel’s determination that probable cause exists

in the following circumstances:
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(1) Prior to the hearing before the Statewide Grievance Committee

or the reviewing committee, disciplinary counsel may add additional

allegations of misconduct arising from the record of the grievance

complaint or its investigation of the complaint.

(2) Following commencement of the hearing before the Statewide

Grievance Committee or the reviewing committee, disciplinary counsel

may only add additional allegations of misconduct for good cause

shown and with the consent of the respondent and the Statewide

Grievance Committee or the reviewing committee. Additional allega-

tions of misconduct may not be added after the hearing has concluded.

(e) If disciplinary counsel determines that additional allegations of

misconduct exist, it shall issue a written notice to the respondent and

the Statewide Grievance Committee, which shall include, but not be

limited to, the following: (1) a description of the factual allegation or

allegations that were considered in rendering the determination; and

(2) for each such factual allegation, an identification of the specific

provision or provisions of the applicable rules governing attorney con-

duct considered in rendering the determination.

(f) The respondent shall be entitled to a period of not less than thirty

days before being required to appear at a hearing to defend against

any additional charges of misconduct filed by the disciplinary counsel.

(g) At least two of the same members of a reviewing committee

shall be [physically] present at all hearings held by the reviewing

committee. [Unless waived by the disciplinary counsel and the respon-

dent, the remaining member of the reviewing committee shall obtain

and review the transcript of each such hearing and shall participate

in the committee’s determination.] If a member of the reviewing com-

mittee is absent for the hearing, the member’s participation in the
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determination of the matter shall be waived unless the disciplinary

counsel or the respondent object at the commencement of the hearing.

If an objection is raised, then the absent member of the reviewing

committee shall obtain and review the transcript of each such hearing

and shall participate in the committee’s determination. All hearings

following a determination of probable cause shall be public and on

the record.

(h) The complainant and respondent shall be entitled to be present

at all hearings and other proceedings on the complaint at which testi-

mony is given and to have counsel present. At all hearings, the respon-

dent shall have the right to be heard in the respondent’s own defense

and by witnesses and counsel. The disciplinary counsel shall pursue

the matter before the Statewide Grievance Committee or reviewing

committee. The disciplinary counsel and the respondent shall be enti-

tled to examine or cross-examine witnesses. At the conclusion of

the evidentiary phase of a hearing, the complainant, the disciplinary

counsel and the respondent shall have the opportunity to make a

statement, either individually or through counsel. The Statewide Griev-

ance Committee or reviewing committee may request oral argument.

(i) Within ninety days of the date the grievance panel filed its deter-

mination with the Statewide Grievance Committee pursuant to Section

2-32 (i), the reviewing committee shall render a final written decision

dismissing the complaint, imposing sanctions and conditions as

authorized by Section 2-37 or directing the disciplinary counsel to file

a presentment against the respondent in the Superior Court and file it

with the Statewide Grievance Committee. In a decision of the reviewing
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committee directing the disciplinary counsel to file a presentment

against the respondent, the reviewing committee may direct that the

presentment include additional findings of misconduct beyond those

set forth in the probable cause finding and the additional allegations

of misconduct if the findings are supported by the record. Where there

is a final decision dismissing the complaint, the reviewing committee

may give notice in a written summary order to be followed by a full

written decision. The reviewing committee’s record in the case shall

consist of a copy of all evidence it received or considered, including

a transcript of any testimony heard by it, and its decision. The record

shall also be sent to the Statewide Grievance Committee. The review-

ing committee shall forward a copy of the final decision to the complain-

ant, the disciplinary counsel, the respondent, and the grievance panel

to which the complaint was forwarded. The decision shall be a matter

of public record if there was a determination by a grievance panel, a

reviewing committee or the Statewide Grievance Committee that there

was probable cause that the respondent was guilty of misconduct.

The reviewing committee may file a motion for extension of time not

to exceed thirty days with the Statewide Grievance Committee which

shall grant the motion only upon a showing of good cause. If the

reviewing committee does not complete its action on a complaint within

the time provided in this section, the Statewide Grievance Committee

shall, on motion of the complainant or the respondent or on its own

motion, inquire into the delay and determine the appropriate course

of action. Enforcement of the final decision, including the publication

of the notice of a reprimand pursuant to Section 2-54, shall be stayed

for thirty days from the date of the issuance to the parties of the final



Page 60PB April 27, 2021CONNECTICUT LAW JOURNAL

decision. In the event the respondent timely submits to the Statewide

Grievance Committee a request for review of the final decision of the

reviewing committee, such stay shall remain in full force and effect

pursuant to Section 2-38 (b).

(j) If the reviewing committee finds probable cause to believe the

respondent has violated the criminal law of this state, it shall report

its findings to the chief state’s attorney.

(k) Within thirty days of the issuance to the parties of the final

decision by the reviewing committee, the respondent may submit to

the Statewide Grievance Committee a request for review of the deci-

sion. No request for review may be submitted following a decision

approving a proposed disposition filed pursuant to Section 2-82 (b)

or (g). Any request for review submitted under this section must specify

the basis for the request including, but not limited to, a claim or claims

that the reviewing committee’s findings, inferences, conclusions or

decision is or are: (1) in violation of constitutional, rules of practice or

statutory provisions; (2) in excess of the authority of the reviewing

committee; (3) made upon unlawful procedure; (4) affected by other

error of law; (5) clearly erroneous in view of the reliable, probative,

and substantial evidence on the whole record; or (6) arbitrary or capri-

cious or characterized by abuse of discretion or clearly unwarranted

exercise of discretion and the specific basis for such claim or claims.

For grievance complaints filed on or after January 1, 2004, the respon-

dent shall serve a copy of the request for review on disciplinary counsel

in accordance with Sections 10-12 through 10-17. Within fourteen

days of the respondent’s submission of a request for review, disciplin-

ary counsel may file a response. Disciplinary counsel shall serve a
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copy of the response on the respondent in accordance with Sections

10-12 through 10-17. No reply to the response shall be allowed.

(I) If, after its review of a complaint pursuant to this section that was

forwarded to the Statewide Grievance Committee pursuant to Section

2-32 (i) (2), a reviewing committee agrees with a grievance panel’s

determination that probable cause does not exist that the attorney is

guilty of misconduct and there has been no finding of probable cause

by the Statewide Grievance Committee or a reviewing committee, the

reviewing committee shall have the authority to dismiss the complaint

within the time period set forth in subsection (e) of this section without

review by the Statewide Grievance Committee. The reviewing commit-

tee shall file its decision dismissing the complaint with the Statewide

Grievance Committee along with the record of the matter and shall

send a copy of the decision to the complainant, the respondent, and

the grievance panel to which the complaint was assigned.

(m) If the Statewide Grievance Committee does not assign a com-

plaint to a reviewing committee, it shall have one hundred and twenty

days from the date the panel’s determination was filed with it to render

a decision dismissing the complaint, imposing sanctions and condi-

tions as authorized by Section 2-37 or directing the disciplinary counsel

to file a presentment against the respondent. In a decision of the

Statewide Grievance Committee directing the disciplinary counsel to

file a presentment against the respondent, the Statewide Grievance

Committee may direct that the presentment include additional findings

of misconduct beyond those set forth in the probable cause finding and

the additional allegations of misconduct if the findings are supported
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by the record. The decision shall be a matter of public record. The

failure of a reviewing committee to complete its action on a complaint

within the period of time provided in this section shall not be cause

for dismissal of the complaint. If the Statewide Grievance Committee

finds probable cause to believe that the respondent has violated the

criminal law of this state, it shall report its findings to the chief

state’s attorney.

COMMENTARY: The amendment to the first sentence of subsection

(g) provides clarity and support for the Judicial Branch’s efforts to

conduct hearings remotely via a videoconferencing platform. The other

amendment to subsection (g) provides that an objection regarding an

absent reviewing committee member must be raised at the time of

the hearing or it will be waived. If the respondent fails to appear at the

hearing, the respondent cannot later claim that the waiver was invalid.

The amendments to subsections (i) and (m) codify longstanding

practice permitting either the reviewing committee or the Statewide

Grievance Committee to add findings of misconduct to a decision

directing disciplinary counsel to file a presentment. Because the pre-

sentment directive is an interim order, the respondent has notice of

the charges and the right to a de novo hearing before the court prior

to final discipline being imposed, which protects any due process

concerns.

The amendment to subsection (k) prohibits the right to request

review or take an appeal of a disciplinary order that was consented

to by the respondent. The amendment expedites agreed upon disci-

pline and ends unnecessary delay in issuing discipline ordered by

the reviewing committee or Statewide Grievance Committee and in

pursuing Section 2-82 (g) presentments before the Superior Court.
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Sec. 2-36. Action by Statewide Grievance Committee on

Request for Review

Within sixty days of the expiration of the thirty day period for the

filing of a request for review under Section 2-35 (k), or, with regard

to grievance complaints filed on or after January 1, 2004, within sixty

days of the expiration of the fourteen day period for the filing of a

response by disciplinary counsel to a request for review under that

section, the Statewide Grievance Committee shall issue a written deci-

sion affirming the decision of the reviewing committee, dismissing the

complaint, imposing sanctions and conditions as authorized by Section

2-37, directing the disciplinary counsel to file a presentment against

the respondent in the Superior Court or referring the complaint to the

same or a different reviewing committee for further investigation and

a decision. Before issuing its decision, the Statewide Grievance Com-

mittee may, in its discretion, request oral argument. The Statewide

Grievance Committee shall forward a copy of its decision to the com-

plainant, the disciplinary counsel, the respondent, the reviewing com-

mittee and the grievance panel which investigated the complaint. The

decision shall be a matter of public record. A decision of the Statewide

Grievance Committee shall be issued only if the respondent has timely

filed a request for review under Section 2-35 (k). A respondent may

not appeal to the Superior Court a decision of the Statewide Grievance

Committee affirming the reviewing committee’s decision directing the

disciplinary counsel to file a presentment against the respondent.

COMMENTARY: The amendment codifies existing appellate law.

A decision directing the disciplinary counsel to file a presentment

against the respondent is an interim order of discipline that is presented
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to the court in a de novo hearing. In Miniter v. Statewide Grievance

Committee, 122 Conn. App. 410, 998 A.2d 268, cert. denied, 298

Conn. 923, 4 A.3d 1228 (2010), the Appellate Court held that an appeal

from an order of presentment was an impermissible interlocutory

appeal, because the decision directing that a presentment be filed

does not either terminate a separate and distinct proceeding, or termi-

nate the rights of a party such that further proceedings could not affect

them, as required by State v. Curcio, 191 Conn. 27, 463 A.2d 566

(1983). See Rozbicki v. Statewide Grievance Committee, 157 Conn.

App. 613, 115 A.3d 532 (2015). The amendment expedites the most

serious disciplinary cases to a hearing and final decision and prohibits

unnecessary delay in pursuing presentments before the Superior

Court.

Sec. 2-39. Reciprocal Discipline

(a) Upon being informed that a lawyer admitted to the Connecticut

bar has resigned, been disbarred, suspended or otherwise disciplined,

or placed on inactive disability status in another jurisdiction, and that

said discipline or inactive disability status has not been stayed, the

disciplinary counsel shall obtain a certified copy of the order and file

it with the Superior Court for the judicial district wherein the lawyer

maintains an office for the practice of law in this state, except that, if

the lawyer has no such office, the disciplinary counsel shall file the

certified copy of the order from the other jurisdiction with the Superior

Court for the judicial district of Hartford. No entry fee shall be required

for proceedings hereunder.

(b) Upon receipt of a certified copy of the order, the court shall

forthwith cause to be served upon the lawyer a copy of the order from
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the other jurisdiction and an order directing the lawyer to file within thirty

days of service, with proof of service upon the disciplinary counsel,

an answer admitting or denying the action in the other jurisdiction and

setting forth, if any, reasons why commensurate action in this state

would be unwarranted. Such certified copy will constitute prima facie

evidence that the order of the other jurisdiction entered and that the

findings contained therein are true.

(c) Upon the expiration of the thirty day period the court shall assign

the matter for a hearing. After hearing, the court shall take commensu-

rate action unless it is found that [any defense set forth in the answer]

the respondent has [been] established by clear and convincing evi-

dence that:

(1) The procedure in the predicate matter was so lacking in notice or

opportunity to be heard as to constitute a deprivation of due process; or

(2) There was such infirmity of proof establishing the misconduct

in the predicate matter as to give rise to the clear conviction that the

court could not, consistent with its duty, accept as final the conclusion

on that subject; or

(3) The discipline imposed would result in grave injustice; or

(4) The misconduct established in the predicate matter warrants

substantially different discipline in this state; or

(5) The reason for the original transfer to inactive disability status

no longer exists.

(d) Notwithstanding the above, a reciprocal discipline action need

not be filed if the conduct giving rise to discipline in another jurisdiction

has already been the subject of a formal review by the court or State-

wide Grievance Committee.
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COMMENTARY: The amendment to subsection (c) is based on the

criteria set forth in ABA Model Rules for Lawyer Disciplinary Enforce-

ment Rule 22. A judicial determination of misconduct or disability by

the respondent in another jurisdiction is conclusive, and not subject to

relitigation in the forum state. The court should impose commensurate

discipline or disability inactive status unless it determines, after review

limited to the record of the proceedings in the foreign jurisdiction, that

one of the grounds specified in subsection (c) exists. These criteria

were first listed as optional factors to be considered in the 2004 com-

mentary to this section and are now codified.

Sec. 2-42. Conduct Constituting Threat of Harm to Clients

(a) [If there is a disciplinary proceeding pending against a lawyer,

or if there has been a notice of overdraft in accordance with the

provisions of Section 2-28 (f) and the grievance panel, the reviewing

committee, the Statewide Grievance Committee or the disciplinary

counsel believes that the lawyer poses a substantial threat of irrepara-

ble harm to his or her clients or to prospective clients, or that there

has been an unexplained overdraft in the lawyer’s trust funds account,

the panel or committee shall so advise the disciplinary counsel. The

disciplinary counsel shall, upon being so advised or upon his or her

own belief, apply to the court for an order of interim suspension.] If a

grievance panel, a reviewing committee, the Statewide Grievance

Committee or the disciplinary counsel believes that a lawyer poses a

substantial threat of irreparable harm to his or her clients or to prospec-

tive clients, the disciplinary counsel shall apply to the court for an

order of interim suspension. The disciplinary counsel shall provide the

lawyer with notice that an application for interim suspension has been

filed and that a hearing will be held on such application.
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(b) The court, after hearing, pending final disposition of the disciplin-

ary proceeding, may, if it finds that the lawyer poses a substantial

threat of irreparable harm to his or her clients or to prospective clients,

enter an order of interim suspension, or may order such other interim

action as deemed appropriate. Thereafter, upon good cause shown,

the court may, in the interest of justice, set aside or modify the interim

suspension or other order entered pursuant hereto. Whenever the

court enters an interim suspension order pursuant hereto, the court

may appoint a trustee, pursuant to Section 2-64, to protect the clients’

and the suspended attorney’s interests.

(c) No entry fee shall be required for proceedings hereunder. Any

hearings necessitated by the proceedings may, in the discretion of

the court, be held in chambers.

COMMENTARY: The amendment allows disciplinary authorities to

commence an application for interim suspension in situations where

there is no disciplinary proceeding or overdraft investigation pending,

but it is believed that the lawyer poses a substantial threat of irreparable

harm to clients. This rule change allows disciplinary authorities to file

an interim suspension action if they are aware that a lawyer is missing,

has been incarcerated prior to a finding of guilt, or that a credible

allegation exists that the lawyer has misappropriated client’s funds,

or that the lawyer’s conduct has been referred to a grievance panel

for an investigation. This change allows for expedited review by the

court of these serious matters, while the disciplinary investigation is

still occurring and protects the public without undue delay. The burden

of proof still remains on the disciplinary counsel to prove irreparable

harm by clear and convincing evidence before an independent judicial
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authority and allows for the court to set aside such a suspension if

good cause can be shown by the attorney.

Sec. 2-53. Reinstatement after Suspension, Disbarment or Res-

ignation

(a) An attorney who has been suspended from the practice of law

in this state for a period of one year or more or has remained under

suspension pursuant to an order of interim suspension for a period

of one year or more shall be required to apply for reinstatement in

accordance with this section, unless the court that imposed the disci-

pline expressly provided in its order that such application is not

required. An attorney who has been suspended for less than one year

need not file an application for reinstatement pursuant to this section,

unless otherwise ordered by the court at the time the discipline was

imposed.

(b) An attorney who was disbarred or resigned shall be required to

apply for reinstatement pursuant to this section, but shall not be eligible

to do so until after five years from the effective date of disbarment or

acceptance by the court of the resignation, unless the court that

imposed the discipline expressly provided a shorter period of disbar-

ment or resignation in its order. No attorney who has resigned from

the bar and waived the privilege of applying for readmission or rein-

statement to the bar at any future time shall be eligible to apply for

readmission or reinstatement to the bar under this rule.

(c) In no event shall an application for reinstatement by an attorney

disbarred pursuant to the provisions of Section 2-47A be considered

until after twelve years from the effective date of the disbarment.

No such application may be granted unless the attorney provides
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satisfactory evidence that full restitution has been made of all sums

found to be knowingly misappropriated, including, but not limited to,

restitution to the client security fund for all claims paid resulting from

the attorney’s dishonest misconduct.

(d) Unless otherwise ordered by the court, an application for rein-

statement shall not be filed until:

(1) The applicant is in compliance with Sections 2-27 (d), 2-70 and

2-80;

(2) The applicant is no longer the subject of any pending disciplinary

proceedings or investigations;

(3) The applicant has passed the Multistate Professional Responsi-

bility Examination (MPRE) not more than six months prior to the filing

of the application;

(4) The applicant has successfully completed any criminal sentence

including, but not limited to, a sentence of incarceration, probation,

parole, supervised release, or period of sex offender registration and

has fully complied with any orders regarding conditions, restitution,

criminal penalties or fines;

(5) The applicant has fully complied with all conditions imposed

pursuant to the order of discipline. If an applicant asserts that a certain

disciplinary condition is impossible to fulfill, he or she must apply to

the court that ordered the condition for relief from that condition prior

to filing an application for reinstatement;

(6) The bar examining committee has received an application fee.

The fee shall be established by the chief court administrator and shall

be expended in the manner provided by Section 2-22 of these rules.
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(e) An application for reinstatement shall be filed with the clerk of

the Superior Court in the jurisdiction that issued the discipline. The

application shall be filed under oath and on a form approved by the

Office of the Chief Court Administrator. The application shall be accom-

panied by proof of payment of the application fee to the bar examin-

ing committee.

(f) The application shall be referred by the clerk of the Superior

Court where it is filed to the chief justice or designee, who shall refer

the matter to a standing committee on recommendations for admission

to the bar whose members do not maintain their primary office in the

same judicial district as the applicant.

(g) The clerk of the Superior Court shall give notice of the pendency

of the application to the state’s attorney of that court’s judicial district,

the grievance counsel to the grievance panel whose jurisdiction

includes that judicial district court location, the Statewide Grievance

Committee, the Office of the Chief Disciplinary Counsel, the client

security fund committee, the attorney or attorneys appointed by the

court pursuant to Section 2-64, and to all complainants whose com-

plaints against the attorney resulted in the discipline for which the

attorney was disbarred or suspended or resigned. The clerk shall

also promptly publish notice on the Judicial Branch website, in the

Connecticut Law Journal, and in a newspaper with substantial distribu-

tion in the judicial district where the application was filed.

(h) Within sixty days of the referral from the chief justice to a standing

committee, the Statewide Grievance Committee and the Office of

the Chief Disciplinary Counsel shall file a report with the standing
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committee, which report may include additional relevant information,

commentary in the information provided in the application and recom-

mendations on whether the applicant should be reinstated. Both the

Statewide Grievance Committee and the Office of the Chief Disciplin-

ary Counsel may file an appearance and participate in any investigation

into the application and at any hearing before the standing committee,

and at any court proceeding thereon. All filings by the Statewide Griev-

ance Committee and the Office of the Chief Disciplinary Counsel and

any other party shall be served and certified to all other parties pursuant

to Section 10-12.

(i) The standing committee shall investigate the application, hold

hearings pertaining thereto and render a report with its recommenda-

tions to the court. The standing committee shall give written notice of

all hearings to the applicant, the state’s attorney of the court’s judicial

district, the grievance counsel to the grievance panel whose jurisdiction

includes that judicial district location where the application was filed,

the Statewide Grievance Committee, the Office of the Chief Disciplin-

ary Counsel, the client security fund committee, the attorney or attor-

neys appointed by the court pursuant to Section 2-64, and to all com-

plainants whose complaints against the attorney resulted in the

discipline for which the attorney was disbarred or suspended or

resigned. The standing committee shall also publish all hearing notices

on the Judicial Branch website, in the Connecticut Law Journal and

in a newspaper with substantial distribution in the county where the

application was filed.

(j) The standing committee shall take all testimony at its hearings

under oath and shall include in its report subordinate findings of facts
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and conclusions as well as its recommendation. The standing commit-

tee shall have a record made of its proceedings which shall include

a copy of the application for reinstatement, any reports filed by the

Statewide Grievance Committee and Office of the Chief Disciplinary

Counsel, a copy of the record of the applicant’s disciplinary history, a

transcript of its hearings thereon, any exhibits received by the standing

committee, any other documents considered by the standing commit-

tee in making its recommendations, and copies of all notices provided

by the standing committee in accordance with this section. Record

materials containing personal identifying information or medical infor-

mation may, in the discretion of the standing committee, be redacted,

or open for inspection only to the applicant and other persons having

a proper interest therein and upon order of the court. The standing

committee shall complete work on the application within 180 days of

referral from the chief justice. It is the applicant’s burden to demonstrate

by clear and convincing evidence that he or she possesses good moral

character and fitness to practice law as defined by Section 2-5A.

(k) Upon completion of its investigation, the standing committee

shall file its recommendation in writing together with a copy of the

record with the clerk of the Superior Court. The report shall recommend

that the application be granted, granted with conditions, or denied.

The standing committee’s report shall be served and certified to all

other parties pursuant to Section 10-12.

(I) The court shall thereupon inform the chief justice of the pending

application and recommendation, and the chief justice shall designate

two other judges of the Superior Court to sit with the judge presiding

at the session. The applicant, the Statewide Grievance Committee,
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the Office of the Chief Disciplinary Counsel and the standing committee

shall have an opportunity to appear and be heard at any hearing. The

three judge panel, or a majority of them, shall determine whether the

application should be granted.

(m) If the application for reinstatement is denied, the reasons therefor

shall be stated on the record or put in writing. Unless otherwise ordered

by the court, the attorney may not reapply for reinstatement for a

period of at least one year following the denial.

COMMENTARY: The amendment clarifies that attorneys who have

been suspended under an interim order of suspension for a period of

one year or more must comply with the reinstatement requirements

under this section.

Sec. 2-65. Good Standing of Attorney

An attorney is in good standing in this state if the attorney has been

admitted to the bar of this state, has registered with the Statewide

Grievance Committee in compliance with Section 2-27 (d), has com-

plied with Sections 2-27A and 2-70, and is not under suspension, on

inactive status, disbarred, or resigned from the bar.

COMMENTARY: This revision refers to language in Section 2-27B

(a) that an attorney who has been placed on administrative suspension

for failure to comply with attorney registration or minimum continuing

legal education requirements shall not be considered in good standing.

Sec. 3-1. Appearance for Plaintiff on Writ or Complaint in Civil

and Family Cases

When a writ has been signed by an attorney at law admitted to

practice in the courts of this state, such writ shall contain the attorney’s

name, juris number, mailing address, [and] telephone number, and
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e-mail address, all of which shall be typed or printed on the writ, and

the attorney’s appearance shall be entered for the plaintiff, unless

such attorney by endorsement on the writ shall otherwise direct, or

unless such attorney shall type or print on the writ the name, address,

juris number, [and] telephone number, and e-mail address of the

professional corporation or firm, of which such attorney shall be a

member, entering its appearance for the plaintiff. The signature on

the complaint of any person proceeding without the assistance of

counsel pursuant to Section 8-1 shall be deemed to constitute the

self-represented appearance of such party, who shall be required to

type or print on the writ the party’s name, mailing address, telephone

number, and e-mail address.

COMMENTARY: These changes will facilitate the scheduling of

remote proceedings, which requires the court to e-mail a Microsoft

Teams link to the participants.

Sec. 3-3. Form and Signing of Appearance

(a) Except as otherwise provided in subsection (b), each appearance

shall: (1) be filed on Judicial Branch form JD-CL-12, (2) include the

name and number of the case, the name of the court location to which

it is returnable and the date, (3) be legibly signed by the individual

preparing the appearance with the individual’s own name and (4) state

the party or parties for whom the appearance is being entered and

the official (with position or department, if desired), firm, professional

corporation or individual whose appearance is being entered, together

with the juris number assigned thereto, if any, the mailing address,[

and the] telephone number and e-mail address.
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(b) Each limited appearance pursuant to Section 3-8 (b) shall: (1)

be filed on Judicial Branch form JD-CL-121; (2) include the name and

number of the case, the name of the court location to which it is

returnable and the date; (3) be legibly signed by the individual preparing

the appearance with the individual’s own name; and (4) state the party

or parties for whom the appearance is being entered and the official

(with position or department, if desired), firm, professional corporation

or individual whose appearance is being entered, together with the

juris number assigned thereto if any, the mailing address,[ and the]

telephone number and e-mail address; (5) define the proceeding or

event for which the lawyer is appearing; and (6) state that the attorney

named on the limited appearance is available for service of process

only for those matters described on the limited appearance. All plead-

ings, motions, or other documents served on the limited appearance

attorney shall also be served in the same manner on the party for

whom the limited appearance was filed. For all other matters, service

must be made on the party instead of the attorney who filed the limited

appearance, unless otherwise ordered by court.

(c) This section does not apply to appearances entered pursuant

to Section 3-1.

COMMENTARY: These changes will facilitate the scheduling of

remote proceedings, which requires the court to e-mail a Microsoft

Teams link to the participants.

Sec. 3-6. Appearances for Bail, [or] Detention Hearing, or Alter-

native Arraignment Proceedings Only

(a) An attorney, prior to the entering of an appearance by any other

attorney, may enter an appearance for the defendant in a criminal
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case for the sole purpose of representing the defendant at a hearing

for the fixing of bail. Such appearance shall be in writing and shall be

styled, ‘‘for the purpose of the bail hearing only.’’ Upon entering such

an appearance, that attorney shall be entitled to confer with the prose-

cuting authority in connection with the bail hearing.

(b) An attorney may enter an appearance in a delinquency proceed-

ing for the sole purpose of representing the respondent at any detention

hearing; such appearance shall be in writing and styled ‘‘for the purpose

of detention hearing only.’’

(c) An attorney may enter an appearance for the defendant in a

criminal case who is subject to a motion to arraign such defendant

remotely or without his or her presence pursuant to subsection (c) of

Section 37-1 for the limited purpose of representing the defendant at

the hearing on such motion, any arraignment conducted pursuant to

that subsection, and until the defendant’s first appearance in court.

Such appearance shall be in writing and shall be styled, ‘‘for the

purpose of alternative arraignment proceedings only.’’ Upon entering

such an appearance, that attorney shall be entitled to confer with the

prosecuting authority in connection with the hearing on such motion,

the arraignment of the defendant in accordance with subsection (c)

of Section 37-1, if any, and until the defendant’s first appearance

in court.

COMMENTARY: This section has been amended to address the

alternative arraignment proceedings established in Section 37-1 and

the need for a limited criminal appearance for public defenders desig-

nated to represent defendants subject to such alternative arraignment
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proceedings pursuant to new subsection (c) of Section 37-1 and new

subsection (c) of Section 37-6.

Sec. 3-8. Appearance for Represented Party

(a) Whenever an attorney files an appearance for a party, or the

party files an appearance for himself or herself, and there is already

an appearance of an attorney or party on file for that party, the attorney

or party filing the new appearance shall state thereon whether such

appearance is in place of or in addition to the appearance or appear-

ances already on file. Section 25-6A shall apply to any appearance

filed in a family case by a self-represented party when filed in addition

to an appearance or appearances already on file.

(b) An attorney is permitted to file an appearance limited to a specific

event or proceeding in any family or civil case. If an event or proceeding

in a matter in which a limited appearance has been filed has been

continued to a later date, for any reason, it is not deemed completed

unless otherwise ordered by the court. Except with leave of court, a

limited appearance may not be filed to address a specific issue or to

represent the client at or for a portion of a hearing. A limited appearance

may not be limited to a particular length of time or the exhaustion of

a fee. Whenever an attorney files a limited appearance for a party,

the limited appearance shall be filed in addition to any self-represented

appearance that the party may have already filed with the court. Upon

the filing of the limited appearance, the client may not file or serve

pleadings, discovery requests or otherwise represent himself or herself

in connection with the proceeding or event that is the subject of the

limited appearance. An attorney shall not file a limited appearance for

a party when filing a new action or during the pendency of an action
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if there is no appearance on file for that party, unless the party for

whom the limited appearance is being filed files an appearance in

addition to the attorney’s limited appearance at the same time. A

limited appearance may not be filed on behalf of a firm or corporation.

A limited appearance may not be filed in criminal or juvenile cases,

except that a limited appearance may be filed pursuant to Section

79a-3 (c) (1).

(c) The provisions of this section regarding parties filing appearances

for themselves do not apply to criminal cases.

COMMENTARY: This revision to subsection (a) refers to new Sec-

tion 25-6A, which governs parties with dual representation in family

cases. The revision to the last sentence of subsection (b) was adopted

by the judges of the Superior Court on June 26, 2020, and became

effective on July 14, 2020, on an interim basis, pursuant to Section

1-9 of the Practice Book. That change was in response to the Supreme

Court opinion in In re Taijha H.-B., 333 Conn. 297, 216 A.3d 601

(2019), and is intended to be consistent with the Rules of Appellate Pro-

cedures.
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PROPOSED AMENDMENTS TO THE
CIVIL RULES

Sec. 10-44. —Substitute Pleading; Judgment

Within fifteen days after the granting of any motion to strike, the

party whose pleading has been stricken may file a new pleading;

provided that in those instances where an entire complaint, counter-

claim or cross complaint, or any count in a complaint, counterclaim

or cross complaint has been stricken, and the party whose pleading

or a count thereof has been so stricken fails to file a new pleading

within that fifteen day period, the judicial authority may, upon motion,

enter judgment against said party on said stricken complaint, counter-

claim or cross complaint, or count thereof.

Any new pleading filed pursuant to this section shall be accompanied

by a separate document which shows the differences between the

previous pleading and the new pleading by using underlining to indicate

new language and by using either brackets or strikethrough to indicate

deleted language.

Nothing in this section shall dispense with the requirements of Sec-

tions 61-3 or 61-4 of the appellate rules.

COMMENTARY: This revision would require that substitute plead-

ings be accompanied by a document that shows the additions and

deletions made to the original filing, mirroring the requirements of

Section 10-60 (a) (3).

Sec. 10-59. Amendments; Amendment as of Right by Plaintiff

The plaintiff may amend any defect, mistake or informality in the

writ, complaint or petition and insert new counts in the complaint,

which might have been originally inserted therein, without costs, during
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the first thirty days after the return day. (See General Statutes § 52-

128 and annotations.)

Any writ, complaint or petition amended pursuant to this section

shall be accompanied by a separate document showing the portion

or portions of the original writ, complaint or petition so amended by

using underlining to indicate new language and by using either brackets

or strikethrough to indicate deleted language.

COMMENTARY: This revision would require that writs, complaints

or petitions amended pursuant to this section be accompanied by a

document that shows the additions and deletions made to the original

filing, mirroring the requirements of Section 10-60 (a) (3).

Sec. 10-60. —Amendment by Consent, Order of Judicial Author-

ity, or Failure To Object

(a) Except as provided in Section 10-66, a party may amend his or

her pleadings or other parts of the record or proceedings at any time

subsequent to that stated in the preceding section in the following

manner:

(1) By order of judicial authority; or

(2) By written consent of the adverse party; or

(3) By filing a request for leave to file an amendment together with[:

(A)] the amended pleading or other parts of the record or proceedings[,

and (B) an additional document showing the portion or portions of the

original pleading or other parts of the record or proceedings with the

added language underlined and the deleted language stricken through

or bracketed]. The party shall file the request and accompanying docu-

ments after service upon each party as provided by Sections 10-12
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through 10-17, and with proof of service endorsed thereon. If no party

files an objection to the request within fifteen days from the date it is

filed, the amendment shall be deemed to have been filed by consent

of the adverse party. If an opposing party shall have objection to

any part of such request or the amendment appended thereto, such

objection in writing specifying the particular paragraph or paragraphs

to which there is objection and the reasons therefor, shall, after service

upon each party as provided by Sections 10-12 through 10-17 and

with proof of service endorsed thereon, be filed with the clerk within

the time specified above and placed upon the next short calendar list.

(b) Any amended pleading or other part of the record or proceedings

filed pursuant to this section or accompanying a request for leave to

file an amendment pursuant to this section shall be accompanied by

a separate document showing the amendments to the original pleading

or other parts of the record or proceedings being amended by using

underlining to indicate new language and by using either brackets or

strikethrough to indicate deleted language.

[(b)] (c) The judicial authority may restrain such amendments so

far as may be necessary to compel the parties to join issue in a

reasonable time for trial. If the amendment occasions delay in the trial

or inconvenience to the other party, the judicial authority may award

costs in its discretion in favor of the other party. For the purposes of

this rule, a substituted pleading shall be considered an amendment.

(See General Statutes § 52-130 and annotations.)

COMMENTARY: This revision would require that amended plead-

ings be accompanied by a document that shows the additions and

deletions made to the original filing, expanding the requirements of

Section 10-60 (a) (3) to apply to all such amended pleadings.
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Sec. 13-6. Interrogatories; In General

(a) In any civil action, in any probate appeal, or in any administrative

appeal where the judicial authority finds it reasonably probable that

evidence outside the record will be required, any party may serve in

accordance with Sections 10-12 through 10-17 written interrogatories,

which may be in electronic format, upon any other party to be answered

by the party served. Written interrogatories may be served upon any

party without leave of the judicial authority at any time after the return

day. Except as provided in subsection (d) or where the interrogatories

are served electronically as provided in Section 10-13 and in a format

that allows the recipient to electronically insert the answers in the

transmitted document, the party serving interrogatories shall leave

sufficient space following each interrogatory in which the party to whom

the interrogatories are directed can insert the answer. In the event

that an answer requires more space than that provided on interrogato-

ries that were not served electronically and in a format that allows

the recipient to electronically insert the answers in the transmitted

document, the answer shall be continued on a separate sheet of paper

which shall be attached to the completed answers.

(b) Interrogatories may relate to any matters which can be inquired

into under Sections 13-2 through 13-5, and the answers may be used

at trial to the extent permitted by the rules of evidence. In all personal

injury actions alleging liability based on the operation or ownership of

a motor vehicle or alleging liability based on the ownership, mainte-

nance or control of real property, or in actions claiming a loss of con-

sortium or uninsured/underinsured motorist coverage benefits, the
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interrogatories shall be limited to those set forth in Forms 201, 202,

203, 208, 210, 212, 213 and/or 214 of the rules of practice, unless

upon motion, the judicial authority determines that such interrogatories

are inappropriate or inadequate in the particular action. These forms

are set forth in the Appendix of Forms in this volume. Unless the judicial

authority orders otherwise, the frequency of use of interrogatories in

all actions except those for which interrogatories have been set forth

in Forms 201, 202, 203, 208, 210, 212, 213 [and/or], 214, 218, 220

and/or 221 of the rules of practice is not limited.

(c) In all actions alleging medical negligence, the interrogatories

shall be limited to: (1) those set forth in Forms 218, 220, and 221 of

the rules of practice and contained in the Appendix of Forms in this

volume to which no objections shall be allowed; and (2) twenty addi-

tional interrogatories as of right, which may not contain subparts. The

party to whom the additional twenty as of right interrogatories are

directed may file specific, individual objections to each additional as

of right interrogatory.

[(c)] (d) The standard interrogatories in civil actions, including stan-

dard and as of right additional interrogatories in medical negligence

actions, are intended to address discovery needs in most cases in

which their use is mandated, but they do not preclude any party from

moving for permission to serve such additional discovery as may be

necessary in any particular case as contemplated by Section 13-2.

[(d)] (e) In lieu of serving the interrogatories set forth in Forms 201,

202, 203, 208, 210, 212, 213 [and/or], 214, 218, 220, and/or 221 of

the rules of practice on a party who is represented by counsel, the

moving party may serve on such party a notice of interrogatories,
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which shall not include the actual interrogatories to be answered, but

shall instead set forth the number of the Practice Book form containing

such interrogatories and the name of the party to whom the interrogato-

ries are directed. The party to whom such notice is directed shall in

his or her response set forth each interrogatory immediately followed

by that party’s answer thereto.

[(e)] (f) The party serving interrogatories or the notice of interrogato-

ries shall not file them with the court.

[(f)] (g) Unless leave of court is granted, the instructions to Forms

201 through 203 are to be used for all nonstandard interrogatories.

COMMENTARY: The changes to this section provide that in all

actions alleging medical negligence, the interrogatories are limited

to those in new Forms 218, 220, and 221, and twenty additional

interrogatories as of right. No objections shall be allowed to the inter-

rogatories set out in the cited forms. The party to whom the additional

twenty as of right interrogatories are directed may file specific, individ-

ual objections to each such additional interrogatory.

Sec. 13-9. Requests for Production, Inspection and Examina-

tion; In General

(a) In any civil action, in any probate appeal, or in any administrative

appeal where the judicial authority finds it reasonably probable that

evidence outside the record will be required, any party may serve in

accordance with Sections 10-12 through 10-17 upon any other party

a request to afford the party submitting the request the opportunity to

inspect, copy, photograph or otherwise reproduce designated docu-

ments or to inspect and copy, test or sample any tangible things in
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the possession, custody or control of the party upon whom the request

is served or to permit entry upon designated land or other property

for the purpose of inspection, measuring, surveying, photographing,

testing or sampling the property or any designated object or operation

thereon. Such requests will be governed by the provisions of Sections

13-2 through 13-5. In all personal injury actions alleging liability based

on the operation or ownership of a motor vehicle or alleging liability

based on the ownership, maintenance or control of real property, or

in actions claiming a loss of consortium or uninsured/underinsured

motorist coverage benefits, the requests for production shall be limited

to those set forth in Forms 204, 205, 206, 209, 211, 215 and/or 216

of the rules of practice, unless, upon motion, the judicial authority

determines that such requests for production are inappropriate or

inadequate in the particular action. These forms are set forth in the

Appendix of Forms in this volume.

(b) In all actions alleging medical negligence, production requests

shall be limited to: (1) those set forth in Forms 219, 222, and 223 of

the rules of practice and contained in the Appendix of Forms in this

volume and (2) twenty additional production requests as of right, which

may not contain subparts. The party to whom the additional twenty

as of right requests are directed may file specific, individual objections

to each additional as of right production request. A party may move

for permission to file additional discovery, which the judicial authority

shall permit if it determines that such requests for production filed to

date are inappropriate or inadequate in the particular action.

[(b)] (c) The standard requests for production are intended to

address discovery needs in most cases in which their use is mandated,
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but they do not preclude any party from moving for permission to serve

such additional discovery as may be necessary in any particular case.

[(c)] (d) Requests for production may be served upon any party

without leave of court at any time after the return day. In lieu of serving

the requests for production set forth in Forms 204, 205, 206, 209,

211, 215 [and/or], 216, 219, 222 and/or 223 of the rules of practice

on a party who is represented by counsel, the moving party may serve

on such party a notice of requests for production, which shall not

include the actual requests, but shall instead set forth the number of

the Practice Book form containing such requests and the name of the

party to whom the requests are directed.

[(d)] (e) The request shall clearly designate the items to be inspected

either individually or by category. The request or, if applicable, the

notice of requests for production shall specify a reasonable time, place

and manner of making the inspection. Unless the judicial authority

orders otherwise, the frequency of use of requests for production in

all actions except those for which requests for production have been

set forth in Forms 204, 205, 206, 209, 211, 215 [and/or], 216, 219,

222, and/or 223 of the rules of practice is not limited.

[(e)] (f) If information has been electronically stored, and if a request

for production does not specify a form for producing a type of electroni-

cally stored information, the responding party shall produce the infor-

mation in a form in which it is ordinarily maintained or in a form that

is reasonably usable. A party need not produce the same electronically

stored information in more than one form.

[(f)] (g) The party serving such request or notice of requests for

production shall not file it with the court.
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[(g)] (h) Unless leave of court is granted, the instructions to Forms

204 through 206 of the rules of practice are to be used for all nonstan-

dard requests for production.

[(h)] (i) A party seeking the production of a written authorization in

compliance with the Health Insurance Portability and Accountability

Act to inspect and make copies of protected health information, or a

written authorization in compliance with the Public Health Service Act

to inspect and make copies of alcohol and drug records that are

protected by that act, shall file a motion pursuant to Section 13-11A.

A motion need not be filed to obtain such authorization in actions to

which Forms 204, 205 [and], 216, 219, 222, and 223 of the rules of

practice apply.

COMMENTARY: The changes to this section provide that in all

actions alleging medical negligence, production requests shall be lim-

ited to those in new Forms 219, 222, and 223, and twenty additional

requests for production as of right. The party to whom the additional

twenty as of right requests are directed may file specific, individual

objections to each such additional request. Upon motion of any party,

the judicial authority shall permit additional discovery if it is determined

that such requests for production filed to date are inappropriate or

inadequate in a particular action.

Sec. 13-14. Order for Compliance; Failure To Answer or Comply

with Order

(a) If any party has failed to answer interrogatories or to answer

them fairly, or has intentionally answered them falsely or in a manner

calculated to mislead, or has failed to respond to requests for produc-

tion or for disclosure of the existence and contents of an insurance
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policy or the limits thereof, or has failed to submit to a physical or

mental examination, or has failed to comply with a discovery order

made pursuant to Section 13-13, or has failed to comply with the

provisions of Section 13-15, or has failed to appear and testify at a

deposition duly noticed pursuant to this chapter, or has failed otherwise

substantially to comply with any other discovery order made pursuant

to Sections 13-6 through 13-11, the judicial authority may, on motion,

make such order proportional to the noncompliance as the ends of

justice require.

(b) Such orders may include the following:

(1) [The entry of a nonsuit or default against the party failing to

comply] An order of compliance;

(2) The award to the discovering party of the costs of the motion,

including a reasonable attorney’s fee;

(3) The entry of an order that the matters regarding which the discov-

ery was sought or other designated facts shall be taken to be estab-

lished for the purposes of the action in accordance with the claim of

the party obtaining the order;

(4) The entry of an order prohibiting the party who has failed to

comply from introducing designated matters in evidence;

(5) [If the party failing to comply is the plaintiff, the entry of a judgment

of dismissal] An order of dismissal, nonsuit or default.

(c) The failure to comply as described in this section may not be

excused on the ground that the discovery is objectionable unless

written objection as authorized by Sections 13-6 through 13-11 has

been filed.

(d) The failure to comply as described in this section shall be excused

and the judicial authority may not impose sanctions on a party for failure
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to provide information, including electronically stored information, lost

as the result of the routine, good-faith operation of a system or process

in the absence of a showing of intentional actions designed to avoid

known preservation obligations.

COMMENTARY: The changes to this section are intended to con-

form to appellate precedent. An order of compliance or other order

under this section must be proportional to the noncompliance.

Sec. 17-45. —Proceedings upon Motion for Summary Judg-

ment[; Request for Extension of Time To Respond]

(a) A motion for summary judgment shall be supported by appro-

priate documents, including but not limited to affidavits, certified tran-

scripts of testimony under oath, disclosures, written admissions and

other supporting documents.

(b) Unless otherwise ordered by the judicial authority, any adverse

party shall file and serve a response to the motion for summary judg-

ment within forty-five days of the filing of the motion, including opposing

affidavits and other available documentary evidence.

(c) Unless otherwise ordered by the judicial authority, the moving

party shall not claim the motion for summary judgment to the short

calendar less than forty-five days after the filing of the motion for

summary judgment.

COMMENTARY: The change to the title of this section is to make

it consistent with the amendments of January 1, 2017, which, among

other things, eliminated the provision for filing a request for extension

of time to respond to a motion for summary judgment.

Sec. E23-68. Where Presence of Person May Be by Means of an

Interactive Audiovisual Device

(See Appendix B)
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PROPOSED AMENDMENTS TO THE
FAMILY RULES

(NEW) Sec. 25-6A. Appearance by Self-Represented Party in addi-

tion to Appearance of Attorney

(a) A party may file an appearance as a self-represented party

without prior approval of the court even though there is an existing

appearance of one or more attorneys on file for that party. For purposes

of this section, a ‘‘party with dual representation’’ is a party for whom

one or more attorneys have current appearances on file and who also

has a current appearance on file as a self-represented party.

(b) Pursuant to Section 4-2, any pleading or other paper filed by or

on behalf of a party with dual representation must be signed by an

attorney of record for the party.

(c) If a party with dual representation files a motion that is not signed

by an attorney of record, the court may, upon its own motion or upon

the motion of any party, order that proceedings on the motion be

stayed until an attorney of record adopts said motion as if it were

signed by that attorney. The attorney may adopt the motion either by

filing a notice of such adoption with the court or by making an oral

statement to that effect in court on the record. Alternatively, if the party

with dual representation affirms to the court that no attorney is actively

representing the party with respect to any matters in the case in

which the motion was filed, the court may in its discretion order that

proceedings on the motion be stayed until the party with dual represen-

tation files a new appearance as a self-represented party in lieu of

the appearances of any and all attorneys of record for the party.

(d) Unless and until a motion filed by a party with dual representation

without the signature of the party’s attorney is adopted by the attorney,

disposed of, or withdrawn:



April 27, 2021 Page 91PBCONNECTICUT LAW JOURNAL

(1) The party with dual representation shall be solely responsible

for the prosecution or litigation of the motion; and

(2) An attorney of record for any other party in the case may commu-

nicate directly with the party with dual representation, but only with

respect to the subject matter of the motion.

(e) If two motions of a party with dual representation are scheduled

for hearing at the same time, with one or more having been signed

or adopted by the party’s attorney and one or more not having been

so signed or adopted, the court in its discretion may determine the

most appropriate method of proceeding with the hearing of the multi-

ple motions.

(f) If a party with dual representation files a pleading or paper, other

than a motion, which is not signed by the party’s attorney, the court

may treat such filing in the same manner as it may treat a motion

under this section or in such other manner as in its discretion it deems

appropriate under the circumstances.

COMMENTARY: The above rule is intended to clarify the procedures

to be followed when parties in family matters file appearances on their

own behalf even though they may also have, or intend to have, an

attorney who has filed an appearance. The rule recognizes that filing

a self-representation appearance may be desirable in order to receive

notices from the court. However, the rule is not intended to supersede

the requirement of Section 4-2 that a pleading or other paper filed on

behalf of a party who is represented by an attorney be signed by the

attorney. The rule also acknowledges the possibility that a party will

nevertheless file a motion without the attorney’s signature. In that

event, it is intended to provide guidance to the parties, attorneys, and
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the court about how to proceed. In exercising its discretion to stay

proceedings on a motion filed by a party without the attorney’s signa-

ture the court may consider any relevant circumstances, including,

but not limited to, the emergency nature, if any, of the motion; any

time limits imposed by statute or rule on the court’s hearing on the

motion; the pendency of another motion filed on behalf of the party

which has been signed or adopted by the party’s attorney, or by another

party, which concerns the same facts or legal issues; and the likelihood

that action by the court on the motion that has not been signed or

adopted by the attorney will substantially impact the adjudication of

other issues in the case.

Sec. 25-60A. Court-Ordered Private Evaluations

(a) If the court orders a private evaluation of any party or any child

in a family proceeding where custody, visitation or parental access is

at issue, a qualified, licensed health care provider [state licensed

mental health professional] shall conduct such evaluation.

(b) If the court has determined that an evaluation can be undertaken

and a qualified, licensed health care provider has been selected to

perform the evaluation, the court’s order for an evaluation shall contain

the name of the provider who is to undertake the evaluation, the

estimated cost of the evaluation, each party’s responsibility for the

cost of the evaluation, the professional credentials of the provider, the

estimated deadline by which the evaluation shall be completed and

submitted to the court, and the estimated fee of the provider for testi-

fying in court. The estimated cost of the evaluation shall include,

separately stated, the estimated fee of the provider for testifying in

court.
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(c) Not later than thirty days after the date of the completion of the

evaluation, the provider shall file a report containing the results of the

evaluation with the clerk of the court, who shall seal such report.

(d)[(b)] Notice of any orders relating to the evaluation ordered shall

be communicated to the evaluator by the guardian ad litem or, where

there is no guardian ad litem, by court personnel.

(e)[(c)] Until a court-ordered evaluation is filed with the clerk pursuant

to Section 25-60 (b), counsel for the parties shall not initiate contact

with the evaluator, unless otherwise ordered by the judicial authority.

(f)[(d)] The provisions of subsections (a) and (b) of Section 25-60

shall apply to completed private court-ordered evaluations.

COMMENTARY: The proposed amendment to subsection (a) sub-

stitutes the language used in General Statutes § 46b-6a, ‘‘qualified,

licensed health care provider’’, for the existing language, ‘‘state

licensed mental health professional’’. The new proposed subsection

(b) and (c) include the specific requirements in § 46b-6a as well as

an additional provision that the estimated fee of the provider for testi-

fying in court be separately stated. Although § 46b-6a does not require

that the estimated fee for testifying in court be included in the court’s

order, that information is essential. The evaluation report is not admissi-

ble in evidence under Practice Book Section 25-60 (c) unless the

provider is available for cross-examination. The parties should know

in advance what they will be expected to pay for the provider’s testi-

mony in court.
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PROPOSED AMENDMENTS TO THE
JUVENILE RULES

Sec. 26-1. Definitions Applicable to Proceedings on Juvenile

Matters

In these definitions and in the rules of practice and procedure on

juvenile matters, the singular shall include the plural and the plural,

the singular where appropriate.

(a) The definitions of the terms ‘‘child,’’ ‘‘abused,’’ ‘‘delinquent,’’

‘‘delinquent act,’’ ‘‘neglected,’’ ‘‘uncared for,’’ ‘‘alcohol-dependent,’’

[‘‘family with service needs,’’] ‘‘drug-dependent,’’ ‘‘serious juvenile

offense,’’ ‘‘serious juvenile offender,’’ ‘‘serious juvenile repeat

offender,’’ ‘‘predispositional study,’’ and ‘‘risk and needs assessment’’

shall be as set forth in General Statutes § 46b-120. The definition of

‘‘victim’’ shall be as set forth in General Statutes § 46b-122.

(b) ‘‘Commitment’’ means an order of the judicial authority whereby

custody and/or guardianship of a child are transferred to the Commis-

sioner of the Department of Children and Families.

(c) ‘‘Complaint’’ means a written allegation or statement presented

to the judicial authority that a child’s conduct as a delinquent [or

situation as a child from a family with service needs] brings the child

within the jurisdiction of the judicial authority as prescribed by General

Statutes § 46b-121.

(d) ‘‘Detention’’ means a secure building or staff secure facility for the

temporary care of a child who is the subject of a delinquency complaint.

[(e) ‘‘Family support center’’ means a community-based service

center for children and families involved with a complaint that has
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been filed with the Superior Court under General Statutes § 46b-149,

that provides multiple services, or access to such services, for the

purpose of preventing such children and families from having further

involvement with the court as families with service needs.]

[(f)] (e) ‘‘Guardian’’ means a person who has a judicially created

relationship with a child, which is intended to be permanent and self-

sustaining, as evidenced by the transfer to the caretaker of the following

parental rights with respect to the child: protection, education, care

and control of the person, custody of the person and decision making.

[(g)] (f) ‘‘Hearing’’ means an activity of the court on the record in

the presence of a judicial authority and shall include (1) ‘‘Adjudicatory

hearing’’: A court hearing to determine the validity of the facts alleged

in a petition or information to establish thereby the judicial authority’s

jurisdiction to decide the matter which is the subject of the petition or

information; (2) ‘‘Contested hearing on an order of temporary custody’’

means a hearing on an ex parte order of temporary custody or an

order to appear which is held not later than ten days from the day of

a preliminary hearing on such orders. Contested hearings shall be

held on consecutive days except for compelling circumstances or at

the request of the respondent; (3) ‘‘Dispositive hearing’’: The judicial

authority’s jurisdiction to adjudicate the matter which is the subject of

the petition or information having been established, a court hearing

in which the judicial authority, after considering the social study or

predispositional study and the total circumstances of the child, orders

whatever action is in the best interests of the child or family and, where

applicable, the community. In the discretion of the judicial authority,

evidence concerning adjudication and disposition may be presented
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in a single hearing; (4) ‘‘Preliminary hearing’’ means a hearing on an

ex parte order of temporary custody or an order to appear or the first

hearing on a petition alleging that a child is uncared for, abused, or

neglected. A preliminary hearing on any ex parte custody order or

order to appear shall be held not later than ten days from the issuance

of the order; (5) ‘‘Plea hearing’’ is a hearing at which (A) a parent or

guardian who is a named respondent in a neglect, uncared for or

dependency petition, upon being advised of his or her rights, admits,

denies, or pleads nolo contendere to allegations contained in the

petition; or (B) a child who is a named respondent in a delinquency

petition or information enters a plea of not guilty, guilty, or nolo conten-

dere upon being advised of the charges against him or her contained

in the information or petition[, or a hearing at which a child who is a

named respondent in a family with service needs petition admits or

denies the allegations contained in the petition upon being advised of

the allegations]; (6) ‘‘Probation status review hearing’’ means a hearing

requested, ex parte, by a probation officer regardless of whether a

new offense or violation has been filed. The court may grant the ex

parte request, in the best interest of the child or the public, and convene

a hearing on the request within seven days.

[(h)] (g) ‘‘Indian child’’ means an unmarried person under age eigh-

teen who is either a member of a federally recognized Indian tribe or

is eligible for membership in a federally recognized Indian tribe and

is the biological child of a member of a federally recognized Indian

tribe, and is involved in custody proceedings, excluding delinquency

proceedings.
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[(i)] (h) ‘‘Parent’’ means a biological mother or father or adoptive

mother or father except a biological or adoptive mother or father whose

parental rights have been terminated; or the father of any child born

out of wedlock, provided at the time of the filing of the petition (1) he

has been adjudicated the father of such child by a court which pos-

sessed the authority to make such adjudication, or (2) he has acknowl-

edged in writing to be the father of such child, or (3) he has contributed

regularly to the support of such child, or (4) his name appears on the

birth certificate, or (5) he has filed a claim for paternity as provided

under General Statutes § 46b-172a, or (6) he has been named in the

petition as the father of the minor child by the mother.

[(j)] (i) ‘‘Parties’’ includes: (1) The child who is the subject of a

proceeding and those additional persons as defined herein; (2) ‘‘Legal

party’’: Any person, including a parent, whose legal relationship to the

matter pending before the judicial authority is of such a nature and

kind as to mandate the receipt of proper legal notice as a condition

precedent to the establishment of the judicial authority’s jurisdiction

to adjudicate the matter pending before it; and (3) ‘‘Intervening party’’:

Any person who is permitted to intervene in accordance with Section

35a-4.

[(k)] (j) ‘‘Permanency plan’’ means a plan developed by the Commis-

sioner of the Department of Children and Families for the permanent

placement of a child in the commissioner’s care. Permanency plans

shall be reviewed by the judicial authority as prescribed in General

Statutes §§ 17a-110 (b), 17a-111b (c), 46b-129 (k), and 46b-149 (h).
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[(l)] (k) ‘‘Petition’’ means a formal pleading, executed under oath,

alleging that the respondent is within the judicial authority’s jurisdiction

to adjudicate the matter which is the subject of the petition by reason

of cited statutory provisions and seeking a disposition. Except for a

petition for erasure of record, such petitions invoke a judicial hearing

and shall be filed by any one of the parties authorized to do so by

statute.

[(m)] (l) ‘‘Information’’ means a formal pleading filed by a prosecutor

alleging that a child in a delinquency matter is within the judicial author-

ity’s jurisdiction.

[(n)] (m) ‘‘Probation supervision’’ means a legal status whereby a

juvenile who has been adjudicated delinquent is placed by the court

under the supervision of juvenile probation for a specified period of

time and upon such terms as the court determines.

[(o)] (n) ‘‘Probation supervision with residential placement’’ means

a legal status where by a juvenile who has been adjudicated delinquent

is placed by the court under the supervision of juvenile probation for

a specified period of time, upon such terms as the court determines,

that include a period of placement in a secure or staff-secure residential

treatment facility, as ordered by the court, and a period of supervision

in the community.

[(p)] (o) ‘‘Respondent’’ means a person who is alleged to be a

delinquent or a child from a family with service needs, or a parent or

a guardian of a child who is the subject of a petition alleging that the

child is uncared for, abused, neglected, or requesting termination of

parental rights.
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[(q)] (p) ‘‘Secure-residential facility’’ means a hardware-secured resi-

dential facility that includes direct staff supervision, surveillance

enhancements and physical barriers that allow for close supervision

and controlled movement in a treatment setting.

[(r)] (q) ‘‘Specific steps’’ means those judicially determined steps

the parent or guardian and the Commissioner of the Department of

Children and Families should take in order for the parent or guardian

to retain or regain custody of a child.

[(s)] (r) ‘‘Staff secure facility’’ means a residential facility: (1) that

does not include construction features designed to physically restrict

the movements and activities of juvenile residents who are placed

therein, (2) that may establish reasonable rules restricting entrance

to and egress from the facility, and (3) in which the movements and

activities of individual juvenile residents may, for treatment purposes,

be restricted or subject to control through the use of intensive staff

supervision.

[(t)] (s) ‘‘Staff-secure residential facility’’ means a residential facility

that provides residential treatment for children in a structured setting

where the children are monitored by staff.

[(u)] (t) ‘‘Supervision’’ includes: (1) ‘‘Nonjudicial supervision’’: A legal

status without the filing of a petition or a court conviction or adjudication

but following the child’s admission to a complaint wherein a probation

officer exercises supervision over the child with the consent of the child

and the parent; (2) ‘‘Protective supervision’’: A disposition following

adjudication in neglected, abused or uncared for cases created by an

order of the judicial authority requesting a supervising agency other
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than the court to assume the responsibility of furthering the welfare

of the family and best interests of the child when the child’s place of

abode remains with the parent or any suitable or worthy person, or

when the judicial authority vests custody or guardianship in another

suitable and worthy person, subject to the continuing jurisdiction of

the court; and (3) ‘‘Judicial supervision’’: A legal status similar to proba-

tion for a child adjudicated to be from a family with service needs or

subject to supervision pursuant to an order of suspended proceedings

under General Statutes § 46b-133b or § 46b-133e.

[(v)] (u) ‘‘Take into Custody Order’’ means an order by a judicial

authority that a child be taken into custody and immediately turned

over to a detention superintendent where probable cause has been

found that the child has committed a delinquent act, there is no less

restrictive alternative available, and the child meets the criteria set

forth in Section 31a-13.

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020. This section has

been revised accordingly.

CHAPTER 27
Reception and Processing of Delinquency [and Family

with Service Needs] Complaints or Petitions

[Sec. 27-9. Family with Service Needs Referrals

(a) Any complaint alleging that a child is from a family with service

needs shall be referred to a probation officer, who shall determine its

sufficiency as a family with service needs complaint. If the probation

officer determines the complaint is sufficient, the probation officer shall,
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after initial assessment promptly refer the child and the child’s family

to a suitable community-based program or other service provider or

to a family support center for voluntary services.

(b) If the child and the child’s family are referred to a community-

based program or other service provider and the person in charge of

such program or provider determines that the child and the child’s

family can no longer benefit from its services, such person shall inform

the probation officer, who shall, after an appropriate assessment, either

refer the child and the child’s family to a family support center for

additional services or determine whether or not to file a petition with

the court. If the child and the child’s family are referred to a family

support center and the person in charge of the family support center

determines that the child and the child’s family can no longer benefit

from its services, such person shall inform the probation officer, who

may file a petition with the court.

(c) When a judicial authority, after a petition has been filed, refers

a child alleged to be from a family with service needs to community-

based services or other services or a family support center pursuant

to General Statutes § 46b-149 (e), the referral order should provide that

upon successful resolution, the matter will be dismissed and erased

without the filing of a request, application, or petition for erasure for

all purposes except subsequent consideration for nonjudicial handling

of a delinquency complaint under Section 27-4A.]

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020; therefore, this

section is obsolete.
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CHAPTER 29
Reception and Processing of Delinquency [and Child from

Family with Service Needs] Petitions and Delinquency
Informations

Sec. 29-1. Contents of Delinquency [and Family with Service

Needs] Petitions or [Delinquency] Informations

[(a)] A delinquency petition or information shall set forth in plain,

concise and definite language the offense which the petitioner con-

tends the child has committed. The petition or information shall further

state the citation of any provision of law which is the basis of the

petition or information, together with a statement that the offense

occurred on or about a particular date or period of time at a particu-

lar location.

[(b) A family with service needs petition shall set forth in plain,

concise and definite language the specific misconduct which the peti-

tioner contends the child or youth has committed. The petition shall

further state the citation of any provision of law which is the basis of

the petition, together with a statement that the misconduct occurred

on or about a particular date or period of time at a particular location.]

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020. This section has

been revised accordingly.

[Sec. 29-1B. Processing of Family with Service Needs Petitions

The procedures promulgated in General Statutes § 46b-149 shall

apply. Court process shall be initiated by a petition filed by a probation

officer and signed and verified by the juvenile prosecutor.]

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020; therefore this

section is obsolete.
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Sec. 29-2. Service of Petitions

(a) Notice of summons, together with a copy of the verified delin-

quency [or family with service needs] petition, may be made to the

child or youth and parent, guardian or other person having control of

the child or youth by service in accordance with any one of the methods

set out in General Statutes § 46b-128. Any notice sent by first class

mail shall include a provision informing the party that appearance in

court as a result of the notice may subject the appearing party to the

jurisdiction of the court. If the child or youth does not appear on the

plea date, service shall be made in accordance with General Statutes

§ 46b-128 [or § 46b-149 (d), as appropriate].

(b) Petitions alleging delinquency [or family with service needs mis-

conduct] shall be served or delivered not less than seven days before

the date of the hearing which shall be held not more than thirty days

from the date of filing of the petition.

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020. This section has

been revised accordingly.

Sec. 30-2A. [Family with Service Needs] Nondelinquent Juvenile

Runaway from Another State and Detention

[(a) No child who has been adjudicated as a child from a family with

service needs in accordance with General Statutes § 46b-149 may

be processed or held in a juvenile detention center as a delinquent

child, or be convicted as a delinquent, solely for the violation of a valid

order which regulates future conduct of the child that was issued by

the court following such an adjudication, and no such child who is



Page 104PB April 27, 2021CONNECTICUT LAW JOURNAL

charged or found to be in violation of any such order may be ordered

detained in any juvenile detention center.

(b)] No nondelinquent juvenile runaway from another state may be

held in a juvenile detention center in accordance with the provisions

of General Statutes § 46b-151h.

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020. This section has

been revised accordingly.

CHAPTER 30a
DELINQUENCY [AND FAMILY WITH

SERVICE NEEDS] HEARINGS

Sec. 30a-1. Initial Plea Hearing

(a) The judicial authority shall begin the hearing by determining

whether all necessary parties are present and that the rules governing

service or notice for nonappearing parties have been complied with,

and shall note these facts for the record. The judicial authority shall

then inform the parties of the substance of the petition or information.

(b) In age appropriate language, the judicial authority prior to any

plea shall advise the child or youth and parent or guardian of the

following rights:

(1) That the child or youth is not obligated to say anything and that

anything that is said may be used against the child or youth.
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(2) That the child or youth is entitled to the services of an attorney

and that if the child or youth and the parent or parents, or guardian

are unable to afford an attorney for the child or youth, an application

for a public defender or an attorney appointed by the chief public

defender should be completed and filed with the Office of the Public

Defender or the clerk of the court to request an attorney without cost.

(3) That the child or youth will not be questioned unless he or she

consents, that the child or youth can consult with an attorney before

being questioned and may have an attorney present during ques-

tioning, and that the child or youth can stop answering questions at

any time.

(4) That the child or youth has the right to a trial and the rights of

confrontation and cross examination of witnesses.

(c) Notwithstanding any prior statement acknowledging responsibil-

ity for the acts alleged, the judicial authority shall inquire of the child

or youth whether the child or youth presently admits or denies the

allegations of the petition or information.

(d) If the judicial authority determines that a child or youth, or the

parent, parents or guardian of a child or youth are unable to afford

counsel for the child or youth, the judicial authority shall, in a delin-

quency proceeding, appoint the Office of the Public Defender to repre-

sent the child or youth[, or in a family with service needs proceeding,

notify the chief public defender, who shall assign an attorney to repre-

sent the child or youth].

(e) If the judicial authority, even in the absence of a request for

appointment of counsel, determines that the interests of justice require
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the provision of an attorney to represent the child, youth or the child’s

or youth’s parent or parents, guardian or other person having control

of the child or youth, in any delinquency [or family with service needs]

proceeding, the judicial authority may appoint an attorney to represent

any such party and shall notify the chief public defender who shall

assign an attorney to represent any such party. Where, under the

provisions of this section, the court so appoints counsel for any such

party who is found able to pay, in whole or in part, the cost thereof,

the judicial authority shall assess as costs on the appropriate form

against such parent or parents, guardian or other person having control

of the child or youth, including any agency vested with the legal custody

of the child or youth, the expense so incurred and paid by the Public

Defender Services Commission in providing such counsel, to the extent

of their financial ability to do so in accordance with the rates established

by the Public Defender Services Commission for compensation of

counsel.

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020. This section has

been revised accordingly.

[Sec. 30a-1A. Family with Service Needs Preadjudication Con-

tinuance

If a family with service needs petition is filed and it appears that the

interest of the child or the family may be best served, prior to adjudica-

tion, by referral to community-based or other services, the judicial

authority may permit the matter to be continued for a reasonable period

of time not to exceed six months, which time period may be extended
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by an additional three months for cause. If it appears at the conclusion

of the continuance that the matter has been satisfactorily resolved,

the judicial authority may dismiss the petition.]

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020; therefore, this

section is obsolete.

Sec. 30a-2. Pretrial Conference

(a) When counsel is requested, or responsibility is denied, the case

may be continued for a pretrial conference. At the pretrial, the parties

may agree that a substitute information will be filed, or that certain

charges will be nolled or dismissed. If the child or youth and parent

or guardian subsequently execute a written statement of responsibility

at the pretrial conference, or the attorney for the child or youth conveys

to the prosecutor an agreement on the adjudicatory grounds, a predis-

positional study shall be compiled by the probation department and

the case shall be assigned for a plea and dispositional hearing.

(b) If a plea agreement has been reached by the parties which

contemplates the entry of [an admission in a family with service needs

case, or] a plea of guilty or nolo contendere in a delinquency case,

and the recommendation of a particular disposition, the agreement

shall be disclosed in open court at the time the plea is offered. There-

upon the judicial authority may accept or reject any agreement, or

may defer the decision on acceptance or rejection of the agreement

until it has had an opportunity to review the predispositional study.
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COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020. This section has

been revised accordingly.

Sec. 30a-3. –Standard[s] of Proof; Burden of Going Forward

(a) The standard of proof for a delinquency adjudication is evidence

beyond a reasonable doubt [and for a family with service needs adjudi-

cation is clear and convincing evidence].

(b) The burden of going forward with evidence shall rest with the

juvenile prosecutor.

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020. This section has

been revised accordingly.

Sec. 30a-5. Dispositional Hearing

(a) The dispositional hearing may follow immediately upon an adjudi-

cation.

(b) The judicial authority may admit into evidence any testimony

that is considered relevant to the issue of the disposition, in any form

the judicial authority finds of probative value, but no disposition shall

be made by the judicial authority until the predispositional study, unless

waived, has been submitted. A written predispositional study may be

waived by the judicial authority for good cause shown upon the request

of the parties, provided that the basis for the waiver and the probation

officer’s oral summary of any investigation are both placed on the

record. The predispositional study shall be presented to the judicial

authority and copies thereof shall be provided to all counsel in sufficient
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time for them to prepare adequately for the dispositional hearing,

and, in any event, no less than forty-eight hours prior to the date of

the disposition.

(c) The prosecutor and the child and parent or guardian shall have

the right to produce witnesses on behalf of any dispositional plan they

may wish to offer.

(d) Prior to any disposition, the child shall be allowed a reasonable

opportunity to make a personal statement to the judicial authority in

mitigation of any disposition.

(e) The judicial authority shall determine an appropriate disposition

upon adjudication of a child as delinquent in accordance with General

Statutes § 46b-140.

[(f) The judicial authority shall determine an appropriate disposition

upon adjudication of a child from a family with service needs in accord-

ance with General Statutes § 46b-149 (f).

(g) The judicial authority shall determine the appropriate disposition

upon a finding that a child adjudicated as a child from a family with

service needs has violated a valid court order.]

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020. This section has

been revised accordingly.

Sec. 30a-9. Appeals in Delinquency [and Family with Service

Needs] Proceedings

The rules governing other appeals shall, so far as applicable, be

the rules for all proceedings in delinquency [and family with service

needs] appeals.
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COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020. This section has

been revised accordingly.

CHAPTER 31a
DELINQUENCY [AND FAMILY WITH SERVICE

NEEDS] MOTIONS AND APPLICATIONS

[Sec. 31a-13A. Temporary Custody Order—Family with Service

Needs Petition

If it appears from the allegations of a petition or other sworn affirma-

tion that there is: (1) A strong probability that the child may do some-

thing that is injurious to himself or herself prior to court disposition;

(2) a strong probability that the child will run away prior to the hearing;

or (3) a need to hold the child for another jurisdiction, a judicial authority

may vest temporary custody of such child in some suitable person or

agency. A hearing on temporary custody shall be held not later than

ten days after the date on which a judicial authority signs an order of

temporary custody. Following such hearing, the judicial authority may

order that the child’s temporary custody continue to be vested in some

suitable person or agency.]

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020; therefore, this

section is obsolete.

Sec. 31a-14. Physical and Mental Examinations

(a) No physical and/or mental examination or examinations by any

physician, psychologist, psychiatrist or social worker shall be ordered

by the judicial authority of any child denying delinquent behavior [or
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status as a child or youth from a family with service needs] prior to

the adjudication, except (1) with the agreement of the child’s or youth’s

parent or guardian and attorney, (2) when the child or youth has

executed a written statement of responsibility, (3) when the judicial

authority finds that there is a question of the child’s or youth’s compe-

tence to understand the nature of the proceedings or to participate in

the defense, or a question of the child or youth having been mentally

capable of unlawful intent at the time of the commission of the alleged

act, or (4) where the child or youth has been detained and as an incident

of detention is administered a physical examination to establish the

existence of any contagious or infectious condition.

(b) Any information concerning a child or youth that is obtained

during any mental health screening or assessment of such child or

youth shall be used solely for planning and treatment purposes and

shall otherwise be confidential and retained in the files of the entity

performing such screening or assessment. Such information may be

further disclosed only for the purposes of any court-ordered evaluation

or treatment of the child or youth, or provision of services to the child

or youth, or pursuant to General Statutes §§ 17a-101 to 17a-101e,

inclusive, 17b-450, 17b-451 or 51-36a. Such information shall not

be subject to subpoena or other court process for use in any other

proceeding or for any other purpose.

(c) Upon a showing that the mental health of a child or youth is at

issue, either prior to adjudication for the reasons set forth in subsection

(a) herein or subsequent thereto as a determinate of disposition, the

judicial authority may order a child’s or youth’s placement for a period
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not to exceed thirty days in a hospital or other institution empowered

by law to treat mentally ill children for study and a report on the child’s

or youth’s mental condition.

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020. This section has

been revised accordingly.

Sec. 31a-16. Discovery

(a) The child or youth or the juvenile prosecutor shall be permitted

pretrial discovery in accordance with subsections (b), (c) and (d) of

this section by interrogatory, production, inspection or deposition of a

person in delinquency [or family with service needs] matters if the

information or material sought is not otherwise obtainable and upon

a finding that proceedings will not be unduly delayed.

(b) Motions or requests for discovery shall be filed with the court in

accordance with Section 31a-1. The clerk shall calendar any such

motion or request for a hearing. Objections to such motions or requests

may be filed with the court and served in accordance with Sections

10-12 through 10-17 not later than ten days of the filing of the motion

or request unless the judicial authority, for good cause shown, allows

a later filing. Upon its own motion or upon the request or motion of a

party, the judicial authority may, after a hearing, order discovery. The

judicial authority shall fix the times for filing and for responding to

discovery motions and requests and, when appropriate, shall fix the

hour, place, manner, terms and conditions of responses to the motions

and requests, provided that the party seeking discovery shall be
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allowed a reasonable opportunity to obtain information needed for the

preparation of the case.

(c) Motions or requests for discovery should not be filed unless the

moving party has attempted unsuccessfully to obtain an agreement

to disclose from the party or person from whom information is being

sought.

(d) The provisions of Sections 40-2 through 40-6, inclusive, 40-7

(b), 40-8 through 40-16, inclusive, and 40-26 through 40-58, inclusive,

of the rules of procedure in criminal matters shall be applied by the

judicial authority in determining whether to grant, limit or set conditions

on the requested discovery, issue any protective orders, or order

appropriate sanctions for any clear misuse of discovery or arbitrary

delay or refusal to comply with a discovery request.

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020. This section has

been revised accordingly.

[Sec. 31a-19A. Motion for Extension or Revocation of Family

with Service Needs Commitment; Motion for Review of Per-

manency Plan

(a) The Commissioner of the Department of Children and Families

may file a motion for an extension of a commitment of a child who

has been adjudicated as a child from a family with service needs on

the grounds that an extension would be in the best interests of the

child. The clerk shall give notice to the child, the child’s parent or

guardian, all counsel of record at the time of disposition and, if applica-

ble, the guardian ad litem not later than fourteen days prior to the
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hearing upon such motion. The judicial authority may, after hearing

and upon finding that such extension is in the best interests of the

child and that there is no suitable less restrictive alternative, continue

the commitment for an additional indefinite period of not more than

eighteen months.

(b) The Commissioner of the Department of Children and Families

may at any time file a motion to revoke a commitment of a child who

has been adjudicated as a child from a family with service needs, or

the parent or guardian of such child may at any time but not more

often than once every six months file a motion with the judicial authority

which committed the child to revoke such commitment. The clerk shall

notify the child, the child’s parent or guardian, all counsel of record at

the time of disposition, if applicable, the guardian ad litem, and the

Commissioner of the Department of Children and Families of any

motion filed to revoke a commitment under this subsection, and of the

time when a hearing on such motion will be held.

(c) Not later than twelve months after the commitment of a child

who has been adjudicated as a child from a family with service needs

to the Commissioner of the Department of Children and Families, the

judicial authority shall hold a permanency hearing. Such a hearing will

be held every twelve months thereafter if the child remains committed.

Such a hearing also may include the submission of a motion to the

judicial authority by the Commissioner of the Department of Children

and Families, the child’s parent or guardian to either extend or revoke

the commitment.
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(d) At least sixty days prior to each permanency hearing required

under subsection (c) of this section, the Commissioner of the Depart-

ment of Children and Families shall file a permanency plan with the

judicial authority. At each permanency hearing, the judicial authority

shall review and approve a permanency plan that is in the best interests

of the child and takes into consideration the child’s need for perma-

nency. That judicial authority shall also determine whether the Com-

missioner of the Department of Children and Families has made rea-

sonable efforts to achieve the permanency plan.]

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020; therefore, this

section is obsolete.

[Sec. 31a-20. Petition for Violation of Family with Service Needs

Post-Adjudicatory Orders

(a) When a child who has been adjudicated as a child from a family

with service needs violates any valid order which regulates future

conduct of the child made by the judicial authority following such an

adjudication, a probation officer, on receipt of a complaint setting forth

the facts alleged to be a violation, or on the probation officer’s own

motion on the basis of his or her knowledge of such a violation, may

file a petition with the court alleging that the child has violated a

valid court order and setting forth the facts claimed to constitute such

a violation.

(b) The judicial authority will ensure that the child is provided an

evidentiary hearing on the allegations contained in the petition and

that counsel is assigned for the child or youth pursuant to Section

30a-1 of these rules or that counsel of record is notified of the eviden-

tiary hearing.
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(c) Upon a finding by the judicial authority by clear and convincing

evidence that the child has violated a valid court order, the judicial

authority may (1) order the child to remain in such child’s home or in

the custody of a relative or any other suitable person, subject to the

supervision of a probation officer, (2) upon a finding that there is no

less restrictive alternative appropriate to the needs of the child and

the community, enter an order that directs or authorizes a peace officer

or other appropriate person to place the child in a staff-secure facility

under the auspices of the court support services division of the Judicial

Branch for a period not to exceed forty-five days, with review by the

judicial authority every fifteen days to consider whether continued

placement is appropriate, at the end of which period the child shall

be returned to the community and may be subject to the supervision

of a probation officer, or (3) order that the child be committed to the

care and custody of the Commissioner of the Department of Children

and Families for a period not to exceed eighteen months and that the

child cooperate in such care and custody.]

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020; therefore, this

section is obsolete.

[Sec. 31a-21. Petition for Child from a Family with Service Needs

at Imminent Risk

(a) When a child who has been adjudicated as a child from a family

with service needs is under an order of supervision or an order of

commitment to the Commissioner of the Department of Children and

Families and is believed to be in imminent risk of physical harm from

the child’s surroundings or other circumstances, a probation officer,

on receipt of a complaint setting forth facts alleging such risk, or on
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the probation officer’s own motion on the basis of his or her knowledge

of such risk, may file a petition alleging that the child is in imminent

risk of physical harm and setting forth facts claimed to constitute

such risk. Service shall be made in accordance with subsection (d)

of General Statutes § 46b-149.

(b) If it appears from the specific allegations of the petition and

other verified affirmations of fact accompanying the petition, or made

subsequent thereto, that there is probable cause to believe that (1)

the child is in imminent risk of physical harm from the child’s surround-

ings, (2) as a result of such condition, the child’s safety is endangered

and immediate removal from such surroundings is necessary to ensure

the child’s safety, and (3) there is no less restrictive alternative avail-

able, the judicial authority shall enter an order that directs or authorizes

a peace officer or other appropriate person to place the child in a staff-

secure facility under the auspices of the court support services division

of the Judicial Branch for a period not to exceed forty-five days, subject

to subsection (e) of this section, with review by the judicial authority

every fifteen days to consider whether continued placement is appro-

priate.

(c) The judicial authority will ensure that the child is provided an

evidentiary hearing on the allegations contained in the petition and

that counsel is assigned for the child pursuant to Section 30a-1 of

these rules or that counsel of record is notified of the filing of the

imminent risk petition.

(d) Not later than the end of such forty-five day period, the child

shall either be (1) returned to the community for appropriate services

subject to the supervision of a probation officer or an existing commit-
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ment to the Commissioner of the Department of Children and Families;

or (2) committed to the Commissioner of the Department of Children

and Families for a period not to exceed eighteen months if a hearing

has been held and the judicial authority has found, based on clear

and convincing evidence, that (i) the child is in imminent risk of physical

harm from the child’s surroundings, (ii) as a result of such condition,

the child’s safety is endangered and removal from such surroundings

is necessary to ensure the child’s safety, and (iii) there is no less

restrictive alternative available. Any such child shall be entitled to the

same procedural protections as are afforded to a delinquent child.

(e) No child shall be held prior to a hearing on a petition under this

section for more than twenty-four hours, excluding Saturdays, Sundays

and holidays.]

COMMENTARY: Number 19-187 of the 2019 Public Acts eliminated

family with service needs filings as of July 1, 2020; therefore, this

section is obsolete.

Sec. 35a-20. Motions for Reinstatement of Parent [or Former

Legal Guardian] as Guardian [or Modification of Guardian-

ship Post-Disposition]

(a) Whenever a parent [or former legal guardian] whose guardian-

ship rights to a child or youth were removed and transferred to another

person or an agency other than the Department of Children and Fami-

lies by the Superior Court for juvenile matters seeks reinstatement as

that child’s or youth’s guardian, the parent [or former legal guardian]

may file a motion for reinstatement of guardianship with the court that

ordered the transfer of guardianship. [In other post-dispositional cases

concerning a child or youth whose legal guardianship was transferred

to a person other than a parent or former legal guardian, or to an
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agency other than the Department of Children and Families, any per-

son permitted to intervene may move the court to modify the award

of guardianship.]

(b) The clerk shall assign such motion a hearing date and issue a

summons to the current guardian and the nonmoving parent or parents.

The moving party shall cause a copy of such motion and summons

to be served on the child’s or youth’s current legal guardian(s) and

the nonmoving parent or parents.

(c) Before acting on such motion, the judicial authority shall deter-

mine if the court still has custody jurisdiction and shall request, if

necessary, that the Commissioner of the Department of Children and

Families conduct an investigation and submit a home study that sets

forth written findings and recommendations before rendering a

decision.

(d) The hearing on a motion for reinstatement of guardianship is

dispositional in nature. [The party] If the parent seeking reinstatement

of guardianship demonstrates that the factors that resulted in the

parent’s removal as guardian are resolved satisfactorily, the parent is

entitled to a presumption that reinstatement is in the best interest of

the child or youth. The party opposing reinstatement of guardianship

has the burden of proof to rebut this presumption by clear and convinc-

ing evidence. [establish that cause for transfer of guardianship to

another person or agency no longer exists. The judicial authority shall

then determine if reinstatement of guardianship is in the child’s or

youth’s best interest.

(e) The hearing on a motion for post-dispositional modification of a

guardianship order is dispositional in nature. The party seeking to
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modify the existing guardianship order has the burden of proof to

establish that the movant’s proposed guardian is suitable and worthy.

The judicial authority shall then determine if transfer of guardianship

to that proposed guardian is in the child’s or youth’s best interest.]

COMMENTARY: Consistent with the decision in In re Zakai F.,336

Conn. 272, A.3d (2020), this amendment to Section 35a-20

specifies the presumptions and burdens when a parent whose guard-

ianship rights were removed seeks reinstatement, and transfers the

provisions related to reinstatement by former legal guardians to new

Section 35a-20A.

(NEW) Sec. 35a-20A. Motions for Reinstatement of Former Legal

Guardian as Guardian or Modification of Guardianship

Post-Disposition

(a) Whenever a former legal guardian whose guardianship rights to

a child or youth were removed and transferred to another person or

an agency other than the Department of Children and Families by the

Superior Court for juvenile matters seeks reinstatement as that child’s

or youth’s guardian, the former legal guardian may file a motion for

reinstatement of guardianship with the court that ordered the transfer

of guardianship. In other post-dispositional cases concerning a child

or youth whose legal guardianship was transferred to a person other

than a parent or former legal guardian, or to an agency other than

the Department of Children and Families, any person permitted to

intervene may move the court to modify the award of guardianship.

(b) The clerk shall assign such motion a hearing date and issue a

summons to the current guardian and the parent or parents. The

moving party shall cause a copy of such motion and summons to be
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served on the child’s or youth’s current legal guardian(s) and the parent

or parents.

(c) Before acting on such motion, the judicial authority shall deter-

mine if the court still has custody jurisdiction and shall request, if

necessary, that the Commissioner of the Department of Children and

Families conduct an investigation and submit a home study that sets

forth written findings and recommendations before rendering a

decision.

(d) The hearing on a motion for reinstatement of guardianship is

dispositional in nature. The former legal guardian seeking reinstate-

ment of guardianship has the burden of proof to establish that cause

for transfer of guardianship to another person or agency no longer

exists. The judicial authority shall then determine if reinstatement of

guardianship is in the child’s or youth’s best interest.

(e) The hearing on a motion for post-dispositional modification of a

guardianship order is dispositional in nature. The party seeking to

modify the existing guardianship order has the burden of proof to

establish that the movant’s proposed guardian is suitable and worthy.

The judicial authority shall then determine if transfer of guardianship

to that proposed guardian is in the child’s or youth’s best interest.

COMMENTARY: New Section 35a-20A contains provisions related

to reinstatement of guardianship by former legal guardians, which

were previously contained in Section 35a-20. The amendments to

Section 35a-20 were made for consistency with In re Zakai F., 336

Conn. 272, A.3d (2020).

Sec. 35a-21. Appeals in Child Protection Matters

(a) Unless a different period is provided by statute, appeals from

final judgments or decisions of the Superior Court in child protection
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matters shall be taken within twenty days from the issuance of notice

of the rendition of the judgment or decision from which the appeal is

taken. If an extension to file an appeal is granted, the extension may

not exceed an additional twenty days in all child protection appeals,

except in an appeal in a termination of parental rights proceeding, the

extension may not exceed an additional forty days [or within twenty

days from the granting of any extension to appeal] pursuant to Section

79a-2.

(b) If an indigent party, child or youth wishes to appeal a final

decision, the trial attorney shall file an appeal or seek review by an

appellate review attorney in accordance with the rules for appeals

in child protection matters in Chapter 79a. The reviewing attorney

determining whether there is a nonfrivolous ground for appeal shall

file a limited ‘‘in addition to’’ appearance with the trial court for purposes

of reviewing the merits of an appeal. If the reviewing attorney deter-

mines there is merit to an appeal, [such attorney] the reviewing attorney

shall notify the court, and the court shall grant the indigent party’s

application for appellate counsel, who shall file a limited ‘‘in addition

to’’ appearance for the appeal with the Appellate Court. The trial attor-

ney shall remain in the underlying juvenile matters case in order to

handle ongoing procedures before the local or regional juvenile court.

Any attorney who files an appeal or files an appearance in the Appellate

Court after an appeal has been filed shall be deemed to have appeared

in the trial court for the limited purpose of prosecuting or defending

the appeal.

(c) Unless a new appeal period is created pursuant to Section 79a-

2 (a), the time to take an appeal shall not be extended past forty
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days[,] for an appeal from a judgment that did not result in a termination

of parental rights (the original twenty days plus one twenty day exten-

sion for appellate review) or past sixty days for an appeal from a

judgment terminating parental rights (the original twenty days plus one

forty day extension for appellate review), from the date of the issuance

of notice of the rendition of the judgment or decision.

COMMENTARY: The changes to this section were adopted by the

judges of the Superior Court on June 26, 2020, and became effective

on July 14, 2020, on an interim basis, pursuant to Section 1-9 of the

Practice Book. The changes are in response to the Supreme Court

opinion in In re Taijha H.-B., 333 Conn. 297, 216 A.3d 601 (2019),

and are intended to be consistent with revisions to the Rules of Appel-

late Procedure.

PROPOSED AMENDMENTS TO THE
CRIMINAL RULES

Sec. 37-1. Arraignment; Timing, Alternative Proceedings

(a) Unless otherwise provided in this section, [A]a defendant who

is not released from custody sooner shall be brought before a judicial

authority for arraignment no later than the first court day following

arrest. [Any defendant who is hospitalized, has escaped, or is other-

wise incapacitated shall be presented no later than the next court

day following such defendant’s medical discharge or return to police

custody.] A defendant not in custody shall appear for arraignment in

person at the time and place specified in the summons or the terms

of release, or at such other date or place fixed by the judicial authority.

(b) Except as provided in subsection (c) of this section, any defend-

ant who is hospitalized, has escaped, or is otherwise incapacitated
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shall be presented for arraignment no later than the next court day

following such defendant’s medical discharge or return to police cus-

tody or a determination that the defendant is no longer incapacitated.

(c) The judicial authority may, upon motion of any party or upon its

own motion, and for good cause shown, arraign remotely, via inter-

active audiovisual device or other remote technology, any defendant

who is hospitalized or otherwise incapacitated or, if a remote arraign-

ment is not feasible, arraign the defendant without his or her presence.

Upon request, the judicial authority shall provide counsel for the

defendant with a reasonable opportunity to consult with the defendant

privately prior to any hearing on such motion and any arraignment

conducted pursuant to this subsection. For the purposes of this subsec-

tion, ‘‘good cause’’ includes, but is not limited to, a risk that the defend-

ant’s constitutional rights may be violated were the defendant’s arraign-

ment to be conducted in accordance with subsection (b) of this section.

(d) An arraignment conducted in accordance with subsection (c) of

this section shall, in all other respects, be carried out in accordance

with the rules and procedures otherwise applicable to arraignments,

and any such arraignment shall be considered to have complied with

the requirements set forth in General Statutes § 54-1g.

(e) Any defendant whom the court has arraigned pursuant to subsec-

tion (c) of this section and who has not posted bond or been otherwise

released from custody prior to his or her medical discharge or a deter-

mination that he or she is no longer incapacitated shall be presented

to the court no later than the next court day following his or her medical

discharge or the determination that he or she no longer incapacitated.
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(f) Any defendant whom the court has arraigned pursuant to subsec-

tion (c) of this section shall have the right to de novo review of any

orders entered at such arraignment.

COMMENTARY: This section has been amended to allow the judi-

cial authority to arraign a defendant remotely or without his or her

presence if the defendant is hospitalized or otherwise incapacitated.

Although defendants have a fundamental constitutional right to be

physically present at all critical stages of trial; Rushen v. Spain, 464

U.S. 114, 117, 104 S. Ct. 453, 78 L. Ed. 2d 267 (1983); including

arraignment, this change is intended to balance a defendant’s right to

be physically present at arraignment with his or her other constitutional

rights such as the right to counsel, the right against self-incrimination,

and the right to be released on bail. This change is also intended to

provide greater First Amendment access to the public in cases where

the public might otherwise be excluded from an arraignment that needs

to take place in a hospital room due to the defendant’s extended

hospitalization. It is the intent that arraignments conducted pursuant to

new subsection (c) of this section, particularly arraignments conducted

without the presence of the defendant, be conducted sparingly and

only upon good cause.

Sec. 37-3. —Advisement of Constitutional Rights

(a) Unless a defendant has been previously advised of his or her

constitutional rights by a clerk pursuant to General Statutes § 54-64b

or by a judicial authority pursuant to General Statutes § 54-1b, or

unless the arraignment is proceeding without the presence of the

defendant in accordance with subsection (c) of Section 37-1, the judi-

cial authority shall, personally and in open court, advise any defendant

or defendants appearing for arraignment, either individually or collec-
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tively of the following at the opening of the court session[The judicial

authority shall personally, at the opening of the court session, in open

court, advise the defendant, or the defendants, unless previously so

advised by a clerk pursuant to General Statutes § 54-64b or by a

judicial authority pursuant to General Statutes § 54-1b, either individu-

ally or collectively of the following]:

(1) That the defendant is not obligated to say anything and that

anything the defendant says may be used against him or her;

(2) That the defendant is entitled to the services of an attorney;

(3) If the defendant is unable to pay for one, what the procedures

are through which the services of an attorney will be provided for him

or her; and

(4) That the defendant will not be questioned unless he or she

consents, that the defendant may consult with an attorney before being

questioned and that the defendant may have an attorney present

during any questioning.

(b) If the judicial authority arraigns a defendant without his or her

presence in accordance with subsection (c) of Section 37-1, the judicial

authority shall order that the defendant be informed in writing of his

or her rights under subsection (a) of this section as quickly as possible

under the circumstances. The judicial authority shall also advise the

defendant of his or her rights pursuant to subsection (a) of this section

upon the defendant’s first appearance in court.

COMMENTARY: This section has been amended to address the

advisement of rights for defendants whom the judicial authority arraigns

without his or her presence pursuant to new subsection (c) of Section

37-1.
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Sec. 37-6. Appointment of Public Defender

(a) If the judicial authority determines after investigation by the public

defender that the defendant is indigent, the judicial authority may

designate the public defender or a [special] public defender assigned

counsel to represent the defendant unless, in a misdemeanor case,

at the time of the application for appointment of counsel, the judicial

authority decides or believes that disposition of the pending case

will not result in a sentence involving incarceration or a suspended

sentence of incarceration with a period of probation or conditional

discharge, and makes a statement to that effect on the record. If the

public defender or his or her office determines that a defendant is not

eligible to receive the services of a public defender, the defendant

may appeal the public defender’s decision to the judicial authority in

accordance with General Statutes § 51-297 (g). The judicial authority

may not appoint the public defender or a public defender assigned

counsel unless the judicial authority finds the defendant indigent follow-

ing such appeal. If a conflict of interest or other circumstance exists

which prevents the public defender from representing the defendant,

the judicial authority, upon recommendation of the public defender or

upon its own motion, may appoint a [special] public defender assigned

counsel to represent the defendant.

(b) The fact that the judicial authority, in a misdemeanor case,

decides or believes that disposition of the pending case will not result

in a sentence involving incarceration or a suspended sentence of

incarceration with a period of probation or conditional discharge, shall

not preclude the judicial authority from appointing, in its discretion, a

public defender or a [special] public defender assigned counsel to

represent an indigent defendant.
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(c) The judicial authority may designate the public defender or a

public defender assigned counsel to represent a defendant who is

subject to a motion to arraign such defendant remotely or without his

or her presence, pursuant to subsection (c) of Section 37-1, and who

is not represented by counsel. Counsel for the defendant shall file an

appearance in accordance with subsection (c) of Section 3-6. Such

appearance shall expire upon the defendant’s first appearance in court.

If the defendant thereafter applies for public defender services, the

judicial authority may designate the public defender or public defender

assigned counsel to represent the defendant in full in accordance with

subsection (a) of this section.

COMMENTARY: This section has been amended to ensure that

any defendant subject to a motion to arraign such defendant remotely

or without his or her presence pursuant to new subsection (c) of Section

37-1 can obtain counsel for the motion hearing and any arraignment

conducted pursuant to that subsection. This section has also been

amended to update the term ‘‘special public defender’’ to the term

‘‘public defender assigned counsel’’ to comport with the General Stat-

utes § 51-289a (c).

Sec. 39-7. —Notice of Plea Agreement

If a plea agreement has been reached by the parties, which contem-

plates the entry of a plea of guilty or nolo contendere, the judicial

authority shall require the disclosure of the agreement in open court

or, on a showing of good cause, in camera at the time the plea is

offered. Thereupon, the judicial authority may accept the plea agree-

ment in accordance with Section 39-18, or reject the plea agreement,

or may defer his or her decision on acceptance or rejection until there
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has been an opportunity to consider the presentence report, or may

defer it for other reasons.

COMMENTARY: The change to this section clarifies that the judicial

authority may only accept a plea agreement in accordance with Section

39-18.

Sec. 39-17. —Effect of Disposition Conference

If a case is not resolved at the disposition conference or if the judicial

authority rejects the plea agreement, the case shall be assigned to a

trial list in accordance with Section 44-15. If an agreement is reached,

a judicial authority shall be available to accept guilty pleas and

other dispositions.

COMMENTARY: The change to this section clarifies that the judicial

authority may only assign a case to the trial list in accordance with

Section 44-15.

Sec. 39-18. Plea of Guilty or Nolo Contendere; Entering

(a) In the discretion of the judicial authority, the defendant may enter

a plea of guilty or nolo contendere to the information or complaint at

arraignment[. At] or any later time [the defendant also may enter any

such plea.], provided that the judicial authority confirms in open court

that the defendant has received all discovery materials that he or

she requested in writing pursuant to Chapter 40 that are within the

possession of the prosecuting authority. If the defendant has not

received all requested discovery, the judicial authority shall confirm

that the defendant and his or her counsel agree to waive any right to

receive further disclosure, before allowing the defendant to enter the

plea. Any such waiver shall not apply to the prosecuting authority’s
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continuing obligation to disclose exculpatory information or materials

pursuant to Sections 40-3 and 40-11.

(b) A plea of nolo contendere shall be in writing, shall be signed by

the defendant, and, when accepted by the judicial authority, shall be

followed by a finding of guilty.

COMMENTARY: The changes to this section require the judicial

authority to confirm that a criminal defendant has either received all

requested discovery or waives the right to receive further disclosure

of requested discovery, except for exculpatory evidence, before allow-

ing the defendant to enter a plea of guilty or nolo contendere, consistent

with Open File Criminal Discovery.

Sec. 40-2. —Good Faith Efforts and Subpoenas

When documents or objects are the subject of discovery orders,

good faith efforts shall be made by the party to whom any such order

is directed to secure their possession. If the efforts of such party are

unsuccessful the judicial authority [shall] may, upon written request

or upon its own motion, issue a subpoena or order directing that such

documents or objects be delivered to the clerk of the court within a

specified time. The clerk shall give a receipt for them and be responsi-

ble for their safekeeping. Such documents and tangible objects shall

be sealed and shall be open to inspection to the parties to the action

and their attorneys only upon an order of the judicial authority.

COMMENTARY: The changes to this section provide the court with

the authority to issue subpoenas and orders directing documents and

objects subject to discovery orders to the clerk upon its own motion,

and that such documents and objects be open to inspection only to

the parties and their attorneys as the court deems appropriate.



April 27, 2021 Page 131PBCONNECTICUT LAW JOURNAL

Sec. 40-6. —Discovery Performance

(a) Unless otherwise specified by agreement of the parties or judicial

order, the parties shall perform their obligations under Sections 40-

1 through 40-10 by making available at reasonable times specified

information or materials for inspecting, testing, copying and photo-

graphing.

(b) Unless otherwise specified by agreement of the parties or judicial

order, the parties shall provide any information or materials ordered

to be disclosed or that the parties are otherwise obligated to disclose

pursuant to this chapter that are within the possession, custody, or

control of such parties in an electronic format via electronic means to

the other party. In the event that the file size of such electronic informa-

tion or materials exceeds the file size limitations for e-mailing such

information or materials, the party entitled to receive such information

or materials shall provide the party obligated to disclose such informa-

tion or materials an electronic storage medium or electronic storage

media with sufficient storage capacity to accommodate the electronic

transfer of such information or materials.

COMMENTARY: The changes to this section acknowledge the prev-

alence of discovery information and materials generated and stored

in electronic formats and provide procedures for transferring and

receiving such electronic information.

Sec. 43-40. —Excluded Time Periods in Determining Speedy

Trial

The following periods of time shall be excluded in computing the

time within which the trial of a defendant charged by information with

a criminal offense must commence pursuant to Section 43-39:

(1) Any period of delay resulting from other proceedings concerning

the defendant, including but not limited to:
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(A) delay resulting from any proceeding, including any examinations,

to determine the mental competency or physical capacity of the

defendant;

(B) delay resulting from trial with respect to other charges against

the defendant;

(C) delay resulting from any interlocutory appeal;

(D) the time between the commencement of the hearing on any

pretrial motion and the issuance of a ruling on such motion;

(E) delay reasonably attributable to any period, not to exceed thirty

days, during which any proceeding concerning the defendant is actu-

ally under advisement by the judicial authority;

(F) delay resulting from any proceeding under General Statutes

§§ 17a-685, 17a-693, et seq., 53a-39c, 54-56e, 54-56g, 54-56i, 54-

56l, 54-56m , 54-56p, or any other pretrial diversion program authorized

by statute.

(2) Any period of delay resulting from the absence or unavailability

of the defendant, counsel for the defendant, or any essential witness

for the prosecution or defense. For purposes of this subdivision, a

defendant or any essential witness shall be considered absent when

such person’s whereabouts are unknown and cannot be determined

by due diligence. For purposes of this subdivision, a defendant or

any essential witness shall be considered unavailable whenever such

person’s whereabouts are known but his or her presence for trial

cannot be obtained by due diligence or he or she resists appearing

at or being returned for trial.

(3) Any period of delay resulting from the fact that the defendant is

mentally incompetent or physically unable to stand trial.
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(4) A reasonable period of delay when the defendant has been

joined for trial with a codefendant as to whom the time for trial has

not run and no motion for severance has been granted.

(5) Any period of time between the date on which a defendant or

counsel for the defendant and the prosecuting authority agree that

the defendant will plead guilty or nolo contendere to the charge and

the date the judicial authority accepts or rejects the plea agreement.

(6) Any period of time between the date on which the defendant

enters a plea of guilty or nolo contendere and the date an order of the

judicial authority permitting the withdrawal of the plea becomes final.

(7) Except as provided in Section 43-40A, [T]the period of delay

resulting from a continuance granted by the judicial authority at the

personal request of the defendant, including any period of delay

resulting from a continuance requested because the prosecuting

authority has failed to disclose discovery materials within any applica-

ble time period prescribed in Chapter 40 if the prosecuting authority’s

failure is because of the unavailability of such discovery materials and

the prosecuting authority has exercised due diligence to obtain such

discovery materials.

(8) The period of delay resulting from a continuance granted by the

judicial authority at the request of the prosecuting authority[,] if:

(A) the continuance is granted because of the unavailability of evi-

dence material to the state’s case, when the prosecuting authority

has exercised due diligence to obtain such evidence and there are

reasonable grounds to believe that such evidence will be available at

a later date; or

(B) the continuance is granted to allow the prosecuting authority

additional time to prepare the state’s case and additional time is justi-

fied because of the exceptional circumstances of the case.
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(9) With respect to a defendant incarcerated in another jurisdiction,

the period of time until the defendant’s presence for trial has been

obtained, provided the prosecuting authority has exercised reasonable

diligence (A) in seeking to obtain the defendant’s presence for trial

upon receipt of a demand from the defendant for trial, and (B) if the

defendant has not theretofore demanded trial, in filing a detainer with

the official having custody of the defendant requesting that official to

advise the defendant of the defendant’s right to demand trial.

(10) Other periods of delay occasioned by exceptional circum-

stances.

COMMENTARY: The change to subdivision (F) of subsection (1)

of this section makes that provision consistent with the current available

diversionary programs. The change to subsection (7) of this section

provides for an exception to the time periods excluded from the speedy

trial calculation when a defendant requests a continuance as provided

in new Section 43-40A. This change also makes clear that the delay

from continuances requested by the defendant because the prosecut-

ing authority has failed to disclose discovery materials by the applicable

deadline will still be excluded from the speedy trial calculation if the

prosecuting authority is unable, despite the exercise of due diligence,

to meet the applicable deadline because the discovery material is

unavailable.

(NEW) Sec. 43-40A. —Included Time Period in Determining

Speedy Trial; Failure to Comply with Disclosure by Prosecut-

ing Authority

The time for trial set forth in Section 43-39 shall continue to run

during any period of delay resulting from a continuance granted by
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the judicial authority at the request of the defendant on the basis of

the prosecuting authority’s wilful failure to disclose discovery materials

within any applicable time period prescribed in Chapter 40. During

any such continuance, the judicial authority may issue subpoenas,

pursuant to Sections 40-2 and 40-20, to assist in the timely completion

of discovery.

COMMENTARY: This new section allows the speedy trial calculation

to run during any continuance granted on the basis of the prosecuting

authority’s wilful failure to disclose discovery materials, as required

by Chapter 40, consistent with Open File Criminal Discovery. The

wilful failure described in this new section, which allows the speedy trial

calculation to continue to run, contrasts with the prosecuting authority’s

inability to disclose discovery materials despite the exercise of due

diligence described in Section 43-40 (7), which does not allow the

speedy trial calculation to continue to run. This section also authorizes

the judicial authority to exercise its existing subpoena power to assist

in the timely completion of discovery.

Sec. 44-7. Presence of Defendant; Attire of Incarcerated Defend-

ant or Witness

The defendant has the right to be present at the arraignment, at

the time of the plea, at evidentiary hearings, at the trial, and at the

sentencing hearing, except as provided in Section 37-1 and Sections

44-7 through 44-10. Whenever present, the defendant shall be seated

where he or she can effectively consult with counsel and can see and

hear the proceedings. An incarcerated defendant or an incarcerated

witness shall not be required during the course of a trial to appear in

court in the distinctive attire of a prisoner or convict.
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COMMENTARY: This section has been amended to address new

subsection (c) of Section 37-1, which authorizes the judicial authority

to arraign the defendant remotely or without his or her presence in

limited circumstances.

Sec. E44-10A. —Where Presence of Defendant May Be by Means

of an Interactive Audiovisual Device

(See Appendix B)

Sec. 44-15. —Scheduling at Entry of Plea

(a) Upon entry of a not guilty plea, the judicial authority shall, when-

ever feasible, assign a date certain for the trial of such case, and in

jury cases, for a disposition conference pursuant to Sections 39-11

through 39-13, and it shall advise all parties that they are to be prepared

to proceed to trial or to a disposition conference on that date.

(b) Prior to assigning any date certain for trial, the judicial authority

shall inquire of the parties whether discovery pursuant to Chapter 40

is complete.

If discovery is not complete, the judicial authority shall continue the

case for the timely completion of discovery. During any such continu-

ance, the judicial authority may issue subpoenas, pursuant to Sections

40-2 and 40-20, to assist in the timely completion of discovery.

If discovery is complete, the judicial authority may assign a date

certain for trial no earlier than forty-five days after the completion of

discovery unless the defendant moves for a speedy trial pursuant to

Section 43-41.
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(c) If the setting of a definite date at the time of the not guilty plea

is not feasible, the case shall be placed on a trial list of pending cases

which shall be maintained by the clerk. Cases shall be placed on the

trial list in the order in which the not guilty pleas were entered, but in

no event shall a trial commence earlier than forty-five days after the

completion of discovery in the case unless the defendant moves for

a speedy trial pursuant to Section 43-41.

(d) If, after the judicial authority has assigned a date certain for trial

or has assigned the case to the trial list pursuant to this section, either

party identifies and produces any evidence or witness that is required

to be disclosed pursuant to Chapter 40, the opposing party may move

the judicial authority for an order in accordance with Section 40-5,

including, but not limited to, moving for a continuance or an order

prohibiting the producing party from introducing the delayed discovery

at trial.

COMMENTARY: The changes to this section require the judicial

authority to confirm that discovery is complete before scheduling a

date certain for trial or placing the case on the trial list and authorizes

the judicial authority to exercise its subpoena power to assist in the

timely completion of discovery, consistent with Open File Criminal

Discovery. The changes also authorize the judicial authority to exercise

its existing authority to, upon motion, make any order it deems appro-

priate to address delayed discovery disclosure.
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PROPOSED NEW PRACTICE BOOK FORMS

(NEW) Form 218

Defendant’s Interrogatories

Medical Negligence

NO. CV - : SUPERIOR COURT

(Plaintiff) : JUDICIAL DISTRICT OF

VS. : AT

(Defendant) : DATE

The undersigned, on behalf of the Defendant, hereby propounds

the following interrogatories to be answered by the Plaintiff,

, under oath, within sixty (60) days of

the filing hereof in compliance with Practice Book Section 13-2.

Definition: ‘‘You’’ or ‘‘your’’ shall mean the Plaintiff to whom these

interrogatories are directed, except that if a lawsuit has been instituted

by the representative of the estate of a decedent, ward, or incapable

person, ‘‘you’’ shall also refer to the Plaintiff’s decedent, ward or incapa-

ble person unless the context of an interrogatory clearly indicates

otherwise.

In answering these interrogatories, the Plaintiff(s) is (are) required

to provide all information within their knowledge, possession or power.

If an interrogatory has subparts, answer each subpart separately and

in full and do not limit the answer to the interrogatory as a whole. If

any interrogatories cannot be answered in full, answer to the extent

possible.
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(1) State the following:

(a) Your full name and any other name(s) by which you have been

known;

(b) Your date of birth;

(c) Your current home address;

(d) Your home address as of the time of the negligence alleged in the

Complaint; and

(e) Your home address for the five years prior to and since the negli-

gence alleged in the Complaint.

(2) State your marital status at the time of and since the negligence

alleged in the Complaint and, if married, provide the date of the mar-

riage, the full legal name, and current address of your spouse.

(3) State the full legal names and ages of each person with whom

you have lived at or since the time of the negligence alleged in the

Complaint and identify each time period.

(4) State the full legal names and ages of your children. For each

child, identify the time periods during which they resided with you at

or since the time of the negligence alleged in the Complaint.

(5) Identify and list each physical and mental injury or condition you

claim to have sustained as a result of the negligence alleged in the

Complaint.

(6) If you were treated at a hospital for injuries and conditions sus-

tained as a result of the negligence alleged in the Complaint, state

the name and location of each hospital and the dates of such treatment

and admission.
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(7) State the name and address of each physician or other health

care provider who treated you for the injuries and conditions you

sustained as a result of the negligence alleged in the Complaint.

(8) When and from whom did you last receive any medical treatment

for injuries and conditions alleged to have been sustained as a result

of the negligence alleged in the Complaint?

(9) Identify the date you last received medical services or treatment

from the Defendant.

(10) State the date you fully recovered from the injuries and conditions

alleged in your Complaint?

(11) If you are not fully recovered, state precisely from what injuries

and conditions you are presently suffering.

(12) Are you presently under the care of any physician or other health

care provider for the treatment of injuries and conditions alleged to

have been sustained as a result of the negligence alleged in your Com-

plaint?

(13) If the answer to the prior interrogatory is in the affirmative, state

the name and address of each physician or other health care provider

who is treating you.

(14) Do you claim any disability resulting from injuries and conditions

allegedly sustained as a result of the negligence alleged in your Com-

plaint?

(15) If so, state the nature of the disability claimed.
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(16) Do you claim any permanent disability resulting from the negli-

gence alleged in the Complaint?

(17) If the answer to the prior interrogatory is in the affirmative, answer

the following:

(a) List the parts of your body which are disabled;

(b) List the motions, activities or use of your body which you have lost

or which you are unable to perform;

(c) State the percentage of loss of use claimed as to each part of

your body;

(d) State the name and address of the person who made the prognosis

for permanent disability and the percentage of loss of use; and

(e) List the date for each such prognosis.

(18) If you were or are confined to your home or your bed as a result

of injuries and conditions sustained as a result of the negligence

alleged in your Complaint, state the dates you were so confined.

(19) Identify any nonprivileged medical reports received by you or

your attorney relating to your alleged injuries and conditions by stating

the name and address of the treating physician or other health care

provider, and any physician or health care provider you anticipate

calling as a trial witness, who provided such reports and the date of

the report.

(20) List each item of expense which you claim to have incurred as

a result of the negligence alleged in your Complaint, and state the

name and address of the person or organization to whom each item

has been paid or is payable.
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(21) For each item of expense identified in response to the prior

interrogatory, if any such expense, or portion thereof, has been paid

or reimbursed or is reimbursable by an insurer, state, as to each such

item of expense, the name of the insurer that made such payment or

reimbursement or that is responsible for such reimbursement.

(22) If, during the ten year period prior to the date of the negligence

alleged in the Complaint, you were under a physician’s or other health

care provider’s care for any conditions which were in any way similar

or related to those identified and listed in your response to Interrogatory

#5, state the nature of said injuries or conditions, the dates you received

treatment, and the name of the physician or other health care provider

who provided treatment for the prior condition.

(23) State whether you have ever filed a claim or lawsuit for physical

or mental injury or condition. If so, state the caption, venue and docket

number of any such lawsuit.

(24) If you were involved in any incident in which you received physical

or mental injuries or conditions since the date of the negligence alleged

in the Complaint, provide the following information:

(a) On what date and in what manner did you sustain said injuries?

(b) Did you make a claim against anyone as a result of said incident?

(c) If so, provide the name and address of the person or persons

against whom a claim was made;

(d) If a lawsuit was brought, state the name and location of the Court,

the return date of the lawsuit, and the docket number;
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(e) State the nature of the physical or mental injuries or conditions

received in said incident;

(f) State the name and address of each physician or health care

provider who treated you for said injuries or conditions;

(g) State the dates on which you were so treated;

(h) State the nature of the treatment received on each such date; and

(i) If you are presently or permanently disabled as a result of said

injuries, state the nature of such disability, the name and address of

each physician or health care provider who diagnosed said disability

and the date of each such diagnosis.

(25) At the time of the negligence alleged in your Complaint or there-

after, have you filed a personal bankruptcy petition? If yes, identify

the type of bankruptcy, the court and court address, caption and docket

number, name and address of trustee and whether the petition is

pending or has been discharged.

(26) List all secondary schools and colleges you attended, the years

attended, and degrees conferred, if any.

(27) If you claim that as a result of the negligence alleged in your

Complaint you were prevented from pursuing your usual occupation,

or otherwise lost time from work, provide the following information:

(a) The name and address of your employer on the date of the negli-

gence alleged in the Complaint;

(b) The nature of your occupation and a precise description of your

job responsibilities with said employer on the date of the negligence

alleged in the Complaint;
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(c) Your average, weekly earnings, salary, or income received from

said employment for the year preceding the date of the negligence

alleged in the Complaint;

(d) The date following the date of the negligence alleged in the Com-

plaint on which you resumed the duties of said employment;

(e) Any loss of income you claim resulted from the negligence alleged

in your Complaint and how the loss is computed;

(f) The dates you were unable to perform the duties and lost time from

work as a result of injuries or conditions claimed to have been sustained

as a result of the negligence alleged in your Complaint; and

(g) The names and addresses of each employer for whom you worked

for three years prior to the date of the negligence alleged in your Com-

plaint.

(28) Do you claim an impairment of earning capacity?

(29) State whether you made an application(s) for life/disability insur-

ance in the past ten years, and if so state the date of the application(s).

(30) Identify the administrative/funeral and burial expenses incurred

on behalf of the Plaintiff, if applicable, as well as the date such

expenses were incurred, the recipient of such monies and the identity

of the individual who paid such expenses.

(31) If you are introducing the condition of your mental health as an

element of a claim in this lawsuit, state whether you have sought

treatment with a mental health provider, including but not limited to a

psychiatrist, psychologist, therapist, or counselor, in the ten years prior

to, or subsequent to the negligence alleged in the Complaint.
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COMMENT:

Where appropriate, and where the Plaintiff does not consent to the

production of the mental health records, the Defendant may seek a

court order for the production of the records.

(32) Has any treating physician or other health care provider told you

directly that the above-named Defendant(s) failed to adhere to the

acceptable standard of care in any respect?

(33) If the answer to the preceding interrogatory is in the affirmative,

state the name and address of each such physician or health care

provider, the date each communication was made and the content of

any such communication.

(34) If you have signed a covenant not to sue, a release or discharge

of any claim you had, have or may have against any person, corpora-

tion or other entity as a result of the negligence alleged in your Com-

plaint, state in whose favor it was given, the date thereof, and to the

extent it is not subject to a confidentiality agreement, the consideration

paid to you for giving it. If you are unable to respond to this interrogatory,

in whole or in part, due to a confidentiality agreement, state so.

(35) If you or anyone on your behalf agreed to or contracted with any

person, corporation or other entity to limit in any way the liability of

such person, corporation or other entity as a result of any claim you

have or may have as a result of the negligence alleged in your Com-

plaint, state in whose favor it was given, the date thereof, and to the

extent it is not subject to a confidentiality agreement, the consideration

paid to you for giving it. If you are unable to respond to this interrogatory

due to a confidentiality agreement, state so.
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(36) State the names and addresses of all persons known to you who

were present at the time of the negligence alleged in your Complaint

or who observed or witnessed all or part of the care provided by

the Defendant.

(37) As to each individual named in response to the preceding interrog-

atory, state whether to your knowledge, or the knowledge of your

attorney, such individual has given any statement or statements as

defined in Practice Book Section 13-1 concerning the subject matter

of your Complaint or alleged injuries and conditions. If your answer

to this interrogatory is affirmative, state also:

(a) The date on which such statement or statements were taken;

(b) The names and addresses of the person or persons who took such

statement or statements;

(c) The names and addresses of any person or persons present when

such statement or statements were taken;

(d) Whether such statement or statements were written, made by

recording device or taken by court reporter or stenographer; and

(e) The names and addresses of any person or persons having custody

or a copy or copies of such statement or statements.

(38) Have you made any statements, as defined in Practice Book

Section 13-1, to any person regarding any of the events alleged in

your Complaint?

(39) State the name and address of any person(s) who you may call

as a fact witness at trial of this matter regarding the claims of damage

alleged by Plaintiff(s) in the Complaint.
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COMMENT:

These individuals or witnesses shall be disclosed, except for good

cause shown, no later than sixty days prior to trial and may be there-

after deposed.

(40) Have you documented in any form any of the events, injuries,

or conditions alleged in your Complaint? State whether any privilege

is claimed.

(41) Are you aware of any photographs or any recordings by film,

video, audio or any other digital or electronic means depicting the

negligence alleged in the Complaint, the care provided by the Defend-

ant or any injury or condition alleged to have been caused by the

negligence alleged in the Complaint? If so, for each set of photographs

or each recording taken, obtained or prepared of each such sub-

ject, state:

(a) The name and address of the person who took, obtained or pre-

pared such photograph or recording, other than an expert who will

not testify at trial;

(b) The dates on which such photographs were taken or such

recordings were obtained or prepared;

(c) The subject;

(d) The number of photographs or recordings;

(e) The nature of the recording (e.g., film, video, audio, etc.).

(42) Identify surveillance material discoverable under Practice Book

Section 13-3 (c), by stating the name and address of any person who

obtained or prepared any and all recordings, by film, photograph,
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videotape, audiotape or any other digital or electronic means, of any

party concerning this lawsuit or its subject matter, including any tran-

script thereof which are in your possession or control or in the posses-

sion or control of your attorney, and state the date on which each

such recordings were obtained and the person or persons of whom

each such recording was made.

(43) Have you ever filed a claim/application for Social Security Disabil-

ity and/or any form of government disability including military?

(44) If the answer to the preceding interrogatory is in the affirma-

tive, state:

(a) The dates of all such applications;

(b) The reasons for seeking disability, including all listed medical con-

ditions;

(c) How the listed medical conditions caused you to be disabled;

(d) The dates you were deemed disabled;

(e) The names and addresses of any physicians or health care provid-

ers whom you saw for disability evaluations; and,

(f) The address of any disability offices involved in obtaining such

benefits.

Interrogatories #45 through #52 apply in wrongful death cases:

(45) If the decedent underwent a physical examination for any reason

including, but not limited to, examinations related to employment, or

employment applications within the five (5) years prior to the date of

the negligence alleged in the Complaint, please state:
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(a) The date(s) the exam was performed; and

(b) The name and address of the physician or health care provider

who performed each exam.

(46) If a claim for loss of earning capacity is being made, please state

the decedent’s average monthly personal living expenses for the two

(2) years preceding his/her death including, but not limited to, the

decedent’s food, rent and housing, clothing, transportation, and medi-

cal and dental care.

(47) Did the decedent suffer from any illness, injury, disease, condi-

tion, disability or defect from the time of the negligence alleged in the

Complaint to the time of death? If so, please identify the illness, injury,

disease, condition, disability or defect.

(48) If you are claiming that any preexisting physical or mental condi-

tion exacerbated, contributed to, or accelerated the decedent’s death,

identify the condition(s) and physician or health care provider(s) treat-

ing the decedent for those condition(s) in the ten years prior to his or

her death.

(49) Other than what is contained in the medical records, are you

aware of any treating physician, physician’s assistant (P.A.), or

advanced practice registered nurse (APRN) who discussed the primary

cause of the decedent’s death with a patient representative? If so,

please identify that individual and the substance of that conversation.

(50) Was an autopsy and/or postmortem toxicology testing ever per-

formed on the decedent? If the answer is yes, state:

(a) The name of the person who ordered or requested the autopsy;
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(b) The date the autopsy was performed;

(c) The place where the autopsy was performed;

(d) The name of the individual who performed the autopsy; and

(e) The findings of the autopsy and/or postmortem toxicology testing.

(51) Have any entries, memoranda, and/or declarations, as defined

in General Statutes § 52-172, been made by the Plaintiff concerning

the issues alleged in the Complaint?

(52) If the answer to the foregoing interrogatory is affirmative, state:

(a) The date on which such entries, memoranda, and/or declarations

were made;

(b) The form of the entries, memoranda, and/or declarations (i.e.,

whether oral, written, made by recording device or recorded by a

stenographer, etc.);

(c) The substance or content of such entries, memoranda, and/or dec-

larations;

(d) The name and address of each person having custody or a copy

or copies of the entries, memoranda, and/or declarations; and

(e) The name and address of any witnesses to such entries, memo-

randa, and/or declarations.

Interrogatory #53 applies to cases involving a minor Plaintiff:

(53) If the minor Plaintiff attends or has attended a day care, preschool,

school or camp on a regular basis from the time of the negligence

alleged in the Complaint to the present time, state:

(a) The name and address of the institution or facility;
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(b) The amount of time each day that the minor Plaintiff attended

there; and,

(c) The dates of attendance.

DEFENDANT,

BY

I, , hereby certify that I have reviewed the

above interrogatories and responses thereto and that they are true

and accurate to the best of my knowledge and belief.

(Plaintiff)

Subscribed and sworn to before me this day

of , 20 .

Notary Public/
Commissioner of the Superior Court

CERTIFICATION

I certify that a copy of this document was or will immediately be

mailed or delivered electronically or non-electronically on (date)

to all attorneys and self-represented parties of record

and that written consent for electronic delivery was received from all

attorneys and self-represented parties of record who received or will

immediately be receiving electronic delivery.

Name and address of each party and attorney that copy was or will

immediately be mailed or delivered to*
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*If necessary, attach additional sheet or sheets with the name and

address which the copy was or will immediately be mailed or deliv-

ered to.

Signed (Signature of filer) Print or type name of person signing

Date Signed

Mailing address (Number, street, town, state and zip code) or

E-mail address, if applicable

Telephone number

COMMENTARY: This new form was developed pursuant to and is

to be used in connection with the changes to Section 13-6.
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(NEW) Form 219

Defendant’s Request for Production

Medical Negligence

NO. CV - : SUPERIOR COURT

(Plaintiff) : JUDICIAL DISTRICT OF

VS. : AT

(Defendant) : DATE

The Defendant(s) hereby request(s) that the Plaintiff provide counsel

for the Defendant(s) with copies of the documents described in

the following requests for production, or afford counsel for said

Defendant(s) the opportunity or, where requested, sufficient writ-

ten authorization, to inspect, copy, photograph or otherwise repro-

duce said documents. The production of such documents, copies

or written authorizations shall take place at the offices of

not later than sixty (60) days

after the service of the Requests for Production.

In answering these production requests, the Plaintiff(s) are required

to provide all information within their possession, custody or control.

If any production request cannot be answered in full, answer to the

extent possible.

(1) All hospital records relating to treatment received as a result of

the negligence alleged in the Complaint, and to injuries, diseases or

defects to which reference is made in the answers to Interrogatories

#6 and #24 (exclusive of any records relating to mental health injuries

or conditions), or written authorization, sufficient to comply with the

provisions of the Health Insurance Portability and Accountability Act
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(HIPAA), to inspect and make copies of the hospital records. Informa-

tion obtained pursuant to the provisions of HIPAA shall not be used

or disclosed by the parties for any purpose other than the above

captioned action.

(2) All reports and records of all physicians and other health care

providers relating to treatment allegedly received by the Plaintiff(s) as

a result of the negligence alleged in the Complaint and to the injuries,

diseases or defects to which reference is made in the answers to

Interrogatories #7, #22, and #24 (exclusive of any records relating to

mental health injuries or conditions) or written authorization, sufficient

to comply with provisions of HIPAA, to inspect and make copies of

said reports. Information obtained pursuant to the provisions of HIPAA

shall not be used or disclosed by the parties for any purpose other

than the above captioned action.

(3) If a claim of impaired earning capacity or lost wages is being

alleged, copies of, or sufficient written authorization to obtain copies

of, that part of all income tax returns relating to lost income filed by

the Plaintiff(s) for a period of three (3) years prior to the date of the

negligence alleged in the Complaint and for all years subsequent to

the date of the negligence alleged in the Complaint through the time

of trial.

(4) If a claim for lost wages or lost earning capacity is being made,

copies of, or sufficient written authorization to inspect and make copies

of, the wage and employment records of all employers of the Plaintiff(s)

for three (3) years prior to the negligence alleged in the Complaint
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and for all years subsequent to the date of the negligence alleged in

the Complaint.

(5) A copy of any nonprivileged statement, as defined in Practice Book

Section 13-1, of any party to this lawsuit concerning this action or its

subject matter.

(6) All medical bills that are claimed to have been incurred as a result

of the negligence alleged in the Complaint or written authorization,

sufficient to comply with the provisions of HIPAA, to inspect and make

copies of said medical bills. Information obtained pursuant to the provi-

sions of HIPAA shall not be used or disclosed by the parties for any

purpose other than the above captioned action.

(7) All bills for each item of expense that are claimed to have been

incurred in the answer to Interrogatories #20 and #30, and not already

provided in response to Production Request #6.

(8) Copies of all documents pertaining to claims of right to reimburse-

ment provided to the Plaintiff by third-party payers, and copies of, or

written authorization, sufficient to comply with provisions of HIPAA, to

obtain any and all documentation of payments made by a third party for

medical services received or premiums paid to obtain such payment.

Information obtained pursuant to the provisions of HIPAA shall not be

used or disclosed by the parties for any purpose other than the above-

captioned action.

(9) All documents identified or referred to in the answers to Interroga-

tory #34 unless a claim of confidentiality has been stated.
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(10) Nonprivileged copies, whether in hard copies or electronic media,

of any and all documentation referenced in Interrogatory #40.

(11) A copy of each and every recording of surveillance material dis-

coverable under Practice Book Section 13-3 (c), by film, photograph,

videotape, audiotape or any other digital or electronic means, of any

party to this lawsuit concerning this lawsuit or the subject matter

thereof, including any transcript of such recording.

(12) Copies of any and all documents and communications concerning

any and all of your disability claim(s) with the issuing governmental

office as set forth in Interrogatory #43, excluding any material which is

claimed to be protected by attorney-client privilege or other applicable

privilege. In addition, written authorization, in the form attached, permit-

ting the undersigned to obtain a full and complete copy of Plaintiff’s

social security disability file.

(13) Any and all photographs or recordings identified in response to

Interrogatory #41.

Requests for Production #14 through #19 apply in wrongful death

cases:

(14) A copy of the probate appointment, identifying the Plaintiff as

Administrator of the subject estate.

(15) A copy of the death certificate.

(16) A copy of any autopsy report and/or postmortem toxicology test-

ing report.

(17) Copies of declarations of the Plaintiff that your attorney intends

to use at time of trial pursuant to General Statutes § 52-172.
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(18) Any documents, written or digital recordings, entries, memo-

randa, and/or transcripts of digital recordings offered pursuant to Gen-

eral Statutes § 52-174.

(19) Copies of or an authorization to obtain the records referenced

in Interrogatory #45.

Request for Production #20 applies to cases involving a minor Plaintiff:

(20) Copies of all education records, attendance records, nurses’

records, and materials from each day care, preschool, school, or other

educational institution the minor Plaintiff has attended (exclusive of

any records relating to mental health injuries or conditions) for the last

five years to the present or written authorization in the form attached

permitting the undersigned to inspect and to make copies of said

educational records.

DEFENDANT,

BY

CERTIFICATION

I certify that a copy of this document was or will immediately be

mailed or delivered electronically or non-electronically on (date)

to all attorneys and self-represented parties of record and

that written consent for electronic delivery was received from all attor-

neys and self-represented parties of record who received or will imme-

diately be receiving electronic delivery.

Name and address of each party and attorney that copy was or will

immediately be mailed or delivered to*
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*If necessary, attach additional sheet or sheets with the name and

address which the copy was or will immediately be mailed or deliv-

ered to.

Signed (Signature of filer) Print or type name of person signing

Date Signed

Mailing address (Number, street, town, state and zip code) or

E-mail address, if applicable

Telephone number

COMMENTARY: This new form was developed pursuant to and is

to be used in connection with the changes to Section 13-9.



April 27, 2021 Page 159PBCONNECTICUT LAW JOURNAL

EDUCATION / SCHOOL RECORDS AUTHORIZATION

TO:

(Any educational institution, including any school, special education

program, remedial education program, developmental program,

including special treatment, teacher aides and assistance that has

provided educational services to):

(insert name above)

I hereby authorize you to release copies of the records of

, including educational

records to (**defense firm name**), or its authorized representative.

‘‘Educational records’’ for purposes of this authorization shall include,

but not be limited to, attendance records, medical records, occupa-

tional therapy records, nurses’ notes, progress reports, teacher notes,

report cards, achievement scores, evaluations, teacher progress

notes, transcripts, social worker’s records, and correspondence.

This authorization does not expire until expressly withdrawn by the

undersigned.

A copy of this authorization is deemed as valid as the original.

Signature of patient or patient’s representative Date

If a patient’s representative signs this authorization, please complete

the following:

Printed name of patient’s representative: Relationship to patient
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COMMENTARY: This new form is to be used in connection with

Request for Production #20.
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DAY CARE / CHILD CARE / HOME CARE

RECORDS AUTHORIZATION

TO:

(Any day care, child care, home care provider that has provided ser-

vices to)

(insert name above)

I hereby authorize you to release copies of the records of

, including educational

records to (**defense firm name**), or its authorized representative.

‘‘Records’’ for purposes of this authorization shall include, but not be

limited to, attendance records, medical records, occupational therapy

records, nurses’ notes, progress reports, teacher notes, report cards,

achievement scores, evaluations, teacher progress notes, transcripts,

social worker’s records, and correspondence.

This authorization does not expire until expressly withdrawn by the

undersigned.

A copy of this authorization is deemed as valid as the original.

Signature of patient or patient’s representative Date

If a patient’s representative signs this authorization, please complete

the following:

Printed name of patient’s representative: Relationship to patient

COMMENTARY: This new form is to be used in connection with

Request for Production #20.
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(NEW) Form 220

Plaintiff’s Interrogatories

Medical Negligence—Health Care Provider

No. CV- : SUPERIOR COURT

(Plaintiff) : JUDICIAL DISTRICT OF

VS. : AT

(Defendant) : (Date)

The undersigned, on behalf of the Plaintiff(s), hereby propounds

the following Interrogatories to be answered by the Defendant,

(Defendant Health Care

Provider’s Name), under oath, within sixty (60) days of the filing hereof

in compliance with Practice Book Section 13-2.

Definition: ‘‘You’’ or ‘‘your’’ shall mean the Defendant to whom these

interrogatories are directed, except that if that Defendant has been

sued as the representative of the estate of a decedent, ward, or incapa-

ble person, ‘‘you’’ or ‘‘your’’ shall also refer to the Defendant’s dece-

dent, ward or incapable person unless the context of an interrogatory

clearly indicates otherwise.

In answering these interrogatories, the Defendant(s) is (are) required

to provide all information within their knowledge, possession or power.

If an interrogatory has subparts, answer each subpart separately and

in full and do not limit the answer to the interrogatory as a whole. If

any interrogatories cannot be answered in full, answer to the extent

possible.
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(1) State the following:

(a) Your full name and any other name(s) by which you have been

known;

(b) Your date of birth; and

(c) Your business address.

(2) If the Defendant is deceased, state the date and place of death,

whether an estate has been created, and the name and address of

the Administrator or Executor thereof.

Unless the information requested is provided in your curriculum

vitae, respond to Interrogatories #3 through #11:

(3) State the name of each college and graduate school you attended,

the date of graduation, and each degree obtained, or provide your

curriculum vitae including such information.

(4) State the name and address of each medical institution where you

underwent post-graduate training (e.g., internship, residency, fellow-

ship, or similar training), and the dates of attendance, or provide your

curriculum vitae including such information.

(5) If you have been trained in a medical or surgical specialty, identify

the specialty, the dates you practiced the specialty, and the name and

address of each institution where you were trained, or provide your

curriculum vitae including such information.

(6) If you have ever specialized in or limited your practice to a particular

field or branch of medicine or surgery, for each specialized or limited

practice, state the field or branch of medicine or surgery, the inclusive

dates you so practiced, and each location where you so practiced in
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the past ten years, or provide your curriculum vitae including such infor-

mation.

(7) If you have held any teaching positions, for each institution, state:

(a) The name and address of the institution;

(b) The inclusive dates of your association; and

(c) The title held in each position.

(8) State the name and location of any hospital or medical facility at

which you have or have had appointments and/or clinical privileges

in the past ten years, and the dates you had such appointments

or privileges.

(9) Identify each medical book, paper, article, or other document that

you have published, written, or contributed, and for each, state the

title, whether you were an author, co-author, or contributor.

(10) State the name of every jurisdiction in which you are or have

been licensed as a health care provider.

(11) State whether you are, or have ever been, a member of any

medical or other health care provider association, society or organiza-

tion, and if so, as to each such membership, state:

(a) The name and address of the medical or other health care provider

association, society, or organization;

(b) The inclusive dates of your membership; and

(c) Whether you have ever held any office and, if so, the title of the

office and the dates you held such office.



April 27, 2021 Page 165PBCONNECTICUT LAW JOURNAL

(12) With respect to any medical specialty board or other specialty

board, for each board state, whether you were refused or granted

certification, the reasons therefor, and, if granted certification, your

title or rank (e.g., diplomate, fellow, member), and whether you still

hold such certification, title, or rank.

(13) During the past ten years have you ever had your privileges or

application for privileges denied, revoked, restricted, suspended, or

limited in any way at any hospital or medical facility?

(14) Unless agency or another vicarious liability relationship is admit-

ted to such codefendant, state whether at the time of the negligence

alleged in the Complaint to the present you were an officer, share-

holder, employee, member, partner, or otherwise affiliated with any

entity or person involved in the care and treatment of the Plaintiff. If

the answer is yes, describe the nature and time period of the affiliation.

(15) During the ten years prior to the negligence alleged in the Com-

plaint, have you ever had your application for a license denied, revoked,

restricted, suspended, or limited in any way in any jurisdiction?

(16) State the time period(s) of the physician-patient relationship, if

any, you had with the Plaintiff.

(17) With respect to the negligence alleged in the Complaint, did you

ever consult with any physician or other health care provider regarding

your diagnosis, care, or treatment of the Plaintiff that is not documented

in the medical record? If so, identify the person consulted, his or her

specialty, and the reason for the consultation.
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(18) Are you aware of any nonprivileged documents concerning con-

sultations, care or treatment of the Plaintiff regarding the negligence

alleged in the Complaint that are not contained in the medical records

or hospital chart? If so, identify each document.

(19) If you are covered by an insurance policy under which an insurer

may be liable to satisfy part or all of a judgment or reimburse you for

payments to satisfy part or all of a judgment relating to the negligence

alleged in the Complaint, state the following:

(a) The name(s) and address(es) of the insured(s);

(b) The amount of coverage under each insurance policy; and

(c) The name(s) and address(es) of said insurer(s).

(20) If you are covered by an excess or umbrella insurance policy,

or any other insurance policy relating to the negligence alleged in the

Complaint, state:

(a) The name(s) and address(es) of the named insured;

(b) The amount of effective coverage; and

(c) The name(s) and address(es) of the insurer(s).

(21) As to each insurance policy identified in response to the preceding

two interrogatories, state whether:

(a) Any disclaimer or reservation of rights letter has been issued; and

(b) It is an eroding policy.

(22) Pursuant to General Statutes § 19a-17b, were your staff privi-

leges terminated or restricted by a medical review committee conduct-
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ing a peer review with respect to the negligence alleged in the Com-

plaint? If so, please disclose the specific restriction imposed, if any.

(23) Have you or any entity or person been sued for medical negli-

gence arising out of your conduct as a health care provider? If so,

state the caption, venue and docket number of the lawsuit(s).

(24) Have you made any statements, as defined in Practice Book

Section 13-1, to any person regarding any of the allegations in the Com-

plaint?

COMMENT:

Interrogatory #24 is intended to include party statements made to

a representative of an insurance company prior to involvement of

defense counsel.

(25) If the answer to the previous interrogatory is affirmative, state:

(a) The name and address of the person or persons to whom such

statements were made;

(b) The date on which such statements were made;

(c) The form of the statement (i.e., whether written, made by recording

device or recorded by a stenographer, etc.); and

(d) The name and address of each person having custody or a copy

of each statement.

(26) Other than those individuals referenced in the medical record,

state the names and addresses of all persons known to you who were

present at the time of the negligence alleged in the Complaint or

who observed or witnessed all or part of the negligence alleged in

the Complaint.
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(27) As to each individual named in response to the previous interroga-

tory, state whether, to your knowledge or the knowledge of your attor-

ney, the individual(s) has given any statement or statements, as

defined in Practice Book Section 13-1, concerning the subject matter of

the Complaint. If your answer to this interrogatory is affirmative, state:

(a) The date on which the statement(s) were taken;

(b) The names and addresses of the person(s) who took the

statement(s);

(c) The names and addresses of any person(s) present when the

statement(s) taken;

(d) Whether the statement(s) were written, made by recording device

or taken by court reporter or stenographer;

(e) The names and addresses of any person(s) that have custody or

copies of the statement(s).

(28) State whether the Plaintiff was referred to you, and if so, identify

the person or entity that made the referral and the date thereof.

(29) Did you create, use, or maintain any ‘‘electronic protected health

information’’ (hereinafter ‘‘health information’’), as defined in 45 C.F.R.

§ 160.103, during your treatment of Plaintiff?

(30) If the answer to the previous interrogatory is in the affirmative, list

the names of any and all electronic ‘‘information system(s)’’ (hereinafter

‘‘EMR system(s)’’), as defined in 45 C.F.R. § 164.304, that contain or

previously contained the health information of the Plaintiff.

(31) Identify surveillance material discoverable under Practice Book

Section 13-3 (c), by stating the name and address of any person who
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obtained or prepared any and all recordings, by film, photograph,

videotape, audiotape or any other digital or electronic means, of any

party concerning this lawsuit or its subject matter, including any tran-

scripts which are in your possession or control or in the possession

or control of your attorney, and state the date on which each

recording(s) was obtained and the person or persons of whom each

such recording was made.

PLAINTIFF,

BY

I, , hereby certify that I have reviewed the

above interrogatories and responses thereto and that they are true

and accurate to the best of my knowledge and belief.

(Defendant)

Subscribed and sworn to before me this day

of , 20 .

Notary Public/
Commissioner of the Superior Court

CERTIFICATION

I certify that a copy of this document was or will immediately be

mailed or delivered electronically or non-electronically on (date)

to all attorneys and self-represented parties of record

and that written consent for electronic delivery was received from all

attorneys and self-represented parties of record who received or will

immediately be receiving electronic delivery.
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Name and address of each party and attorney that copy was or will

immediately be mailed or delivered to*

*If necessary, attach additional sheet or sheets with the name and

address which the copy was or will immediately be mailed or deliv-

ered to.

Signed (Signature of filer) Print or type name of person signing

Date Signed

Mailing address (Number, street, town, state and zip code) or

E-mail address, if applicable

Telephone number

COMMENTARY: This new form was developed pursuant to and is

to be used in connection with the changes to Section 13-6.
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(NEW) Form 221

Plaintiff’s Interrogatories

Medical Negligence—Hospital and/or Medical Group

No. CV- : SUPERIOR COURT

(Plaintiff) : JUDICIAL DISTRICT OF

VS. : AT

(Defendant) : (Date)

The undersigned, on behalf of the Plaintiff(s), hereby propounds

the following Interrogatories to be answered by the Defendant,

(Defendant Hospital’s Name), under oath,

within sixty (60) days of the filing hereof in compliance with Practice

Book Section 13-2.

Definition: ‘‘You’’ and ‘‘your’’ shall mean the Defendant, and its

agents, servants, or employees to whom these interrogatories are

directed.

In answering these interrogatories, the Defendant(s) is (are) required

to provide all information within their knowledge, possession or power.

If an interrogatory has subparts, answer each subpart separately and

in full and do not limit the answer to the interrogatory as a whole. If

any interrogatories cannot be answered in full, answer to the extent

possible.

(1) State the following:

(a) Your full name and any other name(s) by which you have been

known; and

(b) Your business address.
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(2) If you are a business entity that has changed its name or status

as a business entity (whether by dissolution, merger, acquisition, name

change, or in any other manner) since the negligence alleged in the

Complaint, state the date of the change, and describe the change.

(3) Unless agency or another vicarious liability relationship is admitted

as to such codefendant, state whether from the time of the negligence

alleged in the Complaint to the present you were a shareholder, part-

ner, or otherwise affiliated with any codefendant. If the answer is yes,

describe the nature and time period of the affiliation.

(4) With respect to the negligence alleged in the Complaint, did you

ever consult with any physician(s) or health care provider(s) regarding

your diagnosis, care, or treatment that is not documented in the medical

record? If so, identify the person(s) consulted and their specialty as

well the reason for the consult.

(5) Are you aware of any nonprivileged documents concerning consul-

tations, care or treatment regarding the negligence alleged in the

Complaint that are not contained in the medical record or hospital

chart? If so, identify each document.

(6) If you are covered by an insurance policy under which an insurer

may be liable to satisfy part or all of a judgment or reimburse you for

payments to satisfy part or all of a judgment relating to the negligence

alleged in the Complaint, state the following:

(a) The name(s) and address(es) of the insured(s);

(b) The amount of coverage under each insurance policy; and

(c) The name(s) and address(es) of said insurer(s).
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(7) If you are covered by excess or umbrella insurance or any other

insurance relating to the negligence alleged in the Complaint, state:

(a) The name(s) and address(es) of the named insured(s);

(b) The amount of coverage effective at this time; and

(c) The name(s) and address(es) of said insurer(s).

(8) As to each insurance policy identified in response to the preceding

two interrogatories, state whether:

(a) Any disclaimer or reservation of rights letter has been issued; and

(b) It is an eroding policy.

(9) Have you made any statements, as defined in Practice Book Sec-

tion 13-1, to any person regarding any of the allegations in the Com-

plaint?

COMMENT:

Interrogatory #9 is intended to include party statements made to a

representative of an insurance company prior to involvement of

defense counsel. This interrogatory is not intended to include attorney–

client communications.

(10) If the answer to the previous interrogatory is affirmative, state:

(a) The name and address of the person(s) to whom the statement(s)

were made;

(b) The date the statement(s) were made;

(c) The form of the statement(s) (i.e., whether written, made by

recording device or recorded by a stenographer, etc.); and
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(d) The name and address of the person(s) having custody or copies

of the statement(s).

(11) Other than those individuals referenced in the medical record,

state the names and addresses of all persons known to you who were

present at the time of the negligence alleged in the Complaint or

who observed or witnessed all or part of the negligence alleged in

the Complaint.

(12) As to each individual named in response to the previous interroga-

tory, state whether to your knowledge, or the knowledge of your attor-

ney, the individual(s) has given any statement(s) as defined in Practice

Book Section 13-1, concerning the subject matter of the Complaint in

this lawsuit. If your answer to this interrogatory is affirmative, state also:

(a) The date on which the statement(s) were taken;

(b) The names and addresses of the person(s) who took the

statement(s);

(c) The names and addresses of any person(s) present when the

statement(s) were taken;

(d) Whether the statement(s) were written, made by recording device

or taken by court reporter or stenographer; and

(e) The names and addresses of any person(s) having custody or

copies of the statement(s).

(13) Did you create, use, or maintain any ‘‘electronic protected health

information’’ (hereinafter ‘‘health information’’), as defined in 45 C.F.R.

§ 160.103, during the treatment of the Plaintiff?
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(14) If the answer to the previous interrogatory is in the affirmative,

list the names and versions of any and all electronic ‘‘information

system(s)’’ (hereinafter ‘‘EMR system(s)’’), as defined in 45 C.F.R.

§ 164.304, that contain or previously contained the health information

of the Plaintiff.

(15) Indicate whether you were accredited by the Joint Commission

(formerly Joint Commission on Accreditation of Healthcare Organiza-

tions [JCAHO]) during the time of the negligence alleged in the Com-

plaint.

(16) With respect to the negligence alleged in the Complaint, state

whether you had any manuals, directives, instructions, guidelines,

and/or written or unwritten protocols related to specific allegations of

negligence in the Complaint that were in effect at the office, hospital,

or other medical facility where the defendant physician or health care

provider practiced at the time of the negligence alleged in the Com-

plaint concerning:

(a) Care, treatment, monitoring, evaluation, diagnosis, consultation or

referral to others, at the time of the event(s) that is(are) the subject

of this litigation;

(b) Training requirements and/or protocols for any physician or health

care provider, including but not limited to medical staff, caring for,

evaluating, diagnosing, consulting or referring patients either in the

facility, department, or unit where the care, treatment, evaluation,

diagnosis, consultation or referral to others at issue took place; and
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(c) Reporting and/or investigation of adverse events at the facility,

department, or unit where the care, treatment, evaluation, diagnosis,

consultation or referral to others at issue took place.

COMMENT:

There is no corresponding request for production to Interrogatory

#16, but documents may be pursued by way of supplemental dis-

covery.

(17) Identify surveillance material discoverable under Practice Book

Section 13-3 (c), by stating the name and address of any person who

obtained or prepared any and all recordings, by film, photograph,

videotape, audiotape or any other digital or electronic means, of any

party concerning this lawsuit or its subject matter, including any tran-

script thereof which are in your possession or control or in the posses-

sion or control of your attorney, and state the date on which each

such recordings were obtained and the person or persons of whom

each such recording was made.

PLAINTIFF,

BY

I, , hereby certify that I have

reviewed the above interrogatories and responses thereto and that

they are true and accurate to the best of my knowledge and belief.

(Defendant)
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Subscribed and sworn to before me this day

of , 20 .

Notary Public/
Commissioner of the Superior Court

CERTIFICATION

I certify that a copy of this document was or will immediately be

mailed or delivered electronically or non-electronically on (date)

to all attorneys and self-represented parties of record

and that written consent for electronic delivery was received from all

attorneys and self-represented parties of record who received or will

be immediately be receiving electronic delivery.

Name and address of each party and attorney that copy was or will

immediately be mailed or delivered to*

*If necessary, attach additional sheet or sheets with the name and

address which the copy was or will immediately be mailed or deliv-

ered to.

Signed (Signature of filer) Print or type name of person signing

Date Signed

Mailing address (Number, street, town, state and zip code) or

E-mail address, if applicable

Telephone number

COMMENTARY: This new form was developed pursuant to and is

to be used in connection with the changes to Section 13-6.
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(NEW) Form 222

Plaintiff’s Requests for Production

Medical Negligence—Health Care Provider

No. CV- : SUPERIOR COURT

(Plaintiff) : JUDICIAL DISTRICT OF

VS. : AT

(Defendant) : (Date)

The Plaintiff(s) hereby request(s) that the Defendant

(Defendant Health Care Provider’s Name)

provide counsel for the Plaintiff(s) with copies of the documents

described in the following requests for production, or afford counsel

for said Plaintiff(s) the opportunity or, if necessary, sufficient writ-

ten authorization, to inspect, copy, photograph or otherwise repro-

duce said documents. The production of such documents, copies

or written authorizations shall take place at the offices of

on (day), (date)

at (time).

In answering these production requests, the Defendant(s) are

required to provide all information within their possession, custody or

control. If any production request cannot be answered in full, answer

to the extent possible.

Definition: ‘‘You’’ and ‘‘your’’ shall mean the Defendant to whom

these interrogatories are directed, except that if the Defendant has

been sued as the representative of the estate of a decedent, ward,

or incapable person, ‘‘you’’ shall also refer to the Defendant’s decedent,
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ward or incapable person unless the context of an interrogatory clearly

indicates otherwise.

(1) All documents, (excluding privileged documents, such as attorney-

client, work product, and peer review documents), that you know of,

possess, or have power to obtain, concerning the Plaintiff’s care,

scheduling, appointments, treatment, evaluation, diagnosis, consulta-

tion or referral to others including but not limited to:

(a) All documents normally maintained as part of a patient’s designated

health record;

(b) Office management records including jackets, file covers, face

sheets, transmittal documents for any requests for studies or consulta-

tions, and/or transportation records;

(c) Nursing notes;

(d) Hospital records;

(e) Laboratory records;

(f) Testing records;

(g) Radiology requisitions, reports, images/studies (lossless images),

and audio recordings of radiology reviews;

(h) Notes, sticky notes or written markings;

(i) Pharmacy medication records;

(j) Automated medication dispensing system records;

(k) Any images/photographs taken during treatment or pathological

examination;

(l) Pathology reports;

(m) Drafts and/or audio recordings of pathology reports;

(n) Quality improvement documents related to root cause analysis;
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(o) Documents provided in connection with a peer review;

(p) Intradepartment transportation records;

(q) Laboratory test results;

(r) Documents and communications concerning the Plaintiff and the

allegations in the Complaint; and

(s) Investigations or reports concerning the incident that is the subject

of this lawsuit.

COMMENT:

Where privilege is claimed, counsel shall follow the relevant Practice

Book rule(s). This request contemplates production of all medical

records and documents, not limited to the treatment related to the

allegations in the complaint, subject to plaintiff providing a HIPAA

compliant authorization if necessary.

(2) Your current curriculum vitae.

(3) Each document identified in response to Interrogatory #18.

(4) A copy of the declaration page(s) of each insurance policy identified

in response to Interrogatories #19 and #20.

(5) If the answer to Interrogatory #21 is in the affirmative, a copy of

the complete policy contents of each insurance policy identified in

response to Interrogatories #19 and #20.

(6) Each nonprivileged statement identified in response to Interrogato-

ries #25 and #27.

(7) A copy of each and every recording of surveillance material dis-

coverable under Practice Book Section 13-3 (c), by film, photograph,
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videotape, audiotape or any other digital or electronic means, of any

party to this lawsuit concerning this lawsuit or the subject matter

thereof, including any transcript of such recording.

PLAINTIFF,

By

CERTIFICATION

I certify that a copy of this document was or will immediately be

mailed or delivered electronically or non-electronically on (date)

to all attorneys and self-represented parties of record

and that written consent for electronic delivery was received from all

attorneys and self-represented parties of record who received or will

immediately be receiving electronic delivery

Name and address of each party and attorney that copy was or will

immediately be mailed or delivered to*

*If necessary attach additional sheet or sheets with the name and

address which the copy was or will immediately be mailed or deliv-

ered to.

Signed (Signature of filer) Print or type name of person signing

Date Signed

Mailing address (Number, street, town, state and zip code) or

E-mail address, if applicable

Telephone number

COMMENTARY: This new form was developed pursuant to and is

to be used in connection with the changes to Section 13-9.
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(NEW) Form 223

Plaintiff’s Requests for Production

Medical Negligence—Hospital/Medical Group

No. CV- : SUPERIOR COURT

(Plaintiff) : JUDICIAL DISTRICT OF

VS. : AT

(Defendant) : (Date)

The Plaintiff(s) hereby request(s) that the Defendant

(Defendant Hospital’s Name) provide coun-

sel for the Plaintiff(s) with copies of the documents described in the

following requests for production, or afford counsel for said Plaintiff(s)

the opportunity or, if necessary, sufficient written authorization, to

inspect, copy, photograph or otherwise reproduce said documents.

The production of such documents, copies or written authorizations

shall take place at the offices of on

(day), (date) at (time).

In answering these production requests, the Defendant(s) are

required to provide all information within their possession, custody or

control. If any production request cannot be answered in full, answer

to the extent possible.

Definition: ‘‘You’’ and ‘‘your’’ shall mean the Defendant, and its

agents, servants, or employees to whom these requests for production

are directed.

(1) All documents, (excluding privileged documents such as attorney-

client, work product, and peer review documents), that you know of,
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possess, or have power to obtain concerning the Plaintiff’s care, sched-

uling, appointments, treatment, evaluation, diagnosis, consultation or

referral to others, including but not limited to:

(a) All documents typically maintained as part of a patient’s designated

health record;

(b) Office management records including jackets, file covers, face

sheets, transmittal documents for any requests for studies or consulta-

tions, and/or transportation records;

(c) Nursing notes;

(d) Hospital records;

(e) Laboratory records;

(f) Testing records;

(g) Radiology requisitions, reports, images/studies (lossless images),

and audio recordings of radiology reviews;

(h) Notes, sticky notes or written markings;

(i) Pharmacy medication records;

(j) Automated medication dispensing system records;

(k) Any images/photographs taken during treatment or pathological

examination;

(l) Pathology reports;

(m) Drafts and/or audio recordings of pathology reports;

(n) Quality improvement documents related to root cause analysis;

(o) Documents provided in connection with a peer review;

(p) Intradepartment transportation records;

(q) Laboratory test results;
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(r) Documents and communications concerning the subject matter of

the Complaint; and

(s) Investigations or reports concerning the Plaintiff and the allegations

in the Complaint.

COMMENT:

Where privilege is claimed, counsel shall follow the relevant Practice

Book rule(s). This request contemplates production of all medical

records and documents, not limited to the treatment related to the

allegations in the complaint, subject to plaintiff providing a HIPAA

compliant authorization if necessary.

(2) Each document identified in response to Interrogatory #5.

(3) A copy of the declaration page(s) of each insurance policy identified

in response to Interrogatories #6 and #7.

(4) If the answer to Interrogatory #8 is in the affirmative, a copy of

the complete policy contents of each insurance policy identified in

response to Interrogatories #6 and #7.

(5) Each non-privileged statement identified in response to Interrogato-

ries #10 and #12.

(6) A copy of each and every recording of surveillance material dis-

coverable under Practice Book Section 13-3 (c), by film, photograph,

videotape, audiotape or any other digital or electronic means, of any

party to this lawsuit concerning this lawsuit or the subject matter

thereof, including any transcript of such recording.

PLAINTIFF,

By
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CERTIFICATION

I certify that a copy of this document was or will immediately be

mailed or delivered electronically or non-electronically on (date)

to all attorneys and self-represented parties of record

and that written consent for electronic delivery was received from all

attorneys and self-represented parties of record who received or will

immediately be receiving electronic delivery.

Name and address of each party and attorney that copy was or will

immediately be mailed or delivered to*

*If necessary attach additional sheet or sheets with the name and

address which the copy was or will immediately be mailed or deliv-

ered to.

Signed (Signature of filer) Print or type name of person signing

Date Signed

Mailing address (Number, street, town, state and zip code) or

E-mail address, if applicable

Telephone number

COMMENTARY: This new form was developed pursuant to and is

to be used in connection with the changes to Section 13-9.
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APPENDIX B

APPENDIX OF SECTION 1-9B CHANGES

Practice Book Rules Adopted, Amended or Suspended on an
Interim Basis under Section 1-9B in Light of the Declared Public

Health and Civil Preparedness Emergencies

Sec. E1-9C. —Adjustment or Suspension of Time or Location

Requirement

The chief administrative judge of each division, in consultation with

the appropriate Presiding Judge of each Judicial District, if possible,

and subject to the approval of the chief court administrator, shall have

the authority to adjust or suspend any time or location requirement in

the Practice Book. Any such adjustment or suspension, as approved

by the chief court administrator, shall be effective immediately upon

the issuance of an order by said chief administrative judge; provided,

however that (1) any such adjustment or suspension shall be reported

to the Rules Committee of the Superior Court and (2) the Rules Com-

mittee may, on a prospective basis only, reject any such adjustment

or suspension. Absent such rejection, any adjustment or suspension

made hereunder shall be effective until further notice.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E1-24. Record of Off-Site Judicial Proceedings

Sec. 1-24 requires an on-the-record summary of off-site judicial

proceedings ‘‘by the next court day.’’ Suspending this rule would allow

flexibility for the court given limited resources.
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(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E2-11A. Appeal from Decision of Bar Examining Committee

concerning Conditions of Admission

Sec. 2-11A provides that an appeal of a decision of the Connecticut

Bar Examining Committee be filed within thirty days of the decision.

Given the suspension of statutes of limitation, it is consistent to sus-

pend this requirement.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E2-27A. Minimum Continuing Legal Education

The requirements of this are suspended for calendar year 2020,

and any credits earned by attorneys in 2020 shall be allowed to be

carried over completely to 2021, even if the amount exceeds the two

hour cap provided for in the rule.

(Adopted June 26, 2020, to take effect July 14, 2020, on an

interim basis.)

Sec. E2-28B (c) & (e). —Advisory Opinions

Sec. 2-28B (c) prescribes timelines by which the Statewide Griev-

ance Committee must issue advisory opinions. Sec. 2-28B (e) states

that the failure of the Committee to issue a timely opinion means that

the Committee acquiesces that relevant advertisement or communica-

tion is compliant with the Rules. Current staffing levels require

greater flexibility.



Page 188PB April 27, 2021CONNECTICUT LAW JOURNAL

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E2-32. Filing Complaints against Attorneys; Action; Time

Limitation

Sec. 2-32 contains various deadlines, including deadlines that are

akin to a statute of limitations. Sec. 2-32 (a) requires the statewide

bar counsel to review and process complaints within seven days of

receipt. Current staffing levels require greater flexibility.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E2-35. Action by Statewide Grievance Committee or

Reviewing Committee

Sec. 2-35 contains various deadlines including a requirement that

Disciplinary Counsel has fourteen days to respond to a request for

review. Current staffing levels require greater flexibility.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E2-36. Action by Statewide Grievance Committee on

Request for Review

Sec. 2-36 requires that the Statewide Grievance Committee must

issue its decision on a request for review within sixty days. The current

situation requires greater flexibility.
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(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E2-38. Appeal from Decision of Statewide Grievance Com-

mittee or Reviewing Committee Imposing Sanctions or Con-

ditions

Sec. 2-38 provides that an appeal of a grievance decision must be

taken within thirty days. Given the suspension of statutes of limitation,

it is consistent to suspend this requirement.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E2-39 (b). Reciprocal Discipline

Sec. 2-39 (b) sets forth time limits with regard to reciprocal discipline.

The current situation requires greater flexibility.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E2-40 (f). Discipline of Attorneys Found Guilty of Serious

Crimes in Connecticut

Sec. 2-40 (f) requires that a hearing on a presentment complaint

shall be held within sixty days of the filing of the presentment. The

current situation requires greater flexibility. Note that it is not recom-

mended that Sec. 2-40 (d) be suspended. Sec. 2-40 (d) requires that

‘‘any attorney found guilty of any crime shall send written notice of the
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finding of guilt to the disciplinary counsel and the State-wide Grievance

Committee, by certified mail, return receipt requested, or with electronic

delivery confirmation, within ten days of the date of the finding of guilt.’’

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E2-41 (f). Discipline of Attorneys Found Guilty of Serious

Crimes in Another Jurisdiction

Sec. 2-41 (f) requires that a hearing on a presentment complaint

shall be held within sixty days of the filing of the presentment. The

current situation requires greater flexibility. Note that it is not recom-

mended that Sec. 2-41 (d) be suspended. Sec. 2-41 (d) requires that

‘‘[a]ny attorney found guilty of any crime in another jurisdiction shall

send written notice of the finding of guilt to the disciplinary counsel and

the Statewide Grievance Committee, by certified mail, return receipt

requested, or with electronic delivery confirmation, within ten days of

the date of the finding of guilt.’’

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E2-47 (a). Presentments and Unauthorized Practice of

Law Petitions

Sec. 2-47 (a) requires that a hearing on the merits of the complaint

shall be held within sixty days of the date a complaint was filed with

the court. The current situation requires greater flexibility.
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(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E2-53 (h) & (j). Reinstatement after Suspension, Disbar-

ment or Resignation

Sec. 2-53 (h) requires that the Statewide Grievance Committee and

the Office of the Chief Disciplinary Counsel file a report with the stand-

ing committee within sixty days of referral from the chief justice. Sec.

2-53 (j) requires that the standing committee shall complete its work

within 180 days of the referral. The current situation requires

greater flexibility.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E2-70 (a). —Client Security Fund Fee

Sec. 2-70 (a) requires the collection of the Client Security Fund Fee.

Suspension of the rule would allow for flexibility in assessing the fee.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E2-71 (b) (3). —Eligible Claims

Sec. 2-71 (b) (3) requires that claims for reimbursement be filed

within four years. Given the suspension of statutes of limitation, it is

consistent to suspend this requirement.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)
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Sec. E2-75 (a). —Processing Claims

Sec. 2-75 (a) sets forth timelines by which the client security fund

committee and attorney must take certain actions. The current situation

requires greater flexibility.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E2-79 (a). —Enforcement of Payment of Fee

Sec. 2-79 (a) sets out the timeframe for administrative suspensions.

The current situation requires greater flexibility.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E3-22. Certified Law School Graduates

(a) On a temporary and emergency basis, Sections 3-14 through

3-21 are expanded for 2019 and 2020 law school graduates who have

not previously taken an administration of any bar examination before

February 2020 and who have graduated from a law school approved

by the American Bar Association or by the Committee (‘‘Certified Law

School Graduates’’).

(b) The supervising attorney for a Certified Law School Graduate

must be in good standing and have no history of professional discipline,

including administrative suspension.

(c) For civil cases, the supervising attorney is not required to be

present in court with the Certified Law School Graduate: (1) for short
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calendar call and argument; (2) to report and seek ratification by the

Court of a written agreement; (3) to conduct an unopposed foreclosure

proceeding seeking judgment; (4) to participate in a pre-trial confer-

ence or status conference; (5) to participate in an uncontested dissolu-

tion of marriage proceeding; or (6) to participate in the housing court

mediation program; so long as the person or entity on whose behalf the

appearance is being made consents to the absence of the supervising

attorney. However, the supervising attorney must be present during

trial.

(d) For all criminal cases, the supervising attorney must be present

in court with the Certified Law School Graduate.

(e) For oral argument before the Connecticut Appellate or Supreme

Court, the supervising attorney must be present in court with the

Certified Law School Graduate.

(f) A Certified Law School Graduate may, under the general supervi-

sion of the supervising attorney but outside of his or her presence,

give legal advice to a client, negotiate on behalf of a client, and prepare

contracts and other documents for the client, provided that the graduate

obtains the supervising attorney’s approval of any legal advice, negoti-

ation plan, or final document.

(g) The certification for each Certified Law School Graduate shall

remain in effect until November 15, 2021, unless terminated at an

earlier date by the Dean or Superior Court in accordance with Section

3-18.
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(h) In all other respects, Sections 3-14 through 3-21 remain

unchanged, and legal interns may continue to appear and/or practice

to the extent permitted under the existing rules.

(Adopted June 26, 2020, to take effect retroactively May 11, 2020,

on an interim basis, but until no later than November 15, 2021.)

Sec. E7-13. —Criminal/Motor Vehicle Files and Records

Sec. 7-13 addresses the destruction of files and mandates the

destruction of certain criminal files. The timelines for such destruction

may not be appropriate given the current situation.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E7-17. Clerks’ Offices

Sec. 7-17 provides that each clerk’s office shall be open at least

five days per week, except during weeks with a legal holiday. The

current situation requires that the chief court administrator have greater

flexibility to operate the clerks’ offices and courthouses.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E23-68. Where Presence of Person May Be by Means of an

Interactive Audiovisual Device

(a) Upon motion of any party, and at the discretion of the judicial

authority, any party, counsel, witness, or other participant in [a] any

proceeding may appear by means of an interactive audiovisual device
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at any proceeding scheduled to be heard in-person in any civil matter,

including all proceedings within the jurisdiction of the small claims

section, or any family matter, including all proceedings within the juris-

diction of the family support magistrate division.

(b) [Upon order of the judicial authority, an incarcerated individual]

At the discretion of the judicial authority, any party, counsel, witness

or other participant in a proceeding may be required to appear by

means of an interactive audiovisual device in any [civil or family matter]

civil matter, including all proceedings within the jurisdiction of the small

claims section, or any family matter, including all proceedings within

the jurisdiction of the family support magistrate.

(c) For purposes of this section, an interactive audiovisual device

must operate so that the judicial authority; any party and his or her

counsel, if any; and any person appearing by means of an interactive

audiovisual device pursuant to a court order under this section can

see and communicate with each other simultaneously. In addition, a

procedure by which an incarcerated individual and his or her counsel

can confer in private must be provided.

(d) Unless otherwise required by law or unless otherwise ordered

by the judicial authority, prior to any proceeding in which a person

appears by means of an interactive audiovisual device, copies of all

documents which may be offered at the proceeding shall be provided to

all counsel and self-represented parties in advance of the proceeding.

(e) An officer, as identified in General Statutes § 1-24, may adminis-

ter an oath by means of an interactive audiovisual device to any party,

witness or other participant in a proceeding who appears pursuant to
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this section, provided such officer can see, hear and clearly identify

the participant to whom the oath is to be administered via the audiovi-

sual device.

[(e)] (f) Nothing contained in this section shall be construed to limit

the discretion of the judicial authority to deny a request to appear

by means of an interactive audiovisual device where, in the judicial

authority’s judgment, the interest of justice or the presentation of the

case require that the party, counsel, witness, or other participant in

the proceeding appear in person.

(g) Nothing contained in this section shall be construed to preclude

the Judicial Branch, at the discretion of the chief court administrator,

from handling any matter remotely.

[(f)] (h) For purposes of this section, judicial authority includes family

support magistrates and magistrates appointed by the chief court

administrator pursuant to General Statutes § 51-193l.

(Adopted June 26, 2020, to take effect July 14, 2020, on an

interim basis.)

Sec. E25-3. Action for Custody of Minor Child

This rule requires hearings on new custody applications to be held

no more than thirty days from filing. We are continuing, and should

continue, to accept new filings and the clerks must set dates for hear-

ings and for service of the papers on the opposing party, but under

current circumstances it is not feasible to set a hearing date within

the thirty-day time limit.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)
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Sec. E25-4. Action for Visitation of Minor Child

This rule requires hearings on new visitation applications to be held

no more than thirty days from filing. We have the same concern as

for custody applications described above.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E25-17. —Date for Hearing

This rule requires that a motion to strike in a family case be placed

on a short calendar within fifteen days. Such motions in family cases

are very rare, but if one were to be filed, the court likely would be

unable to meet the time requirement.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

TECHNICAL CHANGE: The word ‘‘cases’’ was added after the

second instance of the word ‘‘family.’’

Sec. E25-59A. Sealing Files or Limiting Disclosure of Docu-

ments in Family Matters

This rule, in subsection (f) (1), requires that a motion to seal a file

in a family case be placed on a short calendar within fifteen days,

which likely would not be possible.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)
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Sec. E25a-2. Prompt Filing of Appearance

This section requires appearances in Title IV-D child support matters

(which could include appearances by Support Enforcement Services),

to be filed ‘‘promptly,’’ which may not be possible.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E25a-3. Withdrawal of Appearance; Duration of

Appearance

This section establishes automatic time periods for the withdrawal

of appearances which may not be feasible and may result in the

premature elimination of attorney appearances.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E25a-14. —Continuances when Counsel’s Presence or

Oral Argument Required

This section only allows for continuances from certain short calendar

matters for good cause shown, unless the parties agree or the court

orders otherwise.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E25a-15. Statements To Be Filed

This rule imposes on parties and counsel the obligation to file certain

documents before a hearing. It may not be necessary to address this
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as it involves time periods binding on the parties, not the court, and

would likely be deemed moot if the hearing did not go forward due to

limited court operations.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E25a-17. Motion To Open Judgment of Paternity by

Acknowledgment

This rule requires hearings on motions to open acknowledgments

of paternity to be held no more than thirty days from filing. Under

current circumstances, it is not feasible to set a hearing date within

the thirty-day time limit.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E25a-19. Standard Disclosure and Production

This rule imposes on parties and counsel the obligation to exchange

certain documents by way of discovery within thirty days of a request

or order. It involves time periods binding on the parties, not the court.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E25a-23. Answers to Interrogatories

This rule imposes on parties and counsel the obligation to respond

to interrogatories within sixty days. It also involves time periods binding

on the parties, not the court, although a request for extension of time

may be filed with the court.
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(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E30-7. Place of Detention Hearings

Pursuant to the Branch’s consolidation of courts, only two of the

eleven juvenile courthouses remain open. Priority 1 delinquency cases

are being heard only in the Hartford and Bridgeport juvenile court-

houses.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E37-1. Arraignment; Timing

The request is being made to allow flexibility in the timing of the

presentment of a defendant before a court. In the event that arraign-

ment procedures needed to be modified to a more restricted schedule,

the suspension of the rule would permit the arraignments to be con-

ducted in a manner consistent with the court’s ability to operate.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E37-12. Defendant in Custody; Determination of Proba-

ble Cause

The courts have continued to maintain probable cause findings,

specifically as it relates to weekend arrests. In the event that it is not

possible to have this finding within forty-eight hours, the suspension

of the rule would permit the court to make the probable cause determi-
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nation at the soonest date available under the circumstances. The

suspension would also address the sealing requirement so as not to

require a party to respond within seven days for recommendations as

to the court order and also allows the court to continue its sealing

order beyond fourteen days. This suspension of the rule would allow

for appropriate notice and a full hearing to take place on the merits

of any sealing order.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E38-6. Appearance after Release

The suspension of the rule only applies to a defendant who is not

in custody. Currently, the courts are receiving all domestic arraign-

ments on the next court date. All domestic arraignments have protec-

tive orders issued by law enforcement which remain in effect until the

defendant is seen before the court. In the event that it is not possible

to conduct an arraignment on the next court date, the suspension of

the rule would allow for the court to schedule the first presentment on

a different, but still expedited date. In cases where the defendant is

not in custody and it is not a domestic arraignment, the suspension

of the rule requiring an initial appearance of not more than fourteen

days allows the courts to maintain appropriately sized dockets and

provides notice to all parties as to the scheduling of the cases.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)
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Sec. E38-18. —Review of Detention Prior to Arraignment, Trial

or Sentencing

The rule requires the review of any detained person’s bail within

forty-five days and within thirty days if the person is held on a misde-

meanor or class D felony. The suspension of the rule would remove

mandatory bail reviews within these time restraints. A court could still

conduct bail reviews by way of motion or through a videoconference

at an appropriately scheduled date.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E38-21. —Forfeiture of Bail and Rearrest Warrant

The rule requires any person whose bond has been forfeited to be

returned to custody within six months in order to release a surety from

their bond obligation. The suspension of the rule would allow the surety

additional time to locate the person and is consistent with the court

focusing on designated priority cases.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E40-11. Disclosure by the Prosecuting Authority

The rule requires the prosecution to disclose certain materials within

forty-five days from the filing of a request to disclose. By suspending

the rule, it would allow the court to permit an extension of this time

period without requiring each case to have a finding of good cause

shown for the delay.
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(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E40-13. Names of Witnesses; Prior Record of Witnesses;

Statements of Witnesses

The rule requires the prosecution to disclose the names of witnesses,

the records of witnesses and the statements of witnesses within forty-

five days from the filing of a request to produce these materials. By

suspending the rule, it would allow the court to permit an extension

of this time period without requiring each case to have a finding of

good cause shown for the delay.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E40-13A. Law Enforcement Reports, Affidavits and

Statements

The rule requires the prosecution to disclose certain materials within

forty-five days from the filing of a request to disclose. By suspending

the rule, it would allow the court to permit an extension of this time

period without requiring each case to have a finding of good cause

shown for the delay.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E40-17. Defense of Mental Disease or Defect or Extreme

Emotional Disturbance; Notice by Defendant

The rule requires the defendant, when relying on one of the above-

captioned affirmative defenses, to notice the prosecution within forty-
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five days of the intention to use said defense. By suspending the rule,

it would allow the court to permit an extension of this time period

without requiring each case to have a finding of good cause shown

for the delay.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E40-18. —Notice by Defendant of Intention To Use Expert

Testimony regarding Mental State; Filing Reports of Exam

The rule requires the defendant to notice the prosecution within

forty-five days of the intention to use an expert witness and to produce

the report of the expert within five days of receipt. By suspending the

rule, it would allow the court to permit an extension of this time period

without requiring each case to have a finding of good cause shown

for the delay.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E40-21. Defense of Alibi; Notice by Defendant

The rule requires the defendant to notice the prosecution within

twenty days after written demand of the intention to use said defense.

By suspending the rule, it would allow the court to permit an extension

of this time period without requiring each case to have the court direct

the time period in which the defense needs to comply with the notice.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)
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Sec. E40-22. —Notice by Prosecuting Authority concerning

Alibi Defense

The rule requires the prosecution to notice the defense within twenty

days, but no less than ten days before trial, the use of witnesses to

rebut an alibi defense. By suspending the rule, it would allow the court

to permit an extension of this time period without requiring each case

to have the court direct the time period in which the prosecution needs

to comply with the notice.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E40-26. Disclosure by the Defendant; Information and

Materials Discoverable by the Prosecuting Authority as of

Right

The rule requires the prosecution to disclose certain materials within

forty-five days from the filing of a request to disclose. By suspending

the rule, it would allow the court to permit an extension of this time

period without requiring each case to have a finding of good cause

shown for the delay.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E41-5. —Time for Making Pretrial Motions or Requests

The rule requires the filing of pretrial motions not later than ten days

after the first pretrial conference. By suspending the rule, the court

will not be required to grant permission for an extension of time due

to the current circumstances.
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(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E42-49A. Sealing or Limiting Disclosure of Documents in

Criminal Cases

The rule pertains to any motion sealing or limiting order on criminal

documents which must be held not less than fifteen days following

the filing of the motion and must notice the public as to the date, time

and place of the hearing. By suspending the rule, it would allow the

court to provide appropriate notice and to schedule a full hearing to

take place on the merits of any sealing order.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E42-52. —Time for Filing Motion for Judgment of Acquittal

The rule pertains to requiring the motion to be filed within five days

after a mistrial or verdict. By suspending the rule for those cases

affected by the current situation, the court would be allowed to extend

the timing as it deems appropriate.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E42-54. —Time for Filing Motion for New Trial

The rule pertains to requiring the motion to be filed within five days

after a verdict. By suspending the rule for those cases affected by the

current situation, the court would be allowed to extend the timing as

it deems appropriate.



April 27, 2021 Page 207PBCONNECTICUT LAW JOURNAL

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E43-24. —Time for Filing Application for Sentence Review

By suspending the rule, it would dispense with the thirty day time

requirement for filing an application for sentence review. Because of

the limited courthouse access, some filings may not be able to be

processed within the time frame allowed.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E43-33. Appointment of Initial Counsel for Appeal by Indi-

gent Defendant

The rule requires the application to be heard within twenty days.

By suspending the rule, it will allow the courts to maintain appropriately

sized dockets and not require a finding of good cause shown under

the circumstances.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E43-39. Speedy Trial; Time Limitations

The suspension of the rule would allow the court flexibility in schedul-

ing a trial, in the event that trials are restricted. The suspension would

still allow courts the ability to schedule trials as expeditiously as

possible.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)
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Sec. E44-10A. —Where Presence of Defendant May Be by Means

of an Interactive Audiovisual Device

(a) Unless otherwise ordered by the judicial authority, and in the

discretion of the judicial authority, a defendant may be present by

means of an interactive audiovisual device for the following pro-

ceedings:

(1) Hearings concerning indigency pursuant to General Statutes

§ 52-259b;

(2) Hearings concerning asset forfeiture, unless the testimony of

witnesses is required;

(3) Hearings regarding seized property, unless the testimony of

witnesses is required;

(4) With the defendant’s consent, bail modification hearings pursuant

to Section 38-14;

(5) Sentence review hearings pursuant to General Statutes § 51-

195;

(6) Proceedings under General Statutes § 54- 56d (k) if the evalua-

tion under General Statutes § 54-56d (j) concludes that the defendant

is not competent but is restorable and neither the state nor the defend-

ant intends to contest that conclusion;

(7) Arraignments, provided that counsel for the defendant has been

given the opportunity to meet with the defendant prior to the arraign-

ment;

(8) A disposition conference held in the judicial district court pursuant

to the provisions of Sections 39-11 through 39-17 when it is not reason-

ably anticipated that an offer for the final disposition of the case will

be accepted or rejected upon the conclusion of the conference;
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(9) With the consent of counsel a disposition conference held in the

geographical area court pursuant to the provisions of Sections 39-11

through 39-17 when it is not reasonably anticipated that an offer for

the final disposition of the case will be accepted or rejected upon the

conclusion of the conference;

(10) The first scheduled court appearance of the defendant in the

judicial district court following the transfer of the case from the geo-

graphical area court;

(11) Hearings regarding motions to correct an illegal sentence; and

(12) Hearings regarding motions for sentence modification.

(b) Such audiovisual device must operate so that the defendant,

his or her attorney, if any, and the judicial authority can see and com-

municate with each other simultaneously. In addition, a procedure by

which the defendant and his or her attorney can confer in private must

be provided.

(c) Unless otherwise required by law or ordered by the judicial

authority, prior to any proceeding in which a person appears by means

of an interactive audiovisual device, copies of all documents which

may be offered at the proceeding shall be provided to all counsel and

self-represented parties in advance of the proceeding.

(d) Nothing contained in this section shall be construed to establish

a right for any person to appear by means of an interactive audiovi-

sual device.

(e) Nothing contained in this section shall be construed to preclude

the Judicial Branch, at the discretion of the chief court administrator,

from handling any matter remotely.
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(Adopted June 26, 2020, to take effect July 14, 2020, on an

interim basis.)

Sec. E44-13. —Scheduling of Proceedings before Trial; Contin-

uances

The rule requires that a continuance shall not exceed two weeks. The

suspension of the rule would give the courts the flexibility necessary

to maintain appropriately sized dockets and attend to those matters

designated as priority cases.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E44-14. —Assignments for Plea in Judicial District Court

Location

The rule requires that the assignment to a Judicial District shall not

exceed two weeks. The suspension of the rule would give the courts

the flexibility necessary to maintain appropriately sized dockets and

attend to those matters designated as priority cases.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E44-27. —Hearing of Infractions, Violations to Which Not

Guilty Plea Filed

The rule requires that within ten days of filing a not guilty plea, the

clerk shall schedule a hearing in the matter. By allowing the suspension

of the rule, it will allow the courts to delay scheduling of infractions so

that they may focus on those matters designated as priority cases.
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(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)

Sec. E44-30. —Hearing by Magistrates of Infractions and Certain

Motor Vehicle Violations

Suspension of the rule will dispense with the five day time require-

ment imposed on the defendant to file a trial de novo during this

time period.

(Adopted June 26, 2020, to take effect retroactively March 24, 2020,

on an interim basis, but until no later than the duration of the

declared emergencies.)
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NOTICE

Public Hearing on Practice Book Revisions

to the Rules of Appellate Procedure

Being Considered by the Justices of the Supreme Court and

Judges of the Appellate Court

On May 17, 2021, at 2 p.m., a public hearing will be conducted

pursuant to General Statutes § 51-14 (c) for the purpose of receiving

comments concerning revisions to the Rules of Appellate Procedure,

which are being considered by the Justices and Judges, and that were

adopted by the Justices and Judges on an interim basis, as well as

any proposed new rule or any change to an existing rule that any

member of the public deems desirable. The revisions proposed by

the Advisory Committee on Appellate Rules follow this notice and are

posted on the Judicial Branch website at http://www.jud.ct.gov/pb.htm.

Due to the ongoing pandemic, the public hearing will be conducted

electronically using Microsoft Teams communication and collaboration

platform. Individuals who would like to access the public hearing in

order to speak at the hearing may do so by clicking here. The public

hearing will also be broadcast on the Judicial Branch’s YouTube chan-

nel. Individuals who wish to view the public hearing but who do not

wish to speak, may do so by clicking here.

For every individual who wishes to access and speak at the public

hearing, it is important that certain procedures be followed. All individu-

als who access the public hearing must at all times act in a professional

and respectful manner. Any individual whose conduct is deemed by

https://teams.microsoft.com/l/meetup-join/19%3ameeting_NDU2OTBmZmEtOTQ0Ny00ZjI1LWIwZDMtNTI0ZGYzZTZlYjk4%40thread.v2/0?context=%7b%22Tid%22%3a%2297f83cdc-13d2-4886-a4bb-f4bcce743cef%22%2c%22Oid%22%3a%221f60f693-8191-41bb-8766-51c3ba39a3f4%22%7d
https://youtu.be/KwpQ0D05B8M


Page 216PB April 27, 2021CONNECTICUT LAW JOURNAL

the co-chairs to be disruptive or inappropriate will be removed from

the public hearing.

Individuals who would like to speak at the public hearing should

access the hearing one-half hour before the hearing begins in order

to be recognized and queued to speak. Each speaker will be allowed

a maximum of five minutes to offer their remarks. Anyone who believes

that they may need to exceed the five minute limit or who does not

wish to speak at the public hearing but wishes to offer comments on

the proposed revisions may submit their comments to the co-chairs

of the Advisory Committee on Appellate Rules by e-mail to Attorney

Jill Begemann at Jill.Begemann@connapp.jud.ct.gov or by forwarding

their comments to the co-chairs at the following address:

Co-Chairs of the Advisory Committee on Appellate Rules

Attn: Attorney Jill Begemann

Connecticut Appellate Court

75 Elm Street

Hartford, CT 06106

All comments should be received by May 11, 2021.

Hon. Gregory T. D’Auria

Hon. Eliot D. Prescott

Co-Chairs, Advisory Committee on Appellate Rules
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INTRODUCTION

The following are amendments to the Rules of Appellate Procedure

that are being considered by the Justices of the Supreme Court and

Judges of the Appellate Court. These amendments are indicated by

brackets for deletions and underlined text for added language. The

designation ‘‘NEW’’ is printed with the title of each new rule. This

material should be used as a supplement to the Connecticut Practice

Book until the 2022 edition of the Practice Book becomes available.
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CHAPTER AND SECTION HEADINGS OF THE RULES

RULES OF APPELLATE PROCEDURE

CHAPTER 61
REMEDY BY APPEAL

Sec.
61-7. Joint and Consolidated Appeals
61-14. Review of Order concerning Stay; When Stay May Be

Requested from Court Having Appellate Jurisdiction

CHAPTER 62
CHIEF JUDGE, APPELLATE CLERK AND DOCKET: GENERAL

ADMINISTRATIVE MATTERS
Sec.
62-7. Matters of Form; Filings; Delivery and Certification to Coun-

sel of Record
62-8A. Attorneys of Other Jurisdictions Participating Pro Hac Vice

on Appeal

CHAPTER 63
FILING THE APPEAL; WITHDRAWALS

Sec.
63-4. Additional Papers To Be Filed by Appellant and Appellee

Subsequent to the Filing of the Appeal
63-8. Ordering and Filing of Paper Transcripts
63-10. Preargument Conferences

CHAPTER 66
MOTIONS AND OTHER PROCEDURES

Sec.
66-6. Motion for Review; In General

CHAPTER 67
BRIEFS

Sec.
67-1. Brief and Appendix
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67-2. Format of Paper Briefs and Appendices for Filers Excluded
or Exempt from Electronic Filing Pursuant to Section 60-
8; Copies[; Electronic Briefing Requirement]

67-2A. Format of Electronic Briefs and Party Appendices; Copies
(NEW)

67-3. Page Limitations; Time for Filing Briefs and Appendices
67-3A. Word Limitations; Time for Filing Electronic Briefs and Party

Appendices (NEW)
67-5A. The Reply Brief (NEW)
67-7A. The Amicus Curiae Electronic Brief (NEW)
67-8. The Party Appendix[; Contents and Organization]

CHAPTER 68
CASE FILE AND CLERK APPENDIX

Sec.
68-1. Responsibilities of Clerk of the Trial Court regarding Copying

Case File and Additions to Case File Made after Appeal
Is Filed; Exhibits and Lodged Records

68-2A. Assembly of the Clerk Appendix (NEW)
68-3A. Clerk Appendix Contents (NEW)
68-4A. Clerk Appendix Format (NEW)
68-5A. Clerk Appendix when More than One Appeal (NEW)
68-6A. Clerk Appendix when Several Cases Present Same Ques-

tion (NEW)
68-8A. Supplements (NEW)
68-10A. Clerk Appendix in Administrative Appeals; Exceptions

(NEW)
68-11A. Decision To Be Part of Clerk Appendix (NEW)

CHAPTER 77
PROCEDURES CONCERNING COURT CLOSURE AND

SEALING ORDERS OR ORDERS LIMITING THE DISCLOSURE
OF FILES, AFFIDAVITS, DOCUMENTS OR OTHER MATERIAL

Sec.
77-1. Petition for Review Seeking Expedited Review of an Order

concerning Court Closure, or an Order That Seals or Limits
the Disclosure of Files, Affidavits, Documents or Other
Material
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CHAPTER 84
APPEALS TO SUPREME COURT BY CERTIFICATION FOR

REVIEW
Sec.
84-2. Basis for Certification
84-5. Form of Petition
84-6A. Petitions, Responses and Statements in Opposition in Fam-

ily and Child Protection Matters and Other Matters Involv-
ing Minor Children (NEW)

CHAPTER 84a
MATTERS WITHIN SUPREME COURT’S ORIGINAL JURISDIC-

TION IN WHICH FACTS MAY BE FOUND
Sec.
84a-2. Procedure for Filing Original Jurisdiction Action; Pleadings

and Motions
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AMENDMENTS TO THE
RULES OF APPELLATE PROCEDURE

CHAPTER 61
REMEDY BY APPEAL

Sec. 61-7. Joint and Consolidated Appeals

(a) (1) Two or more plaintiffs or defendants in the same case may

appeal jointly or severally. Separate cases heard together and involv-

ing at least one common party may as of right be appealed jointly,

provided all the trial court docket numbers are shown on the appeal

form (JD-SC-033).

(2) Prior to the filing of an appeal, the trial court, on motion of any

party or on its own motion, may order that a joint appeal be filed in

any situation not covered by the preceding paragraph.

(3) In the case of a joint appeal, only one entry fee is required. The

appellant filing the appeal shall pay the entry fee. When additional

appellants are represented by other counsel or are self-represented,

a single joint appeal consent form (JD-SC-035) signed by all joint

appellants shall be filed on the same business day the appeal is filed.

(b) (1) The Supreme Court, on motion of any party or on its own

motion, may order that appeals pending in the Supreme Court be con-

solidated.

(2) When an appeal pending in the Supreme Court involves the

same cause of action, transaction or occurrence as an appeal pending

in the Appellate Court, the Supreme Court may, on motion of any

party or on its own motion, order that the appeals be consolidated in

the Supreme Court. The court may order consolidation at any time

before the assignment of the appeals for hearing.
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(3) The Appellate Court, on motion of any party or on its own motion,

may order that appeals pending in the Appellate Court be consolidated.

(4) There shall be no refund of fees if appeals are consolidated.

(c) Whenever appeals are jointly filed or are consolidated, all appel-

lants shall file a single, consolidated brief and appendix, and a single,

consolidated reply brief, if any. All appellees shall file a single, consoli-

dated brief or, if applicable, a single, consolidated brief and appendix.

If the parties cannot agree upon the contents of the brief, reply brief

or [and] appendix, or if the issues to be briefed are not common to

the joint parties, any party may file a motion for permission to file a

separate brief, reply brief or [and] appendix.

COMMENTARY: The purpose of these amendments is to clarify

that whenever appeals are jointly filed or are consolidated, appellants

shall file a single, consolidated reply brief, if any. In addition, the

amendments provide that any party may file a motion for permission

to file a separate reply brief under certain circumstances.

Sec. 61-14. Review of Order concerning Stay; When Stay May

Be Requested from Court Having Appellate Jurisdiction

The sole remedy of any party desiring the court to review an order

concerning a stay of execution shall be by motion for review under

Section 66-6. Execution of an order of the court terminating a stay of

execution shall be stayed for ten days from the issuance of notice of

the order, and if a motion for review is filed within that period, the

order shall be stayed pending decision of the motion, unless the court

having appellate jurisdiction rules otherwise. Any stay of proceedings

that was in effect during the pendency of the motion for review shall
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continue, unless the court having appellate jurisdiction rules otherwise,

until the time for filing a motion for reconsideration under Section 71-

5 has expired. If such a timely motion for reconsideration is filed, any

stay that was in effect shall continue until its disposition and, if it is

granted, until the matter is finally determined.

A motion for extension of time to file a motion for review of a ruling

concerning a stay of execution must be filed in the trial court but shall

not automatically stay the execution after the ten days has expired,

except that the trial judge may order a stay pending a ruling on the

motion for extension of time.

A ruling concerning a stay is a judgment in a trial to the court for

purposes of Section 64-1, and the trial court making such a ruling

shall state its decision, either orally or in writing, in accordance with

the requirements of that section.

In any case in which there is no automatic stay of execution and in

which the trial court denies, or refuses to rule on, a motion for stay,

an aggrieved party may file a motion requesting a stay of execution

of the judgment from the court having appellate jurisdiction pending

the filing of and ruling upon a motion for review. The motion must be

filed with the appellate clerk.

COMMENTARY: The intent of this amendment is to codify the hold-

ing in Wachovia Mortgage, FSB v. Toczek, 189 Conn. App. 812,

820 n.5 (2019), that the language in Section 71-6 concerning the

continuation of a stay until the time for reconsideration has passed

necessarily applies to stays under this section, as Section 71-6 applies

to any stay of proceedings.
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CHAPTER 62

CHIEF JUDGE, APPELLATE CLERK AND DOCKET: GENERAL

ADMINISTRATIVE MATTERS

Sec. 62-7. Matters of Form; Filings; Delivery and Certification

to Counsel of Record

(a) It is the responsibility of counsel of record to file papers in a

timely manner and in the proper form. The appellate clerk may return

any papers filed in a form not in compliance with these rules; in

returning, the appellate clerk shall indicate how the papers have failed

to comply. The clerk shall note the date on which they were received

before returning them, and shall retain an electronic copy thereof. Any

papers correcting a timely, noncomplying filing shall be deemed to be

timely filed if a complying document is refiled with the appellate clerk

within fifteen days of the official notice date, which is the notice date

indicated on the return form. The official notice date is not the date

the return form is received. Subsequent returns for the same filing will

not initiate a new fifteen day refiling period. The time for responding

to any such paper shall not start to run until [the correcting] a complying

paper is filed.

(b) All papers except the transcript and regulations filed pursuant

to Section 81-6 shall contain: (1) certification that a copy has been

delivered to each other counsel of record, except as provided in Section

63-4 (a) (3), which certification shall include names, addresses, e-mail

addresses, and telephone numbers; (2) certification that the document

has been redacted or does not contain any names or other personal

identifying information that is prohibited from disclosure by rule, statute,
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court order or case law; and (3) certification that the document complies

with all applicable Rules of Appellate Procedure.

Electronic papers shall contain a certification as set forth in subsec-

tion (b) (1), but filers can comply with the certification requirements

set forth in subsections (b) (2) and (b) (3) during the electronic filing

process. Any request to deviate from the requirement regarding per-

sonal identifying information shall be filed with the appellate clerk

pursuant to Section 67-2 (k). Briefs and appendices require additional

certifications pursuant to Section 67-2 (g) and (i). Other certifications

may be required by the rules under which specific documents are filed.

(c) Any counsel of record who files a document electronically with

the court must deliver it electronically to all other counsel of record,

except as provided in Section 63-4 (a) (3), unless the intended recipient

has notified the appellate clerk and all other counsel of record in writing

that the recipient declines to accept electronic delivery of documents

or the intended recipient is exempt from the requirements of electronic

filing pursuant to Section 60-8. Any counsel of record who has signed

an electronically filed document shall be deemed to have consented

to electronic delivery under this section. Delivery by e-mail is complete

upon sending the electronic notice unless the party sending notice

learns that the attempted delivery did not reach the e-mail address of

the intended recipient.

If the intended recipient has declined to accept electronic delivery

or is exempt from the requirements of electronic filing, a document

may be delivered to counsel of record by hand or by first class or

express mail delivered by the United States Postal Service or an
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equivalent commercial service, postage prepaid, to the last known

address of the intended recipient.

COMMENTARY: The purpose of these amendments is to codify

the policy of the Supreme and Appellate Courts that a timely filed

document returned by the appellate clerk is deemed timely if corrected

within fifteen days of the official notice date, and that a party is not

entitled to successive fifteen day periods to file a complying document.

Sec. 62-8A. Attorneys of Other Jurisdictions Participating Pro

Hac Vice on Appeal

(a) An attorney, who upon written application pursuant to Section

2-16 has been permitted by a judge of the Superior Court to participate

in the presentation of a cause or appeal pending in this state, shall

be allowed to participate in any appeal of said cause without filing a

written application to the court having jurisdiction over the appeal and

without paying the filing fee. All terms, conditions and obligations set

forth in Section 2-16 shall remain in full effect. The chief clerk of the

Superior Court for the judicial district in which the cause originated

shall continue to serve as the agent upon whom process and notice

of service may be served.

(b) Any attorney who is in good standing at the bar of another state

and who has not appeared pro hac vice in the Superior Court to

participate in the cause now pending on appeal, may for good cause

shown, upon written application, on form JD-CL-141, Application for

Permission for Attorney to Appear Pro Hac Vice in a Court Case,

presented by a member of the bar of this state, be permitted in the
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discretion of the court having jurisdiction over the appeal to participate

in the presentation of the appeal, provided, however, that:

(1) such application shall be accompanied by an affidavit on form

JD-CL-143, Affidavit of Attorney Seeking Permission to Appear Pro

Hac Vice

(A) [stating whether an application was filed pursuant to Section

2-16 in the Superior Court and, if so, the disposition of said application]

providing the full legal name of the applicant with contact information,

including firm name, business mailing address, telephone number and

e-mail address, as applicable;

(B) certifying whether such applicant has a grievance pending

against him or her in any other jurisdiction, has ever been reprimanded,

suspended, placed on inactive status, disbarred or otherwise disci-

plined, or has resigned from the practice of law and, if so, setting forth

the circumstances concerning such action;

(C) certifying that the applicant has paid the client security fund fee

due for the calendar year in which the application is made;

(D) designating the chief clerk of the Superior Court for the judicial

district in which the cause originated as his or her agent upon whom

process and notice of service may be served;

(E) certifying that the applicant agrees to register with the Statewide

Grievance Committee in accordance with the provisions of chapter 2

of the rules of practice while appearing in the appeal and for two years

after the completion of the matter in which the attorney appeared and

to notify the Statewide Grievance Committee of the expiration of the

two year period;
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(F) identifying the number of [attorneys in his or her firm who are

appearing pro hac vice in the cause now on appeal or who have filed

or intend to file an application to appear pro hac vice in this appeal;

and] cases in which the attorney has appeared pro hac vice in any

court of this state since the attorney first appeared pro hac vice in this

state as well as any previously assigned juris number;

(G) [identifying the number of cases in which the attorney has

appeared pro hac vice in any court of this state since the attorney first

appeared pro hac vice in this state; and provided] stating the number

of applications previously filed in the Superior Court pursuant to Section

2-16 and whether any of those applications were denied and the

reason for that denial;

(H) identifying the number of attorneys in his or her firm who are

appearing pro hac vice in the cause now on appeal or who have filed

or intend to file an application to appear pro hac vice in this appeal; and

(2) The filing fee shall be paid with the court for the application

submitted pursuant to General Statutes § 52-259 (i); and

([2] 3) a member of the bar of this state must be present at all

proceedings and arguments and must sign all motions, briefs and

other papers filed with the court having jurisdiction over the appeal

and assume full responsibility for them and for the conduct of the

appeal and of the attorney to whom such privilege is accorded. Good

cause for according such privilege may include a showing that by

reason of a long-standing attorney-client relationship, predating the

cause of action or subject matter of the appeal, the attorney has

acquired a specialized skill or knowledge with respect to issues on
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appeal or to the client’s affairs that are important to the appeal, or

that the litigant is unable to secure the services of Connecticut counsel.

Upon the granting of an application to appear pro hac vice, the clerk

of the court in which the application is granted shall immediately notify

the Statewide Grievance Committee of such action.

(c) No application to appear pro hac vice shall be permitted after

the due date of the final reply brief as set forth in Section 67-3 without

leave of the court.

COMMENTARY: These amendments update this section to corre-

spond to new forms regarding applications to appear pro hac vice,

for consistent use in both the Superior Court and the Supreme and

Appellate Courts.

CHAPTER 63

FILING THE APPEAL; WITHDRAWALS

Sec. 63-4. Additional Papers To Be Filed by Appellant and

Appellee Subsequent to the Filing of the Appeal

(a) Within ten days of filing an appeal, the appellant shall also file

with the appellate clerk the following:

(1) A preliminary statement of the issues intended for presentation

on appeal. If any appellee wishes to: (A) present for review alternative

grounds upon which the judgment may be affirmed; (B) present for

review adverse rulings or decisions of the court which should be consid-

ered on appeal in the event the appellant is awarded a new trial; or

(C) claim that a new trial rather than a directed judgment should be

ordered if the appellant is successful on the appeal, that appellee shall
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file a preliminary statement of issues within twenty days from the filing

of the appellant’s preliminary statement of the issues.

Whenever the failure to identify an issue in a preliminary statement

of issues prejudices an opposing party, the court may refuse to con-

sider such issue.

(2) A designation of the proposed contents of the clerk appendix

that is to be prepared by the appellate clerk under Section 68-2A

listing the specific documents docketed in the case file that the appel-

lant deems are necessary to include in the clerk appendix for purposes

of presenting the issues on appeal, including their dates of filing in

the proceedings below, and, if applicable, their number as listed on

the docket sheet. The appellant shall limit the designation to the docu-

ments referenced in Section 68-3A for inclusion in the clerk appendix.

If any other party disagrees with the inclusion of any documents desig-

nated by the appellant, or deems it necessary to include other docu-

ments docketed in the case file in the clerk appendix, that party may,

within seven days from the filing of the appellant’s designation of the

proposed contents of the clerk appendix, file its own designation of

the proposed contents of the clerk appendix.

([2] 3) A certificate stating that no transcript is deemed necessary[,]

or a [copy of the] transcript order [acknowledgment form (JD-ES-038)

with section I thereof completed, filed with an] confirmation from the

official court reporter pursuant to Section 63-8. If [any other party

deems any other parts of the transcript necessary, that party shall,

within twenty days from the filing of the appellant’s transcript papers,

file a copy of the order form (JD-ES-038), which that party has placed in



April 27, 2021 Page 233PBCONNECTICUT LAW JOURNAL

compliance with Section 63-8] the appellant is to rely on any transcript

delivered prior to the filing of the appeal, the transcript order confirma-

tion shall indicate that an electronic version of a previously delivered

transcript has been ordered.

[If the appellant is to rely on transcript delivered prior to the taking

of the appeal, an order form (JDES-038) shall be filed stating that an

electronic version of a previously delivered transcript has been

ordered. The detailed statement of the transcript to be relied on

required by Section 63-8 also must be filed. If any other party deems

any other parts of the transcript necessary, and those parts have not

been delivered at the time of the taking of the appeal, that party shall

have twenty days to order those additional parts.] If any other party

deems any other parts of the transcript necessary that were not ordered

by the appellant, that party shall, within twenty days of the filing of the

appellant’s transcript papers, file a transcript order confirmation for an

order placed in compliance with Section 63-8. If [any other party is to

rely on] the order is for any transcript delivered prior to the [taking]

filing of the appeal, [an order form (JD-ES-038)] the transcript order

confirmation shall [be filed within twenty days, stating] indicate that

an electronic version of a previously delivered transcript has been

ordered.

([3] 4) A docketing statement containing the following information

to the extent known or reasonably ascertainable by the appellant: (A)

the names and addresses of all parties to the appeal, the names,

addresses, and e-mail addresses of trial and appellate counsel of

record, and the names and addresses of all persons having a legal
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interest in the cause on appeal sufficient to raise a substantial question

whether a judge should be disqualified from participating in the decision

on the case by virtue of that judge’s personal or financial interest in

any such persons; (B) the case names and docket numbers of all

pending appeals to the Supreme Court or Appellate Court which arise

from substantially the same controversy as the cause on appeal, or

involve issues closely related to those presented by the appeal; (C)

whether a criminal protective order, civil protective order, or civil

restraining order was requested or issued during any of the underlying

proceedings; (D) whether there were exhibits in the trial court and, if

so, whether the exhibits were physical, electronic or a combination

thereof; and (E) in criminal and habeas cases, the defendant’s or

petitioner’s conviction(s) and sentence(s) that are the subject of the

direct criminal or habeas appeal and whether the defendant or peti-

tioner is incarcerated. If additional information is or becomes known

to, or is reasonably ascertainable by the appellee, the appellee shall

file a docketing statement supplementing the information required to

be provided by the appellant.

When an appellant or an appellee is aware that one or more appel-

lees have no interest in participating in the appeal, the appellant and

any other appellees may be relieved of the requirement of certifying

copies of filings to those appellees by designating the nonparticipating

appellee(s) in a section of the docketing statement named ‘‘Nonpartici-

pating Appellee(s).’’ This designation shall indicate that if no docketing

statement in disagreement is filed, subsequent filings will not be certi-

fied to those appellees.
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If an appellee disagrees with the nonparticipating designation, that

appellee shall file a docketing statement indicating such disagreement

within twenty days of the filing of that designation. All documents filed

on or before the expiration of the time for an appellee to file a docketing

statement in disagreement as stated above shall be delivered pursuant

to Section 62-7 (b) to all counsel of record. If no docketing statement

in disagreement is filed, subsequent filings need not be certified to

nonparticipating appellees.

([4] 5) In all noncriminal matters, except for matters exempt from a

preargument conference pursuant to Section 63-10, a preargument

conference statement.

([5] 6) A constitutionality notice, in all noncriminal cases where the

constitutionality of a statute has been challenged. Said notice shall

identify the statute, the name and address of the party challenging it,

and whether the statute’s constitutionality was upheld by the trial court.

The appellate clerk shall deliver a copy of such notice to the attorney

general. This section does not apply to habeas corpus matters based

on criminal convictions, or to any case in which the attorney general

is a party, has appeared on behalf of a party, or has filed an amicus

brief in proceedings prior to the appeal.

([6] 7) In matters in which documents are under seal, conditionally

or otherwise, or limited as to disclosure, a notice identifying the time,

date, scope and duration of the sealing order with a copy of the order.

(See Section 77-2.)

(b) Except as otherwise provided, a party may as of right file amend-

ments to the preliminary statement of issues at any time until that
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party’s brief is filed. Amendments to the docketing statement may be

filed at any time. Amendments to the transcript statement may be

made only with leave of the court. If leave to file such an amendment

is granted, the adverse party shall have the right to move for permission

to file a supplemental brief and for an extension of time. Amendments

to the preargument conference statement shall not be presented in

writing but may be presented orally at the preargument conference,

if one is held.

(c) Failure to comply with this rule shall be deemed as sufficient

reason to schedule a case for sanctions under Section 85-3 or for

dismissal under Section 85-1.

COMMENTARY: The purpose of these amendments is to conform

this section to the new process for the ordering of electronic transcripts,

consistent with the recent changes adopted by the Superior Court.

The amendments also require the docketing statement to indicate

whether exhibits in the trial court were physical, electronic or a combi-

nation thereof. Further, the amendments add a new subdivision requir-

ing the appellant or other party to designate the proposed contents

of the clerk appendix that is to be prepared by the appellate clerk

pursuant to Section 68-2A.

Sec. 63-8. Ordering and Filing of Paper Transcripts

(a) [On or before the date of the filing of the Section 63-4 papers]

Prior to the deadline for compliance with Section 63-4 (a) (2), the

appellant shall, subject to Section 63-6 or 63-7 if applicable, order[,

using form JD-ES-038,] from an official court reporter a transcript of

the parts of the proceedings not already on file which the appellant
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deems necessary for the proper presentation of the appeal. Such

order shall specify the case name, docket number, judge’s name(s),

and hearing date(s), and include a brief, detailed statement describing

the parts of the proceedings of which a transcript has been ordered.

If any other party deems other parts of the transcript necessary that

were not ordered by the appellant, that party shall, within twenty days

from the filing of the appellant’s transcript papers, similarly order those

parts [in writing] from an official court reporter. Upon submission of a

transcript order, the ordering party will be provided with an order

confirmation that includes the information required above.

(b) A party shall promptly make satisfactory arrangements for pay-

ment of the costs of the transcript, pursuant to guidelines established

by the chief court administrator. After those arrangements have been

made, an official court reporter shall [deliver] provide to the ordering

party [a written] an acknowledgment of the order, with an estimated

date of delivery and [the] estimated number of pages in the transcript

order. The ordering party shall file [it] the acknowledgment with the

appellate clerk with certification pursuant to Section 62-7. [The official

court reporter shall also immediately deliver a copy of the acknowledg-

ment to court transcript services.] If the final portion of the transcript

cannot be delivered on or before the estimated delivery date on the

acknowledgment, the official court reporter will, not later than the

next business day, [issue] provide to the ordering party an amended

transcript order acknowledgment [form (JD-ES-38A)] with a revised

estimated delivery date [and shall also immediately deliver a copy of

the amended acknowledgment form to court transcript services]. The
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ordering party shall file the amended acknowledgment form immedi-

ately with the appellate clerk with certification pursuant to Section 62-7.

(c) An official court reporter shall cause each court recording monitor

involved in the production of the transcript to prepare a certificate of

delivery stating the number of pages in the transcript and the date of

its delivery to the party who ordered it. If delivery is by mail, the

transcript shall be mailed first class certified, return receipt requested.

The date of mailing is the date of delivery. If delivery is by hand, the

court recording monitor shall obtain a receipt acknowledging delivery.

The date of the receipt is the date of delivery. Each court recording

monitor shall forward the certificates of delivery to the official court

reporter [with a copy to court transcript services]. Upon receipt of all

the certificates of delivery, the official court reporter shall deliver to

the ordering party a certificate of completion stating the total number

of pages in the entire transcript order and the date of final delivery of

the transcript order. [The official court reporter shall also immediately

deliver a copy of the certificate of completion to court transcript

services.]

(d) Upon receipt of the certificate of completion from the official

court reporter, the ordering party shall file with the appellate clerk the

certificate of completion along with a certification that a copy of the

certificate of completion has been delivered to all counsel of record

in accordance with Section 62-7.

(e) (1) The appellant is required, either before or simultaneously

with the filing of the appellant’s brief, to file with the appellate clerk

one unmarked, nonreturnable copy of the transcript, including a copy
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of the official court reporter’s certification page, ordered pursuant to

subsection (a).

(2) All other parties are likewise required, either before or simultane-

ously with the filing of their briefs, to file those additional portions

ordered pursuant to subsection (a) but shall not include the portions

already filed by the appellant.

(3) The party filing the transcript shall provide the appellate clerk

and all opposing counsel with a list of the number, and inclusive dates,

of the volumes being filed. Form JD-CL-62, or one similar to it, should

be used to satisfy this subsection.

COMMENTARY: The purpose of these amendments is to conform

this section to the new process for the ordering of electronic transcripts,

consistent with the recent changes adopted by the Superior Court.

Sec. 63-10. Preargument Conferences

The chief justice or the chief judge or a designee may, in cases

deemed appropriate, direct that conferences of the parties be sched-

uled in advance of oral argument. All civil cases are eligible for preargu-

ment conferences except habeas corpus appeals, appeals involving

juvenile matters, including child protection appeals as defined in Sec-

tion 79a-1, summary process appeals, foreclosure appeals, and

appeals from the suspension of a motor vehicle license due to

operating under the influence of liquor or drugs.

In any exempt case, all parties appearing and participating in the

appeal may file a joint request for a preargument conference. In a

foreclosure case, the request for a preargument conference is sufficient

if jointly submitted by the owner of the equity and the foreclosing party.
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In any exempt case, however, the chief justice or the chief judge or

a designee may, if deemed appropriate, order a preargument con-

ference.

The chief justice may designate a judge of the Superior Court, a

senior judge or a judge trial referee [or senior judge] to preside at a

conference. The scheduling of or attendance at a preargument confer-

ence shall not affect the duty of the parties to adhere to the times set for

the filing of briefs. Failure of counsel of record to attend a preargument

conference may result in the imposition of sanctions under Section

85-2. Unless other arrangements have been approved in advance by

the conference judge, parties shall be present at the conference site

and available for consultation. When a party against whom a claim is

made is insured, an insurance adjuster for such insurance company

shall be available by telephone at the time of such preargument confer-

ence unless the conference judge, in his or her discretion, requires

the attendance of the adjuster at the conference. The conference

proceedings shall not be brought to the attention of the court by the

presiding officer or any of the parties unless the conference results

in a final disposition of the appeal.

The following matters may be considered:

(1) Possibility of settlement;

(2) Simplification of issues;

(3) Amendments to the preliminary statement of issues;

(4) Transfer to the Supreme Court;

(5) Timetable for the filing of briefs;

(6) En banc review; and



April 27, 2021 Page 241PBCONNECTICUT LAW JOURNAL

(7) Such other matters as the conference judge shall consider appro-

priate.

All matters scheduled for a preargument conference before a judge

trial referee are referred to that official by the chief court administrator

pursuant to General Statutes § 52-434a, which vests judge trial refer-

ees with the same powers and jurisdiction as Superior Court judges

and senior judges, including the power to implement settlements by

opening and modifying judgments.

COMMENTARY: This amendment allows the chief justice to desig-

nate a judge of the Superior Court, in addition to a senior judge or a

judge trial referee, to preside at a preargument conference.

CHAPTER 66

MOTIONS AND OTHER PROCEDURES

Sec. 66-6. Motion for Review; In General

The court may, on written motion for review stating the grounds for

the relief sought, modify or vacate any order made by the trial court

under Section 66-1 (a); any action by the appellate clerk under Section

66-1 (c); any order made by the trial court, or by the workers’ compen-

sation commissioner in cases arising under General Statutes § 31-

290a (b), relating to the perfecting of the record for an appeal or the

procedure of prosecuting or defending against an appeal; any order

made by the trial court concerning a stay of execution in a case on

appeal; any order made by the trial court concerning the waiver of

fees, costs and security under Section 63-6 or 63-7; or any order

concerning the withdrawal of appointed appellate counsel pursuant to

Section 62-9 (d). Motions for review shall be filed within ten days from
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the issuance of notice of the order sought to be reviewed. Motions for

review of the clerk’s taxation of costs under judgments of the court

having appellate jurisdiction shall be governed by Section 71-3.

If a motion for review of a decision depends on a transcript of

evidence or proceedings taken by an official court reporter or court

recording monitor, the moving party shall file with the motion either a

transcript or a copy of the transcript order [form (JD-ES-038)] confirma-

tion. The opposing party may, within one week after the transcript or

the copy of the order [form] confirmation is filed by the moving party,

file either a transcript of additional evidence or a copy of the order

[form] confirmation for additional transcript. Parties filing or ordering

a transcript shall order an electronic version of the transcript in accord-

ance with Section 63-8A.

COMMENTARY: The purpose of these amendments is to conform

this section to the new process for the ordering of electronic transcripts,

consistent with the recent changes adopted by the Superior Court.

CHAPTER 67

BRIEFS

Sec. 67-1. Brief and Appendix

In any brief or appendix, the plaintiff and defendant shall be referred

to as such rather than as the appellant and appellee, wherever it is

possible to do so; on a reservation the plaintiff below shall be regarded

as the appellant.

Each brief shall contain a concise statement of the principal issue

or issues involved in the appeal. The statement ordinarily should [not

exceed] be on one page [in length and should be on a page] by
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itself. The court may refuse to receive a brief not complying with

this requirement.

COMMENTARY: The purpose of this amendment is to permit the

requirements for the statement of issues to be applicable to both paper

and electronic briefs.

Sec. 67-2. Format of Paper Briefs and Appendices for Filers

Excluded or Exempt from Electronic Filing Pursuant to Sec-

tion 60-8; Copies[; Electronic Briefing Requirement]

(a) Briefs and party appendices, if any, shall be typewritten or clearly

photocopied from a typewritten original on white 8 1/2 by 11 inch

paper. Unless ordered otherwise, briefs shall be copied on one side

of the page only. Party [A]appendices may be copied on both sides

of the page. The page number for briefs and party appendices shall

be centered on the bottom of each page. The brief shall be fully double

spaced and shall not exceed three lines to the vertical inch or twenty-

seven lines to the page; footnotes and block quotations may, however,

be single spaced. Only the following two [typefaces] fonts, of 12 point

or larger size, are approved for use in briefs: arial and univers. Each

page of a brief or party appendix shall have as a minimum the following

margins: top, 1 inch; left, 1 and 1/4 inches; right, 1/2 inch; and bottom,

1 inch. Briefs and party appendices shall be firmly bound 1/4 inch

from the left side, at points approximately 1/4, 1/2 and 3/4 of the length

of the page, so as to make an easily opened volume.

(b) [When possible, parts one and two of the appendix shall be

bound together. In addition, parts one and two of] [t]The brief and the

party appendix, if any, may be bound together [with the brief]. When,
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however, binding the brief and party appendix together would affect

the integrity of the binding, the party appendix shall be bound sepa-

rately from the brief. [When either part of the appendix exceeds one

hundred and fifty pages, parts one and two of the appendix shall be

separately bound.]

(c) [An appendix shall be paginated separately from the brief. The

appendix shall be numbered consecutively, beginning with the first

page of part one and ending with the last page of part two, and

preceded by the letter ‘‘A’’ (e.g., A1 . . . A25 . . . A53).] The brief and

party appendix, if any, shall include a single pagination scheme that

starts on the cover page of the brief and continues throughout the

entire document, on every page, including the cover and table of

contents for the party appendix through to the last page of the party

appendix. The page numbers shall be centered on the bottom of each

page and shall be written as ‘‘Page X of XX’’ (e.g., Page 1 of 55 . . .

Page 32 of 55 . . . Page 55 of 55). A[n] party appendix shall have an

index of the names of witnesses whose testimony is cited within it. If

any part of the testimony of a witness is omitted, this shall be indicated

by asterisks. After giving the name of a witness, the party who called

that witness shall be designated, and it shall be stated whether the

testimony quoted was given on direct, cross or other examination.

(d) If constitutional provisions, statutes, ordinances, regulations, or

portions of the transcript are contained in a[n] party appendix, they

may be reproduced in their original form so long as the document is

not reduced to less than 75 percent of its original form.
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(e) Briefs and separately bound party appendices, if any, shall have

a suitable front cover of white heavy paper [in the color indicated:

briefs for appellants and plaintiffs in error, light blue; briefs for appellees

and defendants in error, pink; reply briefs, white; briefs for amicus

curiae, light green. Covers of briefs filed for cross appeals shall be of

the same color as indicated for that party on the original appeal briefs.

If a supplemental brief is ordered or permitted by the court, the cover

shall be the same color as indicated for that party’s original brief]. A

back cover is not necessary; however, if one is used, it must be white.

(f) Briefs and separately bound party appendices, if any, must bear

on the cover, in the following order, from the top of the page: (1) the

name of the court; (2) the appellate docket number; (3) the appellate

case name; (4) the nature of the brief (e.g., brief of the defendant-

appellant; brief of the plaintiff-appellee on the appeal and of the plaintiff-

cross appellant on the cross appeal); and (5) the name, address,

telephone number and e-mail address of individual counsel who is to

argue the appeal and, if different, the name, address, telephone num-

ber and e-mail address of the party’s counsel of record. The foregoing

shall be displayed in [the upper case of an] arial or univers [typeface]

font of 12 point or larger size.

[(g) Counsel of record filing a brief shall submit an electronic version

of the brief and appendix in accordance with guidelines established

by the court and published on the Judicial Branch website. The brief

and appendix shall be submitted electronically as separate documents.

The electronic version shall be submitted prior to the timely filing of

the party’s paper brief and appendix pursuant to subsection (h) of this
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section. Counsel of record must certify that electronically submitted

briefs and appendices: (1) have been delivered electronically to the

last known e-mail address of each counsel of record for whom an

e-mail address has been provided; and (2) have been redacted or do

not contain any names or other personal identifying information that

is prohibited from disclosure by rule, statute, court order or case law.]

([h] g) If the appeal is in the Supreme Court, [fifteen] twelve legible

photocopies of each brief and party appendix, if any, shall be filed

with the appellate clerk. If the appeal is in the Appellate Court, [ten]

eight legible photocopies of each brief and party appendix, if any, shall

be filed with the appellate clerk.

([i] h) All copies of the brief filed with the Supreme Court or the

Appellate Court must be accompanied by a: (1) certification that a

copy of the brief and party appendix, if any, has been sent to each

counsel of record in compliance with Section 62-7; [(2) certification

that the brief and appendix being filed with the appellate clerk are true

copies of the brief and appendix that were submitted electronically

pursuant to subsection (g) of this section;] ([3] 2) certification that the

brief and appendix have been redacted or do not contain any names

or other personal identifying information that is prohibited from disclo-

sure by rule, statute, court order or case law, except for briefs filed

pursuant to Section 79a-6; and ([4] 3) certification that the brief com-

plies with all provisions of this rule. The certification that a copy of the

brief and party appendix has been sent to each counsel of record in

compliance with Section 62-7 may be signed by counsel of record or
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the printing service, if any. All other certifications pursuant to this

subsection shall be signed by counsel of record only.

[(j) A copy of the electronic confirmation receipt indicating that the

brief and appendix were submitted electronically in compliance with

subsection (g) of this section shall be filed with the briefs.]

([k] i) Any request for deviation from the above requirements, includ-

ing requests to deviate from the requirement to redact or omit personal

identifying information or information that is prohibited from disclosure

by rule, statute, court order or case law, shall be filed with the appel-

late clerk.

COMMENTARY: The purpose of these amendments is to clarify

and update the requirements for paper briefs and appendices for filers

excluded or exempt from electronic filing in light of the new rules

regarding electronic briefs and party appendices. These amendments

are also made for consistency with the electronic briefing rules. They

also reduce the number of paper copies of briefs and party appendices

required to be filed.

(NEW) Sec. 67-2A. Format of Electronic Briefs and Party Appendi-

ces; Copies

(a) Briefs filed under this rule shall include the words ‘‘Filed Under

the Electronic Briefing Rules’’ at the top center of the cover of the

brief. Briefs and party appendices, if any, shall be uploaded together

as a text searchable single document. Bookmarks are required and

must link to sections of the brief and to items included in the party

appendix. Briefs shall include internal hyperlinks for citations to items

included in the party appendix. External hyperlinks are not permitted.
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Visual aids that comply with the guidelines published on the Judicial

Branch website are permitted to be included in the brief. Additional

formatting information and recommendations can be found in the

guidelines published on the Judicial Branch website.

(b) Briefs shall be typed in 12 point Century Schoolbook or New

Century Schoolbook font, including footnotes but excluding headings.

Headings must be in 14 point Georgia or New Baskerville Book font.

Margins shall be 1 and 1/2 inches on all sides. All text must be left

aligned. Line spacing is 1.3x and must be uniform throughout, including

the body of the document, footnotes, and block quotes. Bold face or

italic emphasis tools shall be used in place of underlining. Sections

shall be marked sequentially using numbers or letters (e.g., 1. Introduc-

tion, 2. Statement of the facts . . . 6. Conclusion; or A. Introduction,

B. Statement of the facts . . . F. Conclusion).

(c) The brief and party appendix, if any, shall include a single pagina-

tion scheme that starts on the cover page of the brief and continues

throughout the entire document, on every page, including the cover

and table of contents for the party appendix through to the last page

of the party appendix. The page numbers shall be centered on the

bottom of each page and shall be written as ‘‘Page X of XX’’ (e.g.,

Page 1 of 55 . . . Page 32 of 55 . . . Page 55 of 55). The party appendix

shall have an index of the names of witnesses whose testimony is

cited within it. Any part of the testimony of a witness that is omitted

shall be indicated by asterisks. After giving the name of a witness,

the party who called that witness shall be designated, and it shall be
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stated whether the testimony quoted was given on direct, cross or

other examination.

(d) Two legible photocopies of each brief and party appendix, if any,

shall be filed with the appellate clerk. The party appendix may be

printed on both sides of a page. The brief and party appendix may

be bound together or separately. No specific type or style of binding

is required as long as the documents are securely bound.

(e) Briefs and separately bound party appendices, if any, must bear

on the cover, in the following order, from the top of the page: (1) the

name of the court; (2) the appellate docket number; (3) the appellate

case name; (4) the nature of the brief (e.g., brief of the defendant-

appellant; brief of the plaintiff-appellee on the appeal and of the plaintiff-

cross appellant on the cross appeal); and (5) the name, address,

telephone number and e-mail address of individual counsel who is to

argue the appeal and, if different, the name, address, telephone num-

ber and e-mail address of the party’s counsel of record. The foregoing

shall be displayed in Century Schoolbook or New Century Schoolbook

font of 12 point size.

(f) Counsel of record filing a brief shall submit the electronic version

of the brief and party appendix, if any, in accordance with guidelines

established by the court and published on the Judicial Branch website.

The electronic version shall be submitted prior to the timely filing of

the party’s paper copies of the brief and party appendix pursuant to

subsection (d) of this section.

(g) All electronic and paper copies of the brief submitted and filed

with the Supreme Court or the Appellate Court must be accompanied
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by a: (1) certification that a copy of the brief and party appendix, if

any, has been sent electronically to each counsel of record in compli-

ance with Section 62-7, except for counsel of record exempt from

electronic filing pursuant to Section 60-8, to whom a paper copy of

the brief and party appendix, if any, must be sent; (2) certification that

the brief and party appendix being filed with the appellate clerk are

true copies of the brief and party appendix that were submitted elec-

tronically pursuant to subsection (f) of this section; (3) certification that

the brief and party appendix have been redacted or do not contain

any names or other personal identifying information that is prohibited

from disclosure by rule, statute, court order or case law, unless the

brief is filed pursuant to Section 79a-6; (4) certification of the word count

in the brief; (5) certification that the brief complies with all provisions

of this rule; and (6) certification listing the approved deviations from

this rule or that no deviations were requested/approved. The certifica-

tion that a copy of the brief and party appendix has been sent to each

counsel of record in compliance with Section 62-7 may be signed by

counsel of record or the printing service, if any; and if copies are sent

by a printing service, that certification is not required to be included

in the electronic version of the brief and party appendix. All other

certifications pursuant to this subsection shall be signed by counsel

of record only.

(h) A copy of the electronic confirmation receipt indicating that the

brief and party appendix, if any, were submitted electronically in compli-

ance with subsection (f) of this section shall be filed with the paper

briefs and party appendices.
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(i) Any request for deviation from the above requirements, including

requests to deviate from the requirement to redact or omit personal

identifying information or information that is prohibited from disclosure

by rule, statute, court order or case law, shall be filed with the appel-

late clerk.

COMMENTARY: The purpose of this new section is to define the

requirements for the format and filing of electronic briefs and party

appendices and related copying obligations. The two legible photocop-

ies of each brief and party appendix, if any, to be filed with the appellate

clerk under subsection (d) are simply reproductions of the electronic

filings, and do not require any additional modifications.

Sec. 67-3. Page Limitations; Time for Filing Briefs and

Appendices

Except as otherwise ordered, the brief of the appellant shall not

exceed thirty-five pages and shall be filed with the appendix within

forty-five days after the delivery date of the transcript ordered by the

appellant. In cases where no transcript is required or the transcript

has been received by the appellant prior to the filing of the appeal,

the appellant’s brief and appendix shall be filed within forty-five days

of the filing of the appeal.

The delivery date of the paper—not electronic—transcript shall be

used, where applicable, in determining the filing date of briefs.

Any party whose interest in the judgment will not be affected by the

appeal and who intends not to file a brief shall inform the appellate

clerk of this intent prior to the deadline for the filing of the appellee’s

brief. In the case of multiple appellees, an appellee who supports the
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position of the appellant shall meet the appellant’s time schedule for

filing a brief.

Except as otherwise ordered, the brief of the appellee shall not

exceed thirty-five pages, and shall be filed with any appendix within

thirty days after the filing of the appellant’s brief or the delivery date

of the portions of the transcript ordered only by that appellee, whichever

is later.

The appellant may [within twenty days after the filing of the appellee’s

brief] file a reply brief [which shall not exceed fifteen pages] in accord-

ance with Section 67-5A.

Where there is a cross appeal, the brief and appendix of the cross

appellant shall be combined with the brief and appendix of the appellee.

The brief shall not exceed fifty pages and shall be filed with any

appendix at the time the appellee’s brief is due. The brief and appendix

of the cross appellee shall be combined with the appellant’s reply

brief, if any. This brief shall not exceed forty pages and shall be filed

within thirty days after the filing of the original appellee’s brief. The

cross appellant may [within twenty days after the filing of the cross

appellee’s brief] file a cross appellant’s reply brief [which shall not

exceed fifteen pages] in accordance with Section 67-5A.

Where cases are consolidated or a joint appeal has been filed, the

brief of the appellants and that of the appellees shall not exceed the

page limitations specified above.

All page limitations shall be exclusive of appendices, the statement

of issues, the table of authorities, the table of contents, and, in the

case of an amicus brief, the statement of the interest of the amicus
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curiae required by Section 67-7. The last page of a brief shall likewise

not be counted if it contains only the signature of counsel of record.

Briefs shall not exceed the page limitations set forth herein except

by permission of the chief justice or chief judge. Requests for permis-

sion to exceed the page limitations shall be filed with the appellate clerk,

stating both the compelling reason for the request and the number of

additional pages sought.

Where a claim relies on the state constitution as an independent

ground for relief, the clerk shall, upon request, grant an additional five

pages for the appellant and appellee briefs, [and an additional two

pages for the reply brief,] which pages are to be used for the state

constitutional argument only.

COMMENTARY: The purpose of these amendments is to condense

this section and to conform it to the new Section 67-5A regarding reply

briefs, and to clarify the time period for filing a reply brief when there

are multiple appellees.

(NEW) Sec. 67-3A. Word Limitations; Time for Filing Electronic

Briefs and Party Appendices

Except as otherwise ordered, the brief of the appellant shall not

exceed 13,500 words. The brief shall be filed with the party appendix,

if any, either within forty-five days after the delivery date of the transcript

ordered by the appellant or forty-five days after the clerk appendix is

sent to the parties, whichever is later. In cases where no transcript is

required or the transcript has been received by the appellant prior to

the filing of the appeal, the appellant’s brief and party appendix, if any,

shall be filed either within forty-five days of the filing of the appeal or
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forty-five days after the clerk appendix is sent to the parties, whichever

is later.

The delivery date of the paper—not electronic—transcript shall be

used, where applicable, in determining the filing date of briefs.

Any party whose interest in the judgment will not be affected by the

appeal and who intends not to file a brief shall inform the appellate

clerk of this intent prior to the deadline for the filing of the appellee’s

brief. In the case of multiple appellees, an appellee who supports the

position of the appellant shall meet the appellant’s time schedule for

filing a brief.

Except as otherwise ordered, the brief of the appellee shall not

exceed 13,500 words, and shall be filed with any party appendix within

thirty days after the filing of the appellant’s brief or the delivery date

of the portions of the transcript ordered only by that appellee, whichever

is later.

The appellant may file a reply brief in accordance with Section 67-5A.

Where there is a cross appeal, the brief and party appendix, if any,

of the cross appellant shall be combined with the brief and party

appendix, if any, of the appellee. The brief shall not exceed 18,000

words and shall be filed with any party appendix at the time the appel-

lee’s brief is due. The brief and party appendix, if any, of the cross

appellee shall be combined with the appellant’s reply brief, if any. This

brief shall not exceed 16,000 words and shall be filed within thirty

days after the filing of the original appellee’s brief. The cross appellant

may file a cross appellant’s reply brief in accordance with Section

67-5A.



April 27, 2021 Page 255PBCONNECTICUT LAW JOURNAL

Where cases are consolidated or a joint appeal has been filed, the

brief of the appellants and that of the appellees shall not exceed the

word limitations

specified above.

All word limitations shall be exclusive of party appendices, if any,

the cover page, the table of contents, the table of authorities, the

statement of issues, the signature block, certifications, and, in the

case of an amicus brief, the statement of the interest of the amicus

curiae required by Section 67-7 or 67-7A.

Briefs shall not exceed the word limitations set forth herein except

by permission of the chief justice or chief judge. Requests for permis-

sion to exceed the word limitations shall be filed with the appellate clerk,

stating both the compelling reason for the request and the number of

additional words sought.

Where a claim relies on the state constitution as an independent

ground for relief, the clerk shall, upon request, grant an additional

2000 words for the appellant and appellee briefs, and an additional

800 words for the reply brief, which words are to be used for the state

constitutional argument only.

COMMENTARY: The purpose of this new section is provide for

word limitations and outline the time periods for the filing of electronic

briefs and party appendices. The time for filing the appellant’s brief

and party appendix, if any, is dependent on the delivery date of the

transcript ordered by the appellant or when the clerk appendix is sent

to the parties, whichever is later. If there is no transcript, or if the

transcript has been received by the appellant prior to the filing of the
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appeal, the time for filing the appellant’s brief and party appendix, if

any, is dependent on the date of the filing of the appeal or when the

clerk appendix is sent to the parties. See Chapter 68.

(NEW) Sec. 67-5A. The Reply Brief

The appellant may file a reply brief, which should respond directly

and succinctly to the arguments in the appellee’s brief. The format of

a reply brief shall be in accordance with Section 67-2.

The reply brief shall be filed within twenty days of the appellee’s

brief. If there are multiple appellees and they file separate briefs, then

the time to file a reply brief shall run from the filing date of the last

appellee’s brief.

Except as otherwise ordered, the reply brief shall not exceed fifteen

pages or 6500 words exclusive of the cover page, table of contents,

table of authorities, the signature block of counsel of record, certifica-

tions and any appendix. Requests for permission to exceed fifteen

pages or 6500 words shall be filed in accordance with Section 67-3

or 67-3A.

If there is a cross appeal, the cross appellant may file a reply brief

as to the cross appeal in accordance with the requirements of this rule.

Where a claim relies on the state constitution as an independent

ground for relief, the clerk shall, upon request, grant an additional two

pages or 800 words for the reply brief, which pages or words are to

be used for the state constitutional argument only.

COMMENTARY: This new section sets forth more generally the

requirements for the reply brief in a separate rule, expanding on what

is set forth in Section 67-3. In addition, it incorporates the requirement
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that the reply brief respond directly and succinctly to the arguments

in the appellee’s brief.

(NEW) Sec. 67-7A. The Amicus Curiae Electronic Brief

(a) A brief of an amicus curiae in cases before the court on the

merits may be filed only with the permission of the court unless Section

67-7A (f) applies. An application for permission to appear as amicus

curiae and to file a brief shall be filed within twenty days after the filing

of the brief of the party, if any, whom the applicant intends to support,

and if there is no such party, then the application shall be filed no

later than twenty days after the filing of the appellee’s brief.

(b) The application shall state concisely the nature of the applicant’s

interest and the reasons why a brief of an amicus curiae should be

allowed. The length of the brief shall not exceed 4000 words unless

a specific request is made for a brief of more than that length. The

application shall conform to the requirements set forth in Sections 66-

2 and 66-3. The amicus application should specifically set forth reasons

to justify the filing of a brief in excess of 4000 words. A party in receipt

of an application may, within ten days after the filing of the application,

file an objection concisely stating the reasons therefor.

(c) All briefs filed under this section shall comply with the applicable

provisions of this chapter and shall set forth the interest of the ami-

cus curiae.

(d) An amicus curiae may argue orally only when a specific request

for such permission is granted by the court in which the appeal is

pending.
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(e) With the exception of briefs filed by the attorney general as

provided by this rule, all briefs shall indicate whether counsel for a

party wrote the brief in whole or in part and whether such counsel or

a party contributed to the cost of the preparation or submission of the

brief and shall identify those persons, other than the amicus curiae,

its members or its counsel, who made such monetary contribution.

The disclosure shall be made in the first footnote on the first page

of text.

(f) Except for habeas corpus matters based on criminal convictions,

if an appeal in a noncriminal matter involves an attack on the constitu-

tionality of a state statute, the attorney general may appear and file

a brief amicus curiae as of right. Any such appearance by the attorney

general shall be filed no later than the date on which the brief of the

party that the attorney general supports is filed, and the attorney

general’s brief will be due twenty days after the filing of the brief of

the party that the attorney general supports.

COMMENTARY: This new section sets forth the requirements for

the amicus curiae electronic brief.

Sec. 67-8. The Party Appendix[; Contents and Organization]

(a) [An] No party appendix is required in either a court or a jury

case, except where an opinion is cited that is not officially published,

in which case the text of the opinion must be included in the party

appendix [shall be prepared in accordance with Section 67-2].

[(b) The appellant’s appendix shall be divided into two parts.

(1) Part one of the appellant’s appendix shall contain: a table of

contents giving the title or nature of each item included; the docket



April 27, 2021 Page 259PBCONNECTICUT LAW JOURNAL

sheets, a case detail, or court action entries in the proceedings below;

in chronological order, all relevant pleadings, including the operative

complaint and any other complaint at issue, motions, requests, find-

ings, and opinions or decisions of the trial court or other decision-

making body (see Sections 64- 1 and 64-2); the signed judgment file,

if applicable, prepared in the form prescribed by Section 6-2 et seq.;

the appeal form, in accordance with Section 63-3; the docketing state-

ment filed pursuant to Section 63-4 (a) (3); any relevant appellate

motions or orders that complete or perfect the record on appeal; and,

in appeals to the Supreme Court upon grant of certification for review,

the order granting certification and the opinion or order of the Appellate

Court under review.

A signed judgment file is not required in the following noncriminal

matters: habeas corpus matters based on criminal convictions; pre-

and postjudgment orders in matters claiming dissolution of marriage,

legal separation or annulment; prejudgment remedies under chapter

903a of the General Statutes; and actions of foreclosure of title to

real property.

In administrative appeals, part one of the appellant’s appendix also

shall meet the requirements of Section 67-8A (a). In criminal or habeas

appeals filed by incarcerated self-represented parties, part one of the

appendix shall be prepared by the appellee. See Section 68-1. In

these appeals, the filing of an appendix by incarcerated self-repre-

sented parties shall be in accordance with subsection (c) of this rule.

(2) Part two of the appellant’s appendix may contain any other

portions of the proceedings below that the appellant deems necessary
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for the proper presentation of the issues on appeal. Part two of the

appellant’s] A party appendix may be used: (1) to include excerpts [of]

from [lengthy] exhibits[,]; (2) to include excerpts from the transcripts

deemed necessary by any parties pursuant to Section 63-4 (a) [(2)]

(3)[,]; [provided that the transcript cover page and certification page

are included,] (3) to provide other items from the proceedings below

that a party deems necessary for the proper presentation of the issues

on appeal; or (4) to comply with other provisions of the [Practice Book]

rules of practice that require the inclusion of certain materials in the

party appendix.

The transcript cover page and certification page must be included

with any transcript excerpt. To reproduce a full transcript or [lengthy]

exhibit when an excerpt would suffice, or to include portions of the

proceedings below that are not necessary for the proper presentation

of the issues on appeal, is a misuse of [an] a party appendix. Pursuant

to Sections 67-2 (a) and 67-2A (a), briefs shall include internal hyper-

links for citations to items included in the party appendix.

[Where an opinion is cited that is not officially published, the text

of the opinion shall be included in part two of the appendix.]

(b) The party appendix, if any, shall be prepared in accordance

with Section 67-2 or Section 67-2A. A party appendix shall have at

its beginning a table of contents of any items in it. If constitutional

provisions, statutes, ordinances, regulations, or portions of the tran-

script are contained in a party appendix, they may be reproduced in

their original form so long as the document is not reduced to less than

75 percent of its original form.



April 27, 2021 Page 261PBCONNECTICUT LAW JOURNAL

(c) [The appellee’s appendix should not include the portions of the

proceedings below already included in the appellant’s appendix. If the

appellee determines that part one of the appellant’s appendix does

not contain portions of the proceedings below, the appellee shall

include any such items that are required to be included pursuant to

Section 67-8 (b) (1) in part one of its appendix. Where an appellee

cites an opinion that is not officially published and is not included in

the appellant’s appendix, the text of the opinion shall be included in

part two of the appellee’s appendix. Part two of the appellee’s appendix

may also contain any other portions of the proceedings below that the

appellee deems necessary for the proper presentation of the issues on

appeal. If the appellee includes excerpts from the transcripts deemed

necessary pursuant to Section 63-4 (a) (2) in the appendix, the tran-

script cover page and the certification page shall be included with

the excerpts.

(d) In appeals where] All briefs and party appendices shall protect

personal identifying information [is] as defined by Section 4-7, or other

information protected by rule, statute, court order or case law[, and

in]. A[a]ppeals that have been ordered sealed in part or in their entirety

or are subject to limited disclosure [pursuant to] shall comply with

Section 77-2[, all briefs and appendices shall be prepared in accord-

ance with Section 67-2].

COMMENTARY: The purpose of these amendments is to set forth

the requirements for a party appendix in light of the new rules regarding

the clerk appendix. A party appendix, if any, is produced by a party

and serves to supplement the clerk appendix. See Chapter 68. Slip
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opinions issued by the Supreme or Appellate Court that have not yet

been published in the Connecticut Law Journal need not be included

in a party appendix.

CHAPTER 68

CASE FILE AND CLERK APPENDIX

Sec. 68-1. Responsibilities of Clerk of the Trial Court regarding

Copying Case File and Additions to Case File Made after

Appeal Is Filed; Exhibits and Lodged Records

(a) With the exception of those appeals in which the contents of the

case file consist solely of papers filed by electronic means, the clerk

of the trial court shall, within ten days of the filing of the appeal, prepare

and forward to the appellate clerk one complete copy of the case file,

including the case detail page for noncriminal cases and all written

requests to charge. No omissions may be made from the case file

except upon the authorization of the appellate clerk. The appellate

clerk may direct the clerk of the trial court to prepare and to forward

a case file in any other instance in which it is needed. The clerk of

the trial court shall, within five days of the filing, forward to the appellate

clerk one copy of all additions made to the case file after the initial

preparation and transmittal of the case file.

Nothing in this section relieves the appellant and the appellee of

their duty to comply with the party appendix requirements of Section

67-8.

[(b) (1) In criminal appeals filed by incarcerated self-represented

parties, the clerk of the trial court shall forward to the Office of the

Chief State’s Attorney one complete copy of the case file and all written
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requests to charge for use in preparing part one of the appendix

pursuant to Section 67-8 (b).

(2) In habeas appeals filed by incarcerated self-represented parties,

the clerk of the trial court shall forward to either the Office of the Chief

State’s Attorney or the Office of the Attorney General one complete

copy of the case file, including the case detail page and all written

requests to charge for use in preparing part one of the appendix

pursuant to Section 67-8 (b).

(3) In criminal and habeas appeals filed by incarcerated self-repre-

sented parties, the Office of the Chief State’s Attorney or the Office

of the Attorney General and the clerk of the trial court may agree that

the copy of the case file be provided by electronic means.]

([c] b) Each document of the case file must be numbered, and the

file must include a table of contents listing each item entered in the

file according to its number.

([d] c) In an appeal from an administrative agency, the papers

returned by the agency to the trial court, even though annexed to

and incorporated by reference in the answer, shall accompany the

copy[ies] of the file that is numbered and indexed pursuant to subsec-

tion (b) [but need not be included in the copies of the file].

([e] d) All exhibits in the trial court are deemed exhibits on appeal

and are deemed in the custody of the appellate clerk while the appeal

is pending. The appellate clerk shall notify the clerk of the trial court

of the exhibits required by the court in which the appeal is pending.

Within ten days of such notice, the clerk of the trial court shall transmit

those exhibits to the appellate clerk accompanied by a list of all exhibits

in the case. The clerk of the trial court shall notify all counsel of record
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of the transmittal and provide them with a copy of the exhibit list. The

provisions of this paragraph shall apply to records lodged pursuant to

Section 7-4C.

COMMENTARY: The purpose of these amendments is to update

the section with regard to the responsibilities of the clerk of the trial

court and the copying of the case file in light of the new rules concerning

the clerk appendix. The amendments eliminate the need for the clerk

of the trial court to forward a copy of the case file to the Office of the

Chief State’s Attorney or the Office of the Attorney General in criminal

and habeas appeals filed by self-represented parties who are incar-

cerated.

(NEW) Sec. 68-2A. Assembly of the Clerk Appendix

As soon as possible after the filing of the appeal and the delivery

of the case file, the appellate clerk shall assemble the clerk appendix.

After assembling the clerk appendix, the appellate clerk shall upload

the clerk appendix in a searchable portable document format to the

appellate file and deliver it to the parties.

COMMENTARY: This new section sets forth the requirements for

the assembly of the clerk appendix by the appellate clerk. The clerk

appendix is a file assembled by the appellate clerk that includes key

documents pertaining to the case on appeal. These documents are

consolidated for the convenience of the Supreme and Appellate Courts

and the parties.

(NEW) Sec. 68-3A. Clerk Appendix Contents

The clerk appendix shall contain the oral or written decision that

is the subject of the appeal, pleadings, motions, orders and other

documents (but not memoranda of law) docketed in the case file that
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are necessary for presenting the issues on appeal. The appellate clerk

shall assemble the clerk appendix based on a review of the case file

and the preliminary papers submitted by the parties pursuant to Section

63-4. The appellate clerk may confer with counsel and with the clerk

of the trial court to determine the contents of the clerk appendix.

Officer’s returns, transcripts and exhibits shall not be included in the

clerk appendix unless they had been annexed to a document docketed

in the case file in the proceedings below. Nevertheless, exhibits

annexed to a document docketed in the case file in the proceedings

below may be excluded from the clerk appendix at the discretion of

the appellate clerk. The contents of the clerk appendix in administrative

appeals is governed by Section 68-10A.

COMMENTARY: This new section outlines the contents of the clerk

appendix. The clerk appendix shall contain the oral or written decision

that is the subject of the appeal, certain pleadings, the appeal form,

the docketing statement filed pursuant to Section 63-4 (a) (4), any

relevant appellate motions or orders that complete or perfect the record

on appeal, and, in appeals to the Supreme Court upon the granting

of certification for review, the order granting certification and the opinion

or order of the Appellate Court under review. The contents of the clerk

appendix is left to the discretion of the appellate clerk, working in

conjunction with the parties, and the parties shall designate the pro-

posed contents of the clerk appendix under Section 63-4 (a) (2).

(NEW) Sec. 68-4A. Clerk Appendix Format

The cover of the clerk appendix shall include the following in order

from the top of the page: (1) the name of the court; (2) the appellate
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docket number; and (3) the appellate case name. The appellate clerk

shall prepare a table of contents giving the title or nature of each

document included in the clerk appendix, along with the corresponding

page number on which the document begins. The pages of the clerk

appendix shall be numbered sequentially. The date when each paper

contained in the clerk appendix was filed must be stated.

COMMENTARY: This new section sets forth the formatting require-

ments for the clerk appendix.

(NEW) Sec. 68-5A. Clerk Appendix when More than One Appeal

When more than one appeal is taken from the same trial court

docket number, the appellate clerk has the discretion to assemble

only one clerk appendix.

COMMENTARY: This new section provides the appellate clerk with

discretion to assemble only one clerk appendix when more than one

appeal is taken from the same trial court docket number.

(NEW) Sec. 68-6A. Clerk Appendix when Several Cases Present

Same Question

In the discretion of the appellate clerk, if several cases are pending

in which the same question of law is presented, whether between the

same or different parties, such clerk may assemble only one clerk

appendix.

COMMENTARY: This new section provides the appellate clerk with

discretion to assemble only one clerk appendix when several cases

present the same question of law.
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(NEW) Sec. 68-8A. Supplements

After the clerk appendix has been filed, the appellate clerk may

supplement the clerk appendix as needed and shall upload any supple-

ment to the appellate file and deliver it to the parties.

COMMENTARY: This new section authorizes the appellate clerk to

supplement the clerk appendix after it has been assembled and sets

forth the process for supplementation.

(NEW) Sec. 68-10A. Clerk Appendix in Administrative Appeals;

Exceptions

(a) If not already included in the copy of the case file pursuant

to subsection (c), in appeals from administrative agencies, the clerk

appendix shall include the part of the return of the administrative

agency which identifies the papers returned to the trial court, and also

such of the papers returned as consist of (1) the application or appeal

to the agency; (2) the notice of hearing and the affidavit of publication,

if they are at issue in the appeal; and (3) any minutes or decision

showing the action taken by the agency, the reasons assigned for that

action and any findings and conclusions of fact made by the agency.

The clerk appendix shall also contain such other portions of the

returned agency record as the appellate clerk finds are needed for

the proper presentation of any of the issues on appeal. Relevant

portions of the record before the agency returned by it to the trial court

but not included in the clerk appendix should be reproduced in the

brief or party appendix as provided in Section 67-8.
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(b) The party appendix, if any, shall be prepared in accordance with

the provisions of Section 67-8.

(c) Subsection (a) shall not apply to the following administrative

appeals:

(1) Appeals from municipal boards of tax review filed pursuant to

General Statutes §§ 12-117a and 12-119.

(2) Appeals from municipal assessors filed pursuant to General

Statutes § 12-103.

(3) Appeals from the Commissioner of Revenue Services.

(4) Appeals from the insurance commissioner filed pursuant to Gen-

eral Statutes § 38a-139.

(5) Any other appeal in which the parties received a trial de novo

in the Superior Court.

The clerk appendix in these matters shall be assembled pursuant

to the rules applicable to the clerk appendix in ordinary civil actions.

COMMENTARY: This new section outlines the contents of the clerk

appendix in administrative appeals and lists the types of administrative

appeals to which the section does not apply.

(NEW) Sec. 68-11A. Decision To Be Part of Clerk Appendix

The oral or written decision that is the subject of the appeal shall

be included as part of the clerk appendix. See Sections 64-1 and 64-2.

COMMENTARY: This new section requires that the oral or written

decision that is the subject of the appeal be included as part of the

clerk appendix.
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CHAPTER 77

PROCEDURES CONCERNING COURT CLOSURE AND SEALING

ORDERS OR ORDERS LIMITING THE DISCLOSURE OF FILES,

AFFIDAVITS, DOCUMENTS OR OTHER MATERIAL

Sec. 77-1. Petition for Review Seeking Expedited Review of an

Order concerning Court Closure, or an Order That Seals or

Limits the Disclosure of Files, Affidavits, Documents or

Other Material

(a) Except as provided in subsection (b), any person affected by a

court order which prohibits the public or any person from attending

any session of court, or any order that seals or limits the disclosure

of files, affidavits, documents or other material on file with the court

or filed in connection with a court proceeding, may seek review of

such order by filing a petition for review with the Appellate Court within

seventy-two hours after the issuance of the order. The petition shall

fully comply with Sections 66-2 and 66-3. The petition shall not exceed

ten pages in length, exclusive of the appendix, except with special

permission of the Appellate Court. An appendix containing the informa-

tion or complaint, the answer, all motions pertaining to the matter, the

opinion or orders of the trial court sought to be reviewed, a list of

all parties with the names, addresses, telephone numbers, e-mail

addresses, and, if applicable, the juris number of their counsel, the

names of all judges who participated in the case, and [a] an expedited

transcript order confirmation [acknowledgment form (JD-ES-038)],

shall be filed with the petition for review.
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Any person filing a petition for review pursuant to this rule shall

deliver a copy of the petition and appendix to (1) all parties to the

case and (2) any nonparty who sought the closure order or order

sealing or limiting disclosure in compliance with the provisions of Sec-

tion 62-7 on the same day as the petition is filed. Any party or nonparty

who sought such order may file a response to the petition for review

within ninety-six hours after the filing of the petition for review. Failure

to file a response shall not preclude the party or nonparty who sought

the order under review from participating in the hearing on the petition.

Within one business day of the receipt of the transcript and the certifi-

cate of completion provided for by Section 63-8 (c), the person filing

the petition for review shall file the transcript and the certificate of

completion with the Appellate Court.

The filing of any petition for review of a court order which prohibits

the public or any person from attending any session of court shall stay

the order until the final determination of the review. The filing of any

petition for review of an order that seals or limits the disclosure of

files, affidavits, documents or other material on file with the court shall

not stay the order during the review.

After the receipt of the transcript and the response to the petition,

if any, the Appellate Court shall hold an expedited hearing on any

petition for review. The appellate clerk will notify the petitioner, the

parties and any nonparties who sought the closure order or order

sealing or limiting disclosure of files, affidavits, documents or other

material on file with the court or filed in connection with a court proceed-



April 27, 2021 Page 271PBCONNECTICUT LAW JOURNAL

ing of the date and time of the hearing. After such hearing the Appellate

Court may affirm, modify or vacate the order reviewed.

(b) This section shall not apply to court orders concerning any ses-

sion of court conducted pursuant to General Statutes § 46b-11, § 46b-

49, § 46b-122, § 54-76h or any other provision of the General Statutes

under which the court is authorized to close proceedings. This section

also shall not apply to any order issued pursuant to General Statutes

§ 46b-11 or § 54-33c or any other provision of the General Statutes

under which the court is authorized to seal or limit the disclosure of

files, affidavits, documents or materials and any order issued pursuant

to a court rule that seals or limits the disclosure of any affidavit in

support of an arrest warrant.

COMMENTARY: The purpose of these amendments is to conform

this section to the new process for the ordering of electronic transcripts,

consistent with the recent changes adopted by the Superior Court.

CHAPTER 84

APPEALS TO SUPREME COURT BY CERTIFICATION

FOR REVIEW

Sec. 84-2. Basis for Certification

Certification by the Supreme Court on petition by a party is not a

matter of right but of sound judicial discretion and will be allowed only

where there are special and important reasons therefor. The following,

while neither controlling nor fully measuring the court’s discretion,

indicate the character of the reasons which will be considered:

(1) Where the Appellate Court has decided a question of substance

not theretofore determined by the Supreme Court or has decided [it]
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a question in a way probably not in accord with applicable decisions

of the Supreme Court.

(2) Where the decision under review is in conflict with other decisions

of the Appellate Court.

(3) Where the Appellate Court has so far departed from the accepted

and usual course of judicial proceedings, or so far sanctioned such a

departure by any other court, as to call for an exercise of the Supreme

Court’s supervision.

(4) Where a question of great public importance is involved.

(5) Where the judges of the appellate panel are divided in their

decision or, though concurring in the result, are unable to agree upon

a common ground of decision.

COMMENTARY: This amendment was made for clarification

purposes.

Sec. 84-5. Form of Petition

(a) A petition for certification shall contain the following sections in

the order indicated here:

(1) A brief introduction providing context for the statement of the

questions presented for review.

([1] 2) A statement of the questions presented for review, expressed

in the terms and circumstances of the case but without unnecessary

detail. The Supreme Court will ordinarily consider only those questions

squarely raised, subject to any limitation in the order granting certifi-

cation.

[(2) A statement of the basis for certification identifying the specific

reasons, including but not limited to those enumerated in Section
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84-2, why the Supreme Court should allow the extraordinary relief

of certification.]

(3) A [summary] brief history of the case containing the facts material

to the consideration of the questions presented, [reciting] including

the disposition of the matter in the Appellate Court, and [describing

specifically] if applicable, a specific description of how the Appellate

Court decided the questions presented for review in the petition.

(4) A concise argument [amplifying the reasons relied upon to sup-

port the petition] expanding on the bases for certification, as presented

in Section 84-2, and explaining why the Supreme Court should allow

the extraordinary relief of certification. No separate memorandum of

law in support of the petition will be accepted by the appellate clerk.

(5) An appendix, which shall be paginated separately from the peti-

tion with consecutively numbered pages preceded by the letter ‘‘A,’’

containing:

(A) a table of contents,

(B) the opinion or order of the Appellate Court sought to be reviewed,

(C) if the opinion or order of the Appellate Court was per curiam or

a summary affirmance or dismissal, a copy of the trial court’s memoran-

dum of decision that was entered in connection with the claim raised

by the petitioner before the Appellate Court, or, if no memorandum

was filed, a copy of the trial court’s ruling on the matter,

(D) a copy of the order on any motion which would stay or extend

the time period for filing the petition,
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(E) a list of all parties to the appeal in the Appellate Court with

the names, addresses, telephone numbers, e-mail addresses, and, if

applicable, the juris numbers of their trial and appellate counsel.

(b) The petition shall not exceed ten pages in length, exclusive of

the appendix, except with special permission of the appellate clerk.

The petition shall be typewritten and fully double spaced, and shall

not exceed three lines to the vertical inch or twenty-seven lines to the

page. Footnotes and block quotations may be single spaced. Only

the following two typefaces, of 12 point or larger size, are approved

for use in petitions: arial and univers. Each page of a petition shall

have as a minimum the following margins: top, 1 inch; left, 1 and 1/

4 inches; right, 1/2 inch; and bottom, 1 inch.

COMMENTARY: The purpose of these amendments is to improve

the format for petitions for certification.

(NEW) Sec. 84-6A. Petitions, Responses and Statements in Oppo-

sition in Family and Child Protection Matters and Other Mat-

ters Involving Minor Children

In family and child protection matters and other matters involving

minor children, counsel for the minor child and/or counsel for the

guardian ad litem shall, within ten days of the filing of the response or

opposition to a petition for certification or, if no response or opposition

is filed, within fifteen days of the filing of the petition, file either (1) a

response, (2) a statement adopting the position of either the petitioner

or a respondent or (3) a detailed statement that the factual or legal

issues proposed in the petition for certification do not implicate the

child’s interests.
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COMMENTARY: The purpose of this new section is to require coun-

sel for minor children or counsel for guardians ad litem in matters

involving minor children to file a response to or a statement of position

in connection with a petition for certification.

CHAPTER 84a

MATTERS WITHIN SUPREME COURT’S ORIGINAL JURISDIC-

TION IN WHICH FACTS MAY BE FOUND

Sec. 84a-2. Procedure for Filing Original Jurisdiction Action;

Pleadings and Motions

An original jurisdiction action shall be filed in accordance with the

procedures for filing an appeal as set forth in Section 63-3. Motions

and any other documents prescribed in the rules of appellate procedure

shall be filed in accordance with the rules of appellate procedure.

[Thereafter,] In all other respects and unless otherwise ordered in a

particular case, [the form of] pleadings and motions [prescribed in the

rules of practice should be followed in an original action in the Supreme

Court.] shall be filed in accordance with the Superior Court rules of

procedure, [In other respects, those rules, when their application is

appropriate,] which may be taken as a guide to procedure in an original

action in this court.

COMMENTARY: These amendments clarify that, in an original juris-

diction action filed in the Supreme Court, motions and any other docu-

ments prescribed in the rules of appellate procedure are governed by

the rules of appellate procedure rather than rules of procedure govern-

ing the Superior Court.
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NOTICE OF CONNECTICUT STATE AGENCIES

NOTICE OF INTENT TO FILE APPLICATION FOR AFFORDABLE
HOUSING COMPLETION CERTIFICATION

NOTICE IS HEREBY GIVEN that the Town of Brookfield intends to file an
application for a Certification for Affordable Housing Completion (moratorium on
applicability of Section 8-30g) with the State Department of Economic and Commu-
nity Development, pursuant to Section 8-30g(1)(4)(B) of the Connecticut General
Statutes.

The proposed application, including all supporting documentation, is available
for public inspection and comment in the Land Use Office and the Town Clerk’s
Office at the Brookfield Town Hall, 100 Pocono Road, Brookfield, Connecticut,
from 8 a.m. to 4 p.m. weekdays. Written comments may be submitted to Alice Dew,
Land Use Director, at the Brookfield Land Use Office, 100 Pocono Road, Brookfield,
CT 06804 within 20 days of the publication of this notice on the Town website,
Danbury NewsTimes, and the Connecticut Law Journal. A copy of all written com-
ments received and all responses prepared by the municipality will be included as
part of the application to the DECD.

Office of the First Selectman
Town of Brookfield

By: Stephen C. Dunn, First Selectman
Dated 04/21/21
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DEPARTMENT OF SOCIAL SERVICES

Notice of Proposed Medicaid State Plan Amendment (SPA)

SPA CT-21-T: Rescission of COVID-19 Medicaid Disaster Relief Flexibilities
Regarding Bed Leave Reserve Days for Intermediate Care Facilities

for Individuals with Intellectual Disabilities (ICF/IIDs) and
Semi-Annual Time Studies for Private Non-Medical

Institutions (PNMIs) for Adults

The State of Connecticut Department of Social Services (DSS) proposes to submit
the following Medicaid State Plan Amendment (SPA) to the Centers for Medicare &
Medicaid Services (CMS) within the U.S. Department of Health and Human Ser-
vices (HHS).

Changes to Medicaid State Plan

Effective on the effective dates noted below, this SPA will add a new Section
7.4-B of the Medicaid State Plan to rescind the following flexibilities that were
previously approved by CMS in Coronavirus Disease 2019 (COVID-19) Medicaid
Disaster Relief SPA CT-20-0015 effective from March 1, 2020 through the end of
the federal public health emergency declaration for COVID-19.

First, effective on or after April 28, 2021, this SPA rescinds the flexibility approved
in SPA CT-20-0015 that removed the limit on the number of home and hospital
bed leave days for which an ICF/IID can be paid in order to reserve the beds for
when the individuals are able to return to the ICF/IID. Rescinding that flexibility
restores the standard approved Medicaid State Plan limit in Attachment 4.19-D of
Medicaid paying an ICF/IID for: (1) no more than fifteen hospital leave bed reserve
days per year, provided that the facility meets applicable vacancy rate and other
requirements set forth in the state plan and (2) no more than thirty-six home leave
bed reserve days per year, provided that the ICF/IID meets the applicable vacancy
rate requirement set forth in the state plan.

Second, effective on or after May 21, 2021, this SPA rescinds the flexibility
approved in SPA CT-20-0015 that allowed private non-medical institutions (PNMIs)
for adults to conduct only one random-moment time study (RMTS). Rescinding
that flexibility restores the standard approved Medicaid State Plan requirement in
Attachment 4.19-B of PNMIs for adults conducting two time studies per year.

DSS is making the changes in this SPA because the above-referenced flexibilities
previously approved in SPA CT-20-0015 are no longer necessary. Specifically, due
to high vaccination rates among ICF/IID staff and residents, residents who had been
on extended home leave to reduce the risk of COVID-19 infection have been
returning to reside at the ICF/IID and the standard limit of Medicaid paying for no
more than thirty-six bed leave reserve days is now sufficient. Similarly, due to high
vaccination rates among PNMI staff and residents, providers are able to reinstate
their standard procedures to perform accurate time studies on a semi-annual basis.

Fiscal Impact

Due to high COVID-19 vaccination rates, DSS anticipates that (1) ICF/IIDs will
no longer need to exceed the standard limits on bed leave reserve days and (2)
PNMIs for adults will be able to complete accurate time studies on a semi-annual
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basis. Therefore, DSS does not anticipate that this SPA will change annual aggregate
expenditures in State Fiscal Year (SFY) 2021 and SFY 2022.

Obtaining SPA Language and Submitting Comments

The proposed SPA is posted on the DSS website at this link: http://portal.ct.gov/dss.
Scroll down to the bottom of the webpage and click on ‘‘Publications’’ and then
click on ‘‘Updates.’’ Then click on ‘‘Medicaid State Plan Amendments’’. The pro-
posed SPA may also be obtained at any DSS field office, at the Town of Vernon
Social Services Department, or upon request from DSS (see below).

To request a copy of the SPA from DSS or to send comments about the SPA, please
email: Public.Comment.DSS@ct.gov or write to: Department of Social Services,
Medical Policy Unit, 55 Farmington Avenue, 9th Floor, Hartford, CT 06105. Please
reference ‘‘Rescission of COVID-19 Medicaid Disaster Relief Flexibilities Regard-
ing Bed Leave Reserve Days for ICF/IIDs and Semi-Annual Time Studies for PNMIs
for Adults’’.

Anyone may send DSS written comments about this SPA. Written comments
must be received by DSS at the above contact information no later than May 12, 2021.
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NOTICES

Notice to the Members of the Bar and the Public

Division of Criminal Justice

On June 30, 2021, the terms of the following will expire:

Richard J. Colangelo, Jr., Chief State’s Attorney

Kevin D. Lawlor
Deputy Chief State’s Attorney for Operations

Office of the Chief State’s Attorney

The Criminal Justice Commission invites any comments you may have with
respect to the performance of these individuals. You may forward one (1) copy of
such information in writing no later than April 30, 2021, to: Criminal Justice
Commission, c/o Office of the Chief State’s Attorney, 300 Corporate Place, Rocky
Hill, CT 06067, Attn: HR; or via email: DCJ.HR.@ct.gov (preferred method).

The Honorable Andrew J. McDonald, Chair
Criminal Justice Commission
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Appointment of Trustee

Pursuant to Practice Book § 2-64, on March 25, 2021 in docket number HHD-
CV21-6139879-S Attorney Tanya Dorman (Juris No. 420669) of Dorman Law Firm,
225 Main Street, Suite 400, Hartford Connecticut is appointed as trustee to inventory
the late Thomas A Ogar’s (Juris No. 419362) files, secure his IOLTA account, take
and review the office mail, and take such action as seems indicated to protect the
interests of Attorney Ogar’s clients and to provide an accounting and report to the
Court.

David Sheridan
Presiding Judge
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