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CASES ARGUED AND DETERMINED

IN THE

SUPREME COURT

OF THE

STATE OF CONNECTICUT

MASHAWN GREENE v. COMMISSIONER
OF CORRECTION

(SC 19961)

Palmer, McDonald, Robinson, D’Auria, Mullins and Vertefeuille, Js.*

Syllabus

The petitioner, who had been convicted of first degree manslaughter, among
other crimes, in connection with a deadly shooting, sought a writ of
habeas corpus, claiming, inter alia, that his right to due process was
violated during the underlying criminal trial. The petitioner claimed that
the prosecutor had failed to correct allegedly false testimony regarding
a plea agreement from the state’s key witness, K, who had pleaded guilty
to nonhomicide offenses in connection with the same shooting but had
not yet been sentenced at the time of the petitioner’s criminal trial.
Specifically, the petitioner claimed that K had reached an agreement
for leniency at his own sentencing in exchange for testimony and falsely
testified that he had no ‘‘deal’’ with the state. In addition, the petitioner
claimed that the prosecutor had known before the petitioner’s criminal
trial, but failed to disclose, that he would ultimately recommend a favor-
able sentence for K. Prior to the habeas trial, the petitioner’s private
investigator, E, located K and issued a subpoena to compel his atten-
dance at that trial. After K subsequently failed to appear, the habeas
court denied the petitioner’s request to issue a capias for K’s arrest.
Following the presentation of evidence, the habeas court found that K’s
testimony regarding his agreement was not false or misleading, that the
prosecutor had sufficiently described to the petitioner the agreement
between K and the state before the criminal trial, and that the terms

* The listing of justices reflects their seniority status on this court as of
the date of oral argument.

1
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of that agreement included no specific sentence. The habeas court,
accordingly, rendered judgment denying the habeas petition, from which
the petitioner appealed. Held:

1. The petitioner could not prevail on his claim that his right to due process
was violated when the prosecutor failed to correct K’s testimony, as
the habeas court reasonably could have concluded that K’s testimony
was neither false nor substantially misleading and, therefore, that the
prosecutor had no duty to correct it: this court’s review of the challenged
portions of K’s testimony at the petitioner’s criminal trial, when read
in the context of questions pertaining to, inter alia, the length of the
sentence K expected to receive, indicated that K neither denied the
existence of his agreement with the state nor mischaracterized its terms,
as K’s testimony related to the expectations regarding the specific sen-
tence he would receive rather than whether he was receiving any benefit
in exchange for his testimony, and as K, in other portions of his testi-
mony, clearly stated that he had pleaded guilty to nonhomicide charges,
faced up to twenty-five years of incarceration, had not yet been sen-
tenced, and did not know what sentence he would ultimately receive;
moreover, the habeas testimony of the prosecutor, which the habeas
court credited, indicated that he believed that K was denying that he
had an expectation with respect to a specific sentence, transcripts from
K’s plea hearing demonstrated the absence of a prior, agreed on sentence,
and the petitioner’s trial counsel, who had been informed about the
agreement between K and the state before the petitioner’s criminal trial,
failed to object during K’s testimony; furthermore, this court indicated
that it would be the better practice, although not constitutionally
required, for the prosecutor to ask a cooperating witness fact-specific,
leading questions that accurately embody the nature of any agreement
between the witness and the state in order to ensure that a jury is
accurately and fully informed of the nature of such an agreement and
any potential benefits that such witness may receive in exchange for
his or her testimony.

(Two justices concurring separately in one opinion)
2. The petitioner could not prevail on his claim that the state had violated

his right to due process on the ground that the prosecutor knew before
his criminal trial, but failed to disclose, that he would ultimately recom-
mend a sentence for K that was considerably lower than the maximum
twenty-five year sentence to which K was exposed; the petitioner failed
to cite any evidence to indicate that the prosecutor promised a specific
sentence in exchange for K’s testimony or knew before K testified what
specific sentence he would recommend and, therefore, failed to establish
the necessary factual predicate for his claim.

3. The habeas court did not abuse its discretion in denying the petitioner’s
request to issue a capias for K’s arrest after K failed to comply with the
subpoena compelling his attendance at the petitioner’s habeas trial; the
petitioner submitted no evidence that K’s failure to comply with the
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subpoena was not warranted, and, on the basis of the evidence before
it, the habeas court reasonably could have concluded that the petitioner,
who made no effort to contact K in the weeks preceding the habeas
trial to ensure his attendance, was partially responsible for K’s failure
to appear.

Argued November 9, 2017—officially released August 28, 2018

Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district of
Tolland and tried to the court, Oliver, J.; judgment
denying the petition, from which the petitioner, on the
granting of certification, appealed. Affirmed.

Michael W. Brown, with whom was Desmond Ryan,
for the appellant (petitioner).

Timothy J. Sugrue, assistant state’s attorney, with
whom were Rebecca A. Barry, assistant state’s attorney,
and, on the brief, Patrick J. Griffin, state’s attorney,
for the appellee (respondent).

Opinion

MULLINS, J. In this appeal, we must decide whether
the habeas court erred in denying the petition for a
writ of habeas corpus filed by the petitioner, Mashawn
Greene.1 The two primary issues are whether the habeas
court properly determined that the petitioner’s due pro-
cess rights were not violated during the underlying crim-
inal trial when the prosecutor failed: (1) to correct
certain allegedly false testimony from one of the state’s
key witnesses, Markeyse Kelly,2 and (2) to disclose cer-
tain evidence favorable to the petitioner. The third

1 The petitioner appealed to the Appellate Court, and we transferred the
appeal to this court pursuant to General Statutes § 51-199 (c) and Practice
Book § 65-1.

2 We note that Kelly’s name is spelled in various ways in the record. We
use this spelling for the sake of consistency with prior decisions. See State
v. Greene, 274 Conn. 134, 139, 847 A.2d 750 (2005), cert. denied, 548 U.S.
926, 126 S. Ct. 2981, 165 L. Ed. 2d 988 (2006).
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issue, which arose during the habeas trial, is whether
the habeas court abused its discretion by denying the
petitioner’s request for a capias after Kelly failed to
comply with a subpoena commanding his attendance
at the habeas trial. We conclude that the habeas court
properly determined that the state had not violated the
petitioner’s due process rights and that the habeas court
did not abuse its discretion by denying the petitioner’s
request for a capias. Accordingly, we affirm the judg-
ment of the habeas court.

The jury in the underlying criminal case reasonably
could have found the following facts, as set forth in
this court’s decision in State v. Greene, 274 Conn. 134,
139–40, 847 A.2d 750 (2005), cert. denied, 548 U.S. 926,
126 S. Ct. 2981, 165 L. Ed. 2d 988 (2006). ‘‘On the evening
of October 10, 2001, the [petitioner] purchased the fol-
lowing stolen firearms: a Smith & Wesson Daniels
Cobray M-11 nine millimeter submachine gun (Cobray
M-11); a Braco Arms .38 caliber pistol; and a Mossberg
500A shotgun. At the same time, the [petitioner] pur-
chased stolen ammunition for the Cobray M-11 con-
sisting of eight full thirty-five round magazines loaded
with nine millimeter Luger Subsonic bullets. A Cobray
M-11 is a semiautomatic or automatic assault weapon
capable of emptying a thirty-five round magazine in
[less than] two seconds.

‘‘On October 12, 2001, the [petitioner], Franki Jones
. . . Kelly, Shaunte Little and Marquis Mitchell learned
that individuals from the area of New Haven known as
‘the Tre’ were planning to ‘shoot up’ the area of New
Haven known as ‘West Hills’ in retaliation for a shooting
that had occurred the night before. The Tre area
includes Elm Street and Orchard Street and the West
Hills area includes the McConaughy Terrace projects.
Rather than wait for the retaliation, the [petitioner],
Jones, Kelly, Little and Mitchell decided to ‘go through
the Tre first.’
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‘‘The [petitioner] drove the four men to Jones’ house
where those who were not armed already retrieved
guns and those with lighter colored clothing changed
into darker attire. The [petitioner] armed himself with
the Cobray M-11. All five men got into Jones’ grey Lin-
coln Town Car and drove to the Tre. After they saw a
group of people on the corner of Edgewood Avenue
and Orchard Street, Jones parked the car next to a
vacant house on Orchard Street. The [petitioner], Jones,
Kelly, Little and Mitchell walked to the corner of
Orchard Street and Edgewood Avenue, opened fire on
the people on the street corner, then ran back to the
Lincoln Town Car and fled the scene. Six people were
shot and one of the victims died from his wounds.’’ Id.

The petitioner was arrested and charged with various
offenses in connection with the shooting. The petitioner
elected a jury trial, at which his accomplices, Little,
Jones, and Kelly all testified for the state against him.
In particular, with respect to his own involvement in
the shooting, Kelly testified that he had pleaded guilty
to conspiracy to commit assault in the first degree and
carrying a pistol without a permit.3 Kelly further testi-

3 The transcripts of the petitioner’s criminal trial were not introduced as
an exhibit in the present case and were not filed as part of the record in this
appeal. Portions of the transcript containing Kelly’s testimony concerning his
plea agreement with the state were reproduced, however, in the petitioner’s
appendix to his brief. Selected portions of the transcripts also are quoted
in the parties’ briefs, and neither party challenges the accuracy of the other
party’s representations. After oral argument, this court ordered the parties
to submit supplemental briefs on the question of whether the transcripts
were before the habeas court and, if not, whether this court properly could
consider them. Thereafter, the parties filed a joint statement indicating that
the habeas court took judicial notice of the entire file in a previous habeas
action brought by the petitioner; see Greene v. Commissioner of Correction,
123 Conn. App. 121, 123, 2 A.3d 29, cert. denied, 298 Conn. 929, 5 A.3d 489
(2010), cert. denied sub nom. Greene v. Arnone, 563 U.S. 1009, 131 S. Ct.
2925, 179 L. Ed. 2d 1248 (2011); which included transcripts from the underly-
ing criminal trial. We conclude that, under these circumstances, we may
consider these excerpts from the transcripts in the petitioner’s underlying
trial.



Page 8 CONNECTICUT LAW JOURNAL August 28, 2018

AUGUST, 20186 330 Conn. 1

Greene v. Commissioner of Correction

fied that, with respect to his guilty plea to those charges,
it was his understanding that he was facing a maximum
sentence of twenty-five years in prison, but that he did
not know what his ultimate sentence would be. When
the prosecutor, Christopher Alexy, asked Kelly if he
had ‘‘any understanding as to what could happen if you
came in here and testified,’’ Kelly replied, ‘‘[n]ope.’’

Then, without any question pending from Alexy, Kelly
began to explain the circumstances around a statement
that he gave to the police after his arrest in connection
with the shooting.4 Specifically, Kelly testified that,
‘‘[w]hen I gave that statement, I ain’t make no deal.
They were trying to make a deal with my life. When I
gave that statement, I ain’t make no deals, no lawyer,
no nobody, no nothing, just the cop, I ain’t got no deal.
I ain’t got to hear saying anything. I ain’t got no deal.
I could have sat here. It ain’t really matter.’’

On cross-examination, the petitioner’s trial counsel,
Paul Carty, further questioned Kelly about his ‘‘deal’’
with the state. Specifically, Carty asked Kelly if he
would have spent the rest of his life behind bars had
he not worked out a deal to plead to the charges of
conspiracy to commit assault in the first degree and
carrying a pistol without a permit. Kelly responded, ‘‘I
don’t know nothing about no deals, none. I don’t know
nothing about no deals.’’ Immediately thereafter, how-
ever, Kelly admitted that his lawyer did, in fact, work
out a plea agreement with the state. Kelly acknowledged
that the terms of that agreement required that he plead
guilty to conspiracy to commit assault in the first degree
and carrying a pistol without a permit. Kelly further
admitted that, even though his purpose in going to Edge-
wood Avenue on the night of this incident was to com-

4 In his statement to the police, Kelly identified the petitioner as being
involved in the shooting. He also admitted his own involvement in the
shooting.
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mit homicide, his plea agreement did not involve, nor
did he plead guilty to, any homicide charges. Finally,
Kelly explained that, pursuant to his plea agreement,
the maximum sentence he could receive was twenty-
five years of imprisonment.

Carty then asked Kelly whether he had been informed
that he could be sentenced to as little as one year in
prison, which was the mandatory minimum sentence.
Kelly responded that he did not know what the actual
sentence would be, but that he did not expect that he
would receive a sentence of one year. Rather, Kelly
worried that he could receive the maximum twenty-
five year sentence.

During closing arguments, Carty stated the following
to the jury: ‘‘[Kelly] claims he is not looking for a deal,
but, think about it, he got the best deal of them all. His
deal, he didn’t even cop to a homicide [charge]. What
did he plead to? Conspiracy to commit assault in the
first degree and [carrying a] pistol without a permit. He
claims not to be expecting anything in exchange for his
testimony, but he knows good and well, as a veteran
of the criminal justice system, which he told you he
was, that he is going to be treated favorably at sentenc-
ing time. He knows how the system works. Give us
your testimony, we’ll take care of you. He didn’t want
to deal, but he was already treated favorably by not
pleading to a homicide . . . .’’

The jury ultimately returned a verdict finding the
petitioner guilty of manslaughter in the first degree
with a firearm as an accessory in violation of General
Statutes §§ 53a-8 (a) and 53a-55a, conspiracy to commit
manslaughter in the first degree with a firearm in viola-
tion of General Statutes §§ 53a-48 (a) and 53a-55a, five
counts of assault in the first degree as an accessory in
violation of General Statutes §§ 53a-8 (a) and 53a-59
(a) (5), conspiracy to commit assault in the first degree
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in violation of §§ 53a-48 (a) and 53a-59 (a) (5), and
possession of an assault weapon in violation of General
Statutes § 53-202c. In addition, the petitioner pleaded
guilty to three counts of theft of a firearm in violation
of General Statutes § 53a-212 (a). See State v. Greene,
supra, 274 Conn. 136–38. The trial court rendered judg-
ment in accordance with the jury’s verdict and sen-
tenced the petitioner to sixty-five years of imprison-
ment.

The petitioner appealed from the judgment of convic-
tion to this court. Id. In that appeal, this court reversed
the conviction of manslaughter in the first degree with
a firearm as an accessory. Id., 174. Consequently, this
court directed the trial court to modify the judgment
to reflect a conviction of manslaughter in the first
degree as an accessory in violation of §§ 53a-8 (a) and
53a-55 (a) (1) and to resentence the petitioner accord-
ingly. Id. This court also reversed the judgment of con-
viction of conspiracy to commit manslaughter in the
first degree with a firearm and directed the trial court
to render a judgment of acquittal on that charge. Id.
Thereafter, the trial court resentenced the petitioner to
sixty years of imprisonment. See Greene v. Commis-
sioner of Correction, 123 Conn. App. 121, 126, 2 A.3d
29, cert. denied, 298 Conn. 929, 5 A.3d 489 (2010), cert.
denied sub. nom Greene v. Arnone, 563 U.S. 1009, 131
S. Ct. 2925, 179 L. Ed. 2d 1248 (2011).

In 2008, the petitioner filed his first petition for a writ
of habeas corpus claiming, among other things, that
he was denied the effective assistance of counsel in
connection with his guilty plea on the three counts of
theft of a firearm. The habeas court denied that petition.
The petitioner then appealed to the Appellate Court,
which ultimately concluded that the petition should
have been granted with respect to these counts and,
accordingly, reversed in part the judgment of the habeas
court. Id., 136. Thereafter, the habeas court, Santos, J.,
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vacated the petitioner’s convictions on those three
counts.

In 2013, the petitioner filed his second petition for a
writ of habeas corpus, which is the subject of the pres-
ent appeal. That petition alleged, among other things,
that the state violated the petitioner’s due process rights
during his criminal trial by failing to correct false testi-
mony given by Kelly and by failing to disclose evidence
favorable to him. See Napue v. Illinois, 360 U.S. 264,
269, 79 S. Ct. 1173, 3 L. Ed. 2d 1217 (1959) (state’s
failure to correct false testimony violates due process);
see also Brady v. Maryland, 373 U.S. 83, 87, 83 S. Ct.
1194, 10 L. Ed. 2d 215 (1963) (suppression by prosecu-
tion of evidence favorable to accused violates due pro-
cess). The habeas court held a trial on his petition.

At the habeas trial, the petitioner presented the tran-
script of Kelly’s sentencing hearing as an exhibit. That
transcript indicated that Kelley had pleaded guilty to
conspiracy to commit assault in the first degree and
carrying a pistol without a permit in connection with
the shooting incident. The trial court, Fasano, J., noted
at that hearing that ‘‘[t]here was no recommendation
at the time of plea, and the understanding is that . . .
the ultimate sentencing would depend in part on
another trial that was to take place in the interim.’’5

Alexy, who was also the prosecutor in that proceeding,
then stated that, ‘‘[s]ince the pleas were entered . . .
Kelly complied with all the conditions of the plea

5 The transcript of Kelly’s plea hearing also was introduced as an exhibit
in the underlying habeas proceedings. At that hearing, Alexy, who was also
the prosecutor in that proceeding, stated that ‘‘[t]here is no agreed sentence
. . . . I believe that [Kelly] understands that his continued cooperation in
the cases of the codefendants will be made known to the court at the time
of the sentencing and that the ultimate sentence will be up to the court.’’
During its canvass of Kelly, the trial court, Fasano, J., stated that ‘‘[t]he
sentencing court, at the time of sentencing, will consider any cooperation
and truthful testimony in the cases of the codefendants as an element of
consideration in sentencing you.’’
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agreement very satisfactorily. He was instrumental in
helping [to] solve a very brutal shooting.’’ Alexy recom-
mended a sentence of ten years imprisonment for the
charges to which Kelly had pleaded guilty. Alexy then
noted that there were two additional charges pending
against Kelly in an unrelated matter and that it was the
state’s intention to nolle those charges. The trial court
imposed the recommended sentence of ten years
imprisonment.

At the habeas trial, Alexy testified that the state’s plea
agreement with Kelly provided that he could receive a
maximum penalty of twenty-five years imprisonment
for the two charges to which he pleaded guilty. Alexy
acknowledged that it was possible that he could have
charged Kelly with being an accessory to murder and
conspiracy to commit murder. Alexy also acknowl-
edged that, if Kelly had refused to testify at the petition-
er’s trial, or had testified falsely, Alexy would have
recommended a higher sentence than ten years impris-
onment. Alexy further testified that, before the criminal
trial had commenced, he told Carty the terms of the
state’s plea agreement with Kelly. In particular, Alexy
told Carty that Kelly would be testifying, that Kelly had
entered a guilty plea, that ‘‘there was no specific plea
agreement’’6 and that ‘‘any sentence would be deter-
mined by Judge Fasano, subsequent to the trial, if, in
fact . . . Kelly did cooperate and testify at the petition-
er’s trial.’’

Alexy also testified about his own recollection of
Kelly’s testimony at the criminal trial. Specifically, when
counsel for the petitioner asked Alexy whether Kelly
had ‘‘denied that he was receiving any consideration in
exchange for his testimony,’’ Alexy responded, ‘‘[t]hat’s

6 Although Alexy said there was no specific ‘‘plea agreement,’’ the context
makes clear that he was referring to the fact that there was no specific
sentencing agreement. Indeed, the parties do not dispute that Kelly had
entered into a plea agreement with the state.
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correct.’’ Counsel then asked whether Kelly had testi-
fied that ‘‘there was not an agreement,’’ and Alexy
responded, ‘‘[a]n agreement for a specific sentence, cor-
rect.’’ When counsel asked whether Alexy believed that
Kelly’s testimony ‘‘fully summarizes the understanding
that [Alexy] had with . . . Kelly about his testimony,’’
Alexy responded, ‘‘Yes, it says right here that there
‘[wasn’t] no understanding [about] what I was getting
sentence[d] to,’ which is . . . absolutely accurate.’’7

Counsel then asked Alexy specifically: ‘‘Does . . . Kel-
ly’s testimony accurately [reflect] the understanding
that you had with him?’’ Alexy responded: ‘‘To the
extent that—yeah. Yeah.’’ Counsel then asked: ‘‘What
did [Kelly] say about what was going to happen at sen-
tencing?’’ Alexy responded: ‘‘He said he didn’t know
what he was going to be getting.’’

The petitioner’s attorney at the criminal trial, Carty,
also testified at the habeas trial. He explained that Alexy
had told him before the criminal trial that all of the
petitioner’s codefendants, including Kelly, ‘‘were going
to have their cooperation made known to the court at
the sentencing of them on their respective cases.’’ Carty
further testified that, even though Kelly did not admit
that he was hoping to benefit from his testimony, Carty
still argued to the jury that Kelly was expecting to
receive some benefit. Carty explained that ‘‘it’s kind of
disingenuous for someone who is looking at a lot of
time to say, well, I am not expecting anything. Of course
he is expecting something.’’ Carty further testified that
it is standard practice for a cooperating codefendant
to plead guilty prior to the trial of a codefendant, to
testify at trial, and then to be sentenced. Sentencing is

7 Alexy was referring to the underlying criminal transcript, which counsel
for the petitioner had asked Alexy to read to refresh his recollection of
Kelly’s testimony.
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delayed in order to ensure that the cooperating codefen-
dant actually testifies.8

The habeas court, Oliver J., found that ‘‘Alexy testi-
fied credibly that he properly disclosed to the defense
that Kelly would testify against the petitioner, that Kelly
had entered guilty pleas before trial, that there was no
specific sentencing agreement for . . . Kelly, and that
his cooperation would be made known to the sentenc-
ing judge after trial.’’ The court concluded that Kelly’s
testimony at the petitioner’s criminal trial ‘‘was not false
or misleading. Though not a model of clarity, it suffi-
ciently and accurately describes the . . . ‘agreement’
[between Kelly and the state].’’ The habeas court stated
that it was aware of no authority ‘‘that supports the
proposition that a cooperating witness must use or
agree to certain ‘magic words’ in describing the nature
of the cooperation agreement. As, in this court’s experi-
ence as the fact-finder, cooperating witnesses come
from all walks of life and have various levels of educa-
tion and proficiency with the English language, this
court declines the invitation to require a cooperating
witness to use certain words, including: ‘consideration,’
‘incentive,’ ‘agreement,’ ‘understanding’ or ‘motive.’
Reasonabl[y] competent counsel can draw the fact find-
er’s attention to the witness’ motive to testify, falsely
in some cases, through proper cross-examination and
closing argument, as in the instant matter.’’ Accordingly,
the habeas court denied the petitioner’s second petition
for a writ of habeas corpus. Thereafter, the habeas court
granted the petitioner’s petition for certification to
appeal. This appeal followed.

8 The petitioner subpoenaed Kelley to testify at the habeas trial. Kelly did
not, however, appear. As we explain in part III of this opinion, the habeas
court denied the petitioner’s corresponding request for a capias directing
Kelly’s arrest.
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I

We first address the petitioner’s claim that the habeas
court incorrectly concluded that his due process rights
were not violated at his criminal trial when Alexy failed
to correct Kelly’s testimony. In particular, the petitioner
asserts that Kelly and the state had reached an
agreement that Kelly’s testimony at the petitioner’s
criminal trial would benefit him—namely, that Kelly
would receive leniency at his own sentencing in
exchange for testifying against the petitioner. Thus, the
petitioner claims, Kelly testified falsely when he stated
that he had no ‘‘deal’’ with the state and was expecting
nothing in return for his testimony at the petitioner’s
criminal trial. As a result, the petitioner argues that
Alexy had an obligation to correct Kelly’s false tes-
timony.9

9 The petitioner also contends that the habeas court incorrectly concluded
that, because the agreement between the state and Kelly was disclosed to
the petitioner before Kelly testified, even if Kelly’s testimony was false or
misleading, it was the duty of Carty, not Alexy, to make that fact known to
the jury. We are not convinced that this is an accurate characterization of
the habeas court’s decision.

Although the habeas court noted that Kelly’s testimony was not a ‘‘model
of clarity,’’ the court found specifically that Kelly’s testimony was not false
or misleading. The court made no alternative finding that, if the testimony
was false, it was then the petitioner’s obligation to correct it. Thus, the
decision reasonably can be interpreted as holding only that, when the state
has disclosed all the terms of a plea agreement to the defense and a witness’
testimony is not a model of clarity, but also is not false or misleading for
purposes of governing due process principles, defense counsel can attempt
to clarify the testimony through cross-examination.

Consequently, because we conclude that the habeas court properly deter-
mined that Kelly’s testimony was not false or misleading, we need not
address the question of whether a prosecutor has an obligation to correct
false or misleading testimony in cases in which the prosecutor has fully
and accurately disclosed a plea agreement to defense counsel. Compare
Hines v. Commissioner of Correction, 164 Conn. App. 712, 728, 138 A.3d
430 (2016) (state not required under Napue v. Illinois, supra, 360 U.S. 269,
to correct witness’ allegedly perjured testimony regarding agreement with
state because agreement was disclosed to petitioner’s counsel before crimi-
nal trial), with State v. Jordan, 135 Conn. App. 635, 666–67, 42 A.3d 457 (2012)
(when prosecutor fully and accurately disclosed cooperation agreements
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The respondent, the Commissioner of Correction,
counters that there was no false or misleading testi-
mony to correct. Specifically, the respondent argues
that the context surrounding Kelly’s testimony makes
it clear that, when he testified that he had no ‘‘deal,’’
he was not broadly denying that he had received any
benefit in exchange for his testimony. Rather, the
respondent contends that Kelly’s testimony related only
to the sentencing component of his agreement with the
state, and that Kelly only denied that he knew what
specific sentence he would receive or whether he would
receive any leniency at all. This, the respondent con-
tends, was not false. We agree with the respondent.

We begin with the standard of review. Whether a
prosecutor knowingly presented false or misleading tes-
timony presents a mixed question of law and fact, with
the habeas court’s factual findings subject to review
for clear error and the legal conclusions that the court
drew from those facts subject to de novo review. See
Hafdahl v. Johnson, 251 F.3d 528, 533 (5th Cir. 2001),
cert. denied sub nom. Hafdahl v. Cockrell, 534 U.S. 1047,
122 S. Ct. 629, 151 L. Ed. 2d 550 (2001).

‘‘The rules governing our evaluation of a prosecutor’s
failure to correct false or misleading testimony are
derived from those first set forth by the United States
Supreme Court in Brady v. Maryland, [supra, 373 U.S.
86–87], and we begin our consideration of the [petition-
er’s] claim with a brief review of those principles. In
Brady, the court held that ‘the suppression by the prose-
cution of evidence favorable to an accused upon request
violates due process [when] the evidence is material
either to guilt or to punishment, irrespective of the good

to defendant before trial, prosecutor still had duty to correct witnesses’
false testimony denying existence of agreements), rev’d in part on other
grounds, 314 Conn. 354, 102 A.3d 1 (2014). We note that this court expressly
declined to resolve this issue in Jordan. See State v. Jordan, 314 Conn. 354,
369 n.7, 102 A.3d 1 (2014).
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faith or bad faith of the [prosecutor].’ Id., 87; accord
State v. Cohane, 193 Conn. 474, 495, 479 A.2d 763, cert.
denied, 469 U.S. 990, 105 S. Ct. 397, 83 L. Ed. 2d 331
(1984). The United States Supreme Court also has rec-
ognized that ‘[t]he jury’s estimate of the truthfulness
and reliability of a . . . witness may well be determina-
tive of guilt or innocence, and it is upon such subtle
factors as the possible interest of the witness in testi-
fying falsely that a defendant’s life or liberty may
depend.’ Napue v. Illinois, [supra, 360 U.S. 269].
Accordingly, the Brady rule applies not just to exculpa-
tory evidence, but also to impeachment evidence; e.g.,
United States v. Bagley, 473 U.S. 667, 676, 105 S. Ct.
3375, 87 L. Ed. 2d 481 (1985); Giglio v. United States,
405 U.S. 150, 154–55, 92 S. Ct. 763, 31 L. Ed. 2d 104
(1972); which, broadly defined, is evidence ‘having the
potential to alter the jury’s assessment of the credibility
of a significant prosecution witness.’ ’’ (Footnote omit-
ted.) Adams v. Commissioner of Correction, 309 Conn.
359, 369–70, 71 A.3d 512 (2013).

‘‘[D]ue process is . . . offended if the state, although
not soliciting false evidence, allows it to go uncorrected
when it appears. Napue v. Illinois, supra, [360 U.S.] 269.
If a government witness falsely denies having struck a
bargain with the state, or substantially mischaracterizes
the nature of the inducement, the state is obliged to
correct the misconception. Giglio v. United States,
supra, [405 U.S. 153]; Napue v. Illinois, supra, 269–70.
Regardless of the lack of intent to lie on the part of the
witness, Giglio and Napue require the prosecutor to
apprise the court when he or she knows that the witness
is giving testimony that is substantially misleading.
United States v. Harris, 498 F.2d 1164, 1169 (3d Cir.),
cert. denied sub nom. Young v. United States, 419 U.S.
1069, 95 S. Ct. 655, 42 L. Ed. 2d 665 (1974).’’ (Internal
quotation marks omitted.) State v. Ouellette, 295 Conn.
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173, 186, 989 A.2d 1048 (2010); see also State v. Satch-
well, 244 Conn. 547, 560–61, 710 A.2d 1348 (1998).

Our review of Kelly’s testimony during the underlying
criminal trial reveals that the petitioner has taken Kel-
ly’s testimony about his agreement with the state out
of context.10 We first look to the statements Kelly made
during direct examination.

On direct examination, Alexy asked Kelly ‘‘what was
your understanding of what your sentence would be?’’
(Emphasis added.) Kelly responded, ‘‘[i]t wasn’t no
understanding; what I was getting sentenced to . . .
was just that.’’ Then, after acknowledging that he faced
a maximum of twenty-five years of imprisonment, Alexy
asked whether Kelly had ‘‘any understanding as to what
could happen if you came in here and testified?’’ Kelly
responded: ‘‘Nope.’’11

10 Although the petitioner has cited the transcript pages where he claims
Kelly testified falsely, he has not identified the specific statements in Kelly’s
testimony that he claims were false. Rather, he has simply made the general
claim that Kelly’s testimony was false because he testified at various points
on direct examination and cross-examination that he had no deal, that he
had no understanding of what would happen as a result of his testimony
and that he was not expecting anything in exchange for his cooperation.
Accordingly, we assume for purposes of this opinion that the petitioner is
contending that each instance in which Kelly denied having any deal or any
understanding of what would happen in his criminal case if he cooperated
with the state was false and that the state’s obligation to correct that testi-
mony was triggered upon each occurrence. We therefore analyze each
instance independently to ascertain whether the testimony was false or
substantially misleading and, concomitantly, whether the prosecutor’s obli-
gation to correct that testimony arose.

11 The following colloquy took place between Alexy and Kelly:
‘‘Q. Now, what was your understanding of what your sentence would be?
‘‘A. It wasn’t no understanding; what I was getting sentenced to, it was

just that.
‘‘Q. Well, what was the maximum that you are looking at?
‘‘A. Twenty-five years.
‘‘Q. And do you have any understanding as to what could happen if you

came in here and testified?
‘‘A. Nope.’’
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The petitioner highlights Kelly’s answer of ‘‘[n]ope’’
in connection with the question of whether he had any
understanding of what could happen if he testified
against the petitioner as evidence of false testimony.
At first blush, this isolated response by Kelly could
appear to be a blanket denial of any deal or agreement
whatsoever. Kelly’s statement, however, cannot be
divorced from the context surrounding it. Indeed, imme-
diately before this testimony, Alexy asked whether
Kelly knew what sentence he would receive. In response
to that question, Kelly explained that he was looking
at a maximum sentence of twenty-five years of impris-
onment, but that he did not know what his sentence
would be. It only was at that point that Kelly responded
‘‘[n]ope’’ to the question regarding his understanding
of what could happen if he came in and testified.

It is clear to us, therefore, that Kelly’s claim that
he had no understanding of what would happen if he
cooperated with the state related to whether he had an
understanding of the specific sentence that he expected
to receive and was not substantially misleading. This
testimony neither denies the existence of Kelly’s plea
agreement with the state nor mischaracterizes its terms.

The evidence adduced at the habeas trial further bol-
sters our conclusion that Kelly’s testimony on this issue
was not substantially misleading. First, Alexy gave testi-
mony—which the habeas court credited—indicating
that when he heard Kelly say ‘‘[n]ope,’’ and represent
that he ‘‘had no understanding’’ of what would happen
if he testified, Alexy understood that he was referring
to the fact that he did not know what specific sentence
he would receive.12 This is entirely reasonable given the

12 The concurring justices believe that Alexy’s testimony is irrelevant.
Although we do not consider Alexy’s testimony to be dispositive of whether
Kelly’s testimony was untrue or substantially misleading, we consider it
probative regarding whether Kelly’s testimony related to the specific sen-
tence that he would receive. See footnote 5 of the concurring opinion.
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fact that the line of questioning at that juncture related
only to Kelly’s understanding of the sentence he
expected to receive.

Second, the transcript from Kelly’s plea hearing,
which was introduced as an exhibit at the habeas trial,
further demonstrates that there was no agreed upon
sentence, only a maximum exposure of twenty-five
years of imprisonment. See footnote 5 of this opinion.
Indeed, Alexy never asked Kelly whether he expected
that his cooperation would be made known to the sen-
tencing judge, and Kelly never testified on that precise
issue.13 Thus, when viewed in the context of the ques-
tions that were asked and the responses given, Kelly’s
testimony on direct examination was not substantially
misleading. This conclusion also is consistent with the
other evidence at the habeas trial.

To the extent that the petitioner’s claim involves
statements Kelly made during his cross-examination,
those statements also cannot be evaluated in isolation,
unconnected to the context in which they were made.
Specifically, Carty asked Kelly the following question:
‘‘Had you not worked that deal out [to plead to nonhomi-
cide charges, you were] looking at basically spending
the rest of your life behind bars.’’ In response to that
inquiry, Kelly testified as follows: ‘‘I don’t know nothing
about no deals, none. I don’t know nothing about no

13 Kelly also testified at various points on direct examination and cross-
examination about the statement he gave to the police shortly after the
shooting. In his explanation, he repeatedly stated that when he gave that
statement, he had no deal. This testimony was not false, as there is no
evidence whatsoever that Kelly had any deal when he gave his statement
to the police. The petitioner does not appear to challenge Kelly’s representa-
tion that he had no deal at that point in time. It is important, however,
in analyzing the petitioner’s claims, that we distinguish between Kelly’s
testimony regarding any deals he had, or did not have, when he gave his
statement to the police and his testimony regarding any deal he had with
the state related to his plea agreement. Only his testimony regarding his deal
with the state relating to his plea agreement is at issue in the present appeal.
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deals.’’ Carty then sought to clarify this testimony, and
asked Kelly directly: ‘‘You worked out a plea, right?’’
Kelly responded: ‘‘My lawyer, I guess, I don’t know. I
know he told me what I was copping out to, and I took
it.’’ This testimony was not substantially misleading.

Again, when evaluated in context, specifically with
respect to the questions asked, Kelly’s statements did
not categorically deny any deal with the state. Kelly’s
response and, more particularly, his clarification dem-
onstrate that he was denying that he had worked out
a plea agreement directly with the state himself, but
that it was his lawyer who had worked out the deal.
To be sure, immediately following his admission that
his lawyer worked out a plea deal, Kelly admitted that
he did, in fact, plead guilty to nonhomicide charges for
his part in the shooting incident, rather than homicide.14

This obviously was not a denial of any deal with the
state or a mischaracterization of his plea agreement.

Finally, at another point during cross-examination,
Carty asked Kelly about his expectations regarding his
sentence. Kelly responded: ‘‘I ain’t expecting nothing,
but I know that I could do the time.’’ As with Kelly’s
previous testimony, the petitioner takes these state-
ments out of context in an attempt to claim that Kelly
denied receiving any benefit for his testimony.

Just before Kelly made these statements, Carty had
asked him if he knew that he could receive a sentence
requiring as little as one year of imprisonment. Kelly
responded that he was not expecting a sentence of only
one year but, rather, was thinking about having to serve
the full twenty-five years, and potentially more, given

14 The following colloquy took place between Carty and Kelly:
‘‘Q. So, you are not even pleading to a homicide, right?
‘‘A. I don’t know.
‘‘Q. Nothing to do with homicide, right?
‘‘A. No.’’
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that he had other charges pending. In response this
testimony, Carty asked the following: ‘‘That’s not what
are you expecting out of this?’’ Kelly answered: ‘‘I don’t
know what I’m getting.’’ Carty then stated ‘‘that’s not
what I’m asking you,’’ and repeated his question: ‘‘What
are you expecting?’’ Kelly responded: ‘‘I ain’t expecting
nothing, but I know that I could do the time.’’15

It is evident that Kelly was responding to questions
regarding the length of the sentence he expected to

15 The following colloquy took place between Carty and Kelly:
‘‘Q. Except [you’re] going to be sitting in jail for perhaps a lot less time,

isn’t that right?
‘‘A. Twenty-five years.
‘‘Q. All right. Well, when you entered your plea, weren’t you informed

that the minimum time that you could get is as little as one year, the
maximum is [twenty-five] years, but there is only one year which is man-
datory?

‘‘A. I ain’t know nothing about that.
‘‘Q. Well, were you present when you entered your plea?
‘‘A. Yeah, but I ain’t know nothing about one year, I know the maximum

is [twenty-five] years.
‘‘Q. Were you listening to what the Judge told you?
‘‘A. Whole bunch of things was in my head at the time. I was thinking

about the whole [twenty-five] years, I wasn’t thinking about no year, I ain’t
getting no year, I wasn’t thinking about one year, I was thinking about the
whole [twenty-five years] plus the other charges I got pending. They trying
to get me five more for that.

‘‘Q. That’s not what you are expecting out of this?
‘‘A. Who me?
‘‘Q. Yeah.
‘‘A. I don’t know what I’m getting.
‘‘Q. Well, that’s not what I’m asking you. What are you expecting?
‘‘A. I ain’t expecting nothing, but I know that I could do the time. I know

they can’t. They ain’t strong enough, they ain’t built. I know I could do the
time. That up to them if they could do the time, which I know they can’t,
they weak. If they wasn’t weak, they never would have told in the first
place. . . .

‘‘Q. Okay, but the time that you are going to be doing is just for an assault,
conspiracy to commit an assault.

‘‘A. I guess.
‘‘Q. Right?
‘‘A. I guess.
‘‘Q. Have nothing to do with homicide, correct?
‘‘A. Nope.’’
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receive, not whether he expected any benefit whatso-
ever. His response that he could ‘‘do the time’’ further
shows that Kelly understood the question to be directed
at the sentence he expected to receive. Because there
was no agreement with respect to his specific sentence,
Kelly’s testimony was not substantially misleading.

This testimony, when considered in context, simply
does not suggest that Kelly was denying that he had any
expectation regarding whether the state would make
his cooperation known to the sentencing judge, as the
petitioner suggests. We note that Carty never specifi-
cally asked Kelly whether he was aware that the state
intended to bring his cooperation to the attention of
the sentencing court, and Kelly certainly never denied
that he had such an expectation.

We further note that the plea agreement had been
disclosed to Carty, and he never objected to Kelly’s
testimony on the ground that it was misleading or incon-
sistent with the terms of the agreement. Although Car-
ty’s failure to object is not dispositive, we conclude
that, because he had the full agreement, it is a factor
that we may consider when determining whether Kelly’s
testimony was false or substantially misleading. Cf.
State v. Fauci, 282 Conn. 23, 51, 917 A.2d 978 (2007)
(defendant’s ‘‘failure to object [to prosecutor’s improper
remarks] demonstrates that defense counsel presum-
ably [did] not view the alleged impropriety as prejudicial
enough to jeopardize seriously the defendant’s right to
a fair trial’’ [internal quotation marks omitted]).’’ To be
sure, given that Carty had the full agreement, his failure
to object bolsters our conclusion that Kelly’s testimony
was not substantially misleading.

In summary, evaluating each of Kelly’s various state-
ments regarding his agreement, understanding or
expectation in the context in which he made them,
we conclude that his testimony was not substantially
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misleading. His testimony related to his expectations
regarding the specific sentence he would receive, and
not to the broader question of whether he was receiving
any benefit in exchange for his testimony. Indeed, Alexy
testified at the habeas trial that his understanding of
Kelly’s testimony was that he did not expect to receive
any particular sentence, and the habeas court found
Alexy to be a credible witness. Furthermore, Kelly’s
testimony made clear that he had received some benefit,
namely, that he had pleaded to nonhomicide charges,
which carry a significantly reduced sentence.

In addition, the jury was aware that Kelly had not
yet been sentenced and that he was exposed to a twenty-
five year prison sentence. Finally, at no point did Kelly
ever expressly deny that he expected his cooperation to
be made known the sentencing judge. As the respondent
points out, under these circumstances, it would require
‘‘no great leap of logic for the jury to appreciate and,
indeed, expect, that Kelly’s . . . cooperation in the
case against the petitioner would be brought to the
attention of his sentencing judge, at the very least by
his own counsel, if not by the state itself . . . .’’ Accord-
ingly, we conclude that the habeas court reasonably
determined that Kelly’s testimony was not substantially
misleading and, therefore, that Alexy had no duty to
correct Kelly’s testimony.

In support of his claim to the contrary, the petitioner
relies on United States v. Bigeleisen, 625 F.2d 203 (8th
Cir. 1980). In that case, the defendant and his accom-
plice, John Paul Moore, sold drugs together. Id., 205.
Moore was arrested and sentenced before the defendant
was apprehended. Id. Initially, Moore refused to impli-
cate the defendant. Id. Moore and the defendant agreed
that Moore would remain silent so long as the defendant
paid Moore $500 every month. Id. When the defendant
missed a payment, Moore contacted the government
and agreed to testify against the defendant. Id. Moore
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agreed to testify only on the condition that the govern-
ment would bring his cooperation to the attention of
the sentencing judge and to the United States Parole
Commission. Id. The government agreed to do so. Id.

During the defendant’s trial, the prosecutor asked
Moore whether he had an agreement with the govern-
ment concerning his cooperation. Id., 206. Moore
replied: ‘‘ ‘No, I do not.’ ’’ Id. The prosecutor then asked:
‘‘ ‘[I]s there anything that you are supposed to get in
relation to testifying?’ ’’ Id. Moore replied: ‘‘ ‘No, there
is not.’ ’’ Id. The United States Court of Appeals for the
Eighth Circuit concluded that this testimony was false,
and that the prosecutor’s failure to correct it violated
Napue. Id., 208.

We conclude that Bigeleisen is distinguishable from
the present case. In Bigeleisen, the cooperating witness
categorically denied that he was expecting to receive
any benefit in exchange for his testimony. Id., 206.
The court concluded that, in light of Moore’s complete
denial of any benefit, the jury could have concluded
that no agreement existed at all. Id., 208. Thus, the jury
could not properly evaluate his credibility.16 The present

16 In United States v. Bigeleisen, supra, 625 F.2d 208, the government
asserted that Moore’s false testimony was inconsequential because the gov-
ernment had disclosed its agreement with Moore in its opening statement.
The Eighth Circuit rejected this argument, reasoning as follows: (1) the
prosecutor had not explained the entire agreement in the opening statement,
namely, that ‘‘[t]he government did not mention its undertaking to intercede
with the [United States] Parole Commission, and that body will often be
able to do an inmate more good than a sentencing judge’’; and (2) the
opening statement is not evidence. Id. The court concluded that the jury
did not have the evidence necessary to evaluate Moore’s credibility as a
witness. Id. After reaching that conclusion, the court explained that the
prosecutor impermissibly capitalized on the witness’ false testimony during
closing argument and implied that the government had no agreement with
the witness. Id. These factors are not an issue in the present case. To the
contrary, in the present case, the petitioner makes no claim that the state
attempted to capitalize on any ambiguity in Kelly’s testimony in his closing
argument. Indeed, in the present case, Carty argued to the jury that Kelly
had a deal with the state and would receive a benefit in exchange for his
testimony at the petitioner’s criminal trial. Accordingly, we conclude that
the rationale in Bigeleisen is inapplicable to the present case.
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case, however, is not one in which there has been a
complete denial of any agreement with the state. To
the contrary, Kelly admitted that he had pleaded guilty
to certain nonhomicide charges, that the maximum sen-
tence was twenty-five years of imprisonment, that he
had not yet been sentenced in connection with those
charges, and that he did not know what his sentence
would be.

Thus, unlike in Bigeleisen, the jury in the present
case was made aware that Kelly already had received
favorable treatment from the state by being allowed to
plead guilty to nonhomicide crimes—after it also had
heard that Kelly and his cohorts killed a person after
they fired guns into a crowd of people—and that the
state was in a position to reward Kelly further at sen-
tencing. Therefore, although Kelly’s testimony was, as
the habeas court observed, ‘‘not a model of clarity,’’ the
habeas court reasonably could have concluded that it
was neither false nor substantially misleading. Accord-
ingly, we reject the petitioner’s claim that his due pro-
cess rights were violated when Alexy failed to correct
Kelly’s testimony.

The concurring justices disagree with this analysis
and would assume that Kelly’s testimony was mis-
leading. They stop short, however, of calling it false or
even substantially misleading. The concurring justices
also conclude that, when testimony regarding a plea
agreement is misleading—but apparently not false or
substantially misleading—the prosecutor has no obliga-
tion to correct the testimony if the plea agreement was
disclosed to the petitioner before the criminal trial. We
agree with this conclusion, but not because compliance
with Brady excuses the prosecutor’s failure to correct
‘‘misleading’’ testimony that is neither false nor sub-
stantially misleading. Indeed, the prosecutor has no
duty to correct because Giglio and Napue do not apply
to merely ‘‘misleading’’ testimony in the first instance.
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Rather, those cases require the prosecutor to correct
only testimony that is substantially misleading or false.
Of course, if there was no prior disclosure of the plea
agreement pursuant to Brady, that would be a due
process violation in and of itself, regardless of the
degree to which the testimony had the potential to
mislead the jury.

In this regard, we note that the ‘‘substantially mis-
leading’’ standard appears to have been first adopted
in United States v. Harris, supra, 498 F.2d 1169, in
which the United States Court of Appeals for the Third
Circuit stated, without citation to authority, that ‘‘Giglio
and Napue require that the prosecutor apprise the court
when he knows that his witness is giving testimony that
is substantially misleading.’’ See also State v. Paradise,
213 Conn. 388, 400, 567 A.2d 1221 (1990) (quoting Har-
ris), overruled in part on other grounds by State v.
Skakel, 276 Conn. 633, 888 A.2d 985, cert. denied, 549
U.S. 1030, 127 S. Ct. 578, 166 L. Ed. 2d 428 (2006). In
Harris, the court used the phrase ‘‘substantially mis-
leading’’ to distinguish the situation in which the prose-
cutor knows that the state witness was committing
perjury from the situation in which ‘‘it should be obvi-
ous to the [g]overnment that the witness’ answer,
although made in good faith, is untrue . . . .’’ (Empha-
sis added.) United States v. Harris, supra, 1169. The
fact that testimony must be untrue, and not merely
misleading, in order for the prosecutor to have an obli-
gation to correct it is borne out by the seminal cases
in this area. See, e.g., Giglio v. United States, supra,
405 U.S. 151–52 (witness testified that no one told him
that he would not be prosecuted if he testified for gov-
ernment when government had, in fact, promised him
that he would not be prosecuted); Napue v. Illinois,
supra, 360 U.S. 266–67 (witness testified that state had
not promised him any consideration in exchange for
testifying when, in fact, prosecutor had promised con-
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sideration); Adams v. Commissioner of Correction,
supra, 309 Conn. 363 (witness testified that he had not
been promised any consideration in exchange for his
testimony and that he faced maximum sentence of
thirty-eight years when, in fact, judge who had accepted
his guilty pleas had placed four year limitation on sen-
tence, with possibility of more lenient sentence based
on cooperation).17

To the extent that the concurring justices believe
that Kelly’s testimony was substantially misleading, we
disagree with that conclusion for the reasons that we
have already stated. The small, decontextualized snip-
pets of Kelly’s testimony, upon which the petitioner and
the concurring justices seize, namely, his denial that he
had ‘‘any understanding as to what could happen’’ if he
testified, was not substantially misleading or untrue. It
certainly was not received that way by Alexy or Carty.
Accordingly, we have no reason to believe that the jury
would have interpreted the testimony differently and
concluded that Kelly, who had admitted firing a gun

17 Furthermore, we conclude that, given that the rationale underlying
Napue and Giglio is that due process is violated if the state obtains a
conviction on the basis of false evidence, any expansion of the ‘‘false evi-
dence’’ standard beyond testimony that is, in fact, false, should be undertaken
carefully. See People v. Smith, 498 Mich. 466, 489, 870 N.W.2d 299 (2015)
(Kelly, J., concurring) (After agreeing with the majority that the defendant
was entitled to a new trial because certain testimony from a state’s witness
was false, Justice Kelly cautioned that ‘‘[t]he majority expands the ‘false
evidence’ standard by allowing a new trial on the basis of ‘substantially
misleading’ evidence in the form of testimony. This standard is unworkable
[because] it allows a reviewing court to ‘[pick and choose] small snippets
of testimony’ to determine the ‘overall impression’ that those small snippets
create. I would simply examine whether the prosecutor knowingly proffered
false testimony. By attempting to decipher the ‘overall impression’ particular
snippets of testimony made on the jury, and by potentially requiring prosecu-
tors to correct testimony that might not actually be false, the majority creates
an ambiguous standard that will be difficult to apply in practice.’’ [Footnotes
omitted.]); see also United States v. Harris, supra, 498 F.2d 1169 (rejecting
proposition that ‘‘the prosecutor must play the role of defense counsel, and
ferret out ambiguities in his witness’ responses on cross-examination’’).
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into a crowd of people, one of whom was killed, and
who had pleaded guilty to nonhomicide offenses for
which he had not yet been sentenced, expected to
receive no benefit in exchange for his testimony.

Nevertheless, in reaching our conclusion in the pres-
ent case, we are mindful of the difficulties that defen-
dants face when attempting to provide jurors with the
information that they need to make a reliable credibility
determination regarding the testimony of a cooperating
accomplice. We find those difficulties especially acute
when the accomplice has pleaded guilty, has not yet
been sentenced at the time of the defendant’s trial, and
has no express agreement with the state as to a specific
sentence. Accordingly, to ensure that the jury is accu-
rately and fully informed of the nature of a cooperating
witness’ plea agreement and any potential benefits that
the witness may receive in exchange for his or her
testimony, we believe that it is the better practice,
although not constitutionally required, for the prosecu-
tor to ask fact-specific, leading questions of a cooperat-
ing witness instead of open-ended questions that may
evoke incomplete or ambiguous responses. Indeed, the
respondent in the present case has acknowledged that
‘‘a prosecutor’s better, but not constitutionally man-
dated practice, might be to ask a cooperating witness a
fact-specific, leading question that accurately embodies
the nature of the agreement between the witness and
the state.’’18 We therefore urge the state to follow this
procedure.19 Cf. State v. Ouellette, supra, 295 Conn. 191

18 The state has previously made the same acknowledgment in at least
one other case. See State v. Jordan, Conn. Appellate Court Records & Briefs,
January Term, 2012, State’s Brief p. 34 n.34 (‘‘a best, but not constitutionally
mandated, practice might have been to follow up each response with a
fact-specific question that accurately embodied the nature of the state’s
agreement with the witness’’).

19 We recognize that a prosecutor has no duty to inform the jury that a
cooperating witness may have a motive to testify favorably for the state,
but is obligated only to provide such information to the defendant and to
ensure that the witness does not testify falsely. If the prosecutor chooses
to present evidence about a plea agreement in order to preempt a potentially
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(‘‘we urge the state to ensure that sentencing recom-
mendations for cooperating witnesses conform to both
the letter and the spirit of any plea agreements disclosed
at trial’’).

II

We next address the petitioner’s claim that the habeas
court improperly determined that the state did not vio-
late his constitutional right to due process by failing to
disclose material favorable evidence to him before his
criminal trial. More specifically, the petitioner claims
that the state knew, and failed to disclose before his
trial, that it was going to recommend a sentence for
Kelly that was considerably lower than the maximum
twenty-five year sentence to which Kelly was exposed.20

We disagree.

As we have indicated, ‘‘[i]n [Brady v. Maryland,
supra, 373 U.S. 87], the United States Supreme Court
held that the suppression by the prosecution of evi-
dence favorable to an accused upon request violates
due process where the evidence is material either to
guilt or to punishment, irrespective of the good faith
or bad faith of the prosecution. . . . In Strickler v.
Greene, [527 U.S. 263, 281–82, 119 S. Ct. 1936, 144 L.
Ed. 2d 286 (1999)], the United States Supreme Court
identified the three essential components of a Brady
claim, all of which must be established to warrant a
new trial: The evidence at issue must be favorable to

damaging cross-examination, however, the prosecutor should endeavor to
ensure that the evidence is accurate and complete.

20 The petitioner also claims that the state failed to disclose its intent to
nolle charges in two other, unrelated files. Although the petitioner referred
in passing to these nolles in his pretrial brief to the habeas court, the
petitioner presented no evidence at the habeas trial as to whether Alexy
disclosed the existence of those charges, or their intended disposition, to
the petitioner before his criminal trial. Additionally, the habeas court made
no findings and issued no ruling with respect to them. Thus, we decline to
review any claim relating to these two charges.
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the accused, either because it is exculpatory, or because
it is impeaching; that evidence must have been sup-
pressed by the [s]tate, either [wilfully] or inadvertently;
and prejudice must have ensued. . . . Under the last
Brady prong, the prejudice that the defendant suffered
as a result of the impropriety must have been material
to the case, such that the favorable evidence could
reasonably be taken to put the whole case in such a
different light as to undermine confidence in the ver-
dict.’’ (Internal quotation marks omitted.) State v. Ortiz,
280 Conn. 686, 717, 911 A.2d 1055 (2006). ‘‘A plea
agreement between the state and a key witness is
impeachment evidence falling within the definition of
exculpatory evidence contained in Brady.’’ (Internal
quotation marks omitted.) Id.

‘‘The existence of an undisclosed plea agreement is
an issue of fact for the determination of the trial court.
. . . Furthermore, the burden is on the defendant to
prove the existence of undisclosed exculpatory evi-
dence.’’ (Citation omitted; internal quotation marks
omitted.) State v. Floyd, 253 Conn. 700, 737, 756 A.2d
799 (2000). ‘‘A finding of fact will not be disturbed
unless it is clearly erroneous in view of the evidence
and pleadings in the whole record . . . . [W]hen a
question of fact is essential to the outcome of a particu-
lar legal determination that implicates a defendant’s
constitutional rights, and the credibility of witnesses is
not the primary issue, our customary deference to the
trial court’s factual findings is tempered by a scrupulous
examination of the record to ascertain that the trial
court’s factual findings are supported by substantial
evidence.’’ (Internal quotation marks omitted.) Barlow
v. Commissioner of Correction, 150 Conn. App. 781,
791, 93 A.3d 165 (2014).

It is well established that a prosecutor’s intention
to recommend a specific sentence for a cooperating
witness is not subject to Brady if the intention has not
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been disclosed to the witness. See, e.g., Shabazz v.
Artuz, 336 F.3d 154, 165 (2d Cir. 2003) (‘‘[t]he govern-
ment is free to reward witnesses for their cooperation
with favorable treatment in pending criminal cases
without disclosing to the defendant its intention to do
so, provided that it does not promise anything to the
witnesses prior to their testimony’’ [emphasis in origi-
nal]); Diaz v. Commissioner of Correction, 174 Conn.
App. 776, 798, 166 A.3d 815 (‘‘Any . . . understanding
or agreement between any state’s witness and the state
police or the state’s attorney clearly falls within the
ambit of Brady principles. . . . An unexpressed inten-
tion by the state not to prosecute a witness does not.’’
[Internal quotation marks omitted.]), cert. denied, 327
Conn. 957, 172 A.3d 204 (2017).

The petitioner in the present case claims that Alexy
violated Brady because he knew, and failed to disclose,
that he ‘‘would ask the sentencing court in Kelly’s pend-
ing related criminal matter for a specific sentence con-
siderably lower than Kelly’s exposure under the open
plea . . . .’’ The petitioner, however, has cited no evi-
dence whatsoever that would support a finding that
Alexy knew before Kelly testified what specific sen-
tence he would recommend. All he has done is point
to the fact that Alexy recommended a lower sentence
at Kelly’s sentencing hearing and ask this court to infer
that Alexy knew that he would make such a recommen-
dation and failed to disclose this intention. The fact
that Alexy recommended a lower sentence, standing
alone, does not establish the existence of a preexisting
promise of leniency in exchange for testimony. See
Shabazz v. Artuz, supra, 336 F.3d 165 (‘‘[w]e hold only
that the fact that a prosecutor afforded favorable treat-
ment to a government witness, standing alone, does not
establish the existence of an underlying promise of
leniency in exchange for testimony’’) To be sure, if
Alexy had no intention to recommend a specific sen-
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tence before the petitioner’s criminal trial—and there
has been no evidence to establish that he had such
an intention—he obviously had nothing to disclose to
the petitioner.

Moreover, even if Alexy had an unexpressed intention
to ask for a specific sentence if Kelly cooperated with
the state, the habeas court found that ‘‘the nature of
the ‘agreement’ was properly disclosed’’ to Carty. The
habeas court also found that Alexy credibly testified
that ‘‘there was no specific sentencing agreement for
[Kelly] . . . .’’ The petitioner has not demonstrated that
these findings are clearly erroneous. Accordingly, we
conclude that the petitioner has failed to establish the
necessary factual predicate for his claim—namely, that
Alexy did, in fact, promise Kelly that he would recom-
mend a specific sentence at Kelly’s sentencing hearing
considerably lower than his exposure under the plea
in exchange for his testimony at trial. We therefore
reject this claim.

III

Finally, we address the petitioner’s claim that the
habeas court abused its discretion when it denied his
request to issue a capias for Kelly’s arrest during the
habeas trial. We disagree.

The following additional facts and procedural history
are relevant to our resolution of this claim. At the habeas
trial, the petitioner called Erik Eichler, a private investi-
gator, as a witness. Eichler testified that he had been
retained by the petitioner’s counsel to locate and inter-
view Kelly. Eichler located Kelly and interviewed him
in December, 2015. Eichler discussed the interview with
the petitioner’s counsel, who then instructed Eichler to
obtain a written statement from Kelly and to issue a
subpoena to him to attend the habeas trial. In February,
2016, Eichler met again with Kelly and presented him
with a written statement that Eichler had prepared
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based on his interview of Kelly. Kelly signed the state-
ment under oath. Eichler also served Kelly with a sub-
poena directing him to appear at the habeas trial.

Notwithstanding service of the subpoena, Kelly did
not appear at the habeas trial as directed. As a result,
counsel for the petitioner asked that the habeas court
either issue a capias for Kelly’s arrest or declare Kelly
to be unavailable. The petitioner’s counsel argued that
Kelly’s testimony was necessary because his written
statement and his statements during his interview with
Eichler indicated that Kelly ‘‘was aware that he would
receive consideration for favorable testimony at [the]
trial of the petitioner.’’ Thereafter, the subpoena was
marked as a full exhibit at the habeas trial, but the
written statement was marked for identification only.

The habeas court then questioned Eichler about Kel-
ly’s unavailability. Eichler testified that he had had no
contact with Kelly between the date of his last interview,
February 11, 2016, and the date of the habeas trial,
February 24, 2016. Eichler tried to call Kelly on the day
of trial, but his cell phone was ‘‘off.’’ Eichler made no
attempt to go to Kelly’s home address or to determine
whether he was incarcerated or had a court date in
another court. The court then questioned Eichler about
the details of his interviews of Kelly and the procedure
by which he had created the written statement. The
court stated on the record that it was not reading Kelly’s
written statement.

On the basis of the evidence before it, the habeas
court concluded that Kelly was not unavailable to tes-
tify, but ‘‘he [was] simply not [t]here . . . .’’ Accord-
ingly, the court denied the petitioner’s request to issue
a capias to compel Kelly to attend the trial.

The standards governing the issuance of a capias are
well established. ‘‘If one is not warranted in refusing
to honor a subpoena and it is clear to the court that
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his absence will cause a miscarriage of justice, the court
should issue a capias to compel attendance. General
Statutes § 52-14321 does not, however, make it manda-
tory for the court to issue a capias when a witness
under subpoena fails to appear; issuance of a capias is
in the discretion of the court. The court has the author-
ity to decline to issue a capias when the circumstances
do not justify or require it. . . . In determining whether
there has been an abuse of discretion, the ultimate issue
is whether the court could reasonably conclude as it
did.’’ (Citations omitted; footnote added; internal quota-
tion marks omitted.) DiPalma v. Wiesen, 163 Conn.
293, 298–99, 303 A.2d 709 (1972).

We conclude that the habeas court did not abuse its
discretion when it denied the petitioner’s request to
issue a capias for Kelly’s arrest. First, the petitioner
presented no evidence that Kelly’s failure to comply
with the subpoena was not warranted. Second, the court
reasonably could have concluded that the petitioner
was partially responsible for Kelly’s failure to appear
because the petitioner made no effort during the two
weeks between Eichler’s last interview with Kelly and
the date of the habeas trial to contact Kelly to ensure
that he would be present in court to testify on the
petitioner’s behalf. Under these circumstances, we can-

21 General Statutes § 52-143 (e) provides: ‘‘If any person summoned by
the state, or by the Attorney General or an assistant attorney general, or
by any public defender or assistant public defender acting in his official
capacity, by a subpoena containing the statement as provided in subsection
(d) of this section, or if any other person upon whom a subpoena is served
to appear and testify in a cause pending before any court and to whom one
day’s attendance and fees for traveling to court have been tendered, fails
to appear and testify, without reasonable excuse, he shall be fined not more
than twenty-five dollars and pay all damages to the party aggrieved; and
the court or judge, on proof of the service of a subpoena containing the
statement as provided in subsection (d) of this section, or on proof of the
service of a subpoena and the tender of such fees, may issue a capias
directed to some proper officer to arrest the witness and bring him before
the court to testify.’’
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not say that the habeas court abused its discretion in
declining to issue the capias. Accordingly, we reject
this claim.

The judgment is affirmed.

In this opinion PALMER, ROBINSON and VERTE-
FEUILLE, Js., concurred.

D’AURIA, J., with whom McDONALD, J., joins, con-
curring in the judgment. Like the majority, I conclude
that the petitioner, Mashawn Greene, was not deprived
of due process of law as guaranteed by the fifth and
fourteenth amendments to the federal constitution. I
therefore concur in the judgment affirming the habeas
court’s denial of the petition for a writ of habeas corpus.

However, I would affirm on the alternative ground
advanced by the respondent, the Commissioner of Cor-
rection.1 Specifically, I conclude that the prosecutor in
this case discharged his duty under Napue v. Illinois,
360 U.S. 264, 269, 79 S. Ct. 1173, 3 L. Ed. 2d 1217 (1959),
Brady v. Maryland, 373 U.S. 83, 86, 83 S. Ct. 1194, 10
L. Ed. 2d 215 (1963), and Giglio v. United States, 405
U.S. 150, 92 S. Ct. 763, 31 L. Ed. 2d 104 (1972), by
disclosing to the petitioner’s criminal trial counsel, prior
to the petitioner’s criminal trial, the full extent of any
agreement or understanding he had with the cooperat-
ing witness, Markeyse Kelly. See Beltran v. Cockrell,
294 F.3d 730, 736 (5th Cir. 2002) (‘‘[g]overnment fulfilled
its duty of disclosure by supplying [the defendants]
with its recollection of the true circumstances of the
negotiations with the witness at a time when recall
[to the witness stand] and further exploration of these
matters was still possible’’ [internal quotation marks
omitted]); United States v. Decker, 543 F.2d 1102, 1105
(5th Cir. 1976) (same), cert. denied sub nom. Vice v.

1 I agree with the majority’s recitation of the facts and procedural history.
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United States, 431 U.S. 906, 97 S. Ct. 1700, 52 L. Ed. 2d
390 (1977); see also State v. Ouellette, 295 Conn. 173,
186, 989 A.2d 1048 (2010) (prerequisite of any Brady,
Napue, and Giglio claim is existence of undisclosed
agreement or understanding between cooperating wit-
ness and state); State v. Floyd, 253 Conn. 700, 736–37,
756 A.2d 799 (2000) (undisclosed, implied plea
agreement first predicate to due process claim regard-
ing nondisclosure of agreement); Hines v. Commis-
sioner of Correction, 164 Conn. App. 712, 725, 138 A.3d
430 (2016) (‘‘agreement by a prosecutor with a cooperat-
ing witness to bring the witness’ cooperation to the
attention of the [sentencing] judge . . . must be dis-
closed to the defendant against whom he testifies, even
if the deal does not involve a specific recommendation
by the prosecutor for the imposition of a particular
sentence’’). Accordingly, although I agree with parts II
and III of the majority opinion, I do not join in part I.

I differ with the majority in that, after ‘‘careful review’’
of Kelly’s testimony, with an eye toward ‘‘its probable
effect on the jury’’; Adams v. Commissioner of Correc-
tion, 309 Conn. 359, 373, 71 A.3d 512 (2013); I cannot
conclude that Kelly’s answers to the prosecutor’s ques-
tions on direct examination were not misleading.2

However, as both the prosecutor and the petitioner’s
criminal trial counsel testified at the habeas trial, and
as the habeas court found, the petitioner’s counsel ‘‘was

2 A case in which a witness has clearly testified falsely or committed
perjury, whether on direct or cross-examination, may pose a different due
process question, which is not implicated here. See United States v. Sanfili-
ppo, 564 F.2d 176, 178 (5th Cir. 1977) (‘‘[d]ue process is violated when
the prosecutor, although not soliciting false evidence from a [g]overnment
witness, allows it to stand uncorrected when it appears’’); 6 W. LaFave et
al., Criminal Procedure (4th Ed. 2015) § 24.3 (d), p. 471 (‘‘[i]f the prosecutor
knows or should have known that the [witness’] statement is untrue, it has
a duty to correct it’’).



Page 38 CONNECTICUT LAW JOURNAL August 28, 2018

AUGUST, 201836 330 Conn. 1

Greene v. Commissioner of Correction

made aware of the . . . understanding by [the prosecu-
tor] prior to trial.’’ The petitioner does not contest this
finding on appeal. He was therefore able to use this
information during cross-examination to attempt to
impeach Kelly’s credibility. To the extent that he
refrained from doing so,3 or refrained from asking the
prosecutor, through the court, to clarify any under-
standing the witness had with the state, the petitioner
also does not challenge those omissions in this appeal.
Cf. United States v. Iverson, 648 F.2d 737, 738 and n.5
(D.C. Cir. 1981) (prosecutor has obligation to disclose
exculpatory information when ‘‘defense counsel,
although possibly aware of the relevant information,
was unable, as a practical matter, to use it to cast doubt
upon contrary evidence proffered by the government
or its witnesses’’).

On this record, I would simply assume Kelly’s testi-
mony was misleading, but, then, I would conclude that
no due process violation resulted. My choice to make
this assumption stems from my concern that, after Kel-
ly’s testimony on direct examination, ‘‘jurors could well
have been left with the impression . . . that [he did
not have] any incentive to testify favorably for the
state.’’ State v. Jordan, 135 Conn. App. 635, 667, 42 A.3d
457 (2012), rev’d in part on other grounds, 314 Conn.
354, 102 A.3d 1 (2014). A review of Kelly’s direct exami-
nation reveals that he testified only that, after giving a
statement implicating the petitioner, he later pleaded
guilty to assault in the first degree and carrying a pistol
without a permit. The jurors were provided with no

3 As the respondent points out in his brief to this court, the petitioner’s
criminal trial counsel did not specifically ask Kelly about any understanding
he had with the state that his cooperation would be made known to the
sentencing judge. Kelly’s cross-examination instead focused on the reduced
charge to which he had pleaded guilty.
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context during Kelly’s direct examination that allowed
them to assess or determine whether he had actually
faced greater charges or whether permitting him to
plead guilty to only those charges constituted a ‘‘ ‘sweet-
heart deal,’ ’’ as the respondent refers to it. Nor was
there, during Kelly’s direct examination, any mention of
the understanding, made explicit at Kelly’s plea hearing,
that ‘‘his continued cooperation in the cases of the
codefendants [including the petitioner] will be made
known to the court at the time of [Kelly’s] sentencing
. . . .’’

Instead, Kelly answered the prosecutor’s first ques-
tion about his ‘‘understanding’’ by denying, accurately,
that there was an agreement concerning what his actual
sentence would be. He answered the prosecutor’s next
question by stating, also accurately, that he was facing
a maximum of twenty-five years incarceration on the
charges to which he pleaded guilty.4 The prosecutor
then asked, ‘‘[a]nd do you have any understanding as
to what could happen if you came in here and testified?’’
Kelly responded, ‘‘[n]ope.’’ Unsolicited, Kelly then
expounded: ‘‘When I gave that statement [to the police
implicating the petitioner], I ain’t make no deal. They
were trying to make a deal with my life. When I gave
that statement, I ain’t make no deals, no lawyer, no
nobody, no nothing, just the cop. I ain’t got no deal. I
ain’t got to hear [anybody] saying anything. I ain’t got
no deal. I could have sat here. It ain’t really matter.’’
The prosecutor then dropped this line of questioning.

4 The following colloquy occurred between the prosecutor and Kelly at
the petitioner’s criminal trial:

‘‘Q. Now, what was your understanding of what your sentence would be?
‘‘A. It wasn’t no understanding [of] what I was getting sentenced to; it

was just that.
‘‘Q. Well, what was the maximum [sentence] that you are looking at?
‘‘A. Twenty-five years.’’
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The ‘‘context’’5 in which this testimony arose was
that the prosecutor asked Kelly, his own cooperating
witness, whether there was any understanding about
his sentence or about ‘‘what could happen if you came
in here and testified.’’ Cf. United States v. Harris, 498
F.2d 1164, 1169 (3d Cir.) (‘‘[t]his is not to say that the
prosecutor must play the role of defense counsel, and
ferret out ambiguities in his witness’ responses on
cross-examination’’ [emphasis added]), cert. denied
sub nom. Young v. United States, 419 U.S. 1069, 95 S.
Ct. 655, 42 L. Ed. 2d 665 (1974). As the respondent’s
counsel admitted candidly in oral argument before this
court, the usual purpose for this line of questioning by
the prosecution is to ‘‘anticipatorily . . . take the sting

5 The respondent contends, including in oral argument before this court,
that, when understood ‘‘in context’’ from Kelly’s point of view, Kelly clearly
believed the prosecutor was asking him only whether there was an
agreement about his particular sentence, and he answered accordingly.
However, our examination of whether the testimony was misleading is
undertaken not from Kelly’s point of view but from the perspective of the
jurors; Adams v. Commissioner of Correction, supra, 309 Conn. 369–73;
who are not well versed in the nuanced vagaries of leniency agreements or
the ‘‘ ‘wink and nod’ ’’ nature of such promises. See, e.g., Gilday v. Callahan,
59 F.3d 257, 269 (1st Cir. 1995) (disclosure of ‘‘understanding’’ between
defense counsel and prosecutor ‘‘would have permitted the jury reasonably
to infer that, even if the ‘wink and nod’ deal had not been explicitly communi-
cated to [the witness], he must have been given some indication that testi-
mony helpful to the government would be helpful to his own cause’’), cert.
denied, 516 U.S. 1175, 116 S. Ct. 1269, 134 L. Ed. 2d 216 (1996); see also
Note, ‘‘Rational Expectations of Leniency: Implicit Plea Agreements and the
Prosecutor’s Role as a Minister of Justice,’’ 51 Duke L.J. 1333, 1334–35 (2002)
(describing witnesses’ ‘‘rational expectation of leniency’’ notwithstanding
absence of formal plea agreement). Although it is possible the jury under-
stood all three questions to relate only to the length of any ultimate sentence
Kelly might receive, the jury might have considered the first two questions
to relate only to promises of a specific sentence, but they might have under-
stood the last question to relate more generally to ‘‘any understanding’’ or
benefit that might flow from Kelly’s decision to ‘‘[come] in here and testif[y].’’
(Emphasis added.) For similar reasons, I do not agree that testimony—even
credible testimony—more than a decade later about what the prosecutor
understood from Kelly’s answers (or even what the prosecutor intended by
his questions) is probative of what jurors might have reasonably understood.
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out of’’ any agreement the state has with a witness or,
in other words, to preemptively expose the bias of its
own witness. Considering the ‘‘probable effect on the
jury’’; Adams v. Commissioner of Correction, supra,
309 Conn. 373; Kelly’s responsive denials (‘‘no under-
standing’’ and ‘‘no deal’’) could well have been interpre-
ted to bolster his credibility rather than to take the
‘‘sting’’ out of any agreement or to preemptively expose
his bias. It is doubtful this was the prosecutor’s intent,6

but, the prosecutor, having decided to wade into this
area of inquiry, could have led a reasonable jury to
understand that Kelly did not ‘‘[have] any incentive to
testify favorably for the state.’’ State v. Jordan, supra,
135 Conn. App. 667.

Because, in my view, there was no undisclosed
agreement or understanding in the present case, I con-
clude that the petitioner’s due process rights were not
jeopardized. See State v. Ouellette, supra, 295 Conn.
186. As a result, I respectfully concur in the judgment.

6 To be clear, I do not conclude that any misimpression about Kelly’s
incentive to testify, elicited on direct examination, was the product of the
prosecutor’s attempt to deceive the jury. As the respondent’s counsel can-
didly admitted in his brief and in oral argument before this court, the prosecu-
tor’s questions were ‘‘ambiguous’’ and ‘‘inartful,’’ resulting in ‘‘equally
ambiguous’’ answers. But the obligations of Brady apply ‘‘irrespective of
the good faith or bad faith of the [prosecutor].’’ Brady v. Maryland, supra,
373 U.S. 87; see also State v. Jordan, 314 Conn. 354, 370, 102 A.3d 1 (2014)
(applying Brady principle that prosecutor’s good faith intent is similarly
irrelevant in Napue and Giglio cases, including when prosecutor fails to
correct witness’ potentially misleading testimony). To attempt to avoid any
ambiguity and potential misimpression, I agree with both the majority and
the respondent that, when a prosecutor seeks to expose an understanding or
agreement between the state and a cooperating witness, the better practice
is for the prosectuor to ask leading questions that accurately describe the
nature of any agreement between the witness and the state. See text accom-
panying footnote 18 of the majority opinion.
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STANDARD PETROLEUM COMPANY v. FAUGNO
ACQUISITION, LLC, ET AL.

(SC 19874)

KENNYNICK, LLC, ET AL. v. STANDARD
PETROLEUM COMPANY

(SC 19875)

Palmer, McDonald, Robinson, D’Auria, Mullins and Kahn, Js.*

Syllabus

The defendant petroleum company appealed from the orders of the trial
court certifying for class action status an action brought and a counter-
claim asserted by the plaintiff service station operators and former
franchisees, purportedly on behalf of themselves and others who had
been supplied gasoline products by the defendant. The plaintiffs alleged
in their complaint and counterclaim that the defendant violated, inter
alia, the Connecticut Unfair Trade Practices Act (§ 42-110a et seq.) when
it failed to apply, during a certain time period, a credit to the federal
gasoline tax that it charged class members and improperly charged class
members the state gross receipts tax on purchases. The trial court
granted the plaintiffs’ motions for class certification as to all counts in
the complaint and the counterclaim, and certified a class consisting of
all entities or persons who purchased gasoline from the defendant during
the relevant time period, did not receive the federal tax credit if they
paid the federal gasoline tax, and improperly were charged the state
gross receipts tax on gasoline purchases. The court also approved the
plaintiffs as class representatives. The court noted that the plaintiffs
had identified eighty-one of the defendant’s customers during the rele-
vant time period as potential members of the proposed class, and, of
those customers, approximately one half had supply contracts with the
defendant and the others purchased gasoline on an as invoiced basis.
All of the potential class members had received form invoices from the
defendant, which appeared to be identical. The trial court concluded
that each requirement for class certification set forth in the applicable
rule of practice (§ 9-7), numerosity, commonality, typicality, and ade-
quacy of representation, had been satisfied, and that the policy consider-
ations of predominance and superiority under the applicable rule of
practice (§ 9-8 [3]) weighed in favor of class certification. On the defen-
dant’s appeal from the trial court’s orders granting class certification,
held that the defendant failed to establish that the trial court had abused
its discretion in ordering class certification:

* The listing of justices reflects their seniority status on this court as of
the date of oral argument.
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1. The trial court did not abuse its discretion in concluding that the four
class certification requirements of Practice Book § 9-7 had been satisfied:
the numerosity requirement was satisfied because, although certain
potential class members were customers who had arbitration or jury
waiver clauses in their contracts, it was premature for the court to
decide whether those contractual provisions were enforceable until after
the class was closed, and, even if those members were excluded, there
still would be sufficient remaining members to which these provisions
would not apply; the commonality requirement was satisfied because
there were numerous factual and legal questions common to the class;
the typicality requirement was satisfied because, although one half of
the potential class was subject to oral agreements and not written con-
tracts and thus could pursue only an unjust enrichment claim, proof of
the plaintiffs’ breach of contract claims and the other potential class
members’ unjust enrichment claims shared central disputed issues of
law or fact; the requirement of adequacy of representation was satisfied
because the plaintiffs, former customers and former franchisees of the
defendant, were representative parties that could fairly and adequately
protect the interests of the class, and, even though other potential class
members were current customers or franchisees, that difference in sta-
tus was not so substantial as to overbalance the common interests of
the class members as a whole, under the facts of the case and at the
point in time at which the trial court certified the class.

2. The trial court did not abuse its discretion in concluding that common
issues of law or fact predominated with respect to proof of the elements
of each of the plaintiffs’ claims and that a class action was a superior
mechanism to resolve the issues, as required by Practice Book § 9-8 (3):
much of the proof necessary to establish class membership based on
some form of agreement between the defendant and a potential class
member and the proof necessary to establish certain elements of the
various counts alleged in the plaintiffs’ complaint and counterclaim were
available through invoices and other contractual information that could
be gleaned from the defendant’s own records, which constituted class-
wide and undisputed evidence, and any individualized proof necessary
to establish certain elements of various counts and to supplement the
common proof would not predominate over that common proof; more-
over, the defendant’s claim that it has or will assert special defenses
that require individualized proof and that would predominate over the
common issues was unavailing, the defendant having failed to provide
the plaintiffs with a sufficient basis to be able to address how each
alleged defense might bear on the class certification requirements and
to provide facts to support its special defenses or even to indicate to
which counts the special defenses were directed; furthermore, because
this court determined that the trial court did not abuse its discretion in
concluding that the other class certification requirements were satisfied,
and because the predominance consideration is intertwined with the
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superiority consideration, the defendant could not prevail on its claim
that the totality of the trial court’s purportedly improper rulings regard-
ing the other class certification requirements indicated that a class action
was not superior to other methods of adjudication.

Argued December 14, 2017—officially released August 28, 2018

Procedural History

Action, in the first case, to recover damages for
breach of contract, and for other relief, brought to the
Superior Court in the judicial district of Fairfield and
transferred to the judicial district of Stamford-Norwalk,
where the defendants filed a counterclaim, and action,
in the second case, to recover damages for, inter alia,
breach of contract, and for other relief, brought to the
Superior Court in the judicial district of Stamford-Nor-
walk, where the cases were consolidated; thereafter,
the court, Heller, J., granted the motions for a determi-
nation of denial of class certification filed by the plain-
tiff in the first action and the defendant in the second
action and denied the motions for class certification
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plaintiffs in the second action; subsequently, the court,
Heller, J., granted the motions for class certification
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Opinion

McDONALD, J. Standard Petroleum Company, the
counterclaim defendant and the defendant, respec-
tively, in the two cases that comprise this consolidated
action (defendant), appeals from the trial court’s orders
certifying class actions against it. The class actions are
premised on allegations that the defendant overcharged
service station operators and franchisees for gasoline
products.1 Generally, the defendant claims that the trial
court abused its discretion in certifying the class2

because it failed to apply the ‘‘rigorous analysis’’ that
is required before such a certification may be granted.
In particular, the defendant claims that the trial court’s
error is most clearly evidenced by its failure to address
various elements of the causes of action and the special
defenses when it determined that common issues pre-
dominated. We conclude that the defendant has failed
to establish that the trial court abused its discretion in
ordering class certification.

The record reveals the following facts, assumed to
be true by the trial court for purposes of the certi-
fication issues or otherwise undisputed, and procedural
history. Kennynick, LLC, and Faugno Acquisition, LLC

1 The defendant appealed from the class certification orders to the Appel-
late Court, and we transferred the appeal to this court pursuant to General
Statutes § 51-199 (c) and Practice Book § 65-1. Although an order granting
class certification is usually not immediately appealable, because certain
counts alleged a violation of the Connecticut Unfair Trade Practices Act
(CUTPA), General Statutes § 42-110a et seq., General Statutes § 42-110h
authorizes an immediate appeal on the class certification orders as to those
counts. Because the remaining counts are ‘‘inextricably intertwined’’ with
the CUTPA counts, the trial court’s orders granting class certification as to
those counts also may be reviewed. See Collins v. Anthem Health Plans,
Inc., 266 Conn. 12, 29, 836 A.2d 1124 (2003); see also Artie’s Auto Body,
Inc. v. Hartford Fire Ins. Co., 287 Conn. 208, 210 n.3, 947 A.2d 320 (2008).

2 The trial court certified identical classes in each of the actions by separate
decisions. For convenience, we refer to both classes as the class.
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(Faugno)3 (collectively, plaintiffs),4 are service station
operators and were franchised dealers for gasoline
products supplied by the defendant, which is a whole-
sale supplier. In 2009, the plaintiffs commenced an
action against the defendant, purportedly on behalf of
themselves and other persons who had been supplied
with gasoline products by the defendant. The complaint
alleged that the proposed class members had been over-
charged in two respects. First, it alleged that the defen-
dant had charged class members the federal gasoline
tax at a rate of 18.4 cents per gallon without applying
a federal tax credit that would have had the effect of
reducing that rate and that had been effective between
January 1, 2005 and December 31, 2011.5 Second, it
alleged that, at all relevant times since September 27,
2004, the defendant had charged class members the
Connecticut gross receipts tax on the basis of the price
of gasoline as delivered, and thus had improperly
charged for state tax on the defendant’s profit (includ-
ing the federal tax overcharge) and delivery. In reliance
on these allegations, the six count complaint set forth
claims of (1) breach of contract, (2) unjust enrichment,

3 Faugno is now known as Woodway Texaco, LLC.
4 Kennynick, LLC, and Faugno are the plaintiffs in the first action filed,

the appeal of which is Docket No. SC 19875. Kennynick, LLC, and Faugno
also are the counterclaim plaintiffs in the second action filed, the appeal
of which is Docket No. SC 19874. See footnote 6 of this opinion. Faugno is
the named defendant in the second action. Because the class certification
issues arise from their designations as plaintiffs, we refer to Kennynick,
LLC, and Faugno as the plaintiffs in this opinion.

5 The tax credit at issue was the volumetric ethanol excise tax credit
(federal tax credit). The federal tax credit reduced the federal tax on gasoline
that includes ten percent alcohol, which is the gasoline/alcohol mixture
used in Connecticut. The federal tax credit reduced the tax rate from 18.4
cents per gallon to 13.3 cents per gallon from January 1, 2005 through
December 31, 2008, and to 13.9 cents per gallon from January 1, 2009 through
December 31, 2011, when the federal tax credit expired. The plaintiffs alleged
that the defendant improperly charged its customers at the original tax rate
of 18.4 cents per gallon throughout the time the federal tax credit was in
effect, denying them its benefit.
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(3) violation of the Connecticut Petroleum Franchise
Act, General Statutes § 42-133j et seq., (4) violation of
the Connecticut Unfair Trade Practices Act (CUTPA),
General Statutes § 42-110a et seq., (5) violation of the
good faith requirement under the Uniform Commercial
Code, General Statutes § 42a-2-305 (2), and (6) misrep-
resentation.6 The plaintiffs sought relief including
money damages for past losses, injunctive relief prohib-
iting the defendant from conduct that would cause
future losses, and punitive damages.

Shortly thereafter, the defendant commenced a sepa-
rate action against one of the plaintiffs, Faugno, alleging
breach of contract.7 In response, Faugno filed a counter-
claim, also styled as a proposed class action, which in
all material respects mirrored the plaintiffs’ complaint
in the earlier action. Pursuant to the plaintiffs’ motions,
and in the absence of objection from the defendant,
the trial court consolidated the two actions.8

In 2015, after the plaintiffs had obtained compliance
with discovery requests, they moved for orders certi-
fying the action as a class action pursuant to Practice
Book § 9-9.9 The defendant filed an opposition, which

6 The plaintiffs filed amended complaints and counterclaims, which elimi-
nated certain counts and requests for relief. For convenience, we limit our
discussion to the operative amended pleadings and simply refer to them as
the complaint and counterclaim. We note that, although both operative
pleadings alleged violations of the Uniform Commercial Code under General
Statutes §§ 42a-1-203 and 42a-2-103, the trial court expressly declined to
address those sections because the plaintiffs did not refer to them in their
motions for class certification. We presume that the alleged violations based
on these sections have been abandoned.

7 The defendant also named as plaintiffs Gene A. Faugno III and Michael
A. Faugno, Sr. Those individuals are not parties to the class action.

8 Because the two actions and the relevant filings are, for all intents and
purposes, identical, for convenience, we refer to the consolidated actions
as the action.

9 This was a renewed motion. A few months earlier, the trial court had
issued orders granting the defendant’s motions for a determination of denial
of class certification and denying the plaintiffs’ motions for class certification
on the ground that the plaintiffs had failed to produce sufficient evidence to
demonstrate numerosity. The trial court issued the orders without prejudice,
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included a supporting affidavit by its vice president. The
trial court held a hearing on the motion and reserved
decision. Thereafter, the trial court issued orders certi-
fying a class action on all counts. The orders defined
the class as ‘‘all entities or persons who: (i) purchased
gasoline from [the defendant] during the period Septem-
ber 27, 2004 to date; (ii) were charged federal gasoline
tax at a rate of 18.4 cents per gallon on such gasoline
purchases; (iii) did not receive the federal . . . tax
credit, while it was in effect, on such gasoline pur-
chases; and (iv) were charged state gross receipts tax
on such gasoline purchases based on the price of gaso-
line, as delivered.’’ The orders also approved the plain-
tiffs as class representatives and their counsel as class
counsel. The orders indicated that further articulation
would follow.

The trial court thereafter issued a memorandum of
decision setting forth that articulation, which we
explore in fuller detail later in this opinion. In that
decision, the trial court noted that the plaintiffs had
identified at least eighty-one of the defendant’s gasoline
customers during the relevant time period as potential
members of the proposed class: forty-four had supply
contracts with the defendant and thirty-seven had pur-
chased gasoline on an as invoiced basis. With regard to
those with written contracts, there were four subclasses
with varied arrangements, but all contracts contained
an identical provision stating that the ‘‘prices include
taxes . . . which [the defendant] may be required to
collect or pay pursuant to any present or future laws
. . . .’’ The court pointed to the fact that all of the
potential class members had received invoices from
the defendant. The court noted that the plaintiffs had
reviewed ‘‘a ‘substantial sampling’ of the more than

citing the defendant’s failure to comply with the plaintiffs’ discovery
requests. The trial court concurrently issued orders directing the defendant
to comply with those requests.
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14,000 invoices produced by [the defendant] in discov-
ery’’ and had represented that ‘‘the invoices appear to
be almost identical to the invoices that the [plaintiffs]
received for payment.’’ The court addressed separately
each requirement for class certification under Practice
Book § 9-7, concluding that each had been satisfied.
Largely in reliance on the facts and legal issues cited
in that analysis, the court also concluded that each of
the policy considerations under Practice Book § 9-8
weighed in favor of allowing the action to proceed as
a class action.

The defendant appealed from the orders certifying
the class. See footnote 1 of this opinion. After the court
issued its memorandum of decision, the defendant did
not seek any further articulation.

On appeal, the defendant contends that the trial court
abused its discretion in granting class certification
because it failed to apply the requisite ‘‘rigorous analy-
sis’’ to each class certification requirement. Instead,
the defendant contends, the trial court merely required
‘‘ ‘some showing’ ’’ to support each requirement,
engaged in a ‘‘cursory review of the claims and evi-
dence,’’ and disregarded certain evidence, elements,
and defenses. We conclude that, in light of the claims
and arguments advanced to the trial court, its grant of
class certification was not an abuse of discretion.

I

Given the nature of the defendant’s claims, a discus-
sion of the applicable standards that guide our review
takes on heightened significance. Therefore, clarifying
certain aspects of these standards must be our start-
ing point.

‘‘[T]he rules of practice set forth a two step process
for trial courts to follow in determining whether an
action or claim qualifies for class action status. First,
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a court must ascertain whether the four prerequisites
to a class action, as specified in Practice Book § 9-7,
are satisfied. These prerequisites are: (1) numerosity—
that the class is too numerous to make joinder of all
members feasible; (2) commonality—that the members
have similar claims of law and fact; (3) typicality—that
the [representative] plaintiffs’ claims are typical of the
claims of the class; and (4) adequacy of representa-
tion—that the interests of the class are protected ade-
quately. . . .

‘‘Second, if the foregoing criteria are satisfied, the
court then must evaluate whether the certification
requirements of Practice Book § 9-8 [3] are satisfied.
These requirements are: (1) predominance—that ques-
tions of law or fact common to the members of the
class predominate over any questions affecting only
individual members; and (2) superiority—that a class
action is superior to other available methods for the fair
and efficient adjudication of the controversy.’’ (Internal
quotation marks omitted.) Neighborhood Builders, Inc.
v. Madison, 294 Conn. 651, 658, 986 A.2d 278 (2010).

It is the class action proponent’s burden to prove
that all of the requirements have been met. Id., 656–57.
To determine whether that burden has been met, we
have followed the lead of the federal courts; see General
Telephone Co. of the Southwest v. Falcon, 457 U.S. 147,
161, 102 S. Ct. 2364, 72 L. Ed. 2d 740 (1982); directing
our trial courts to undertake a ‘‘ ‘rigorous analysis.’ ’’
Neighborhood Builders, Inc. v. Madison, supra, 294
Conn. 656; Marr v. WMX Technologies, Inc., 244 Conn.
676, 680, 711 A.2d 700 (1998); see also Collins v. Anthem
Health Plans, Inc., 275 Conn. 309, 322–23, 880 A.2d 106
(2005) (‘‘[b]ecause our class certification requirements
are similar to those embodied in rule 23 of the Federal
Rules of Civil Procedure, and our jurisprudence govern-
ing class actions is relatively undeveloped, we look to
federal case law for guidance in construing the provi-
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sions of Practice Book §§ 9-7 and 9-8’’ [footnote
omitted]).

We have not previously articulated with any specific-
ity what a ‘‘rigorous analysis’’ by the trial court necessar-
ily entails. Although some of the defendant’s specific
concerns are addressed in the sections that follow,
there are certain overarching parameters that can be
gleaned from the case law and other authoritative
sources. ‘‘[A] ‘rigorous analysis’ ordinarily involves
looking beyond the allegations of the plaintiff’s com-
plaint. The rigorous-analysis requirement means that a
class is not maintainable merely because the complaint
parrots the legal requirements of the class-action
rule. . . .

‘‘In applying the criteria for certification of a class
action, the [trial] court must take the substantive allega-
tions in the complaint as true, and consider the
remaining pleadings, discovery, including interrogatory
answers, relevant documents, and depositions, and any
other pertinent evidence in a light favorable to the plain-
tiff. However, a trial court is not required to accept as
true bare assertions in the complaint that class-certifi-
cation prerequisites were met. . . . Class determina-
tion generally involves considerations that are
enmeshed in the factual and legal issues comprising
the plaintiff’s cause of action.’’ (Footnotes omitted.) 59
Am. Jur. 2d 542–43, Parties § 89 (2012); accord Comcast
Corp. v. Behrend, 569 U.S. 27, 33–34, 133 S. Ct. 1426,
185 L. Ed. 2d 515 (2013); General Telephone Co. of the
Southwest v. Falcon, supra, 457 U.S. 160–61; Collins v.
Anthem Health Plans, Inc., supra, 275 Conn. 321.

Consequently, a rigorous analysis ‘‘frequently
entail[s] overlap with the merits of the plaintiff’s under-
lying claim.’’ (Internal quotation marks omitted.) Com-
cast Corp. v. Behrend, supra, 569 U.S. 33–34; accord In
re Initial Public Offerings Securities Litigation, 471
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F.3d 24, 41 (2d Cir. 2006). ‘‘In determining the propriety
of a class action, [however] the question is not whether
the plaintiff or plaintiffs have stated a cause of action
or will prevail on the merits, but rather whether the
requirements of [the class action rules] are met.’’ (Inter-
nal quotation marks omitted.) Collins v. Anthem Health
Plans, Inc., supra, 275 Conn. 321.

For purposes of the present case, it is important to
emphasize that although a rigorous analysis of these
requirements may entail consideration of various fac-
tors, such an analysis ‘‘does not require the court to
assign weight to any of the criteria listed, or to make
written findings as to each factor, but merely requires
the court to weigh and consider the factors and come
to a reasoned conclusion as to whether a class action
should be permitted for a fair adjudication of the contro-
versy.’’ 59 Am. Jur. 2d, supra, § 89, p. 543. ‘‘The trial
court, [well positioned] to decide which facts and legal
arguments are most important to each [rule’s] require-
ment, possesses broad discretion to control proceed-
ings and frame issues for consideration under [the rule].
. . . But proper discretion does not soften the rule: a
class may not be certified without a finding that each
. . . requirement is met.’’ (Citation omitted.) In re
Hydrogen Peroxide Antitrust Litigation, 552 F.3d 305,
310 (3d Cir. 2008).

‘‘Although no party has a right to proceed via the
class mechanism . . . doubts regarding the propriety
of class certification should be resolved in favor of
certification.’’ (Internal quotation marks omitted.) Col-
lins v. Anthem Health Plans, Inc., supra, 275 Conn.
321. Even if certification is granted, ‘‘the trial court
is authorized to monitor developments bearing on the
propriety of its class certification orders, and to amend
those orders in light of subsequent developments. . . .
In the event that evidence later demonstrates that [an]
alleged conflict exists, the trial court may then revisit
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the issue.’’ (Citations omitted.) Collins v. Anthem
Health Plans, Inc., 266 Conn. 12, 40, 836 A.2d 1124
(2003).

Having clarified the standards that govern the trial
court’s class certification decision, we note that the
standards that govern our review of that decision are
well settled. ‘‘We apply an abuse of discretion standard
both [to] the lower court’s ultimate determination on
certification of a class as well as to its rulings that the
individual [class certification] requirements have been
met. . . . While our review of the legal standards
applied by the [trial] court and the court’s other legal
conclusions is de novo . . . the [trial] court’s application
of those standards to the facts of the case is again
reviewed only for abuse of discretion . . . . This stan-
dard means that the [trial] court is empowered to make
a decision—of its choosing—that falls within a range
of permissible decisions, and we will only find abuse
when the [trial] court’s decision rests on an error of
law . . . or a clearly erroneous factual finding, or . . .
its decision . . . cannot be located within the range of
permissible decisions.’’10 (Citations omitted; emphasis
in original; internal quotation marks omitted.) Myers v.
Hertz Corp., 624 F.3d 537, 547 (2d Cir. 2010), cert.
denied, 565 U.S. 930, 132 S. Ct. 368, 181 L. Ed. 2d 234
(2011). Moreover, we afford ‘‘even greater deference
when reviewing a [trial court’s] decision to certify a
class than when reviewing a decision declining to do

10 ‘‘To illustrate . . . using the example of numerosity, review of the fac-
tual finding as to the size of the proposed class would be for clear error,
review of the judge’s articulation of the legal standard governing numerosity
would be de novo, and review of the ultimate ruling that applied the correct
legal standard to the facts as found would be for abuse of discretion. Thus
a ruling on numerosity, based on a finding of fact that is not clearly erroneous
and with application of a legal standard that is correct, could be affirmed
as within allowable discretion, in some circumstances, whether the ruling
determined that this [class action rule] requirement was met or not met.’’
In re Initial Public Offerings Securities Litigation, supra, 471 F.3d 41.
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so.’’ (Internal quotation marks omitted.) Collins v.
Anthem Health Plans, Inc., supra, 266 Conn. 23–24.

With this legal backdrop in mind, we turn to the
defendant’s claims.

II

Although a secondary argument by the defendant, we
first dispose of the defendant’s broad contention that
the trial court’s grant of class certification is improper
under all of the prerequisites found in Practice Book § 9-
7: numerosity; commonality; typicality; and adequacy
of representation.11 We are largely in agreement with
the plaintiffs that the defendant’s analysis of these
requirements is an ‘‘unfocused, scattershot attack’’ on
the trial court’s decision, effectively seeking de novo
review. As this court previously has observed, ‘‘such
wholesale attacks rarely produce results, tend to cloud
the real issues, and in themselves cast doubts on the
appellants’ claims.’’ Scribner v. O’Brien, Inc., 169 Conn.
389, 391, 363 A.2d 160 (1975). Moreover, adequate brief-
ing requires more than conclusory assertions unteth-
ered to any specific claim. See State v. Buhl, 321 Conn.
688, 726, 138 A.3d 868 (2016) (concluding that Appellate
Court properly determined that claim was inadequately
briefed because ‘‘the briefing of the defendant’s claims
was not only short, but confusing, repetitive, and disor-
ganized’’). Nonetheless, insofar as we can glean specific
arguments directed at specific requirements, we
address them and conclude that none merits reversal
of the trial court’s decision.

A

As noted previously, the requirement in Practice
Book § 9-7 (1) is met where ‘‘the class is so numerous

11 Three pages of the defendant’s appellate brief are dedicated to its analy-
sis of these four requirements, undifferentiated by reference to the particular
requirement(s) to which the assertion is directed.
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that joinder of all members is impracticable . . . .’’ The
defendant appears to contend that the trial court should
have excluded from the certified class those customers
who have arbitration or jury waiver clauses in their
contracts. It contends that these customers either will
be barred from participating in the action by these
clauses or will be subjected to a stay of proceedings
while the defendant’s motions to compel arbitration
are litigated.

The defendant’s contention fails for two reasons.
First, we agree with the trial court that it was ‘‘prema-
ture for the court to decide on a motion for class certifi-
cation whether such contractual provisions are
enforceable.’’ See In re Titanium Dioxide Antitrust
Litigation, 962 F. Supp. 2d 840, 846, 863 (D. Md. 2013)
(amending class definition to exclude class members
with contracts containing mandatory arbitration provi-
sions, forum selection clauses, and jury waiver provi-
sions, after earlier decision had determined that issue
was not ripe until opt out period lapsed, when it would
be clear which putative class members have contracts
containing such provisions, and until after it was deter-
mined whether those provisions would be enforceable
against those members);12 see also Sokol Holdings, Inc.
v. BMB Munai, Inc., 542 F.3d 354, 361 (2d Cir. 2008)
(arbitration agreements cannot be enforced without
consent to arbitrate). When the class is closed and the
defendant is prepared to litigate that issue, it may ask
the trial court to revisit the class certification issue.
See Collins v. Anthem Health Plans, Inc., supra, 266
Conn. 40 (‘‘the court remains free to modify [class sta-
tus] in the light of subsequent developments in the
litigation’’ [internal quotation marks omitted]). Indeed,

12 See In re Titanium Dioxide Antitrust Litigation, Docket No. 10-0318
(RDB), 2012 WL 5947283, *4 (D. Md. November 27, 2012); In re Titanium
Dioxide Antitrust Litigation, 284 F.R.D. 328, 350 (D. Md. 2012).
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the plaintiffs contend that these provisions are enforce-
able for reasons broadly applicable to the class.

Second, the trial court concluded that, even if the
defendant was correct as to this ground, there would
still be sufficient remaining members to which these
provisions would not apply to satisfy the numerosity
requirement. The defendant’s failure to contest this con-
clusion is fatal to any challenge to numerosity.

B

As best we can discern from the defendant’s brief,
there is no specific argument directed at Practice Book
§ 9-7 (2), which requires that ‘‘there are questions of
law or fact common to the class . . . .’’ Perhaps this
omission can be explained by the settled principle that
commonality ‘‘is easily satisfied because there need
only be one question common to the class . . . the
resolution of which will advance the litigation.’’ (Inter-
nal quotation marks omitted.) Collins v. Anthem Health
Plans, Inc., supra, 275 Conn. 323–24. As the trial court
properly recognized, there are numerous factual and
legal questions common to the class, which we explore
further in our discussion of the predominance require-
ment in part III of this opinion.

C

Typicality, the third prerequisite under Practice Book
§ 9-7, is met where ‘‘the claims or defenses of the repre-
sentative parties are typical of the claims or defenses
of the class . . . .’’ The defendant contends that one
half of the potential class is subject to oral agreements,
not written contracts and, therefore, are entitled to
pursue only an unjust enrichment claim and not a
breach of contract claim.13 By contrast, the plaintiffs

13 Insofar as the defendant contends that the circumstances in which the
agreements were made vary, requiring individualized proof, we note that it
advances the same contention regarding the predominance requirement.
We address this concern relating to the special defenses in our discussion
of the predominance requirement in part III A of this opinion.



Page 57CONNECTICUT LAW JOURNALAugust 28, 2018

AUGUST, 2018 55330 Conn. 40

Standard Petroleum Co. v. Faugno Acquisition, LLC

had written contracts and, therefore, are entitled to
pursue only a breach of contract claim and not an unjust
enrichment claim.14 We disagree that these concerns
render the trial court’s conclusion that the typicality
requirement was met an abuse of discretion.

Typicality ‘‘requires that the disputed issue of law or
fact occupy essentially the same degree of centrality
to the named plaintiff’s claim as to that of other mem-
bers of the proposed class.’’ (Internal quotation marks
omitted.) Collins v. Anthem Health Plans, Inc., supra,
266 Conn. 34; see also In re Schering Plough Corp.
ERISA Litigation, 589 F.3d 585, 599 (3d Cir. 2009) (‘‘[a]
common thread running through the various compo-
nents of typicality . . . is the interest in ensuring that
the class representative’s interests and incentives will
be generally aligned with those of the class as a whole’’).
‘‘[T]he mere existence of individualized factual ques-
tions with respect to the class representative’s claim
will not bar class certification . . . .’’ (Internal quota-
tion marks omitted.) Macomber v. Travelers Property &
Casualty Corp., 277 Conn. 617, 629–30, 894 A.2d 240
(2006).

We also note that the defendant asserts that it has a $43,743.53 prejudg-
ment remedy against Faugno, which creates a unique interest. The trial
court reasonably rejected this argument because typicality does not require
that the factual background be entirely identical between class representa-
tives and the class at large. The defendant’s brief appears to assert this same
argument in the context of Faugno’s suitability to be a class representative,
contending that Faugno will be ‘‘distracted by its own unique issues.’’ As
this court has recognized, ‘‘[t]he adequacy-of-representation requirement
tend[s] to merge with the commonality and typicality criteria . . . .’’ (Inter-
nal quotation marks omitted.) Collins v. Anthem Health Plans, Inc., supra,
266 Conn. 54. We are not persuaded that this issue alters Faugno’s suitability.
In any event, none of these claims would defeat class certification because
Faugno is not the only class representative.

14 Although the defendant makes these arguments in the section of its
brief attacking the trial court’s predominance analysis, which precedes its
analysis of typicality, because our analysis follows the reverse sequence of
the defendant’s, and these arguments also relate to typicality, we address
those arguments in this part of the opinion.
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As the trial court correctly noted, proof of the unjust
enrichment claim will require resolution of the same
common questions relating to the federal gasoline tax
and the state gross receipts tax as those relating to the
other claims. As these common issues occupy essen-
tially the same degree of centrality to each of the claims
made, the plaintiffs’ pursuit of a breach of contract
claim will share central ‘‘ ‘disputed [issues] of law or
fact’ ’’ with those potential class members who have
an unjust enrichment claim. Collins v. Anthem Health
Plans, Inc., supra, 266 Conn. 34. Resolving these shared
issues will be at the crux of any litigation.

Moreover, as the trial court properly observed, it is
permissible to allege alternative claims for breach of
contract and unjust enrichment. See Naples v. Keystone
Building & Development Corp., 295 Conn. 214, 238, 990
A.2d 326 (2010) (favorably citing Appellate Court case
for proposition that ‘‘[p]arties routinely plead alterna-
tive counts alleging breach of contract and unjust
enrichment, although in doing so, they are entitled only
to a single measure of damages arising out of these
alternative claims’’ [internal quotation marks omitted]);
see, e.g., New Hartford v. Connecticut Resources Recov-
ery Authority, 291 Conn. 433, 447 and n.9, 970 A.2d 592
(2009) (plaintiffs asserted breach of contract and unjust
enrichment claims); Stein v. Horton, 99 Conn. App.
477, 485, 914 A.2d 606 (2007) (acknowledging use of
alternative claims). Therefore, typicality is established.

D

Adequacy of representation, the fourth prerequisite
under Practice Book § 9-7, requires that ‘‘the representa-
tive parties will fairly and adequately protect the inter-
ests of the class.’’ The defendant claims that the
interests of the plaintiffs as class representatives are not
aligned with those of the other potential class members
because the plaintiffs are former customers, and osten-
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sibly former franchisees, whereas many other potential
class members are current customers or franchisees.15

We disagree.

We are aware that many federal district court deci-
sions, particularly of an older vintage, take the view
that a conflict of interest renders former customers/
franchisees per se inadequate representatives of current
customers/franchisees.16 These cases generally reason
that the former’s lack of a stake in the continued success
of the defendant’s business gives rise to the possibility
of over vigorous representation, involving the pursuit
of relief that will impair the business or impeding settle-
ment. See, e.g., Southern Snack Foods, Inc. v. J & J
Snack Foods Corp., 79 F.R.D. 678, 680 (D.N.J. 1978);
Thompson v. T. F. I. Cos., 64 F.R.D. 140, 148–49 (N.D.
Ill. 1974); Free World Foreign Cars, Inc. v. Alfa Romeo,
S.p.A., 55 F.R.D. 26, 29 (S.D.N.Y. 1972). However, the
better reasoned authority takes a more nuanced view:
‘‘[P]erfect symmetry of interest is not required and not
every discrepancy among the interests of class mem-
bers renders a putative class action untenable. Only
conflicts that are fundamental to the suit and that go

15 The trial court acknowledged this argument, and noted its disagreement
with it, but did not set forth its reasons for doing so. The defendant did not
seek an articulation. Because the defendant’s position appears to advocate
a per se rule, we reject it as a matter of law.

16 See, e.g., Auto Ventures, Inc. v. Moran, Docket No. 92-426-CIV, 1997
WL 306895, *5 n.5 (S.D. Fla. April 3, 1997); Hewitt v. Joyce Beverages of
Wisconsin, Inc., 97 F.R.D. 350, 354 (N.D. Ill. 1982), aff’d, 721 F.2d. 625 (7th
Cir. 1983); Southern Snack Foods, Inc. v. J & J Snack Foods Corp., 79 F.R.D.
678, 680–81 (D.N.J. 1978); Aamco Automatic Transmissions, Inc. v. Tayloe,
67 F.R.D. 440, 445–47 (E.D. Pa. 1975); Thompson v. T. F. I. Cos., 64 F.R.D.
140, 149 (N.D. Ill. 1974); DiCostanzo v. Hertz Corp., 63 F.R.D. 150, 151 (D.
Mass. 1974); Matarazzo v. Friendly Ice Cream Corp., 62 F.R.D. 65, 68–69
(E.D.N.Y. 1974); Seligson v. Plum Tree, Inc., 61 F.R.D. 343, 345–46 (E.D.
Pa. 1973); Van Allen v. Circle K Corp., 58 F.R.D. 562, 564 (C.D. Cal. 1972);
Free World Foreign Cars, Inc. v. Alfa Romeo, S.p.A., 55 F.R.D. 26, 28–29
(S.D.N.Y. 1972). The defendant relies on one of our trial court’s decisions
following this line of cases. See McNerney v. Carvel Corp., Docket No. CV-
00-579244, 2001 WL 267653, *4 (Conn. Super. February 23, 2001).
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to the heart of the litigation prevent a plaintiff from
meeting the [rule’s] adequacy requirement. . . . Put
another way, to forestall class certification the intra-
class conflict must be so substantial as to overbalance
the common interests of the class members as a whole.’’
(Citation omitted; internal quotation marks omitted.)
Matamoros v. Starbucks Corp., 699 F.3d 129, 138 (1st
Cir. 2012); see 1 A. Conte & H. Newberg, Newberg on
Class Actions (4th Ed. 2002) § 3:35, pp. 487–91 (conclud-
ing that there is no support for irrebuttable presumption
that plaintiffs who lack continuing relations with defen-
dant would be inadequate representatives and noting
advantage of class representative who is free from pres-
sures and reprisals from defendant);17 see also Carder
Buick-Olds Co. v. Reynolds & Reynolds, Inc., 148 Ohio
App. 3d 635, 640–42, 775 N.E.2d 531 (2002) (distinguish-
ing conflict when class is franchisees as compared to
customers). Courts have recognized that the possibility
of such a conflict is diminished when, as in the present
case, class members have a right to opt out of the class.
See Matamoros v. Starbucks Corp., supra, 139; Smilow
v. Southwestern Bell Mobile Systems, Inc., 323 F.3d 32,
43 (1st Cir. 2003); Carder Buick-Olds Co. v. Reynolds &
Reynolds, Inc., supra, 643.

In the present case, the mere difference in status
(former versus current) identified by the defendant as

17 This treatise also discusses the situation in the present case, whereby
the class representative occupies a terminated or former relationship with
the defendant and seeks to represent a class including persons with a present
relationship for both damages and prospective injunctive relief. 1 A. Conte &
H. Newberg, supra, § 3:35, pp. 494–98. The treatise notes that courts have
taken varied approaches, some deeming the representation proper as long
as the particular conflict is outweighed by the efficiencies that would flow
from class certification. We infer from the trial court’s rejection of the
defendant’s general argument that it concluded that the balance weighed
in favor of such efficiencies. We observe that the injunctive relief sought
in the present case effectively would direct the defendant not to continue
the same actions that gave rise to the claims for damages, not to undertake
other actions.
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an intraclass conflict cannot reasonably be deemed to
be so substantial as to overbalance the common inter-
ests of the class members as a whole, under the facts
of this case and at the present juncture. Cf. In re Wells
Fargo Home Mortgage Overtime Pay Litigation,
Docket No. MDL 06-1770 (MHP), 2007 WL 3045995, *5
(N.D. Cal. October 18, 2007) (concluding that concerns
raised in ‘‘decades-old cases’’ regarding former
employee class action plaintiffs were not compelling
given that record does not show that successful action
will unduly affect current employment and compensa-
tion arrangements and that size of monetary award is
unlikely to significantly hamper defendant’s business,
given its large size and prominence within financial
industry), rev’d on other grounds, 571 F.3d 953, 959
(9th Cir. 2009). If, and when, such a conflict manifests
or is established by further proof, the trial court would
have options other than decertifying the class, such as
redefining the class so that the class representative
represents only those with like interests or permitting
a current franchisee to join as a class representative.
See Carder Buick-Olds Co. v. Reynolds & Reynolds,
Inc., supra, 148 Ohio App. 3d 642; Shaver v. Standard
Oil Co., 68 Ohio App. 3d 783, 796, 589 N.E.2d 1348
(1990).

Accordingly, none of the defendant’s contentions per-
suades us that the trial court abused its discretion in
concluding that the class certification requirements of
Practice Book § 9-7 were met.

III

We turn next to the defendant’s claim that the trial
court abused its discretion in determining that the pre-
dominance and superiority requirements of Practice
Book § 9-8 (3) had been met. We address each in turn.
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A

The defendant contends that the trial court’s predom-
inance analysis most clearly demonstrates the court’s
failure to apply a rigorous analysis. The defendant
asserts that the court performed only a cursory review
of the claims and evidence in relation to the elements of
the causes of action and disregarded its special defenses
and uncontroverted evidence. The defendant claims
that the trial court incorrectly ‘‘concluded and repeat-
edly emphasized that once the class members make a
threshold showing . . . that they met the class defini-
tion, then proof of membership in the class will be
substantially determinative of the elements of their
claims . . . .’’ We conclude that the trial court’s analy-
sis was sufficiently rigorous and that its conclusion that
the predominance requirement was met was not an
abuse of discretion.

‘‘[C]lass-wide issues predominate if resolution of
some of the legal or factual questions that qualify each
class member’s case as a genuine controversy can be
achieved through generalized proof, and if these partic-
ular issues are more substantial than the issues subject
only to individualized proof. . . .

‘‘In order to determine whether common questions
predominate, [a court must] . . . examine the [causes]
of action asserted in the complaint on behalf of the
putative class. . . . Whether an issue predominates
can only be determined after considering what value
the resolution of the class-wide issue will have in each
class member’s underlying cause of action. . . . Com-
mon issues of fact and law predominate if they ha[ve]
a direct impact on every class member’s effort to estab-
lish liability and on every class member’s entitlement
to . . . relief. . . . [When], after adjudication of the
[class-wide] issues, [the] plaintiffs must still introduce
a great deal of individualized proof or argue a number
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of individualized legal points to establish most or all of
the elements of their individual[ized] claims, such
claims are not suitable for class certification . . . .

‘‘[When] cases [involve] individualized damages . . .
[and those] damages can be computed according to
some formula, statistical analysis, or other easy or
essentially mechanical methods, the fact that damages
must be calculated on an individual basis is no impedi-
ment to class certification. . . . It is primarily when
there are significant individualized questions going to
liability that the need for individualized assessments of
damages is enough to preclude [class] certification.
. . .

‘‘These standards inform us that a court should
engage in a three part inquiry to determine whether
common questions of law or fact predominate in any
given case. First, the court should review the elements
of the causes of action that the plaintiffs seek to assert
on behalf of the putative class. . . . Second, the court
should determine whether generalized evidence could
be offered to prove those elements on a class-wide
basis or whether individualized proof will be needed
to establish each class member’s entitlement to mone-
tary or injunctive relief. . . . Third, the court should
weigh the common issues that are subject to generalized
proof against the issues requiring individualized proof
in order to determine which predominate. . . . Only
when common questions of law or fact will be the object
of most of the efforts of the litigants and the court will
the predominance test be satisfied.’’ (Emphasis omitted;
internal quotation marks omitted.) Artie’s Auto Body,
Inc. v. Hartford Fire Ins. Co., 287 Conn. 208, 215–17,
947 A.2d 320 (2008); see In re Petrobras Securities,
862 F.3d 250, 268 (2d Cir. 2017) (‘‘predominance is a
comparative standard’’), petition for cert. filed sub nom.
Petroleo Brasileiro S.A.-Petrobras v. Universities
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Superannuation Scheme Ltd., 86 U.S.L.W. 3245 (U.S.
November 3, 2017) (No. 17-664).

In the present case, the trial court’s memorandum of
decision set forth legal principles consistent with the
preceding discussion. The court acknowledged the
three part inquiry required for predominance. In sepa-
rate sections, the court set forth the elements of each
of the six causes of action alleged by the plaintiffs: (1)
breach of contract; (2) unjust enrichment; (3) violation
of the Connecticut Petroleum Franchise Act; (4) viola-
tion of CUTPA; (5) violation of the Uniform Commercial
Code; and (6) misrepresentation. With respect to each
action, it addressed whether generalized or individual-
ized evidence would be required to prove the claim.
Finally, it stated its ultimate conclusion that common
issues predominate as to each cause of action.

The defendant’s claims focus on the court’s approach
to the second part of the predominance inquiry. Insofar
as the defendant essentially argues that the court’s anal-
ysis under Practice Book § 9-8 failed to require the
plaintiffs to do more than establish their satisfaction
with Practice Book § 9-7 (‘‘threshold inquiry’’), we are
compelled to point out that the trial court’s findings
under § 9-7 well exceeded those required. It is alto-
gether proper, therefore, that those findings would
inform the court’s analysis under § 9-8. See In re Target
Corp. Customer Data Security Breach Litigation, 309
F.R.D. 482, 486 (D. Minn. 2015) (The commonality
requirement and the predominance requirement ‘‘are
related and somewhat interdependent concepts. Rule
23 [a] [of the Federal Rules of Civil Procedure] requires
that there are common questions of law or fact among
class members’ claims, and [r]ule 23 [b] [3] requires that
those common questions predominate over individual
issues.’’), appeal dismissed, Docket No. 15-8017 (8th
Cir. June 23, 2016). Specifically, the court made the
following findings in relation to § 9-7. The court
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acknowledged differences between certain subclasses
of customers with supply contracts, but noted key con-
tractual language common to all. The court noted that
the customers without such contracts had received
form invoices, which appeared to be almost identical to
the invoices received by the plaintiffs, who had supply
contracts. With regard to commonality, although that
consideration only requires ‘‘one question [of fact or
law] common to the class . . . ‘the resolution of which
will advance the litigation’ ’’; Collins v. Anthem Health
Plans, Inc., supra, 275 Conn. 323–24; the trial court
identified numerous common questions. Common ques-
tions of fact regarding the purchase of gasoline from
the defendant included (1) the price charged for each
gallon of gasoline, (2) the lack of benefit from the fed-
eral tax credit, and (3) the charge of state gross receipts
tax based on the price of gasoline as delivered, including
the defendant’s profit and delivery charges. Common
legal questions included (1) whether the defendant
charged its customers for federal gasoline tax at an
incorrect rate because it did not apply the federal tax
credit during the relevant period, and (2) whether the
defendant improperly charged its customers the state
gross receipts tax on the price of gasoline as delivered.

In its analysis of the requirements of Practice Book
§ 9-8, the second prong of the court’s predominance
analysis can be summarized as follows. With regard to
each cause of action, the trial court essentially found
that the threshold showing for class membership—the
purchase of gasoline from the defendant during the
relevant period—left common questions largely deter-
minative of each of the causes of action, namely,
whether the defendant (1) charged class members for
federal gasoline tax at an incorrect rate because it did
not give them the benefit of the federal tax credit, and
(2) properly charged the state gross receipts tax on
gasoline as delivered. Thus, for example, in considering
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the bad faith element of a violation of the relevant
provision of the Uniform Commercial Code, the court
concluded that this element depended on those same
common questions.

The court acknowledged that certain causes of action
required additional elements that would not be subject
to common proof. For example, the court found that the
counts alleging a violation of the Connecticut Petroleum
Franchise Act and a violation of CUTPA required an
initial determination—that the potential class member
is a franchisee of the defendant or suffered an ascertain-
able loss, respectively—but that the aforementioned
threshold showing and common questions would then
be applicable to prove the remaining elements of each
such cause. With respect to the CUTPA violation, the
court indicated that the individualized loss could be
determined by a common mathematical equation. Ulti-
mately, the trial court determined that common issues
of fact and law predominated with respect to proof of
the elements of each of the claims.

Our review of the trial court’s analysis confirms the
defendant’s contention that the court did not expressly
address whether every element of every cause of action
would require individualized proof. However, we are
not persuaded that these omissions render its decision
less than the rigorous analysis called for or otherwise
an abuse of discretion. The trial court is required to
articulate a conclusion as to each requirement of the
class certification rule, in this case, that common issues
predominate. See 59 Am. Jur. 2d, supra, § 89, p. 543
(rigorous analysis ‘‘does not require the court to assign
weight to any of the criteria listed, or to make written
findings as to each factor, but merely requires the court
to weigh and consider the factors and come to a rea-
soned conclusion as to whether a class action should
be permitted for a fair adjudication of the controversy’’);
see also In re Hydrogen Peroxide Antitrust Litigation,
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supra, 552 F.3d 310 (‘‘The trial court, [well positioned]
to decide which facts and legal arguments are most
important to each [rule’s] requirement, possesses broad
discretion to control proceedings and frame issues for
consideration under [the rule]. . . . But proper certifi-
cation does not soften the rule: a class may not be
certified without a finding that each . . . requirement
is met.’’ [Citation omitted.]); Nissan Motor Co. v. Fry,
27 S.W.3d 573, 591 (Tex. App. 2000) (‘‘[i]n determining
whether common issues predominate, the trial court
need only identify substantive law issues that will con-
trol the litigation’’). This inquiry is a comparative one
based on a broader view of the case, not on the number
of elements on either side. See Sun Coast Resources,
Inc. v. Cooper, 967 S.W.2d 525, 533 (Tex. App. 1998)
(‘‘[t]he test for ‘predominance’ is not whether the com-
mon issues outnumber the individual issues; rather, it
is whether the common issues will be the object of
most of the efforts of the court and litigants’’). As long as
there is a basis to conclude that the trial court reached a
reasoned conclusion that common issues will outweigh
others, predominance is properly established. See
Neighborhood Builders, Inc. v. Madison, supra, 294
Conn. 670, 672 (when trial court found ‘‘common issues
subject to generalized proof predominate over the
issues requiring individualized proof [because] the main
issue in this case is whether [the defendant] assessed
excessive building permit fees over a defined time
period,’’ which would be proven by ‘‘generalized evi-
dence’’ from defendant’s records, trial court’s predomi-
nance analysis characterized as ‘‘thorough and
appropriate’’). This inquiry does not require an express
acknowledgment of the proof relevant to every element,
but instead an acknowledgment of any issue critical
to liability that was not susceptible to common proof
which, in and of itself or in combination with other
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elements, would be sufficient to defeat predominance.18

Compare In re Initial Public Offerings Securities Liti-
gation, supra, 471 F.3d 42–44 (citing such elements),
with Tyson Foods, Inc. v. Bouaphakeo, U.S. ,
136 S. Ct. 1036, 1045, 194 L. Ed. 2d 124 (2016) (‘‘[w]hen
one or more of the central issues in the action are
common to the class and can be said to predominate,
the action may be considered proper . . . even though
other important matters will have to be tried separately,
such as damages or some affirmative defenses peculiar
to some individual class members’’ [internal quotation
marks omitted]). If the defendant believed that the trial
court overlooked individualized proof required for any
particular element of any particular cause of action that
was of such consequence that it outweighed those cited
by the trial court, it was free to seek an articulation.
See Misthopoulos v. Misthopoulos, 297 Conn. 358, 379,
999 A.2d 721 (2010) (‘‘[i]t is, therefore, the responsibility
of the appellant to move for an articulation or rectifica-
tion of the record where the trial court has failed to
state the basis of a decision . . . to clarify the legal
basis of a ruling . . . or to ask the trial judge to rule
on an overlooked matter’’ [internal quotation marks
omitted]). It failed to do so.

We can glean a reasoned basis for the trial court’s
conclusion. The certified class consists ‘‘of all entities
or persons who: (i) purchased gasoline from [the defen-
dant] during the period September 27, 2004, to date;
(ii) were charged federal gasoline tax at a rate of 18.4
cents per gallon on such gasoline purchases; (iii) did
not receive the federal volumetric ethanol excise tax
credit, while it was in effect, on such gasoline pur-
chases; and (iv) were charged state gross receipts tax

18 Although it is not always necessary to articulate the nature of proof
required for each element of each cause of action, we note that it would
be the better practice to do so to ensure a proper outcome and a sufficient
record for appellate review.
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on such gasoline purchases based on the price of gaso-
line, as delivered.’’ Under that class definition, proof of
class membership establishes that the defendant and
the class member had some form of agreement for the
sale and purchase of gasoline. Qualifying under the
class definition requires significant proof, but, notably,
proof arising from common sources. Specifically, we
agree with the trial court that whether an entity or
person qualifies under this definition appears to be
provable by way of invoices and contractual informa-
tion gleaned from the defendant’s records, which is
class-wide, undisputed evidence. See Artie’s Auto Body,
Inc. v. Hartford Fire Ins. Co., supra, 287 Conn. 235
(upholding trial court’s conclusion ‘‘that common ques-
tions predominated on the issue of liability because
almost all of the proposed evidence on whether [the
defendant] had engaged in unfair or deceptive acts or
practices consisted of data and information provided
by [the defendant’s] own documents, records and
employees’’ and that evidence necessary to prove causa-
tion and ascertainable harm likewise originated from
defendant’s ‘‘records and sources and, therefore, would
be common to the class’’); see also Neighborhood Build-
ers, Inc. v. Madison, supra, 294 Conn. 672 (‘‘individual-
ized proof will not be necessary to identify class
members and the fees they paid because the relevant
information may be discovered by examining the
[defendant town’s] public records’’).

Having concluded that the trial court’s decision, on
its face, appears to have reached a reasoned conclusion,
we turn to specific concerns raised by the defendant
with regard to that decision. With respect to the count
alleging breach of contract, the defendant contends that
the elements of performance and breach require individ-
ualized proof.19 We agree that whether the parties per-

19 As the trial court correctly stated, plaintiffs seeking to prove breach of
contract ‘‘must prove that: (1) the defendant and the class member formed
an agreement; (2) the class member performed under the agreement; (3)
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formed may require some individualized proof,
specifically, to demonstrate that the potential class
members actually paid for the invoiced gasoline. How-
ever, this question will largely be provable by common
evidence, namely, the defendant’s records, and does
not clearly predominate over the other elements of the
cause raising questions common to the class. With
regard to the element of breach, we note that the plain-
tiffs contend that, because the defendant improperly
charged federal and state tax fees to the class as a
whole, this is a class-wide breach that can be estab-
lished by common proof. Whether the plaintiffs actually
can prove this, or whether the defendant will success-
fully defend against the allegation, goes to the merits
and extends beyond ensuring that the class certification
requirements are met. See Collins v. Anthem Health
Plans, Inc., supra, 275 Conn. 321 (‘‘the question is not
whether the . . . plaintiffs . . . will prevail on the
merits, but rather whether the requirements of [the
class action rules] are met’’ [internal quotation marks
omitted]). Therefore, we are not persuaded that the
trial court abused its discretion in finding that the pre-
dominance requirement had been met for this count.

With respect to the count alleging a violation of the
Connecticut Petroleum Franchise Act, the defendant
asserts that the trial court incorrectly determined that
common proof could ‘‘establish a franchise relationship
and a right to recovery under the franchise provi-

the defendant breached the agreement; and (4) the class member incurred
damages . . . caused by the breach . . . .’’ Collins v. Anthem Health Plans,
Inc., supra, 275 Conn. 333. The defendant argues that individualized proof
will be required to demonstrate each of these elements. We conclude that
the trial court properly determined that proof that a potential class member
qualifies for the class establishes that an agreement was formed between
that entity and the defendant. We address the issue of damages later in this
part of the opinion.
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sions.’’20 The relevant subsections of the act, General
Statutes § 43-133l (f) (6), (7) and (9), respectively
require good faith, fair and reasonable prices, and no
discrimination between franchisees. Although the proof
required to establish that potential class members are
franchisees will mainly come from the defendant’s con-
tractual records, we acknowledge that proof may also
be required from records of individual customers on
their business models. Moreover, although the first two
subdivisions at issue will require common proof, we
acknowledge that the third, discrimination, will likely
require individualized proof. Ultimately, we conclude
that the trial court’s implicit conclusion—that the indi-
vidualized proof necessary to establish discrimination
and to supplement the common proof to establish the
franchise relationship would not predominate over the
common proof required to prove this cause of action—
was not an abuse of discretion.

With regard to the count alleging misrepresentation,
the defendant contends that this claim must be proved
by individualized oral conversations between the defen-
dant and each customer. The plaintiffs’ claim, as we
understand it, however, is not that the defendant made

20 As the trial court correctly stated, General Statutes § 42-133l (f) of the
Petroleum Franchise Act provides in relevant part: ‘‘No franchisor, directly
or indirectly, through any officer, agent or employee, shall do any of the
following . . . (6) fail to deal in good faith with a franchisee; (7) sell, rent
or offer to sell to a franchisee any product or service for more than a fair
and reasonable price . . . (9) discriminate between franchisees in the
charges offered or made for royalties, goods, services . . . .’’ The first step
to any such claim is a determination that a franchise relationship exists.
Ackley v. Gulf Oil Corp., 726 F. Supp. 353, 367 (D. Conn.), aff’d, 889 F.2d
1280 (2d Cir. 1989).

We note that, in connection with its arguments relating to this count, the
defendant appears to suggest that the trial court, on a finding that only one
half of the potential class members could pursue this count, should have
created subclasses, not a single class. This suggestion is insufficient to
constitute an adequately briefed claim. Therefore, we decline to address it.
See, e.g., Estate of Rock v. University of Connecticut, 323 Conn. 26, 33, 144
A.3d 420 (2016).
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oral misrepresentations regarding the federal and state
tax charges at issue, but, rather, that the invoices
reflecting those charges misrepresented the actual
taxes imposed by law, causing the injury alleged. Even
if we assume direct conversations occurred between
the defendant and individual customers, nothing in the
evidence presented thus far indicates that those cus-
tomers were provided with different information on the
taxes assessed in their invoices. Instead, the uniformity
in the charges recorded by the invoices presented to
the trial court provides no basis to infer that discussions
on these taxes would not have been substantially uni-
form as well. Thus, the trial court’s conclusion as to
this count was not an abuse of discretion.

In a more broadly applicable attack, the defendant
also argues that damages calculations will require indi-
vidualized proof, particularly for lost profit damages.
The defendant disregards the fact, however, that the
plaintiffs eliminated their request for lost profit dam-
ages when they amended their pleadings. Although the
absence of a request for such relief may result in some
class members exercising their right to opt out of the
class and, in turn, impact the class’ ability to satisfy
numerosity, that issue is one that the trial court may
revisit if, and when, it arises. See Collins v. Anthem
Health Plans, Inc., supra, 266 Conn. 40 (trial court may
amend class certification orders ‘‘in light of subsequent
developments . . . in the litigation’’ [internal quotation
marks omitted]). With regard to the damages actually
sought in the amended pleadings, the trial court prop-
erly determined that the plaintiffs had satisfied their
burden by providing two common formulas for the cal-
culation of individual class members’ damages. See Art-
ie’s Auto Body, Inc. v. Hartford Fire Ins. Co., supra,
287 Conn. 216 (fact that damages are calculated on
individual basis does not impede class certification
where common calculation method exists).
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Finally, the defendant claims that it has or will assert
special defenses that require individualized proof,
which the trial court failed to address and which will
predominate over the common issues. We are not per-
suaded that this omission was fatal under the circum-
stances.

Although ‘‘the existence of a defense potentially
implicating different class members differently does not
necessarily defeat class certification . . . it is . . .
well established that courts must consider potential
defenses in assessing the predominance requirement
. . . .’’ (Citations omitted; emphasis in original.) Myers
v. Hertz Corp., supra, 624 F.3d 551. The existence of
special defenses, which may or may not be subject to
common proof, is merely another factor to be consid-
ered in that assessment. See Vaccariello v. XM Satellite
Radio, Inc., 295 F.R.D. 62, 73 (S.D.N.Y. 2013); see also
In re Nassau County Strip Search Cases, 461 F.3d 219,
225 (2d Cir. 2006).

With regard to the effect of defenses on the propriety
of class certification, there does not appear to be a
uniform view as to whether the defendant should bear
the burden of production while the plaintiff retains the
ultimate burden of persuasion as to class requirements,
or whether the plaintiff should bear the burden of both.21

21 Compare 59 Am. Jur. 2d, supra, § 86, p. 537 (‘‘[o]nce the proponent of
the class has made a prima facie showing that the prerequisites of the class
action statute or rule are met, the burden of producing evidence shifts to
the opponent although the proponent retains the burden of persuasion’’),
and In re Kosmos Energy Ltd. Securities Litigation, 299 F.R.D. 133, 152–53
(N.D. Tex. 2014) (‘‘Defendants, of course, bear the burden of proof on
this affirmative defense and, as such, must submit evidence showing the
existence of individual investor knowledge sufficient to preclude a finding
by the [c]ourt that ‘common liability issues predominate over individual
knowledge issues.’ This proof need not be at the level required to prove the
affirmative defense on the merits but must be adequate to satisfy the court
at the certification stage that ‘individual knowledge inquiries might be neces-
sary.’ ’’ [Emphasis omitted; footnote omitted.]), with Thorn v. Jefferson-
Pilot Life Ins. Co., 445 F.3d 311, 321–22 (4th Cir. 2006) (‘‘Our cases permit
no exception to the rule that the plaintiff bears the burden of showing
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We need not resolve this issue in the present case. At
the very least, the defendant would have to provide the
plaintiffs with a sufficient basis to be able to address
how a defense might bear on class certification require-
ments. The defendant did not do so. Each of the special
defenses states a summary legal conclusion, lacking
any supporting facts or indication as to which counts
they are directed. As such, they would not even meet
our fact pleading requirements for special defenses as
set forth in Practice Book § 10-50. See Fidelity Bank
v. Krenisky, 72 Conn. App. 700, 718, 807 A.2d 968 (‘‘[t]he
purpose of a special defense is to plead facts that are
consistent with the allegations of the complaint but
demonstrate, nonetheless, that the plaintiff has no
cause of action’’ [internal quotation marks omitted]),
cert. denied, 262 Conn. 915, 811 A.2d 1291 (2002); R.
Bollier et al., 1 Stephenson’s Connecticut Civil Proce-
dure (3d Ed. 1997) § 83 (g), p. 249 (‘‘the rules applicable
to fact pleading in complaints are equally applicable to
fact pleading in special defenses’’ [footnote omitted]);
see also, e.g., Polson v. Wargo, Docket No. CV-09-
4029659-S, 2010 WL 3961378, *1 (Conn. Super. Septem-
ber 7, 2010) (striking defenses alleging that plaintiffs’
claims are barred in whole or in part by ‘‘doctrine of
waiver’’ and ‘‘doctrine of estoppel’’ because they state
mere legal conclusions); Generalli v. Drive-O-Rama,
Docket No. CV-05-4006726-S, 2007 WL 2570344, *2
(Conn. Super. August 15, 2007) (‘‘[T]he defendant
alleges five special defenses, but does not plead any

compliance with [r]ule 23 [of the Federal Rules of Civil Procedure] . . . .
Moreover, the standard justifications for allocating the burden of proving
an affirmative defense to the defendant—efficiency and fairness—disappear
when the thing to be proved is no longer the merit of the defense but
compliance with [r]ule 23. . . . There is no reason to believe that the defen-
dant is any better suited than the named plaintiffs to prove whether an issue
is common to the class simply because the defendant bears the burden of
proving the merits of that issue. We therefore continue, as we must, to
allocate to the plaintiff the burden of proving compliance with [r]ule 23.’’
[Citations omitted.]).
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facts in support of those allegations showing how or
why each of the alleged special defenses applies. The
special defenses, as pleaded, do not comply with the
Practice Book rules because Connecticut is a fact plead-
ing state.’’); Access America, LLC v. O’Connor, No. CV-
05-4004912-S, 2006 WL 1999443, *1 (Conn. Super. June
28, 2006) (‘‘The special defenses, as pleaded, do not
comply with the Practice Book rules . . . . [T]he
defendant’s special defenses do not allege facts to sup-
port the legal conclusions that the written agreement
is unconscionable and/or violates public policy, that it
is invalid or that it is void ab initio due to fraud.’’).

The defendant’s memorandum of law in opposition
to class certification does not illuminate these matters.
The lone reference to special defenses in the predomi-
nance section of that memorandum makes the following
broad, tentative statement in its discussion of the
breach of contract claim: ‘‘Moreover, because [forty-
three of the] putative class members had no written
contracts, [the defendant’s] special defenses may apply
to them differently, depending on the facts and circum-
stances of each agreement to purchase motor fuel, each
class member’s understanding of the prices charged
by [the defendant], and whether and when each class
member came to believe that [the defendant’s] pricing
breached the parties’ agreement.’’ An appended foot-
note cites eight doctrines alleged as special defenses:
‘‘waiver; unclean hands; failure to mitigate damage[s];
breach of the covenant of good faith and fair dealing;
estoppel; mutual mistake; unilateral mistake; and
laches . . . .’’

The defendant’s position effectively would impose
the burden on the plaintiffs to prove whether each con-
clusory defense includes common issues and/or are
subject to common proof as to whichever counts they
conceivably might be relevant. We are aware of no
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authority that supports such a proposition, and we
squarely reject it.22

In sum, the trial court’s ultimate determination that
predominance was met was not an abuse of discretion.

B

Superiority, the second prerequisite under Practice
Book § 9-8 (3), is ‘‘intertwined’’ with the predominance
requirement. See Collins v. Anthem Health Plans, Inc.,
supra, 275 Conn. 347. ‘‘If the predominance criterion is
satisfied, courts generally will find that the class action
is a superior mechanism even if it presents management
difficulties.’’ Id.; see also Grimes v. Housing Authority,
242 Conn. 236, 244, 698 A.2d 302 (1997) (listing benefits
to class actions).

Insofar as the defendant cites the absence of any
other previously filed lawsuit regarding the alleged

22 Even on appeal, the defendant largely fails to adequately brief its claims
regarding the special defenses. Its sole, marginally adequately briefed claim
relates to its contention that the uniform charges invoiced to its customers
were known and either negotiated, ratified, or waived by those customers
and that, accordingly, proof as to what individual customers knew at what
time would be required. However, although this defense may require some
individualized evidence, some of the evidence necessary to evaluate this
defense will come from common proof, namely, the defendant’s invoices
and records. For instance, the defendant’s invoices, which apparently reflect
identical charges for the federal and state taxes at issue, will presumably
serve to demonstrate in part that the purported waiver or ratification
occurred as they would reflect when information was known to customers
at various points in time. Similarly relevant would be the written contracts
for approximately one half of the proposed class, which apparently contain
nearly identical provisions relating to taxes. Accordingly, there is no basis
to conclude that the issues necessary to resolve such defenses would pre-
dominate over the overarching common issues in the action. See Brown v.
Kelly, 609 F.3d 467, 483 (2d Cir. 2010) (‘‘Although a defense may arise and
may affect different class members differently [this] does not compel a
finding that individual issues predominate over common ones. . . . As long
as a sufficient constellation of common issues binds class members together,
variations in the sources and application of a defense will not automatically
foreclose class certification under [r]ule 23 [b] [3] [of the Federal Rules of
Civil Procedure].’’ [Citation omitted; internal quotation marks omitted.]).
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overcharges as significant, the defendant’s point is
unclear. It assumes that the potential damages are sub-
stantial enough to incentivize individual lawsuits but
also argues that the absence of prior lawsuits suggests
that an inconsequential number of lawsuits would be
filed if class certification was not granted.

The defendant’s additional argument, in effect, con-
tends that the totality of the trial court’s purportedly
improper rulings regarding the other class action
requirements evidences why a class action is not the
superior mechanism to resolve this issue. In light of our
prior determinations that the trial court’s conclusions
were not an abuse of discretion, no further response
is required.

The orders granting class certification are affirmed.

In this opinion the other justices concurred.
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REAL ESTATE MORTGAGE NETWORK, INC. v.
LAURA SQUILLANTE ET AL.

(AC 39229)

DiPentima, C. J., and Sheldon and Harper, Js.

Syllabus

The plaintiff sought to foreclose a mortgage on certain real property owned
by the named defendant, S. The trial court rendered a judgment of strict
foreclosure and subsequently granted S’s motion to open and vacate
the judgment, and extended the law day. Prior to the new law day, S
filed a motion to reopen, which the court denied, but the court extended
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the law day again so that it fell on the same day as the final day in
which S could have filed a timely appeal from denial of the motion to
reopen. That law day passed without any appeal or the filing of any
additional motions. Approximately nine months after the law day, S
filed a second motion to reopen, which the trial court denied as moot
on the ground that title had vested in the plaintiff after the law day
passed. Thereafter, S appealed to this court, claiming that the trial court
improperly had denied her second motion to reopen because, although
it was filed nine months after the law day, title had not vested in the
plaintiff, and the court had jurisdiction to reopen the judgment. S specifi-
cally claimed that, irrespective of whether an appeal was actually filed
on or before the law day, a law day that is set to fall within an applicable
appeal period is invalid because it impermissibly shortens that appeal
period. Held that the trial court correctly concluded that S’s second
motion to reopen was moot, as S’s right to appeal from the trial court’s
denial of her first motion to reopen ended on the law day at 5 p.m., in
accordance with the applicable rule of practice ([2015] § 7-17), whereas
her right to redeem did not end until midnight on that law day, and,
accordingly, because the setting of the law day did not shorten the time
period within which to appeal, the law day was valid, and title vested
in the plaintiff when S failed to redeem on that day; moreover, because
titled vested in the plaintiff and the trial court thus lacked subject matter
jurisdiction over S’s second motion to reopen, the court should have
dismissed rather than have denied the second motion to reopen.

Argued April 16—officially released August 28, 2018

Procedural History

Action to foreclose a mortgage on certain real prop-
erty owned by the named defendant, and for other relief,
brought to the Superior Court in the judicial district
of Hartford, where the defendants were defaulted for
failure to plead; thereafter, the court, Wahla, J., granted
the plaintiff’s motion for a judgment of strict foreclosure
and rendered judgment thereon; subsequently, the
court, Scholl, J., granted the named defendant’s motion
to open and vacate the judgment; thereafter, the court,
Scholl, J., denied the named defendant’s motion to
reopen and vacate the judgment; subsequently, the
court, Wahla, J., denied the named defendant’s motion
to reopen the judgment and extend the law day, from
which the named defendant appealed to this court.
Improper form of judgment; judgment directed.
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Joseph R. Dunaj, with whom, on the brief, was S.
Bruce Fair, for the appellee (plaintiff).

Opinion

DiPENTIMA, C. J. The defendant Laura Squillante1

appeals from an order of the trial court denying her
motion to reopen a judgment of strict foreclosure. On
appeal, the defendant claims that the trial court erred
in denying her motion because, although it was filed
approximately nine months after the applicable law day,
title had not vested in the plaintiff, Real Estate Mortgage
Network, Inc., and, thus, the court had jurisdiction to
reopen the judgment of strict foreclosure. We do not
agree.

The following uncontroverted facts are relevant to
this appeal. On March 7, 2013, the plaintiff commenced
an action for strict foreclosure against the defendant.
In its complaint, the plaintiff alleged that the defendant
had executed a promissory note with a principal amount
of $447,700, secured by a mortgage on real property
located at 32 Frazer Fir Road in South Windsor. The
plaintiff alleged that the defendant was in default, and,
as holder of the mortgage and note, the plaintiff was
electing to accelerate the balance of the note and fore-
close on the mortgage.

On January 7, 2015, following the expiration of the
foreclosure mediation period, the defendant was
defaulted for failure to plead. Five days later, on January
12, 2015, the trial court rendered a judgment of strict
foreclosure and scheduled the law day for April 27,

1 The complaint also named Sharafl, LLC, a junior lienholder, as a defen-
dant. On January 7, 2015, Sharafl, LLC, was defaulted for failure to plead.
It has not participated in this appeal. We refer to Squillante as the defendant
in this opinion.
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2015. Prior to the law day, on April 22, 2015, the defen-
dant filed a motion to open and vacate the judgment
of foreclosure.2 The court granted the defendant’s
motion on April 27, 2015, and extended the law day
until June 8, 2015. Prior to the new law day, on June
3, 2015, the defendant filed a motion to reopen, citing
similar grounds as those pleaded in her prior motion
to open. The court denied her motion on June 8, 2015,
but extended the law day to June 29, 2015. The law
day passed without any appeal or additional motions
being filed.

Approximately nine months after the June 29, 2015
law day, on March 24, 2016, the defendant filed a second
motion to reopen the judgment of strict foreclosure. In
her motion, the defendant claimed that the court had
jurisdiction to open the judgment because title had not
vested in the plaintiff. Specifically, the defendant argued
that the June 29, 2015 law day was invalid because it
fell within the appeal period following the court’s denial
of the defendant’s first motion to reopen.3 Because the
law day was purportedly invalid, the defendant con-
tended that title could not vest even though no appeal
was filed. The trial court disagreed and concluded that
title had vested in the plaintiff following the June 29,
2015 law day. Accordingly, the trial court denied the
defendant’s motion as moot.

2 In her motion to open, the defendant argued a change in financial circum-
stances and a renewed willingness to participate in foreclosure mediation
and pursue available financing options.

3 ‘‘Unless a different time period is provided by statute, an appeal must
be filed within twenty days of the date notice of the judgment or decision
is given.’’ Practice Book § 63-1 (a). Here, the defendant was given notice of
the decision in open court on June 8, 2015. Because June 28, 2015, was a
Sunday, it would have been permissible for the defendant to file an appeal
on Monday, June 29, 2015. See Practice Book (2015) § 7-17 (‘‘[i]f the last
day for filing any matter in the clerk’s office falls on a day on which such
office is not open . . . then the last day for filing shall be the next business
day upon which such office is open’’).
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In her appeal, the defendant claims that the trial court
erroneously denied her most recent motion to reopen
because a law day set within an applicable appeal period
is invalid. The defendant argues that, irrespective of
whether an appeal is filed, title cannot vest following
a law day that impermissibly shortens the period in
which to appeal a court’s ruling. For the reasons set
forth in this opinion, we conclude that the June 29,
2015 law day did not shorten the defendant’s appeal
period and was therefore valid. Because the law day was
valid, title vested in the plaintiff, and the defendant’s
second motion to reopen was moot.

We begin by setting forth the applicable standard of
review for a claim that the trial court lacked subject
matter jurisdiction. ‘‘When the court draws conclusions
of law, our review is plenary and we must decide
whether those conclusions are legally and logically cor-
rect.’’ Continental Capital Corp. v. Lazarte, 57 Conn.
App. 271, 273, 749 A.2d 646 (2000).

Whether the trial court has jurisdiction to open a
judgment of strict foreclosure is generally dependent
on whether title has vested in the encumbrancer.4 See
General Statutes § 49-15 (a) (1) (upon written motion

4 We note that pursuant to an agreement by all appearing parties, a judg-
ment of strict foreclosure may be opened after title has vested with the
encumbrancer, provided (1) no judgment may be opened more than four
months from the date the judgment was rendered or more than thirty days
after title became absolute in any encumbrancer, whichever is later, and
(2) the rights and interests of all parties are restored to their original status
as they existed on the date judgment was rendered. See General Statutes
§ 49-15 (a) (2). There also are rare circumstances where a trial court will
have jurisdiction to open a judgment of strict foreclosure, after title has
vested with the encumbrancer, without the consent of all appearing parties.
See, e.g., New Milford Savings Bank v. Jajer, 244 Conn. 251, 258–60, 708
A.2d 1378 (1998) (trial court had jurisdiction to open judgment of strict
foreclosure to correct scrivener’s error in foreclosure complaint); Wells
Fargo Bank, N.A. v. Melahn, 148 Conn. App. 1, 12, 85 A.3d 1 (2014) (trial court
had jurisdiction to open judgment where encumbrancer falsely certified
compliance with court’s judgment of strict foreclosure).
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by interested person, court may open and modify any
judgment of strict foreclosure as it deems reasonable,
‘‘provided no such judgment shall be opened after the
title has become absolute in any encumbrancer’’
[emphasis added]). ‘‘When a motion to open and a sub-
sequent appeal from the denial of the motion to open
are filed after title has vested in an encumbrancer, no
practical relief can be granted and so the appeal
becomes moot.’’ First National Bank of Chicago v.
Luecken, 66 Conn. App. 606, 612, 785 A.2d 1148 (2001),
cert. denied, 259 Conn. 915, 792 A.2d 851 (2002).

Normally, in an action for strict foreclosure, the run-
ning of the law day vests title in the encumbrancer. See
Ocwen Federal Bank, FSB v. Charles, 95 Conn. App.
315, 324, 898 A.2d 197 (noting that passing of law day
extinguishes right of equitable redemption and vests
title absolutely in mortgagee), cert. denied, 279 Conn.
909, 902 A.2d 1069 (2006); Barclays Bank of New York
v. Ivler, 20 Conn. App. 163, 166, 565 A.2d 252 (‘‘[u]nder
our law, an action for strict foreclosure is brought by
a mortgagee who, holding legal title, seeks not to
enforce a forfeiture but rather to foreclose an equity
of redemption unless the mortgagor satisfies the debt
on or before his law day’’), cert. denied, 213 Conn. 809,
568 A.2d 792 (1989). In order to be a valid law day,
however, the date cannot shorten any applicable period
of appeal. See Continental Capital Corp. v. Lazarte,
supra, 57 Conn. App. 273–74. To permit otherwise would
deprive a party the opportunity for judicial review and
thus violate her right to due process of law. Id.

Here, the defendant claims that the law day was
invalid because it fell on the same day as the final
day in which she could have timely appealed from the
court’s denial of her first motion to reopen. The defen-
dant argues that the concurrent expiration of the period
to appeal and the period for equitable redemption is
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tantamount to shortening the period to appeal. Accord-
ingly, the defendant argues that the June 29, 2015 law
day was invalid and that title could not have vested in
the plaintiff when she failed to redeem on that day. We
are not persuaded.

In First Federal Savings & Loan Assn. of Rochester
v. Pellechia, 37 Conn. App. 423, 425–26, 656 A.2d 688,
cert. granted, 234 Conn. 905, 659 A.2d 1206 (1995)
(appeal withdrawn February 5, 1996), for the purpose of
determining whether a motion for deficiency judgment
was timely, we held that the period for equitable
redemption ends at midnight on the law day. Prior to
then, the mortgagor can seek to satisfy the debt and
redeem equitable title in the property. See id. Thus, this
right, although likely to be affected by the practical
limitations of normal business hours, is not actually
extinguished until the law day has ended at midnight.

Conversely, with respect to the applicable period in
which to appeal, Practice Book (2015) § 7-17 provided
that the Superior Court clerk’s office5 shall be open
until 5 p.m. Accordingly, any filing received by the
clerk’s office after 5 p.m. ‘‘shall be deemed filed on the
next business day upon which such office is open.’’
Practice Book (2015) § 7-17. Thus, if a party wishes to
file an appeal on the last available day, she must ensure
that her filing is received by the clerk’s office no later
than 5 p.m. that day. Otherwise, the appeal shall be
deemed to have been filed on the next business day
and will be untimely.

In light of the separate constraints governing the
deadline to appeal and the deadline to redeem, we con-
clude that, with respect to the June 29, 2015 law day,
the defendant’s right to appeal ended at 5 p.m., while her

5 Practice Book (2015) § 63-3 provides in relevant part that ‘‘[a]ny appeal
may be filed in the original trial court or the court to which the case was
transferred or in any judicial district court in the state . . . .’’
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right to redeem did not end until midnight. Therefore,
because the setting of the law day did not shorten the
time period in which to appeal, the date was valid and
title vested in the plaintiff when the defendant failed
to redeem on that day. We must note, however, that
because we conclude that title vested in the plaintiff,
the court lacked jurisdiction and should not have
denied, but rather should have dismissed, the defen-
dant’s second motion to reopen.

The form of the judgment is improper, the judgment
is reversed and the case is remanded with direction to
dismiss the motion to reopen the judgment of strict
foreclosure as moot.

In this opinion the other judges concurred.

DAWN TEODORO v. CITY OF BRISTOL ET AL.
(AC 39185)

DiPentima, C. J., and Sheldon and Norcott, Js.

Syllabus

The plaintiff, as parent and next friend of her daughter, B, who had sustained
injuries during a high school cheerleading practice, sought to recover
damages for negligence from the defendants, the city of Bristol, the
city’s board of education and the coach who had supervised the practice
at the time of B’s injuries. The defendants filed a motion for summary
judgment on the ground of governmental immunity, and the plaintiff
filed an opposition to the defendants’ motion with attached exhibits
that included, inter alia, excerpts from the original certified transcripts
of the depositions of B and the coach. The defendants thereafter filed
an additional excerpt from the transcript of B’s deposition. The plaintiff,
without permission of the court, then filed a surreply brief, and the
defendant, with the permission of the court, filed a surreply brief. The
trial court stated during oral argument on the motion for summary
judgment that it would not consider the deposition excerpts because
it considered them to be unauthenticated and, thus, inadmissible as
evidence. The court stated that the excerpts were not separately certified
as true and accurate excerpts from the original certified deposition
transcripts, and were not accompanied by affidavits from persons with
personal knowledge of the contents of the original certified transcripts
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averring that the excerpts were true and accurate excerpts of the original
certified transcripts. The trial court granted the motion for summary
judgment, concluding, inter alia, that the defendants were entitled to
governmental immunity. The court thereafter rendered judgment for the
defendants, from which the plaintiff appealed to this court. Held:

1. The trial court, in deciding the motion for summary judgment, improperly
failed to consider the excerpts that the plaintiff submitted from the
certified deposition transcripts of B and the coach, both of whom were
fully available, and did not object to them until prompted to do so by
the court; because the applicable rule of practice (§ 17-46) expressly
allows for the use of such excerpts, which were submitted with pages
from the original deposition transcripts that established that the original
transcripts were accurate transcriptions of the testimony under oath by
B and the coach, the excerpts were properly authenticated under the
applicable rule of practice (§ 17-45) that governs admissible evidence
as to issues raised in summary judgment motions, and, thus, the trial
court erred by refusing to consider them in deciding the motion.

2. The trial court did not abuse its discretion in not considering the parties’
surreply memoranda of law; the applicable rule of practice ([2016] § 11-
10) provided that no surreply memoranda can be filed without the
permission of the judicial authority, and the court, thus, had the discre-
tion not to consider that additional briefing.

Argued October 16, 2017—officially released August 28, 2018

Procedural History

Action to recover damages for the defendants’ alleged
negligence, and for other relief, brought to the Superior
Court in judicial district of New Britain, where the court,
Young, J., granted the defendants’ motion for summary
judgment and rendered judgment thereon, from which
the plaintiff appealed to this court. Reversed; further
proceedings.

Daniel P. Scholfield, with whom, on the brief, was
Steven J. Errante, for the appellant (plaintiff).

Thomas R. Gerarde, with whom was Ondi A. Smith,
for the appellees (defendants).

Opinion

SHELDON, J. The plaintiff, Dawn Teodoro, as parent
and next friend of her minor daughter, Brianna Teodoro,
appeals from the summary judgment rendered by the
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trial court in favor of the defendants, the city of Bristol
(city), the Bristol Board of Education (board) and board
employee Sophia Bayne, in this action to recover dam-
ages for injuries suffered by Brianna due to the alleged
negligence of the defendants in conducting and super-
vising a high school cheerleading practice. On appeal,
the plaintiff challenges the court’s decision to grant
the defendants’ motion for summary judgment without
considering either (1) excerpts from the certified tran-
scripts of two depositions taken in this case, one of
Brianna and the other of Bayne, which the plaintiff had
filed in opposition to the motion, or (2) the surreply
brief with attached exhibits which she later filed, with-
out the court’s permission, in further opposition to
the motion.

The amended complaint and record demonstrated
the following. The plaintiff alleged that the defendants
negligently caused Brianna’s injuries and resulting dam-
ages as follows. On the evening of January 7, 2013,
while Brianna was practicing as a member of the junior
varsity cheerleading squad of Bristol Eastern High
School under the supervision of Bayne, her coach, she
attempted, for the first time ever, to perform a cheer-
leading stunt known as the ‘‘ladder stunt.’’ To perform
that stunt, two cheerleaders acting as ‘‘bases,’’ flanked
by front and back spotters to protect the participants’
safety, lift a third cheerleader acting as the ‘‘flyer’’ into
the air, where they hold her as she transitions from half
to full extension. Practicing as the ‘‘flyer’’ with her stunt
group on that evening, Brianna had difficulty per-
forming the ladder stunt, twice attempting but failing
to complete it. Although Bayne was aware of Brianna’s
difficulty in performing the stunt and of her resulting
apprehensiveness about trying to perform it again, she
instructed Brianna to ‘‘try it one more time,’’ but then
walked away to assist other cheerleaders without
assisting Brianna to perform the stunt a third time or
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giving her further instruction as to how to do so cor-
rectly. When Brianna thereafter complied with Bayne’s
instructions by trying to perform the stunt again, she
fell to the floor after being lifted into the air and transi-
tioning from half to full extension, causing her to break
several bones in her arm. The plaintiff alleged that
Bayne’s conduct in supervising Brianna was negligent
because, inter alia, she encouraged Brianna to perform
the stunt again despite Brianna’s uncertainty and appre-
hensiveness, when she knew or should have known
that it was unsafe and unreasonable to do so; failed to
give Brianna hands-on assistance in performing the
stunt again or proper instruction as to how to perform
it correctly when it should have been apparent that
her failure to do so would likely subject Brianna to
imminent harm; and failed to provide sufficient spotters
to catch Brianna if she fell. The defendants answered
the plaintiff’s amended complaint by denying all allega-
tions of negligence against them and interposing the
special defense of qualified governmental immunity.

On October 9, 2015, the defendants filed a motion
for summary judgment on the ground of qualified gov-
ernmental immunity, together with a supporting memo-
randum of law and several exhibits, including an
affidavit from Christopher Cassin, the board’s supervi-
sor of athletics, physical education and health; an affida-
vit from Bayne; and a memorandum of decision granting
a defense motion for summary judgment on the ground
of qualified governmental immunity in another Superior
Court action in which the plaintiff, an injured cheer-
leader, sought to recover damages from municipal
defendants for injuries she claimed to have suffered
due to their negligence in conducting a high school
cheerleading practice. On the basis of those submis-
sions, the defendants argued that there was no genuine
issue of material fact that they were entitled to prevail
on their special defense of qualified governmental
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immunity, and thus to the entry of judgment in their
favor on the plaintiff’s claims of negligence, because
the conduct and supervision of cheerleading practices
is a governmental activity that requires the exercise
of discretion. They further argued that there was no
evidence that their alleged negligence in exercising such
discretion in this case came within an exception to
qualified governmental immunity by subjecting Bri-
anna, as an identifiable member of a narrowly defined
class of foreseeable victims, to a risk of imminent harm.

On December 11, 2015, the plaintiff filed a memoran-
dum of law in opposition to the defendants’ motion
along with several attached exhibits, including her sec-
ond amended complaint; excerpts from the original cer-
tified transcripts of Brianna’s and Bayne’s depositions
in this case; the plaintiff’s disclosure of Dr. Gerald S.
George as an expert witness on the subjects of biomech-
anics and cheerleading safety; an excerpt from the
National Federation of State High School Associations
2012–13 Spirit Rules Book; and an excerpt from the
Bristol Public Schools Coaching Handbook.1 On the
basis of those materials, the plaintiff claimed that the
defendants’ motion should be denied because the evi-
dence she had submitted raised two genuine issues of
material fact as to the viability of the defendants’ special
defense of qualified governmental immunity: first,
whether the conduct and supervision of cheerleading
practices involves the performance of ministerial,
rather than discretionary, duties, as to which the special
defense of qualified governmental immunity is unavail-
able as a matter of law; and second, even if the conduct
and supervision of cheerleading practices involves the
performance of discretionary duties, whether Bayne’s
alleged negligence in performing such duties in this

1 Of all of the exhibits attached to the plaintiff’s memorandum of law,
only the excerpts from the certified deposition transcripts are at issue in
this appeal.
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case, as evidenced by Brianna’s and Bayne’s deposition
testimony, fell within an exception to qualified govern-
mental immunity because Brianna was subjected to a
risk of imminent harm.

Thereafter, on March 2, 2016, the defendants filed a
reply memorandum in further support of their motion.
Attached to the reply memorandum were two additional
exhibits: a supplemental affidavit from Cassin, and an
additional excerpt from the original certified transcript
of Brianna’s deposition. On the basis of Brianna’s depo-
sition testimony, so supplemented, the defendants
argued, inter alia, that before Brianna fell, she did not
object to performing the ladder stunt again or tell Bayne
of her fear of so doing, and thus Bayne had no notice
that by instructing Brianna to try the stunt one more
time, she was subjecting her to a risk of imminent harm.
Both the plaintiff and the defendants included, as parts
of each deposition excerpt they filed in connection with
the defendants’ motion, the cover page of the original
deposition transcript from which the excerpt in ques-
tion was taken, the page of the transcript on which the
court reporter certified the truth and accuracy of the
entire deposition, as he transcribed it, and the page of
the transcript on which the deponent swore before the
court reporter, who took her oath in his capacity as a
notary public, that she had read the entire transcript
of the deposition and certified to its truth and accuracy,
as transcribed or as later corrected on the attached
errata sheet.2 Neither party objected in writing to the
other party’s submission of or reliance upon any such
deposition excerpt, so authenticated, as evidence in
support of or in opposition to the motion, or suggested
that any corrections had ever been made to the tran-
script on an errata sheet.

2 Neither party included such errata sheets.



Page 15ACONNECTICUT LAW JOURNALAugust 28, 2018

184 Conn. App. 363 AUGUST, 2018 369

Teodoro v. Bristol

On March 4, 2017, after the previously described
memoranda and materials were filed, the plaintiff, with-
out the permission of the trial court, filed a surreply
brief in further opposition to the motion. Attached to
that brief were several additional exhibits, including an
affidavit from her expert, Dr. George; a document listing
the ‘‘highlights’’ of Dr. George’s professional resume;
and a copy of the bylaws of the Connecticut Student
Activities Conference. These additional exhibits bore
only upon the plaintiff’s claim that the defendants were
not entitled to governmental immunity because their
duties in conducting and supervising cheerleading prac-
tices were ministerial, rather than discretionary, in
nature.

The court heard oral argument on the defendants’
motion on March 7, 2016. During the argument, when
the defendants’ counsel began to present argument in
support of the motion based upon Brianna’s certified
deposition testimony, the court advised the parties that
it considered the deposition excerpts they had submit-
ted to be unauthenticated, and thus to be inadmissible
as evidence on the motion unless all parties consented,
because such excerpts were neither separately certified
as true and accurate excerpts from the original certified
deposition transcripts, nor accompanied by affidavits
from persons with personal knowledge of the contents
of such original certified transcripts, averring that the
excerpts were true and accurate excerpts from those
transcripts. When the defendants’ counsel was
informed by the court that she could, but need not,
consent to the use of the deposition excerpts as evi-
dence in support of or in opposition to the motion,
she promptly reversed course, declining to offer her
consent, although the deposition excerpt she had sub-
mitted and relied upon was presented and authenticated
in the same manner as the excerpts submitted by the
plaintiff. It would be ‘‘fair,’’ she suggested, if no such
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deposition excerpt from either party was considered in
deciding the motion. Accordingly, the court announced
that, in the absence of an agreement among the parties,
none of the deposition excerpts they had filed would
be considered in deciding the motion.

When counsel for the plaintiff was so informed of the
court’s decision not to consider the deposition excerpts
she had filed in opposition to the defendants’ motion,
she promptly asked the court for permission to supply
it with a sworn affidavit averring that the excerpts she
had submitted were true and accurate excerpts from
Brianna’s and Bayne’s original certified deposition tran-
scripts. The court twice refused this request despite
observing that no party had suggested that any such
excerpt was inaccurate in any way.

The court also advised the parties during the argu-
ment that the plaintiff’s surreply brief and attached
exhibits had been filed improperly, without the court’s
permission, in violation of Practice Book § 11-10 (c).
Even so, it granted the defendants permission to file
their own surreply brief in response to the plaintiff’s
surreply brief in case it should ultimately decide to
consider such briefs and exhibits in deciding the
motion. One week later, on March 14, 2016, the defen-
dants filed their own surreply brief without addi-
tional exhibits.

By an order dated April 18, 2016, the court granted the
defendants’ motion for summary judgment. The court
ruled, on the basis of the evidence it found to be admissi-
ble, that the defendants were entitled to governmental
immunity because there was no genuine issue of mate-
rial fact that (1) cheerleading is a student athletic activ-
ity authorized by the board, and thus Bayne’s conduct
in supervising that activity was public in nature;3 (2)

3 See Jahn v. Board of Education, 152 Conn. App. 652, 658–59, 99 A.3d
1230 (2014); Sevigny v. Daviau, Superior Court, judicial district of Windham,
Docket No. CV-12-6005018, 2013 WL 4504831 (July 31, 2013).
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Bayne’s duties while engaging in such supervisory activ-
ity were discretionary, rather than ministerial, in nature;
and (3) Bayne’s alleged negligence in performing such
discretionary duties on the evening of Brianna’s fall did
not come within an exception to qualified governmental
immunity by subjecting Brianna, as an identifiable mem-
ber of a narrowly defined class of foreseeable victims,
to a risk of imminent harm.4 In rendering summary
judgment in favor of the defendants as aforesaid, the
court did not consider any of the deposition excerpts
that the parties had filed in connection with the defen-
dants’ motion on the previously stated ground that they
were not authenticated properly. Nor did the court con-
sider either party’s surreply brief or the exhibits
attached to the plaintiff’s surreply brief because, as it
had noted during the argument, the plaintiff’s surreply
brief and exhibits had been filed without the court’s per-
mission.

On appeal, the plaintiff claims that the trial court
erred in granting the defendants’ motion for summary
judgment (1) without considering the deposition tran-
script excerpts she had filed in opposition to the motion,
and (2) without considering her surreply brief and
attached exhibits. We agree with the plaintiff that the
trial court erred in not considering the deposition
excerpts she offered in opposition to the motion on the
ground that they were not authenticated properly. We
disagree, however, that the trial court abused its discre-
tion in not considering the plaintiff’s surreply brief and

4 On the basis of the information it did consider, the court concluded that
this was not a case in which a specific plaintiff was an identifiable victim
because such cases, primarily Sestito v. Groton, 178 Conn. 520, 423 A.2d
165 (1979), are limited to their facts. See, e.g., Edgerton v. Clinton, 311
Conn. 217, 240, 86 A.3d 437 (2014). Instead, the court determined that only
the identifiable class of victims exception to governmental immunity could
potentially apply, and pursuant to Grady v. Somers, 294 Conn. 324, 984
A.2d 684 (2009), the identifiable class of foreseeable victims is limited to
schoolchildren attending public school during school hours.
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attached exhibits. We therefore reverse the summary
judgment rendered by the trial court in favor of the
defendants, and remand this case for further consider-
ation of the defendants’ motion in accordance with
this opinion, and for such other proceedings as may
thereafter be appropriate, according to law.

‘‘Before addressing the plaintiff’s claims in greater
detail, we note that . . . [b]ecause the present case
was disposed of by way of summary judgment, we first
address the appropriate framework for appellate review
of a summary judgment determination.’’ (Internal quota-
tion marks omitted.) Grady v. Somers, 294 Conn. 324,
331, 984 A.2d 684 (2009). The purpose of summary judg-
ment procedure is to provide a vehicle for ending litiga-
tion short of trial where the admissible evidence
available to the parties, as presented to the court, estab-
lishes that the moving party is entitled to judgment as
a matter of law because there is no genuine issue as
to one or more material facts upon which his right to
judgment depends. See Practice Book § 17-49 (summary
judgment ‘‘shall be rendered forthwith if the pleadings,
affidavits and any other proof submitted show that there
is no genuine issue as to any material fact and that
the moving party is entitled to judgment as a matter
of law’’).

The ultimate facts upon which a party’s right to a
judgment in his favor depends are determined by the
pleadings, which not only identify the claims and
defenses upon which the parties have joined issue, but
the factual theories upon which they have committed
themselves to proving those claims and defenses.
Although the sufficiency of such pleaded allegations to
state viable claims and defenses can be determined
by comparing the pleaded claims and defenses to the
pleaded allegations, the availability to the pleader of
evidence to prove such allegations cannot be inferred
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from the mere fact that they have been pleaded. Accord-
ingly, our rules of court require any party moving for
summary judgment to prove to the court that admissible
evidence available to him not only tends to prove the
material facts upon which his right to judgment
depends, but eliminates any genuine issue as to the
existence of such material facts, thereby establishing
his right to prevail on his claim or defense as a matter of
law. A party opposing summary judgment, by contrast,
need only demonstrate that the admissible evidence
available to the moving party is insufficient to eliminate
any genuine issue as to the material facts upon which
the movant’s right to judgment depends, or that admissi-
ble evidence available to her is sufficient to raise a
genuine issue as to the existence of one or more such
material facts. ‘‘In deciding a motion for summary judg-
ment, the trial court must view the evidence in the light
most favorable to the nonmoving party. . . . The party
moving for summary judgment has the burden of show-
ing the absence of any genuine issue of material fact
and that the party is, therefore, entitled to judgment as
a matter of law.’’ (Internal quotation marks omitted.)
Grady v. Somers, supra, 294 Conn. 331.

Because a motion for summary judgment must be
adjudicated without conducting trial, our rules of prac-
tice have established an alternative procedure for estab-
lishing the availability of admissible evidence in support
of or in opposition to a motion for summary judgment.
Under that procedure, the party seeking summary judg-
ment must first support his motion by filing certain
designated types of materials with the court that consti-
tute, contain or demonstrate the availability to the party
of admissible evidence. Such materials, pursuant to
Practice Book § 17-45, include sworn affidavits, certi-
fied transcripts of testimony given under oath, disclo-
sures and pleadings. If such materials establish the
availability of admissible evidence tending to prove the



Page 20A CONNECTICUT LAW JOURNAL August 28, 2018

374 AUGUST, 2018 184 Conn. App. 363

Teodoro v. Bristol

material facts upon which the movant’s right to judg-
ment depends, the burden shifts to the nonmovant to
file similar materials tending to raise a genuine issue
as to any such material fact. The court’s task in
reviewing the parties’ submissions is not to decide any
factual issues they raise, but only to decide if, in fact,
they raise any such factual issues, as by demonstrating
a potential inconsistency or conflict in the admissible
evidence concerning one or more facts upon which the
movant’s right to judgment depends. In the event the
court determines that there is such a genuine issue of
material fact, it must deny the motion for summary
judgment and leave resolution of the issue to the trier
of fact at trial, who will hear and evaluate the evidence
on both sides of that issue firsthand before deciding
it. ‘‘On appeal, we must determine whether the legal
conclusions reached by the trial court are legally and
logically correct and whether they find support in the
facts set out in the memorandum of decision of the
trial court. . . . Our review of the trial court’s decision
to grant the [defendants’] motion for summary judgment
is plenary.’’ (Internal quotation marks omitted.) Id.

I

The first issue raised in this appeal concerns the
process by which one form of evidence routinely sub-
mitted in connection with motions for summary judg-
ment must be authenticated before the court can
consider it in deciding such a motion. The evidence in
question consists of excerpts from certified transcripts
of testimony given under oath. Because the purpose of
authentication, as established in our case law, is to
make a preliminary showing that the proffered evidence
is what the party offering it claims it to be, it is important
at the outset to understand the reason why such tran-
scripts, if authenticated, are admissible on a motion for
summary judgment. Importantly, certified transcripts
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of testimony given under oath are not admitted in con-
nection with such motions because they constitute
admissible evidence at trial. This is because, under our
rules of evidence, the admissibility of prior sworn testi-
mony depends upon both the unavailability of the wit-
ness to testify at trial and the prior availability to all
other parties of an opportunity to cross-examine the
witness when he gave his prior sworn testimony. Conn.
Code Evid. § 8-6 (1). Instead, the reason why such certi-
fied transcripts are admissible in connection with sum-
mary judgment motions is to demonstrate the
availability to the party submitting them of live testi-
mony from the witnesses, consistent with their prior
sworn testimony, as it appears in the certified tran-
scripts. The purpose of authentication of such certified
transcripts is thus to make a preliminary showing that
they accurately record testimony that the witnesses in
question gave under oath.

In this case, the trial court sua sponte refused to
consider two deposition excerpts filed by the plaintiff
and one deposition excerpt filed by the defendants in
connection with the defendants’ motion for summary
judgment because they failed to submit either full certi-
fied transcripts of the witnesses’ depositions or to file
affidavits from knowledgeable witnesses separately
establishing that the excerpts in question were true and
accurate excerpts from such full certified transcripts.
The plaintiff complains that the trial court’s ruling to
this effect constituted an overly strict application of
the authentication requirement and deprived her
improperly of actual, reliable proof as to the availability
of admissible evidence in opposition to the defendants’
motion. For the following reasons, we agree with the
plaintiff and reverse the trial court’s ruling rendering
summary judgment in favor of the defendants in this
case.
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The plaintiff asserts that our standard of review over
her first claim is plenary. The defendants argue, to the
contrary, that we must review the plaintiff’s claim under
the abuse of discretion standard. Because, however,
the claim involves the interpretation of a rule of prac-
tice, we agree with the plaintiff.5 See Wiseman v. Arm-
strong, 295 Conn. 94, 99, 989 A.2d 1027 (2010) (‘‘[t]he
interpretation and application of a statute, and thus a
Practice Book provision, involves a question of law over
which our review is plenary’’).

‘‘Practice Book § 17-45 provides in relevant part that
[a] motion for summary judgment shall be supported
by such documents as may be appropriate, including
but not limited to affidavits, certified transcripts of
testimony under oath, disclosures, written admissions
and the like. . . . That section does not mandate that
those documents be attached in all cases, but we note
that [o]nly evidence that would be admissible at trial
may be used to support or oppose a motion for summary
judgment. . . . Practice Book § [17-45], although con-
taining the phrase including but not limited to, contem-
plates that supporting documents to a motion for
summary judgment be made under oath or otherwise
reliable. . . . [The] rules would be meaningless if they
could be circumvented by filing [unauthenticated docu-
ments] in support of or in opposition to summary judg-
ment. . . .

‘‘Therefore, before a document may be considered
by the court [in connection with] a motion for summary

5 Even if we assume arguendo that the trial court’s decision to accept or
reject the deposition transcript excerpts should be reviewed under the abuse
of discretion standard; see Barlow v. Palmer, 96 Conn. App. 88, 91, 898 A.2d
835 (2006); the court’s denial of the plaintiff’s request to cure the defect would
constitute an abuse of discretion. See, e.g., New Hartford v. Connecticut
Resources Recovery Authority, 291 Conn. 433, 484–85, 970 A.2d 592 (2009)
(court should allow requested supplementation ‘‘if it will promote the eco-
nomic and speedy disposition of the controversy between the parties, will
not cause undue delay or trial inconvenience, and will not prejudice the
rights of any other party’’ [internal quotation marks omitted]).
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judgment, there must be a preliminary showing of [the
document’s] genuineness, i.e., that the proffered item
of evidence is what its proponent claims it to be. The
requirement of authentication applies to all types of
evidence, including writings . . . . Conn. Code Evid.
§ 9-1 (a), commentary. Documents in support of or in
opposition to a motion for summary judgment may be
authenticated in a variety of ways, including, but not
limited to, a certified copy of a document or the addition
of an affidavit by a person with personal knowledge
that the offered evidence is a true and accurate repre-
sentation of what its proponent claims it to be.’’
(Emphasis altered; internal quotation marks omitted.)
Gianetti v. Anthem Blue Cross & Blue Shield of Con-
necticut, 111 Conn. App. 68, 72–73, 957 A.2d 541 (2008),
cert. denied, 290 Conn. 915, 965 A.2d 553 (2009).

This court has never directly addressed the issue of
whether an excerpt from a certified deposition tran-
script must be separately certified as such, apart from
the certification of the original transcript from which
it was excerpted, in order to make it admissible in
support of or in opposition to a motion for summary
judgment under Practice Book § 17-45. Our Superior
Courts are divided as to what type of certification is
required for that purpose.6 Because our review is ple-
nary, we consider, but are not bound by, these
decisions.

6 There is no consensus among Superior Court judges as to whether and
under what circumstances excerpts from deposition transcripts are suffi-
ciently authenticated such that they can be considered in support of or in
opposition to motions for summary judgment. One court held that deposition
transcript excerpts, with cover pages and court reporter certifications, may
properly be considered under Practice Book § 17-45. See Clark v. Norwalk,
Superior Court, judicial district of Stamford-Norwalk, Docket No. CV-93-
0146667, 1998 WL 886599, *3 (December 10, 1998). Other courts have consid-
ered excerpts from deposition transcripts when a copy of the court reporter’s
certification of the entire original transcript is submitted with it. See Mangels
v. Yale, Superior Court, judicial district of Fairfield, Docket No. 02-0389790-
S, 2006 WL 438593, *3 (February 15, 2006); Jensen v. DePaolo, Superior
Court, judicial district of New Haven, Docket No. CV-01-0277460-S, 2004 WL
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Where no party objects, a court may, but is not
required to, review uncertified deposition transcripts.
Barlow v. Palmer, 96 Conn. App. 88, 92, 898 A.2d 835
(2006). There is no indication in the record that the
present defendants objected to the deposition excerpts
until the court, sua sponte, invited them to do so at oral
argument.7 In their reply memorandum, by contrast, the
defendants did object to the plaintiff’s exhibit D, an

166486, *1 n.4 (June 30, 2004). Other courts have held that providing the
title page but not the certification page with an excerpt from a deposition;
see Marsala v. Yale-New Haven Hospital, Inc., Superior Court, judicial
district of Ansonia-Milford, Docket No. 12-6010861 (March 19, 2015) (60
Conn. L. Rptr. 196, 197 nn.4–8), aff’d, 166 Conn. App. 432, 142 A.3d 316
(2016); or a certification page from a full deposition with an excerpt from
that deposition; see Colon v. New Haven, Superior Court, judicial district
of New Haven, Docket No. CV-09-6004291-S, 2011 WL 4953436, *2 n.1 (Sep-
tember 28, 2011); will not adequately authenticate such deposition excerpts
for consideration in support of or in opposition to a motion for summary
judgment.

7 The following colloquy occurred:
‘‘The Court: . . . [M]y general practice for as long as I’ve been doing this

has been that I follow the rules of practice unless there is consent by both
sides to look away from the requirements of the Practice Book, and I
don’t have that here, mainly because [the defendants’] exhibits mostly are
authenticated, with the exception of one, which is exhibit E. [The defendants
do not] have that problem. Although, if I were to allow you to submit an
affidavit that, what is there—and I don’t think there’s any claim that the
excerpts are inaccurate, but to authenticate that that is the testimony, that
there is no errata that changes any of the substantive testimony, then I
would consider [the defendants’] exhibit E as well because there would be
some sort of agreement of counsel on that. [The defendants’ counsel], back
to you, briefly. Is there an agreement on that as to the deposition excerpts?

‘‘[The Defendants’ Counsel]: Uh—
‘‘The Court: It’s up to you. You don’t have to.
‘‘[The Defendants’ Counsel]: Your Honor, I don’t want to concede that

the entirety of the plaintiff’s submissions are appropriate for a motion for
summary judgment at this point. I mean, exhibit E was attached to point out
portions of the transcript that weren’t included in the plaintiff’s submission
because there were only certain pages here and there. So, if Your Honor is
not considering transcripts on both sides, I think that would be fair.

‘‘The Court: Okay. So, we don’t have an agreement. So, I’m just letting
you know that, and it can’t come as any surprise that I won’t consider things
that are not properly authenticated unless there’s agreement of counsel,
and, here, we don’t have.’’ (Emphasis added.)
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uncertified disclosure of the plaintiff’s expert witness.
At oral argument, moreover, the defendants also
objected to the uncertified coaching handbook as
improperly before the court because it was not authenti-
cated. However, far from objecting to the plaintiff’s
submission of the subject excerpts from the certified
deposition transcripts of Brianna and Bayne, the defen-
dants themselves submitted, as an attachment to their
reply memorandum, an overlapping excerpt from Brian-
na’s certified deposition transcript, which was authenti-
cated in precisely the same manner as the plaintiff had
authenticated the excerpt from that same deposition
that she had submitted.8 By so doing, without correcting
the plaintiff’s submission in any way, then expressly
relying upon such excerpts in their own summary judg-
ment argument, the defendants effectively stipulated to
the authenticity of both excerpts from Brianna’s deposi-
tion, which the parties had submitted as true and accu-
rate excerpts from the original certified transcript of
that deposition. ‘‘Stipulations or admissions prior to or
during a trial provide two other means of authentica-
tion.’’ Conn. Code Evid. § 9-1 (a), commentary.

The plaintiff claims that the trial court’s reading of
Practice Book § 17-45 was overly narrow, and that that
section allows a court to consider more than merely
entire certified deposition transcripts or excerpts from
deposition transcripts that have been separately certi-
fied for their truth and accuracy as such by an affidavit
from the court reporter or the submitting party’s attor-
ney. She contends that because the phrase ‘‘certified
transcripts of testimony under oath’’ is not defined in
Practice Book § 17-45 or elsewhere, and the deposition
transcript excerpts she submitted along with her oppo-
sition memorandum of law included the deposition

8 The defendants’ exhibit E was an excerpt from the transcript of Brianna’s
deposition that included the first page, a portion of the deponent’s testimony,
the page on which the court reporter certified the entire deposition, and
the page with the certificate of the deponent.



Page 26A CONNECTICUT LAW JOURNAL August 28, 2018

380 AUGUST, 2018 184 Conn. App. 363

Teodoro v. Bristol

cover page, the page on which the court reporter certi-
fied the accuracy of the entire deposition transcript as
he transcribed it, and the page on which the deponent
swore that she had read the entire deposition transcript
and certified to its truth and accuracy, so transcribed,
it fully satisfied the requirements of the rules of practice.
At oral argument, the trial court disagreed with the
plaintiff’s contention.9 We, however, agree with the
plaintiff.

Because all that is required for a court to consider
a document in support of or in opposition to a motion
for summary judgment is ‘‘a preliminary showing of [the

9 The following colloquy occurred:
‘‘[The Plaintiff’s Counsel]: With respect to the deposition excerpts, it was

my understanding under the rule that a certification page would certify
those excerpt transcripts were accurate and authenticate them.

‘‘The Court: If the entire transcript was there, I wouldn’t have a problem
with it. But when you’re taking page 3 and then page 5 and then page 8 and
then page 27, the normal practice would be to, either you, yourself, saying
that or whoever took the deposition, that this is what transpired and these
are from the original—I don’t even think you have to be there, but somebody
needs to authenticate it, even if it’s counsel. If it’s not counsel, it should
properly be the court reporter that does that, and I can tell you from my
own practice way back when, I would go to the court reporter with copies
of the transcript and say, give me a certification page, and they would do
that; then you don’t have problems with it. But you open yourself up to
having them excluded by the manner that you’ve chosen to do these things.

‘‘[The Plaintiff’s Counsel]: I will state in full disclosure, Your Honor, that
I—we actually, when we had these depositions, initially, did not even have
the certification page from the court reporter, and so I went so far as to
get that, thinking that it would be enough. Now, seeing that—

‘‘The Court: How could you not have the certification page if you’re getting
a sealed transcript?

‘‘[The Plaintiff’s Counsel]: We didn’t have the signed certification page.
‘‘The Court: Okay. And it may be a question of a missing errata page. I

don’t know if your client changed any of her answers substantively because
I don’t know whether there was an errata page, and I don’t know whether
any of the testimony changed because those excerpts haven’t been certified.
That’s the problem I have.’’

The plaintiff’s counsel then twice requested judicial permission to provide
an affidavit authenticating and certifying the deposition transcript excerpts,
which the court denied.
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document’s] genuineness’’; (internal quotation marks
omitted) New Haven v. Pantani, 89 Conn. App. 675,
679, 874 A.2d 849 (2005); we hold that the certification
page from the original certified deposition transcript
from which an excerpt was taken is sufficient to authen-
ticate the excerpt as an accurate transcription of testi-
mony given under oath, and thus to establish its
admissibility for summary judgment purposes, at least
where, as here, it is accompanied by other portions of
the original deposition transcript tending to establish
that the testimony set forth in it was given under oath
and that it was accurately transcribed. Such proof of
genuineness is fully consistent with the purpose for
which certified transcripts of depositions are admitted
in support of or in opposition to summary judgment
motions, which is to prove that the submitting party
has available to her, for presentation at trial, admissible
evidence consistent with the witness’ prior recorded
testimony under oath. If the court reporter has duly
certified that the entire deposition was given under oath
and that it was accurately transcribed, he has thereby,
necessarily, certified that the excerpt in question was
accurately transcribed as part of that sworn testimony,
a fact that was confirmed in this case by the defendants’
own submission of and reliance upon excerpts from
the same original deposition transcript in support of
their motion, and by the deponent’s certification under
oath that she had read her entire testimony, so tran-
scribed, and found it to be truthful and accurate.

Our rules of practice, in fact, expressly allow for the
use of such excerpts. See Practice Book § 17-46, which
provides in relevant part: ‘‘Sworn or certified copies of
all papers or parts thereof referred to in an affidavit
shall be attached thereto.’’ (Emphasis added.) There is
therefore no requirement that the entire document be
attached to make an excerpt therefrom admissible in
support of a summary judgment motion.
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We acknowledge concerns that a trial court may have
in considering an excerpt from a deposition transcript;
see footnote 9 of this opinion; however, we find that
those concerns are easily addressed. In cases such as
this one, where both parties have access to full copies
of the original deposition transcripts from which the
excerpts in question were taken, if a party includes the
cover page of the transcript, the page on which the court
reporter certifies the accuracy of his transcription, and
the page on which the deponent certifies under oath
that, upon reading the entire deposition, the testimony
in it is truthful and accurate, nothing more can be
required of the submitting party to make her ‘‘prelimi-
nary showing of [the document’s] genuineness . . . .’’
(Internal quotation marks omitted.) New Haven v. Pan-
tani, supra, 89 Conn. App. 679. A party must, of course,
include enough of the full deposition transcript in the
submitted excerpt to put the testimony upon which she
wishes to rely in its proper context, so that its meaning
can be understood and its true significance can be prop-
erly evaluated by the court, but she has no need—
indeed, no right—to file other portions of the deposition
that contain testimony that is irrelevant to the issues
raised on summary judgment, or that contain answers
that are beyond the personal knowledge or competency
of the deponent or are otherwise inadmissible in evi-
dence. If, however, an opposing party wishes to object
to a proffered deposition excerpt, in whole or in part,
on any basis, he has ample means at his disposal to
protect his rights. If he feels that the chosen excerpt
is inadmissible in evidence on the issues raised on the
pending motion, he can move to strike the entire
excerpt or object to particular portions of it. If the court
agrees with his position, it can grant him relief after both
parties have been heard on the issue. If, by contrast,
he feels that the excerpt, though admissible as submit-
ted, is nonetheless misleading because it does not
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include portions of the original deposition transcript
that shed important light on issues which the excerpt
concerns, he can seek the court’s permission, under
§ 1-5 (b) of the Connecticut Code of Evidence, to intro-
duce any other part of the deposition that ‘‘ought in
fairness to be considered contemporaneously with’’ it.
That, in fact, is what the defendants in this case did by
attaching additional excerpts from Brianna’s deposition
to their reply memorandum. Where, moreover, a party
proffers excerpts from a certified deposition transcript
that has not already been made available to all counsel,
Practice Book § 17-47 entitles his opponent to request
a postponement of all summary judgment proceedings
to enable him to conduct further investigation, pursue
additional discovery or obtain additional affidavits in
order to respond effectively to the motion.10

Here, the plaintiff submitted excerpts from the certi-
fied depositions of Brianna and Bayne, both of which
were fully available to the defendants, who did not
object to them until prompted to do so by the court.
Because such excerpts were submitted along with
pages from the original deposition transcripts establish-
ing that such original transcripts were accurate tran-
scriptions of the deponents’ truthful testimony under
oath, such excerpts were properly authenticated for the
purpose of Practice Book § 17-45, which is to establish
the availability of admissible evidence bearing upon the
issues raised on the defendants’ summary judgment
motion. For that reason we conclude that the court
erred by refusing to consider such deposition excerpts
in deciding the motion. Thus, we reverse the court’s

10 Practice Book § 17-47 provides in relevant part: ‘‘Should it appear from
the affidavits of a party opposing the motion that such party cannot, for
reasons stated, present facts essential to justify opposition, the judicial
authority . . . may order a continuance to permit affidavits to be obtained
or discovery to be had or may make such other order as is just.’’
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granting of summary judgment in favor of the defen-
dants and remand this case for further proceedings on
that motion.

II

The plaintiff also claims that the trial court erred
in not considering the parties’ reply memoranda. We
review this claim under the abuse the discretion stan-
dard. ‘‘An abuse of discretion standard would be consis-
tent with the general rule that [t]he trial court has wide
discretion in granting or denying amendments [to plead-
ings] before, during, or after trial.’’ (Internal quotation
marks omitted.) Dimmock v. Lawrence & Memorial
Hospital, Inc., 286 Conn. 789, 799, 945 A.2d 955 (2008).

The plaintiff claims that the court agreed at oral argu-
ment to consider the parties’ reply memoranda. It is
undisputed that the court granted the defendants one
week from oral argument to file a surreply memoran-
dum in response to the plaintiff’s surreply. It is further
undisputed that the court did not consider either party’s
surreply briefs in deciding the motion for summary
judgment.

Practice Book § 11-10 was amended on June 12, 2015,
with an effective date of January 1, 2016, to add current
subsections (b) and (c) to the rule. According to com-
mentary accompanying the amendment, ‘‘[t]his change
. . . [clarified that] [n]o surreply memoranda can be
filed without the permission of the judicial authority.’’
Practice Book (2016) § 11-10, commentary. The court
therefore had discretion under the rules of practice not
to consider this additional briefing. We conclude that
the court did not abuse its discretion in not considering
the parties’ surreply memoranda.

The judgment is reversed and the case is remanded
for further proceedings in accordance with this opinion.

In this opinion the other judges concurred.



Page 31ACONNECTICUT LAW JOURNALAugust 28, 2018

184 Conn. App. 385 AUGUST, 2018 385

Glastonbury v. Sakon

TOWN OF GLASTONBURY v. JOHN ALAN
SAKON ET AL.

(AC 39907)

Bright, Moll and Sullivan, Js.

Syllabus

The plaintiff town of Glastonbury sought to foreclose municipal tax liens
on certain real property owned by the defendant S. The trial court
rendered judgment of foreclosure by sale and awarded attorney’s fees
to the town. Following a hearing on S’s motion for reconsideration as
to the issue of attorney’s fees, the court found that although the fees
requested were unusually high for an action to foreclose tax liens, the
fees here were reasonable given the number of nearly frivolous filings
by S, which caused the present action to remain pending for years. The
court entered an order confirming the initial amount of attorney’s fees
it had previously awarded, and S appealed to this court, claiming that
the total award of attorney’s fees was unreasonable when compared to
the amount of the tax liens at issue in the present case and to attorney’s
fees awarded in similar tax lien foreclosure cases. Held that the trial
court did not abuse its discretion in determining the amount of attorney’s
fees awarded to the town; the town was authorized by statute (§ 12-
193) to recover reasonable attorney’s fees incurred in this foreclosure
action, the trial court conducted a full evidentiary hearing at which S
had the opportunity to testify on his own behalf and to elicit testimony
from W, the town’s attorney, challenging the fees charged, and it properly
considered the evidence before it and the circumstances of the underly-
ing foreclosure action, including W’s affidavit, the billing records from
W’s law firm, and the high number of filings and extensive history of
the case, and this court would not disturb the trial court’s determination
that W testified credibly.

Argued May 17—officially released August 28, 2018

Procedural History

Action to foreclose municipal tax liens on certain
real property owned by the named defendant, and for
other relief, brought to the Superior Court in the judicial
district of Hartford, where the court, Robaina, J.,
granted the plaintiff’s motion for summary judgment as
to liability only; thereafter, the court, Dubay, J., ren-
dered judgment of foreclosure by sale and awarded
attorney’s fees to the plaintiff; subsequently, the court,
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Dubay, J., granted the named defendant’s motion to
reconsider only as to the issue of attorney’s fees; there-
after, the court, Dubay, J., entered an order confirming
the initial amount of attorney’s fees awarded, and the
named defendant appealed to this court. Affirmed.

John Sakon, self-represented, the appellant (named
defendant).

Latonia C. Williams, with whom was Patrick M.
Fahey, for the appellee (plaintiff).

Opinion

SULLIVAN, J. In this tax lien foreclosure action,1 the
defendant John Alan Sakon2 appeals from the judgment
of the trial court granting the plaintiff’s request for
attorney’s fees and costs. On appeal, the defendant
claims that the attorney’s fees awarded by the court
were excessive and unreasonable. We conclude that
the amount of attorney’s fees awarded to the plaintiff
did not constitute an abuse of discretion and, accord-
ingly, affirm the judgment of the trial court.

This court’s recent decision in the same matter, Glas-
tonbury v. Sakon, 172 Conn. App. 646, 161 A.3d 657
(2017) (per curiam), sets forth the following facts: ‘‘The
defendant is the record owner of two properties
[described in the complaint as the Griswold Street prop-
erty and the Main Street property, respectively,] in Glas-
tonbury. The defendant failed to pay the property taxes
on his properties for the years 2009, 2010, 2011, 2012,
and 2013. As a result, the plaintiff, the town of Glaston-
bury, assessed tax liens against the defendant’s proper-
ties for the unpaid real property taxes (tax liens).

1 Since this action commenced over five years ago in November, 2012,
there have been approximately 335 filings in this case. See Glastonbury v.
Sakon, 172 Conn. App. 646, 161 A.3d 657 (2017) (per curiam).

2 Several additional parties were named as defendants in this action, but
they have not participated in this appeal. For the purposes of this opinion,
any reference to the defendant is to John Alan Sakon only.
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‘‘On November 6, 2012, the plaintiff commenced this
action to foreclose on the 2009, 2010, and 2011 tax liens
for the defendant’s two properties by filing a two count
complaint, in which each count pertained to one of the
defendant’s two properties. On August 27, 2013, the
plaintiff filed a motion for default for failure to plead,
which was granted on September 4, 2013. On December
10, 2013, the plaintiff filed a motion for judgment of
foreclosure by sale. On December 18, 2013, the defen-
dant filed his answer to the plaintiff’s complaint, which
contained six special defenses and seven counterclaims
(original special defenses and counterclaims). On Janu-
ary 29, 2014, the defendant filed a motion to open the
default, which was granted on February 10, 2014. On
March 12, 2014, the plaintiff filed a motion to strike
the original special defenses and counterclaims (first
motion to strike).

‘‘On August 13, 2014, the plaintiff filed an amended
two count complaint, in which it additionally sought
to foreclose on the 2012 and 2013 tax liens for the
defendant’s two properties and clarified its description
of the defendant’s properties (operative complaint).

‘‘On November 21, 2014, the court, Robaina, J.,
granted the plaintiff’s first motion to strike. On Decem-
ber 10, 2014, the defendant filed a revised motion for
reconsideration of the court’s order granting the plain-
tiff’s first motion to strike. On December 11, 2014, the
defendant filed an amended answer in response to the
operative complaint, which contained special defenses
and counterclaims that were substantially similar to
those raised in his original answer (amended special
defenses and counterclaims). On December 24, 2014,
the plaintiff filed a motion to strike the defendant’s
amended special defenses and counterclaims (second
motion to strike).

‘‘On December 29, 2014, the court denied the defen-
dant’s revised motion for reconsideration of the court’s
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order granting the plaintiff’s first motion to strike. On
January 5 and 6, 2015, and February 4, 2015, the defen-
dant filed motions for extension of time to file a substi-
tute pleading pursuant to Practice Book § 10-44. On
February 11, 2015, the defendant filed a substitute
answer, in which he raised four special defenses and
two counterclaims (substitute special defenses and
counterclaims). On March 16, 2015, the court concluded
that the second motion to strike [filed on December
24, 2014] was moot because ‘[t]he operative substitute
special defenses and counterclaims are those filed on
February 11, 2015.’

‘‘On March 31, 2015, the plaintiff filed a motion to
strike the substitute special defenses and counterclaims
(third motion to strike) and a motion for judgment of
nonsuit as to the counterclaims. On July 9, 2015, the
court, Vacchelli, J., applying the law of the case doc-
trine, granted the third motion to strike because the
substitute special defenses and counterclaims ‘all
attempt the exact same challenges previously ruled to
be legally insufficient’ by the court on November 11,
2014. The court also entered default against the defen-
dant as to his special defenses and a judgment of nonsuit
against the defendant and in favor of the plaintiff with
respect to the defendant’s counterclaims.

‘‘On July 24, 2015, the plaintiff moved for summary
judgment as to liability on both counts of the operative
complaint. On July 27, 2015, the defendant filed a
motion for reconsideration of the court’s order granting
the plaintiff’s third motion to strike, which was denied
on August 12, 2015.’’ (Footnote omitted.) Id., 648–50.
The defendant subsequently filed an appeal from the
court’s ruling on the third motion to strike, and this
court dismissed the appeal as to the special defenses
and affirmed the trial court’s ruling striking the counter-
claims. See id., 659.
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On January 4, 2016, Judge Robaina granted the plain-
tiff’s motion for summary judgment as to liability only.
On July 13, 2016, the plaintiff filed a motion for judgment
of foreclosure by sale. The court, Dubay, J., ordered a
hearing for August 1, 2016, and, on that date, the defen-
dant requested a continuance to allow him to subpoena
the town’s appraiser and the town’s counsel, Latonia
Williams, and additional time to hire an expert witness.
The court continued the matter for one week to August
8, 2016.3

At the August 8, 2016 hearing, the court only heard
argument on the motion for judgment of foreclosure
by sale scheduled for that day. The plaintiff presented
the most current appraisal of the subject properties and
an updated affidavit of attorney’s fees requesting an
award of counsel fees and costs of $68,982.22 for the
first property and $65,997.21 for the second property.
On the basis of the fair market values of the subject
properties, the amount of debt due, and subsequent
encumbrances on the properties, the court rendered
judgment of foreclosure by sale and ordered attorney’s
fees in the amounts requested by the plaintiff. The
defendant vigorously contested both the entry of the
judgment of foreclosure by sale and the award of attor-
ney’s fees.

On August 26, 2016, the defendant filed a motion
to reconsider the judgment of foreclosure by sale. On
September 9, 2016, the court granted the defendant’s
motion to reconsider only as to the issue of attorney’s

3 The court subsequently denied the application for issuance of subpoena
as to the town’s appraiser, but authorized the issuance of a subpoena compel-
ling Attorney Williams’ appearance and requesting all records and documents
relating to the foreclosure actions. The clerk issued a subpoena to Attorney
Williams on August 3, 2016. The plaintiff unsuccessfully moved to quash
the subpoena, but the court limited the scope of the subpoena and allowed
the plaintiff to redact the portions of the billing records that were protected
by the attorney work product doctrine or the attorney-client privilege.
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fees. At the hearing on the motion to reconsider on
October 7, 2016, the defendant called Attorney Williams
to testify regarding the reasonableness of the attorney’s
fees requested and, in response to the defendant’s sub-
poena, Attorney Williams produced the billing records
of the law firm of Shipman & Goodwin, LLP, related to
the present case. The defendant then testified on his
own behalf, and the court took the matter under consid-
eration.4 On October 24, 2016, in a written memorandum
of decision, the court entered an order finding the attor-
ney’s fees awarded to the plaintiff in the foreclosure
action reasonable. The court made the following
findings:

‘‘1. The time records/billable hours were entered con-
temporaneously with the services rendered by counsel.

‘‘2. [The] defendant produced no credible evidence
to call into question the hours claimed.

‘‘3. The attorney’s fees, though unusually high for an
action to foreclose tax liens, are reasonable given the
number of nearly frivolous filings by the defendant,
which caused this action to remain pending for years.

‘‘4. [The] defendant had the opportunity to, but did
not, file timely objection to the affidavit of attorney’s
fees submitted during the initial/underlying action.

‘‘5. [The] defendant had a full opportunity to be heard
and to examine and/or present witnesses.

‘‘6. The court fully credits the testimony of Attor-
ney Williams.

4 While the issue of attorney’s fees was pending, the defendant filed a
motion to open the judgment of foreclosure on October 14, 2016. The court
denied the motion on December 12, 2016. Additionally, on November 14,
2016, the committee of sale filed a motion to award interim committee’s
fees and expenses in connection with the cancelled foreclosure sale, totaling
$3962.85, which the court granted on December 2, 2016.
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‘‘Attorney’s fees and costs in the amount of $68,982.22
are awarded in connection with the Griswold Street
property and $65,997.21 for the Main Street property.’’

On appeal, the defendant claims that the court abused
its discretion as to the amount of the attorney’s fees
that it awarded.5 Specifically, the defendant argues that

5 The defendant spends the majority of his principal appellate brief
attempting to challenge the judgment of foreclosure by sale. We briefly
review the procedural posture of this appeal to clarify those issues that are
not properly before this court on appeal. The defendant filed his initial
appeal (AC 38413) on September 15, 2015, challenging the court’s order of
default judgment as to his special defenses and a judgment of nonsuit as
to his counterclaims. Thereafter, on August 8, 2016, the trial court rendered
a judgment of foreclosure by sale on the two properties at issue in this
case. On October 14, 2016, the defendant amended his appeal to include
the August 8, 2016 foreclosure judgment. The plaintiff filed a motion with
this court to dismiss the first amended appeal as untimely. The defendant
then amended his appeal a second time to include the October 24, 2016
granting of attorney’s fees. The plaintiff did not file a motion to dismiss the
second amended appeal. On December 7, 2016, this court dismissed the
defendant’s first amended appeal as untimely and ordered, sua sponte, that
the second amended appeal be briefed and considered separately.

The second amended appeal was assigned a new docket number (AC
39907) and stayed pending the trial court’s ruling on the defendant’s motion
to open, which was denied on December 12, 2016. See footnote 4 of this
opinion. Subsequently, the defendant amended AC 39907 on two separate
occasions, indicating that he again intended to challenge the August 8, 2016
judgment of foreclosure by sale, as well as the December 12, 2016 denial
of his motion to open and the award of interim fees to the committee of
sale. The plaintiff filed a motion to dismiss the portions of AC 39907 challeng-
ing the August 8, 2016 judgment. On February 8, 2017, this court granted
the motion to dismiss that portion of the defendant’s amended appeal in
AC 39907 challenging the August 8, 2016 judgment of foreclosure by sale
as untimely. This court also ordered, sua sponte, that the portions of the
subsequent amendments to AC 39907 challenging the August 8, 2016 judg-
ment be dismissed. Accordingly, the only issues properly before this court
are the October 24, 2016 award of attorney’s fees, the court’s denial of the
defendant’s motion to open on December 12, 2016, and the court’s award
of interim fees to the committee of sale.

Additionally, we determine that the defendant has abandoned the issues
of whether the trial court abused its discretion in denying his motion to
open on December 12, 2016, and awarding interim fees to the committee
of sale. ‘‘We are not required to review issues that have been improperly
presented to this court through an inadequate brief. . . . Analysis, rather
than mere abstract assertion, is required in order to avoid abandoning an
issue by failure to brief the issue properly. . . . Where a claim is asserted
in the statement of issues but thereafter receives only cursory attention in the
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the total award of $140,479.43 in attorney’s fees is unrea-
sonable when compared to the amount of the tax liens
at issue in the present case and to attorney’s fees
awarded in similar tax lien foreclosure cases. The plain-
tiff counters that the award of attorney’s fees was rea-
sonable because the trial court record is replete with
motions and pleadings filed by the defendant to delay
the instant proceedings. We agree with the plaintiff and
conclude that the court did not abuse its discretion in
determining the amount of attorney’s fees it awarded.

We set forth the standard of review and applicable
legal principles. ‘‘We review the reasonableness of the
court’s award of attorney’s fees under the abuse of
discretion standard. . . . Under the abuse of discretion
standard of review, [w]e will make every reasonable
presumption in favor of upholding the trial court’s rul-
ing, and only upset it for a manifest abuse of discretion.
. . . [Thus, our] review of [the amount of attorney’s
fees awarded] is limited to the questions of whether
the trial court correctly applied the law and reasonably
could have reached the conclusion it did. . . . A court
has few duties of a more delicate nature than that of
fixing counsel fees. The issue grows even more delicate
on appeal . . . for the trial court is in the best position
to evaluate the circumstances of each case.’’ (Internal
quotation marks omitted.) East Windsor v. East Wind-
sor Housing, Ltd., LLC, 150 Conn. App. 268, 275, 92
A.3d 955 (2014).

‘‘Connecticut adheres to the American rule regarding
attorney’s fees under which successful parties are not
entitled to recover attorney’s fees in the absence of

brief without substantive discussion or citation of authorities, it is deemed
to be abandoned.’’ (Internal quotation marks omitted.) Kelib v. Connecticut
Housing Finance Authority, 100 Conn. App. 351, 353, 918 A.2d 288 (2007).
Here, the defendant’s brief is bereft of any meaningful legal analysis of these
issues and, therefore, provides this court with an insufficient basis for
appellate review.



Page 39ACONNECTICUT LAW JOURNALAugust 28, 2018

184 Conn. App. 385 AUGUST, 2018 393

Glastonbury v. Sakon

statutory or contractual authority to the contrary. . . .
Thus, a specific contractual term may provide for the
recovery of attorney’s fees and costs . . . or a statute
may confer such rights.’’ (Emphasis in original; internal
quotation marks omitted.) Id., 274. The plaintiff cor-
rectly argues that its right to recover attorney’s fees in
this case is statutory, rather than contractual, in nature.
General Statutes § 12-181 et seq. authorizes a municipal-
ity to foreclose on outstanding municipal tax liens. See
also Practice Book § 10-70 (setting forth elements
municipality must allege and prove in tax lien foreclo-
sure action). Additionally, General Statutes § 12-193
provides in relevant part: ‘‘Court costs, reasonable
appraiser’s fees, and reasonable attorney’s fees
incurred by a municipality as a result of any foreclosure
action brought pursuant to [§] 12-181 or [§] 12-182 and
directly related thereto shall be taxed in any such pro-
ceeding against any person or persons having title to
any property so foreclosed and may be collected by the
municipality once a foreclosure action has been brought
pursuant to [§] 12-181 or [§] 12-182. . . .’’

Because we conclude that § 12-193 authorizes the
recovery of attorney’s fees by the plaintiff, we next
turn to the question of whether the court’s award was
reasonable. ‘‘The factors a court normally applies in
determining a reasonable attorney’s fee include (1) the
time and labor required; (2) the novelty and difficulty
of the questions; (3) the skill requisite to perform the
legal service properly; (4) the preclusion of other
employment by the attorney due to acceptance of the
case; (5) the customary fee for similar work in the
community; (6) whether the fee is fixed or contingent;
(7) time limitations imposed by the client or the circum-
stances; (8) the amount involved and the results
obtained; (9) the experience, reputation and ability of
the attorneys; (10) the undesirability of the case; (11)
the nature and length of the professional relationship
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with the client; and (12) awards in similar cases. . . .
That list of factors is not, however, exclusive. The court
may assess the reasonableness of the fees requested
using any number of factors . . . .’’ (Internal quotation
marks omitted.) East Windsor v. East Windsor Hous-
ing, Ltd., LLC, supra, 150 Conn. App. 275–76; see also
Rules of Professional Conduct 1.5.

In the present case, the court conducted a full eviden-
tiary hearing to reconsider the issue of attorney’s fees;
the defendant had the opportunity to elicit testimony
from Attorney Williams challenging the fees and he also
testified on his own behalf as to why he believed the
fees were unreasonable.6 The court properly considered
the evidence before it and the circumstances of the
underlying foreclosure action, including an updated
affidavit from Attorney Williams detailing the fees
requested, the billing records from Shipman & Good-
win, LLP, and the high number of filings and extensive
history of the case. Additionally, the court credited the
testimony of Attorney Williams, and we will not disturb
the trial court’s credibility determinations on appeal.

6 Additionally, the defendant’s argument that the court should have
allowed him an ‘‘accommodation to arrange [an expert witness’] testimony’’
is without merit. Our case law is clear that expert testimony is not required
for a court’s assessment of the reasonableness of attorney’s fees. ‘‘[Trial]
courts have a general knowledge of what would be reasonable compensation
for services which are fairly stated and described. . . . Because of this
general knowledge, [t]he court [is] in a position to evaluate the complexity
of the issues presented and the skill with which counsel had dealt with
these issues. . . . Therefore, [n]ot only is expert testimony not required,
but such evidence, if offered, is not binding on the court.’’ (Citations omitted;
footnote omitted; internal quotation marks omitted.) St. Onge, Stewart,
Johnson & Reens, LLC v. Media Group, Inc., 84 Conn. App. 88, 93–94, 851
A.2d 1242, cert. denied, 271 Conn. 918, 859 A.2d 570 (2004). The trial court
expressly found that the defendant ‘‘had a full opportunity to be heard and/
or present testimony’’ where he had notice of the hearing and was able to
present his own testimony and the testimony of Attorney Williams at that
hearing. Accordingly, we conclude that the court did not abuse its discretion
in denying the defendant’s request for an accommodation for an expert
witness.
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See LPP Mortgage, Ltd. v. Lynch, 122 Conn. App. 686,
692, 1 A.3d 157 (2010) (‘‘[a reviewing court] cannot retry
the facts or pass upon the credibility of the witnesses’’
[internal quotation marks omitted]); see also State v.
Franklin, 115 Conn. App. 290, 292, 972 A.2d 741
(‘‘[b]ecause it is the sole province of the trier of fact
to assess the credibility of witnesses, it is not our role
to second-guess such credibility determinations’’), cert.
denied, 293 Conn. 929, 980 A.2d 915 (2009). In light of
the foregoing, we cannot conclude that the court abused
its discretion in awarding the attorney’s fees requested
by the plaintiff.

The judgment is affirmed.

In this opinion the other judges concurred.

GOVERNMENT EMPLOYEES INSURANCE COMPANY
v. ARLY BARROS ET AL.

(AC 40643)

DiPentima, C. J., and Bright and Moll, Js.

Syllabus

The plaintiff insurance company sought, by way of an equitable subrogation
action, to recover uninsured motorist benefits it had paid to its insured
for personal injuries sustained by her in a motor vehicle collision alleg-
edly caused by the negligence of the named defendant. In their answer,
the defendants raised the special defense that the plaintiff’s claim was
barred by two statutes of limitations allegedly applicable to the underly-
ing claims of negligent operation of a motor vehicle. The trial court
rendered judgment in favor of the plaintiff, from which the defendants
appealed to this court. Held that the defendants’ claim that the plaintiff’s
equitable subrogation action was subject to the same limitations period
as the underlying tort claims was unavailing; the plaintiff’s equitable
subrogation claim, as pleaded, sounded in equity only and, therefore,
the claim was not subject to any statute of limitations and the proper
inquiry was whether the plaintiff’s claim was precluded under the doc-
trine of laches, and this court declined to address whether the plaintiff’s
equitable subrogation claim was precluded under the doctrine of laches,
as the defendants failed to raise that issue before the trial court, and
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the issue involved questions of fact, which an appellate court could
not resolve.

Argued May 21—officially released August 28, 2018

Procedural History

Action to recover uninsured motorist benefits paid
by the plaintiff to one of its insureds for injuries sus-
tained as a result of the named defendant’s alleged
negligence, brought to the Superior Court in the judicial
district of Danbury and tried to the court, Truglia, J.;
judgment for the plaintiff, from which the defendants
appealed to this court. Affirmed.

Peter N. Buzaid, for the appellants (defendants).

Joseph M. Busher, Jr., for the appellee (plaintiff).

Opinion

DiPENTIMA, C. J. The defendants, Arly Barros and
Anthony’s Services, LLC, appeal from the judgment of
the trial court in favor of the plaintiff, Government
Employees Insurance Company, on its claim for equita-
ble subrogation.1 On appeal, the defendants claim that
the court erred by concluding that the statute of limita-
tions set forth in General Statutes § 52-577 or General
Statutes § 52-584 does not apply to bar the plaintiff’s
claim for equitable subrogation. We affirm the judgment
of the trial court.

The following facts and procedural history are rele-
vant to our resolution of the defendants’ claim. On Sep-
tember 30, 2012, on Federal Road in Danbury, a vehicle
operated by the plaintiff’s insured and subrogor, Dawn
Williams, was stopped at a traffic light when it was
struck by an uninsured vehicle operated by Barros and
owned by Anthony’s Services, LLC.2 As a result of the

1 The plaintiff is the subrogee of Dawn Williams, who testified at trial but
is not participating in this appeal.

2 The defendants do not dispute that the vehicle Barros operated was
uninsured at the time of the accident.
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collision, Williams sustained serious physical injuries
for which she received extensive medical treatment,
including several surgical procedures. The total cost of
her medical care was approximately $189,000. On or
about November 12, 2015, the plaintiff resolved Wil-
liams’ claim in the amount of $100,000, the limit of her
bodily injury coverage under the uninsured motorist
provisions of her policy.

On February 8, 2016, the plaintiff commenced the
present action for equitable subrogation. In their
answer, the defendants raised the special defense that
the claim was barred by two statutes of limitations
applicable to the underlying claims of negligent opera-
tion of a motor vehicle: §§ 52-5773 and 52-584.4

On June 14, 2017, the matter was tried to the court,
Truglia, J. The defendants presented no evidence; in
their summation, they iterated their special defense.
Specifically, the defendants indicated that the accident
occurred on September 30, 2012, but the plaintiff did
not effect service of process until February 8, 2016.
Accordingly, the defendants contended, the action was
not commenced within three years of the ‘‘act or omis-
sion complained of’’ and was time barred pursuant
either to § 52-577 or § 52-584. The defendants further
argued that the plaintiff, as subrogee to Williams, suc-
ceeded to no greater rights than those of its insured,

3 General Statutes § 52-577 provides: ‘‘No action founded upon a tort shall
be brought but within three years from the date of the act or omission
complained of.’’

4 General Statutes § 52-584 provides in relevant part: ‘‘No action to recover
damages for injury to the person, or to real or personal property, caused
by negligence, or by reckless or wanton misconduct . . . shall be brought
but within two years from the date when the injury is first sustained or
discovered or in the exercise of reasonable care should have been discov-
ered, and except that no such action may be brought more than three
years from the date of the act or omission complained of, except that a
counterclaim may be interposed in any such action any time before the
pleadings in such action are finally closed.’’
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and therefore could not bring what essentially is a tort
claim on her behalf.

The court rendered judgment in favor of the plaintiff
in the amount of $100,000, concluding, inter alia, that
‘‘[t]he law is well settled in this state that statutes of
limitations do not strictly apply to equitable claims.
. . . Although courts in equitable proceedings often
look by analogy to the statute of limitations to deter-
mine whether, in the interests of justice, a particular
action should be heard, they are by no means obliged
to adhere to those limitations. . . . The accident that
gave rise to the plaintiff’s claims occurred on September
30, 2012; Williams received extensive and continuing
medical treatment well into 2015; the plaintiff paid her
uninsured motorist claim in November of 2015 and
brought suit against the defendants in February of 2016.
As a matter of law, the court disagrees with the defen-
dants’ argument that the plaintiff’s claim is barred by
[§ 52-577 or § 52-584].’’ (Citations omitted; internal quo-
tation marks omitted.) This appeal followed.

We begin our analysis with the relevant legal princi-
ples. The determination of which, if any, statute of limi-
tations applies to a given action is a question of law
over which our review is plenary. See Vaccaro v. Shell
Beach Condominium, Inc., 169 Conn. App. 21, 29, 148
A.3d 1123 (2016), cert. denied, 324 Conn. 917, 154 A.3d
1008 (2017).

The doctrine of equitable subrogation is a creature
of common law. Pacific Ins. Co., Ltd. v. Champion
Steel, LLC, 323 Conn. 254, 262, 146 A.3d 975 (2016). Its
purpose is well established: ‘‘[T]he object of [equitable]
subrogation is the prevention of injustice. It is designed
to promote and to accomplish justice, and is the mode
which equity adopts to compel the ultimate payment
of a debt by one who, in justice, equity, and good con-
science, should pay it.’’ (Internal quotation marks omit-
ted.) Westchester Fire Ins. Co. v. Allstate Ins. Co., 236
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Conn. 362, 371, 672 A.2d 939 (1996), superseded in part
by statute as stated in Pacific Ins. Co., Ltd. v. Champion
Steel, LLC, supra, 268.5 ‘‘[T]he doctrine of equitable
subrogation is broad enough to include every instance
in which one person, not acting as a mere volunteer or
intruder, pays a debt for which another is primarily
liable, and which in equity and good conscience should
have been discharged by the latter.’’ (Internal quotation
marks omitted.) Pacific Ins. Co., Ltd. v. Champion
Steel, LLC, supra, 262. Consequently, equitable subroga-
tion prevents a tortfeasor from being ‘‘unjustly enriched
by virtue of having its debt paid by the insurance com-
pany of a party who had the foresight to obtain insur-
ance coverage, and thus to escape all liability for its
wrongdoing, simply because the insurance company
was not permitted to participate in a suit against the
tortfeasor in order to recover the money that it had
paid to its insured but which was properly payable by
the tortfeasor.’’ Westchester Fire Ins. Co. v. Allstate
Ins. Co., supra, 372–73.

Statutes of limitations do not apply in a strict fashion
to causes of action arising in equity: ‘‘[I]n an equitable

5 See General Statutes § 38a-336b (‘‘[n]o insurer providing underinsured
motorist coverage as required under this title shall have any right of subroga-
tion against the owner or operator of the underinsured motor vehicle for
underinsured motorist benefits paid or payable by the insurer’’). The legisla-
ture enacted this statute following our Supreme Court’s decision in Westches-
ter Fire Ins. Co. v. Allstate Ins. Co., supra, 236 Conn. 363–64 (plaintiff
insurance company was entitled to maintain action for equitable subrogation
to recover underinsured motorist benefits).

In Pacific Ins. Co., Ltd. v. Champion Steel, LLC, supra, 323 Conn. 256,
268, our Supreme Court concluded that § 38a-336b does not prohibit a
workers’ compensation insurer from maintaining a common-law equitable
subrogation action against a third-party tortfeasor who is liable for injuries
sustained by an employee. In doing so, however, our Supreme Court stated
in dicta that ‘‘[w]e read the relevant part of the [statute] as merely abrogating
the common-law subrogation rights of uninsured motorist insurance carri-
ers.’’ Id., 268. Because neither party has briefed or argued the question of
whether § 38a-336b precludes an insurer from seeking indemnification
against both underinsured and uninsured motorists, we do not address
that question.
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proceeding, a court may provide a remedy even though
the governing statute of limitations has expired, just as
it has discretion to dismiss for laches an action initiated
within the period of the statute.’’6 Dunham v. Dunham,
204 Conn. 303, 326, 528 A.2d 1123 (1987), overruled in
part on other grounds by Santopietro v. New Haven,
239 Conn. 207, 213 n.8, 682 A.2d 106 (1996). This is true
except where an applicable statute of limitations in
clear derogation of the common law creates a jurisdic-
tional limitation. See Turner v. State, 172 Conn. App.
352, 368, 160 A.3d 398 (2017) (‘‘[T]he court in Dunham
was not considering whether to follow a statute of limi-
tations that was directly applicable to the equitable
proceeding before it, but whether it should import and
adhere to an analogous statute of limitations applicable
to a related action at law. . . . [Dunham] merely rec-
ognizes the discretion of the trial court in equitable
proceedings not directly governed by a limitations
period to import and apply an analogous statute of
limitations.’’). Instead, where no such derogation exists,
a party asserting a claim sounding in equity may ‘‘be

6 As the court noted, decisions from the Superior Court have concluded
that claims for equitable subrogation against an uninsured motorist are not
necessarily barred by the statutes of limitations governing claims sounding
in negligence or other torts. See Government Employees Ins. Co. v. Duhamel,
Superior Court, judicial district of New Haven, Docket No. CV-17-6071406-
S (August 28, 2017) (denying motion for summary judgment because statute
of limitations is not applicable to actions in equity, and laches was not
asserted); Government Employees Ins. Co. v. Delarosa, Superior Court,
judicial district of Hartford, Docket No. CV-15-6055985-S (December 7, 2016)
(63 Conn. L. Rptr. 514, 516) (acknowledging that in equitable actions courts
may provide remedy despite running of statute of limitations, but finding
that plaintiff failed to meet burden of proving that balance of equities was
in its favor); Great American Ins. Cos. v. Hartford Accident & Indemnity
Co., Superior Court, judicial district of Hartford, Docket No. CV-98-0581252-
S (March 12, 1999) (24 Conn. L. Rptr. 273, 275) (equitable subrogation is
not subject to statute of limitations); but see Castanada v. State Farm
Mutual Automobile Ins. Co., Superior Court, judicial district of New Britain,
Docket No. CV-11-6010957-S (August 6, 2013) (statute of limitations applied
to bar claim for equitable subrogation where no equitable reason existed
for tolling).
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barred from seeking equitable relief by the defense of
laches, which applies only if there has been an unrea-
sonable, inexcusable and prejudicial delay in bringing
suit.’’ Dunham v. Dunham, supra, 327.

In the present case, the defendants contend that the
statutes of limitations for the underlying tort claims
should control because the plaintiff ‘‘stands in the
shoes’’ of its subrogor and, therefore, the plaintiff suc-
ceeded to no greater rights than those of its insured.
Accordingly, the defendants surmised that the plaintiff’s
claim for equitable subrogation is subject to the same
limitations period as the underlying tort claims. We
disagree.

As pleaded, the plaintiff’s claim sounds only in equity,
not in law or in both law and equity.7 Consequently,
the plaintiff’s claim is not subject to any statute of
limitations, let alone the same statutes of limitations
applicable to the underlying claims.8 Dunham v. Dun-
ham, supra, 204 Conn. 326–27. The proper inquiry is
whether the plaintiff’s claim is precluded under the
doctrine of laches. Id.

Here, however, the court noted that ‘‘the defendants
did not assert a special defense of laches. But even if
they had, the court sees no unreasonable delay by the
plaintiff in bringing its claim and, in any event, the
defendants presented no evidence as to how the plain-
tiff’s delay caused them harm or in some way prevented
them from defending themselves against the plaintiff’s

7 This court has recognized that a statute of limitations might apply to an
equitable claim. When a plaintiff raises both a legal and equitable claim
under the same set of facts, the running of the statute of limitations can
bar both claims. Vaccaro v. Shell Beach Condominium, Inc., supra, 169
Conn. App. 31–33.

8 In its brief, the plaintiff argued that even if a statute of limitations applies,
the applicable statute of limitations is that governing indemnification claims,
General Statutes § 52-598a. Because we conclude that no particular statute
of limitations strictly applies, we do not reach this argument.
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claim.’’ Because the defendants did not raise a claim
of laches, and because ‘‘[a] conclusion that a plaintiff
has [not] been guilty of laches is one of fact for the
trier and not one that can be made by [an appellate
court], unless the subordinate facts found make such
a conclusion inevitable as a matter of law’’; (internal
quotation marks omitted) Dunham v. Dunham, supra,
204 Conn. 327; we decline to address laches.

The judgment is affirmed.

In this opinion the other judges concurred.

STATE OF CONNECTICUT v. LIN QI SI
(AC 39852)

DiPentima, C. J., and Sheldon and Harper, Js.

Syllabus

Convicted of the crime of negligent homicide with a commercial motor
vehicle in connection with an accident that occurred when the bus he
was driving struck and killed the decedent, a pedestrian crossing a road
at an intersection, the defendant appealed to this court. On appeal, he
claimed, inter alia, that the trial court erred by failing to instruct the
jury properly on the essential element of causation. Specifically, he
claimed that the jury charge was materially misleading because the jury
instructions on proximate causation could have led the jury to disregard
the conduct of the decedent entirely and, thus, to ignore the possibility
that she was the sole proximate cause of her own death. Held:

1. The defendant could not prevail on his claim that the trial court improperly
instructed the jury because it failed to instruct the jurors that it would
be a complete defense to the charge of negligent homicide with a com-
mercial motor vehicle that the decedent’s negligence was the sole proxi-
mate cause of her own death: although the trial court did not provide the
jury with the requested instruction verbatim, it included the substance
of the requested charge in its instructions, which correctly charged the
jury that proximate cause is an essential element of negligent homicide
with a commercial motor vehicle that the state must prove beyond a
reasonable doubt and, thus, effectively instructed the jury that the state
must disprove the defense of sole proximate cause, as proof that the
defendant’s negligence proximately caused the decedent’s death is nec-
essarily inconsistent with any claim that some other, concurrent cause
was the sole proximate cause of the death; moreover, the jury charge
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was not materially misleading because, although certain portions of the
jury instructions misstated the applicable law with respect to the element
of proximate causation, namely, that it was the state’s obligation to
prove that it was not the negligence of the decedent that led directly
to her death, that instruction actually heightened the state’s burden of
proof to the benefit of the defendant so that no harm or injustice to the
defendant resulted, and there was no evidence in the record supporting
a finding that the instructions guided the jury to discount any fact or
set of facts inconsistent with the defendant’s guilt, as the evidence
presented did not establish that the decedent’s negligent conduct con-
tributed so substantially and materially to her own death that the defen-
dant could not have been a proximate cause of the death, and the jury’s
finding that the defendant’s negligence was a proximate cause of the
decedent’s death was supported by overwhelming evidence.

2. The trial court did not err when it provided the jury with a copy of the
jury charge during deliberations, as that was a permissible practice and
within the discretion of the court.

Argued April 16—officially released August 28, 2018

Procedural History

Information charging the defendant with the crime
of negligent homicide with a commercial motor vehicle,
brought to the Superior Court in the judicial district of
New London at Norwich, geographical area number
twenty-one, and tried to the jury before A. Hadden, J.;
verdict and judgment of guilty, from which the defen-
dant appealed to this court. Affirmed.

John F. Geida, for the appellant (defendant).

Timothy J. Sugrue, assistant state’s attorney, with
whom, on the brief, were Michael L. Regan, state’s
attorney, and Thomas M. DeLillo, senior assistant
state’s attorney, for the appellee (state).

Opinion

SHELDON, J. The defendant, Lin Qi Si, appeals from
the judgment of conviction, rendered against him after
a jury trial, on the charge of negligent homicide with
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a commercial motor vehicle in violation of General Stat-
utes § 14-222a (b).1 The defendant was tried on that
charge under a long form information dated August 16,
2016, in which the state alleged that on December 5,
2012, he negligently operated a commercial motor vehi-
cle at the intersection of Sandy Desert Road and Trading
Cove Road on the premises of the Mohegan Sun Casino
(casino) in Montville, and thereby caused the death of
the decedent, Pui Ying Tam Li. On appeal, the defendant
claims that the trial court erred by (1) failing to instruct
the jury properly on the essential element of causation
and (2) providing the jury with a copy of the jury charge
during deliberations.2 We affirm the judgment of the
trial court.

The jury reasonably could have found the following
facts. On December 5, 2012, the defendant was working
as a bus driver for the Travel Sun Bus Company. At
approximately 12:15 p.m. on that day, he departed from

1 General Statutes § 14-222a (b) provides: ‘‘Any person who, in conse-
quence of the negligent operation of a commercial motor vehicle, causes
the death of another person shall be fined not more than two thousand five
hundred dollars or imprisoned not more than six months, or both.’’

2 The defendant also claims that a decedent’s contributory negligence
should be considered by the jury when the basis for the prosecution is
common-law negligence. We conclude that this claim was abandoned and
do not reach the claim on the merits. ‘‘The court shall not be bound to
consider a claim unless it was distinctly raised at the trial or arose subsequent
to the trial.’’ Practice Book § 60-5. ‘‘We are not required to review issues
that have been improperly presented to this court through an inadequate
brief . . . . Analysis, rather than mere abstract assertion, is required in
order to avoid abandoning an issue by failure to brief the issue properly.’’
(Internal quotation marks omitted.) State v. Fowler, 178 Conn. App. 332,
345, 175 A.3d 76 (2017), cert. denied, 327 Conn. 999, 176 A.3d 556 (2018).

In our review of the record, this court could find only one reference to
contributory negligence by defense counsel, as he noted, ‘‘that’s an issue
for another day.’’ In his brief, the defendant’s argument on the issue is two
paragraphs long with no references to the law or facts in the record. Because
defense counsel did not request that the trial court give an instruction on
contributory negligence, did not take exception to the lack of such instruc-
tion and did not brief the issue beyond a bare assertion, we conclude that
he has abandoned this claim.
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Boston, Massachusetts with at least forty passengers
and traveled to the casino in Montville, Connecticut.
At or about 2:52 p.m., after dropping his passengers off
at the casino and driving out of the bus parking lot, he
stopped in the southbound lane of Trading Cove Road
at a traffic light controlling its intersection with Sandy
Desert Road. As Sandy Desert Road enters the intersec-
tion from the east, it has three westbound lanes and
one large eastbound lane. The intersection is situated
between the casino employee parking lot to the north-
west and the Eagleview Employment Center to the
southeast, where shuttle buses transport employees to
and from the casino. While he was stopped at the light,
the defendant saw the decedent and her coworker, Tung
Lun Hom, cross Trading Cove Road in an easterly direc-
tion in the crosswalk directly in front of his bus. The
two continued walking to the sidewalk on the corner
to the defendant’s left, then turned right toward the
start of the southbound crosswalk across Sandy Desert
Road. Before entering the crosswalk, Hom looked at
the traffic light to his right, which controlled westbound
traffic stopped on Sandy Desert Road, and saw that it
was red. He did not look, however, at the signal on the
southeast corner of the intersection controlling pedes-
trian traffic on the crosswalk itself. When he did not
see any vehicles coming, he entered the crosswalk and
began to cross Sandy Desert Road with the decedent
close behind him.

Meanwhile, the defendant’s traffic light on Trading
Cove Road turned green. He looked left, right, and then
back at the traffic light before him, and began to make
a legal left turn into the eastbound lane of Sandy Desert
Road. At the same time, Hom and the decedent had
walked southbound in the crosswalk, almost all the
way across Sandy Desert Road, when Hom noticed the
bus suddenly approaching them from behind. He imme-
diately ran but fell down, and thus did not see what
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happened to the decedent. While making his turn, the
defendant hit the decedent with his bus; she later died
of ‘‘multiple blunt traumatic injuries.’’ The defendant
did not see the decedent until the moment the bus
struck her.

A second eyewitness, Charles Trolan, was stopped
at the traffic light at the same intersection on Sandy
Desert Road, facing westbound in the lane closest to
the center of the road. The decedent and Hom walked
in front of his car as they crossed Sandy Desert Road
in a southerly direction. Trolan saw the decedent fall
to the ground but did not see what happened to her
before she fell because he was looking past her, down
the street to his left, for a parking spot. Because the
decedent fell to Trolan’s left, he reasoned that she was
more than halfway across the street when the bus hit
her.

A surveillance camera at the Eagleview Employment
Center, on the southeast corner of the intersection,
captured part of the incident on video. Hom and the
decedent can be seen in the video crossing in front of
the defendant’s bus as it stood at the light on Trading
Cove Road just seconds before the impact. No vehicles,
other than the defendant’s bus, drove through the inter-
section after they began to cross Trading Cove Road.
A ‘‘brown patch’’ obscured part of the camera’s view,
so the video does not clearly show where they were
located in the roadway when the defendant’s bus began
to turn, nor does it show where they were when the
decedent was struck by the bus. Photographs of the
scene reveal that after the impact, the bus came to a
stop straddling the crosswalk in the eastbound lane of
Sandy Desert Road. The beginning of a skid mark just
behind the bus is also visible in the photographs.

Retired State Trooper James Foley, an expert in acci-
dent reconstruction, went to the scene at about 4:30
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p.m. on the day of the accident to gather physical evi-
dence, create a diagram of the scene, and ascertain
the timing sequence of the pedestrian crosswalk signal.
Based on the video, the location of the bus when it
stopped, and the skid mark, he opined that the decedent
was hit while she was in the crosswalk on the far side
of Sandy Desert Road from where she had begun to
cross it. The photographs also show the decedent’s
clothing, which had been cut away to facilitate emer-
gency medical treatment at the place where she fell,
lying in the roadway in front and to the right of the bus
where it came to rest. Foley’s original diagram of the
scene was drawn to scale; however, the key on the
diagram that indicates distances was enlarged after the
diagram was created, so he could not be sure that using
the diagram to calculate distances would lead to accu-
rate results.

State Trooper Jeffrey Rogers, the lead investigator
on the case, determined that the pedestrian crosswalk
signal controlling the crosswalk on the east side of the
intersection was either flashing red or solid red when
the decedent began to cross Sandy Desert Road at that
location; either signal would have indicated to a pedes-
trian in the decedent’s location that it was unsafe to
cross the road at that time and place. An inspection of
the bus revealed that it had no mechanical problems
that could have contributed to the accident. December
5, 2012, was a cold, clear day.

The trial court held a charging conference in cham-
bers and later summarized the contents of the confer-
ence on the record. The court then noted that defense
counsel had requested that the jury be instructed that,
‘‘if the negligence of the decedent was the sole proxi-
mate cause, that that is, in fact, a defense . . . .’’ The
court went on to say, ‘‘I did, in fact, point out [that]
this sentence is a sentence that is in compliance with
the law and is contained within the segment of my
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charge that describes the obligation of the state to prove
beyond a reasonable doubt that the defendant was the
proximate cause of the death. And I will, in fact, empha-
size that by repeating that at the end of that paragraph.’’

In its charge, the court identified the four elements
of negligence and gave the following instructions on
the element of causation: ‘‘The third element is that the
defendant’s negligent operation of the motor vehicle
was the proximate cause of . . . the death . . . .
Proximate cause does not necessarily mean the last act
[of] cause, or the act in point of time nearest to the
death . . . . An act or omission to act is a proximate
cause of death when it substantially and materially con-
tributes, in a natural and continuous sequence, unbro-
ken by an efficient, intervening cause, to the death
. . . . When the result is a foreseeable and natural
result of the defendant’s conduct, the law considers
the chain of legal causation unbroken and holds the
defendant criminally responsible.’’

The court concluded its instructions on proximate
causation by saying: ‘‘Keep in mind that any negligence
on the part of the decedent . . . is irrelevant to your
determination of the defendant’s guilt or nonguilt of this
charge. [The decedent’s] reasonable or unreasonable
conduct does not relieve the defendant from his duty
to operate his motor vehicle in a careful and cautious
manner. Remember that it is the state’s obligation to
prove the element that it was the defendant’s negligent
operation of a motor vehicle which caused the death
of the decedent and not the negligence of the [decedent]
which led directly to the death.’’ The defendant chal-
lenges these last three sentences of the charge in this
appeal.

After concluding its deliberations, the jury returned
a verdict of guilty on the charge of negligent homicide
with a commercial motor vehicle. The defendant was
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sentenced thereafter to six months’ incarceration, with
the execution of that sentence suspended, and two
years of probation. This appeal followed.

As an initial matter, we note that defense counsel
failed to submit a written request to charge on the
element of causation pursuant to Practice Book § 42-
16. ‘‘An appellate court shall not be bound to consider
error as to the giving of, or the failure to give, an instruc-
tion unless the matter is covered by a written request
to charge or exception has been taken by the party
appealing immediately after the charge is delivered.
Counsel taking the exception shall state distinctly the
matter objected to and the ground of exception.’’ Prac-
tice Book § 42-16. Even so, we conclude that counsel
adequately stated his objection on the record before
the jury charge and properly excepted to the charge
after it was given. Furthermore, the state has not argued
on appeal that the defendant failed to properly preserve
this claim. We will, therefore, address the merits of the
defendant’s claim of instructional error.

I

The defendant claims that the court improperly
instructed the jury because (1) it failed to instruct the
jurors that it would be a complete defense to the charge
of negligent homicide with a commercial motor vehicle
that the decedent’s negligence was the sole proximate
cause of her own death, and (2) the jury charge was
materially misleading with respect to the element of
proximate causation. We conclude that the substance
of the requested instruction was addressed in the
charge. We further conclude that, although certain por-
tions of the instructions misstated the applicable law,
the charge as a whole actually heightened the state’s
burden of proof on the element of causation to the
benefit of the defendant. Therefore, any instructional
error was harmless.
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‘‘We begin with the well established standard of
review governing claims of instructional impropriety.
[I]ndividual jury instructions should not be judged in
artificial isolation, but must be viewed in the context
of the overall charge. . . . The pertinent test is whether
the charge, read in its entirety, fairly presents the case
to the jury in such a way that injustice is not done to
either party under the established rules of law. . . .
Thus, [t]he whole charge must be considered from the
standpoint of its effect on the [jurors] in guiding them
to the proper verdict . . . and not critically dissected
in a microscopic search for possible error. . . .
Accordingly, [i]n reviewing a constitutional challenge
to the trial court’s instruction, we must consider the jury
charge as a whole to determine whether it is reasonably
possible that the instruction misled the jury. . . . In
other words, we must consider whether the instructions
[as a whole] are sufficiently correct in law, adapted to
the issues and ample for the guidance of the jury.’’
(Internal quotation marks omitted.) State v. Hampton,
293 Conn. 435, 452–53, 988 A.2d 167 (2009).

‘‘A jury instruction that improperly omits an essential
element from the charge constitutes harmless error if
a reviewing court concludes beyond a reasonable doubt
that the omitted element was uncontested and sup-
ported by overwhelming evidence, such that the jury
verdict would have been the same absent the error.’’
(Emphasis omitted; internal quotation marks omitted.)
State v. Davis, 255 Conn. 782, 794, 772 A.2d 559 (2001).

‘‘[N]egligent homicide with a motor vehicle is a motor
vehicle violation and not an offense within the meaning
of General Statutes § 53a-24. We first note that the
degree of negligence prohibited by this statute is equiva-
lent to the ordinary civil standard of negligence, namely,
the failure to use due care.’’ (Internal quotation marks
omitted.) State v. Kluttz, 9 Conn. App. 686, 694–95, 521
A.2d 178 (1987).
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‘‘The essential elements of a cause of action in negli-
gence are well established: duty; breach of that duty;
causation; and actual injury . . . .’’ (Internal quotation
marks omitted.) Giacalone v. Housing Authority, 306
Conn. 399, 418, 51 A.3d 352 (2012) (Zarella, J., concur-
ring). In a criminal case, ‘‘the state must prove every
fact necessary to constitute the crime with which [the
defendant] is charged beyond a reasonable doubt.’’
(Internal quotation marks omitted.) State v. Salz, 226
Conn. 20, 28, 627 A.2d 862 (1993).

The first two elements of negligent homicide with a
commercial motor vehicle are that the defendant had
a duty to use due care in operating a commercial motor
vehicle and breached that duty. See Giacalone v. Hous-
ing Authority, supra, 306 Conn. 419 (Zarella, J., concur-
ring). ‘‘The ultimate test of the existence of the duty to
use care is found in the foreseeability that harm may
result if it is not exercised. . . . [T]he test is, would the
ordinary [person] in the defendant’s position, knowing
what he knew or should have known, anticipate that
harm of the general nature of that suffered was likely
to result . . . .’’ (Internal quotation marks omitted.) Id.
‘‘A defendant’s duty and breach of duty is measured by
a reasonable care standard, which is the care [that] a
reasonably prudent person would use under the circum-
stances.’’ (Internal quotation marks omitted.) Kumah
v. Brown, 160 Conn. App. 798, 804, 126 A.3d 598, cert.
denied, 320 Conn. 908, 128 A.3d 953 (2015).

The state must next prove that the defendant’s breach
of his duty of care caused the decedent’s death. ‘‘[I]n
order for legal causation to exist in a criminal prosecu-
tion, the state must prove beyond a reasonable doubt
that the defendant was both the cause in fact, or actual
cause, as well as the proximate cause of the victim’s
[death].’’ (Internal quotation marks omitted.) State v.
Collins, 100 Conn. App. 833, 843, 919 A.2d 1087, cert.
denied, 284 Conn. 916, 931 A.2d 937 (2007). ‘‘Proximate
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cause in the criminal law does not necessarily mean
the last act of cause, or the act in point of time nearest
to death. The concept of proximate cause incorporates
the notion that an accused may be charged with a crimi-
nal offense even though his acts were not the immediate
cause of death. An act or omission to act is the proxi-
mate cause of death when it substantially and materially
contributes, in a natural and continuous sequence,
unbroken by an efficient, intervening cause, to the
resulting death.’’3 (Internal quotation marks omitted.)
State v. Spates, 176 Conn. 227, 233–34, 405 A.2d 656
(1978), cert. denied, 440 U.S. 922, 99 S. Ct. 1248, 59 L.
Ed. 2d 475 (1979).

‘‘[A] jury instruction with respect to proximate cause
must contain, at a minimum, the following elements:
(1) an indication that the defendant’s conduct must
contribute substantially and materially, in a direct man-
ner, to the victim’s injuries; and (2) an indication that
the defendant’s conduct cannot have been superseded
by an efficient, intervening cause that produced the
injuries.’’ State v. Leroy, 232 Conn. 1, 13, 653 A.2d
161 (1995).

‘‘[C]ontributory negligence is not a defense in a . . .
[prosecution for] negligent homicide [with a motor vehi-
cle] . . . unless such negligence on the part of the
decedent is found to be the sole proximate cause of
[the] death.’’ State v. Scribner, 72 Conn. App. 736, 741,
805 A.2d 812 (2002). ‘‘If it is shown that the sole proxi-
mate cause of death is the decedent’s own negligence

3 A useful, alternative way of characterizing conduct that is an actual
cause of the result but is not a proximate cause, is to say that the conduct
has been reduced to the point of triviality or inconsequence. ‘‘Remote or
trivial [actual] causes are generally rejected because the determination of
the responsibility for another’s injury is much too important to be distracted
by explorations for obscure consequences or inconsequential causes.’’ (Inter-
nal quotation marks omitted.) Doe v. Manheimer, 212 Conn. 748, 758, 563
A.2d 699 (1989), overruled in part on other grounds by Stewart v. Federated
Dept. Stores, Inc., 234 Conn. 597, 608, 662 A.2d 753 (1995).
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rather than that of the defendant, there can be no con-
viction . . . . If, however, the defendant’s negligence
was the cause of the decedent’s death, the defendant
would be responsible under the statute whether or not
the decedent’s failure to use due care contributed to
his injuries, since contributory negligence is no defense
in such a case.’’ (Citation omitted.) State v. Pope, 6
Conn. Cir. Ct. 712, 714, 313 A.2d 84 (1972).

The complete defense of sole proximate cause to the
charge of negligent homicide with a commercial motor
vehicle is available only in circumstances where some
act or omission, other than the defendant’s negligence,
is shown to have been the only conduct that contributed
substantially and materially to the decedent’s death.
Proof that the decedent was the sole proximate cause
of her own death is necessarily inconsistent with the
proof required for conviction, that the defendant’s negli-
gence was a proximate cause of the death. In the event
such a sole proximate cause is proved, the state will
have failed to prove an essential element of the charge
and the defendant must be found not guilty. Where, by
the same token, a defendant’s negligence is proved to
have been a proximate cause of the decedent’s death
notwithstanding the causative contribution of other
concurrent causes to that death, then proof of such
proximate causation necessarily disproves that any
other cause was the sole proximate cause of the death.
With these principles in mind, we turn to the charge as
given in the present case.

The defendant first claims that the court improperly
instructed the jury because it failed to give an instruc-
tion that it would be a complete defense to the charge
of negligent homicide with a commercial motor vehicle
that the decedent’s negligence was the sole proximate
cause of her own death. We conclude that the trial
court did not err because, although it did not give the
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requested instruction verbatim, it included the sub-
stance of such a charge in its instruction. Before the
court gave the challenged instructions, it correctly
charged the jury that proximate cause is an essential
element of negligent homicide with a commercial motor
vehicle that the state must prove beyond a reasonable
doubt by including the required language for an ade-
quate instruction on proximate causation from State
v. Leroy, supra, 232 Conn. 13. In doing so, the court
effectively instructed the jury that the state must dis-
prove the defense of sole proximate cause because
proof that the defendant’s negligence proximately
caused the decedent’s death is necessarily inconsistent
with any claim that some other, concurrent cause was
the sole proximate cause of the death.

The defendant also claims that the jury charge was
misleading. Specifically, the defendant argues that the
instructions on proximate causation could have led the
jury to disregard the conduct of the decedent entirely
and, thus, to ignore the possibility that she was the sole
proximate cause of her own death. Although a portion
of the instructions misstated the applicable law, we
conclude that the instructions actually heightened the
state’s burden of proof to the benefit of the defendant
so that no injustice to the defendant resulted. We further
conclude that the charge as a whole did not lead the
jury to disregard any fact or set of facts that might
have been found to raise reasonable doubt as to the
defendant’s guilt.

The first challenged sentence at the end of the court’s
instructions on proximate causation was as follows:
‘‘Keep in mind that any negligence on the part of the
decedent . . . is irrelevant to your determination of
the defendant’s guilt or nonguilt of this charge.’’ This
instruction is correct if read literally; the defendant
is, in fact, legally responsible for his own negligence
regardless of whether the decedent’s conduct was also
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negligent. The concern raised by this instruction, how-
ever, is that the jury might interpret the word ‘‘negli-
gence’’ to mean conduct and, thus, might be led to
disregard facts suggesting that the decedent’s negligent
conduct was the sole proximate cause of her own death.
The conduct of the decedent is entirely relevant to the
defendant’s guilt in the sense that it is a critical part of
the circumstances surrounding the defendant’s alleged
negligence, which are obviously necessary for the jury
to consider in determining whether the state has proved
the essential elements of its case against him. If the
decedent’s negligent conduct contributed so substan-
tially and materially to her own death as to reduce the
causative contribution of the defendant’s negligence to
the point that it was not substantial or material, then the
defendant could not be convicted of negligent homicide
with a commercial motor vehicle because his negli-
gence could not be found to have been a proximate
cause of the decedent’s death.

The second challenged sentence in the causation
instructions reads as follows: ‘‘[The decedent’s] reason-
able or unreasonable conduct does not relieve the
defendant from his duty to operate his motor vehicle
in a careful and cautious manner.’’ This instruction is
a correct statement of law. See Wagner v. Clark Equip-
ment Co., 243 Conn. 168, 183, 700 A.2d 38 (1997).

The final challenged sentence in the causation
instructions reads as follows: ‘‘Remember that it is the
state’s obligation to prove the element that it was the
defendant’s negligent operation of a motor vehicle
which caused the death of the decedent and not the
negligence of the [decedent] which led directly to the
death.’’ If the court had instructed the jury that it was the
state’s obligation to prove that the defendant’s negligent
operation of a commercial motor vehicle proximately
caused the death of the decedent and stopped there,
its instruction would have been completely correct.
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Instead, however, the court erred when it went on to
state that it was also the state’s obligation to prove that
it was ‘‘not the negligence of the [decedent] which led
directly to the death.’’

Although the court’s stated purpose in so instructing
the jury was to emphasize the complete defense of sole
proximate cause, this language overstated the state’s
burden of proof in two ways. First, the court’s instruc-
tion suggested that the state must prove that the defen-
dant’s negligence was the only proximate cause of the
decedent’s death. Second, it suggested, more particu-
larly, that the state must disprove that the decedent’s
negligence was a proximate cause of her own death.
Neither proposition is legally correct.

To begin with, it is well established that a cause can
be a proximate cause of a result or consequence even
if it is not the only cause of that result or consequence.
See Coburn v. Lenox Homes, Inc., 186 Conn. 370, 383,
441 A.2d 620 (1982). Each of several concurrent causes
of a death can thus be a proximate cause of the death if
it contributed substantially and materially to producing
that result. As long as a particular act of negligence by
a defendant is proved to have been a substantial factor
in causing a death by contributing materially to produc-
ing it, the state can meet its burden of proof as to
proximate causation without disproving that any other
cause was also a proximate cause of the death. See
Rawls v. Progressive Northern Ins. Co., 310 Conn. 768,
777, 83 A.3d 576 (2014). There is, moreover, no specific
rule requiring the state to disprove that the decedent’s
own negligence was a proximate cause of her own
death, for even if such negligence was a proximate
cause, that fact, as previously noted, would not affect
the defendant’s guilt unless such negligence was shown
to have been the sole proximate cause of the death.
Here, then, by requiring the state to disprove that the
decedent’s negligence was a proximate cause of her
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own death, the court required the state to prove more
than the law required of it to establish the element of
causation. The state’s burden of proof was in no way
diminished by these instructions; instead, the charge
doubly enhanced the burden that the state had to meet
to establish proximate causation and, therefore, caused
the defendant no harm or resulting injustice.

Furthermore, we must observe that there is no evi-
dence in the record supporting a finding that the instruc-
tions guided the jury to discount any fact or set of facts
inconsistent with the defendant’s guilt. The evidence
presented did not establish that the decedent’s negligent
conduct contributed so substantially and materially to
her own death that the defendant could not have been
a proximate cause of the death. There was, for example,
no evidence that the decedent darted into the street
from a place where she could not have been seen or her
actions could not have been anticipated by a reasonably
prudent bus driver exercising due care under the cir-
cumstances. Instead, overwhelming evidence was pre-
sented that the decedent was established in the
roadway, having walked in the crosswalk, in front of
at least three lanes of westbound traffic, while the
defendant was turning his bus in her direction. Two
eyewitnesses testified that she was more than halfway
across Sandy Desert Road when the bus struck her. An
expert opined that she was in the crosswalk at the time
of impact and was closer to her destination across the
roadway than to the point where she had entered the
crosswalk. Photographs of the scene supported his
opinion. There were, moreover, no external factors doc-
umented in the record, such as other vehicles, inclement
weather, or mechanical problems with the bus that
might have been found to negate the defendant’s negli-
gence or to reduce its causative contribution to the
decedent’s death to the point that it was not a proximate
cause of the death. It was a clear day and the defendant’s
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vision was unobstructed. The defendant admitted that
he looked at the light in front of him, not at the cross-
walk to his left, as he began to make his fatal left turn.

The most persuasive fact in favor of the defendant’s
trial theory was the uncontested evidence that the dece-
dent crossed the street against the pedestrian crosswalk
signal. However, this fact alone was not so powerful
as to reduce the defendant’s causative contribution to
the decedent’s death to the point that it was no longer
substantial or material. Even if the jury found that the
decedent crossed the street unlawfully, that would at
most have suggested that her negligence contributed
substantially and materially to, and thus proximately
caused her death, not that it was the sole proximate
cause of her death. The defendant failed to see the
decedent in the roadway with no evidence in the record
as to why, in the exercise of reasonable care, he could
not have done so in time to avoid striking her when he
made his turn. Therefore, we conclude that the jury’s
finding that the defendant’s negligence was a proximate
cause of the decedent’s death was supported by over-
whelming evidence. For that reason as well, the court’s
instructional errors that increased the state’s burden
of proof as to causation had no prejudicial impact on
the jury’s verdict.

II

The defendant’s next claim on appeal is that the trial
court erred by providing the jury with a copy of the
jury charge during deliberations. We conclude that this
is a permissible practice and within the discretion of
the trial court. ‘‘[T]he practice of submitting written
instructions to the jury is permissible . . . .’’ State v.
Jennings, 216 Conn. 647, 665, 583 A.2d 915 (1990). More-
over, Practice Book § 42-23 (b) states in relevant part:
‘‘The judicial authority may, in its discretion, submit to
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the jury . . . (2) [a] copy or tape recording of the judi-
cial authority’s instructions to the jury . . . .’’ There-
fore, we conclude that the court’s decision to provide
the jury with a copy of the jury charge during delibera-
tions was within the discretion of the trial court, and
there was no error.

The judgment is affirmed.

In this opinion the other judges concurred.

STATE OF CONNECTICUT v. JALENN JACKSON
(AC 39522)

DiPentima, C. J., and Bright and Harper, Js.

Syllabus

Convicted of the crime of sexual assault in the first degree, the defendant
appealed to this court. The defendant was originally charged with, inter
alia, the crime of unlawful restraint in the first degree and found not
guilty of that charge by a jury. When the jury deadlocked on three
charges of sexual assault in the first degree, the state elected to retry
the defendant on those charges and the defendant waived his right to
a jury trial. Following a trial to the court, the court rendered a judgment
of guilty of one count of sexual assault in the first degree. On appeal,
the defendant claimed that the trial court improperly and in violation
of the collateral estoppel component of the double jeopardy clause of
the United States constitution admitted into evidence a portion of a
witness’ statement to the police, which concerned the defendant’s
alleged use of a sweater that was wrapped around the victim’s face to
restrain the victim during the sexual assault, that the jury in his first
trial necessarily had rejected when it found the defendant not guilty of
the unlawful restraint charge. The state claimed that the defendant’s
double jeopardy claim was not preserved and, thus, not reviewable.
Held that the admission of the evidence regarding the use of the sweater
did not violate the defendant’s fifth amendment guarantee against double
jeopardy: although the issue was not brought to the attention of the
trial court in the precise manner in which it was raised on appeal,
defense counsel’s repeated argument that the defendant had been found
not guilty of unlawful restraint and that any facts from the first trial
that were related to that charge should not be admitted to prove restraint
related to the sexual assault charges in the second trial sufficiently
apprised the court of the nature of the issue so as to preserve it for
appellate review; moreover, a finding of not guilty on the charge of
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unlawful restraint and a finding that the witness made a credible state-
ment about the defendant’s use of the sweater were not mutually exclu-
sive findings, or in any way inconsistent, in that the jury reasonably
could have believed the witness’ statement regarding the sweater but
found that the statement did not establish or demonstrate that the
defendant had the intent to unlawfully restrain the victim, and the defen-
dant failed to demonstrate that the jury, in finding him not guilty of
unlawful restraint in the first trial, necessarily rejected the witness’
statement and necessarily concluded that the sweater was not used
during the sexual assault, as the witness did not tell the police that the
defendant used the sweater to restrict the victim’s movements with the
intent to interfere substantially with her liberty, but rather stated that
the defendant used the sweater for the purpose of quieting the victim’s
screams after the defendant already had been engaging in sexual inter-
course with her.

Argued April 11—officially released August 28, 2018

Procedural History

Information charging the defendant with three counts
of the crime of sexual assault in the first degree, brought
to the Superior Court in the judicial district of Danbury
and tried to the court, Russo, J.; judgment of guilty of
one count of sexual assault in the first degree, from
which the defendant appealed to this court. Affirmed.

Erica A. Barber, assigned counsel, for the appel-
lant (defendant).

Timothy J. Sugrue, assistant state’s attorney, with
whom, on the brief, were Stephen J. Sedensky, III,
state’s attorney, and Colleen P. Zingaro, assistant
state’s attorney, for the appellee (state).

Opinion

BRIGHT, J. The defendant, Jalenn Jackson, appeals
from the judgment of conviction, rendered after a trial
to the court, of one count of sexual assault in the first
degree in violation of General Statutes § 53a-70 (a) (1).1

The defendant claims that the trial court improperly

1 The court rendered a judgment of acquittal on two additional charges
of sexual assault in the first degree in violation of § 53a-70 (a) (1).
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and in violation of the collateral estoppel component
of the double jeopardy clause of the United States con-
stitution2 admitted into evidence a portion of a witness’
statement that the jury in his previous trial necessarily
had rejected when it found the defendant not guilty on
the charge of unlawful restraint. We affirm the judgment
of the trial court.

The defendant originally was charged, via long form
information dated March 10, 2015, with: three counts
of sexual assault in the first degree in violation of § 53a-
70 for digital, oral, and penile penetration of the victim
without her consent and with the use of force; one count
of sexual assault in the first degree as an accessory in
violation of General Statutes §§ 53a-8 and 53a-70; one
count of unlawful restraint in the first degree in viola-
tion of General Statutes § 53a-95, which was based on
the state’s theory that the defendant had restrained the
victim with a sweater during the act of penile-vaginal
intercourse; and one count of burglary in the third
degree in violation of General Statutes § 53a-103. Fol-
lowing a trial, the jury deadlocked on the three charges
of sexual assault in the first degree, and it found the
defendant not guilty of the remaining three charges.
The state elected to retry the defendant on the three
charges of sexual assault in the first degree. The defen-
dant waived his right to be tried by a jury and his case,
instead, was tried to the court, Russo, J.

2 The parties use the term ‘‘collateral estoppel’’ throughout their appellate
briefs. Previous case law also has employed this term when addressing
claims similar to the one being made by the defendant. We observe, however,
that the United States Supreme Court recently determined that ‘‘ ‘issue
preclusion’ is the more descriptive term’’ for such claims. Bravo-Fernandez
v. United States, U.S. , 137 S. Ct. 352, 356 n.1, 196 L. Ed. 2d 242
(2016), citing Yeager v. United States, 557 U.S. 110, 120, n.4, 129 S. Ct.
2360, 174 L. Ed. 2d 78 (2009), and 1 Restatement (Second), Judgments § 27,
comment (b), pp. 251–52 (1980). Nevertheless, although we recognize that
‘‘issue preclusion’’ is now the preferred term of the United States Supreme
Court, because of our prior precedent and the parties’ arguments, we use
the term ‘‘collateral estoppel’’ in this opinion.
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The following facts, as set forth by the trial court
in its oral decision or as reasonably revealed by the
evidence in the record, inform our review. Beginning
in March, 2013, the victim,3 who was from New York,
began staying with her friend, A, in Danbury. On the
evening of April 25, 2013, the victim and A went to a
club in Danbury, where the victim became intoxicated.
When the club closed, the victim went to look for A,
but could not find her. She waited by the door to the
club and began to cry. The defendant, Dylan Kennedy
and two other men were riding in a vehicle in the area
of the club looking for women with whom they could
talk. The men saw the victim and parked alongside the
sidewalk near where she was standing. One of the men
began speaking to the victim. The victim told them that
she could not find A. Soon thereafter, the victim got into
the vehicle and went with the men with the intention
of finding A, who the men said had gone to a party.
The men drove the victim to the party, but by the time
they arrived at the purported location of the party on
Chestnut Street, the party had broken up. The other
two men drove away in the car, so the defendant, Ken-
nedy and the victim walked to the Harambee Center
(center), where the defendant and Kennedy sometimes
slept. The victim thought the men were being helpful,
and she was not concerned about her safety because
she thought they were gay. The building was dark when
they went inside. The men and the victim played basket-
ball for a while. The defendant was complimenting the
victim and ‘‘hitting on [her].’’ The three then went to a
room on the second floor of the center, where they sat
on two couches.

The defendant caressed the victim’s leg, unzipped
her pants and aggressively put his hands down her

3 In accordance with our policy of protecting the privacy interests of the
victims of sexual abuse, we decline to identify the victim or others through
whom the victim’s identity may be ascertained. See General Statutes § 54-86e.
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pants and digitally penetrated her vagina. The victim
attempted to rebuff the defendant’s advances and told
him that she felt sick. Nevertheless, the defendant
removed the victim’s pants and performed oral sex on
her, pulling her legs open. Kennedy then approached
the defendant and the victim, and he began kissing the
victim. The defendant, while positioned face to face on
top of the victim, inserted his penis into her vagina.
The victim told the defendant ‘‘no, I don’t want to do
this, I don’t want to do this, I don’t want to do this, no,
I shouldn’t do this, I don’t want to do this.’’ She also
told him ‘‘it [is] hurting, please stop . . . .’’ The victim
then told the defendant she was going to ‘‘puke,’’ and
the defendant responded by telling the victim to turn
around so he could position himself behind her while
vaginally penetrating her. Although the victim complied,
she was crying and screaming for him to stop, to no
avail. She lost consciousness or awareness soon
thereafter.

Despite the victim’s testimony that she lost con-
sciousness, Kennedy stated to the police4 that the victim
continued to scream and cry when the defendant took
her from behind, and that, to help muffle the victim’s
screams and to try to keep her quiet, the defendant
then wrapped a sweater around her face and pulled
tightly, jerking her head back, as she was struggling
while the defendant continued to penetrate her. Ken-
nedy also told the police that he did not ‘‘want to throw
[the defendant] under the bus. . . . He’s my good
friend.’’ Nevertheless, he stated that the defendant ‘‘like,
you know, force[d] his way. . . . He pretty much made
[the victim] have sex with him. . . . [H]e got on top

4 Kennedy’s statement to the police was admitted into evidence for sub-
stantive purposes at both trials pursuant to State v. Whelan, 200 Conn. 743,
513 A.2d 86, cert. denied, 479 U.S. 994, 107 S. Ct. 597, 93 L. Ed. 2d 598
(1986). Although the defendant objected to the admission of the statement
at his second trial, he does not challenge on appeal the trial court’s decision
overruling his objection and admitting the statement.
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of her and stuff, started kissing her, and she was . . .
saying no. . . . No. No. No. . . . [He] started kissing
her neck and stuff and then she was saying no, no, and
then he proceeded to take off her pants.’’ When the
police asked Kennedy about marks on the victim, he
told them that the defendant ‘‘gave her a hickey,’’ and
that ‘‘he was biting her.’’ Kennedy also conceded that
the victim was telling the defendant to stop because
it hurt.

In the morning, the victim awoke in the center, naked,
with the sweater still wrapped around her face. She
scrambled to find her clothes and got dressed, putting
the sweater over her clothes. She ran down the stairs
of the center and found her way to A’s apartment, where
she reported to A what had occurred. The victim went
to the hospital and reported that she had been sexually
assaulted. Thereafter, Kennedy and the defendant
were arrested.5

At the conclusion of his first trial, the jury had dead-
locked on the three charges of sexual assault in the
first degree, and it had found the defendant not guilty
of the remaining three charges. The state then elected
to retry the defendant on the three charges of sexual
assault in the first degree. Following a trial to the court,
the court, relying in significant part on the similarity it
found between this case and State v. Rothenberg, 195
Conn. 253, 487 A.2d 545 (1985), rendered a judgment
of conviction on one count of sexual assault in the first
degree based on the defendant’s use of force to compel
the victim to engage in penile-vaginal intercourse. The
court rendered a judgment of acquittal on the charges
of sexual assault in the first degree that were based on
the defendant’s digital and oral penetration of the vic-
tim. This appeal followed.

5 The record reveals that Kennedy pleaded guilty to sexual assault in the
first degree and received a sentence of twenty years incarceration, execution
suspended after ten years, with ten years of probation.
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In his appellate brief, the defendant sets forth, as the
‘‘sole issue presented on appeal . . . whether the doc-
trine of collateral estoppel, as embodied in the fifth
amendment [to the United States constitution] guaran-
tee against double jeopardy, and as set forth in State
v. Aparo, 223 Conn. 384, [614 A.2d 401] (1992), [cert.
denied, 507 U.S. 972, 113 S. Ct. 1414, 1415, 122 L. Ed.
2d 785 (1993)], barred the trial court from considering
and relying upon certain allegations of fact that the
state failed to establish in the first trial to find [the
defendant] guilty in the second trial, namely that the
defendant had restrained [the victim] with a sweater
during the alleged sexual assaults.’’ He claims: ‘‘When
a jury [found] the defendant [not guilty] of unlawful
restraint, but failed to reach a verdict on other counts,
and it is clear from the record that the jury had a reason-
able doubt about certain ultimate facts relating to the
[unlawful restraint] count, the doctrine of collateral
estoppel prohibits the trial court from considering and
relying on those facts to find the defendant guilty on
one of the hung counts in a subsequent trial.’’6 Addition-
ally, the defendant argues: ‘‘The trial court’s reliance
on the restraint evidence rejected by the defendant’s

6 The crime of unlawful restraint in the first degree is set forth in § 53a-
95, which provides: ‘‘(a) A person is guilty of unlawful restraint in the first
degree when he restrains another person under circumstances which expose
such other person to a substantial risk of physical injury.

‘‘(b) Unlawful restraint in the first degree is a class D felony.’’
The definition of restrain is set forth in General Statutes § 53a-91 (1),

which provides: ‘‘ ‘Restrain’ means to restrict a person’s movements inten-
tionally and unlawfully in such a manner as to interfere substantially with
his liberty by moving him from one place to another, or by confining him
either in the place where the restriction commences or in a place to which
he has been moved, without consent. As used herein ‘without consent’
means, but is not limited to, (A) deception and (B) any means whatever,
including acquiescence of the victim, if he is a child less than sixteen years
old or an incompetent person and the parent, guardian or other person or
institution having lawful control or custody of him has not acquiesced in
the movement or confinement.’’
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jury in the first trial to find him guilty of sexual assault
in the second trial constitutes reversible legal error.’’7

The state argues that the defendant’s double jeopardy
claim is waived and unreviewable.8 It contends that
defense counsel never argued double jeopardy, collat-
eral estoppel, or the principles articulated in Aparo
before the trial court, and that counsel and the court
all considered the defendant’s motion as an objection
to certain testimony that was based on evidentiary prin-
ciples related to relevance and prejudice. Furthermore,
the state argues that it would amount to ambuscade to
consider this claim under the double jeopardy clause
when the trial court never had the opportunity to do
so. In the alternative, the state argues that, even if the
claim is reviewable, there was no double jeopardy viola-
tion in this case. We conclude that the defendant’s claim
is reviewable, and, after reviewing the merits of the
claim, we further conclude that there was no double
jeopardy violation in this case.

The following additional facts are relevant to our
consideration of the state’s waiver argument. In the
defendant’s first trial, the prosecutor, in relevant part,
argued that the defendant ‘‘used the sweater to . . .
restrain [the victim] and also sexually assault her [as]
. . . she was struggling with it, trying to get it off her

7 This statement reflects the underlying assumption of the defendant’s
argument that evidence of the sweater’s use during the sexual assault can
have no purpose other than to prove restraint. As set forth more fully in
this opinion, that assumption takes too narrow a view of the evidence. In
fact, the trial court’s oral decision reflects that the court considered the
sweater as evidence that the defendant was trying to muffle the victim’s
cries and screams. The court also found, on the basis of the evidence, that
the victim was crying before the defendant employed the sweater. Thus,
contrary to the defendant’s suggestion, the trial court did not rely on the
sweater as ‘‘restraint evidence’’ to find the defendant guilty of sexual assault
in the first degree.

8 The defendant asserts that his claim is preserved, and, in the event that
we determine otherwise, he requests review under State v. Golding, 213
Conn. 233, 239–40, 567 A.2d 823 (1989).
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face, trying to escape from that situation . . . .’’ The
prosecutor asked the jury: ‘‘Was that restraining her?
. . . Did that create a substantial risk of injury to her
at that time? Did it restrain her movement?’’ To counter
this argument, during closing, defense counsel argued
in relevant part that the defendant had used the sweater
only ‘‘to keep [the victim] quiet, not to restrain her.’’
Ultimately, the jury found the defendant not guilty of
unlawful restraint. It deadlocked, however, on the forc-
ible sexual assault charges.

In the second trial, the defendant filed a motion in
limine objecting, inter alia, to the introduction of evi-
dence suggesting unlawful restraint on the ground that
the jury had found him not guilty of that charge, and
evidence thereof could confuse or prejudice the trier
of fact in the second trial. The state objected on the
ground that evidence of restraint was relevant to the
charges of sexual assault in the first degree and that
the defendant’s motion was overbroad. During oral
argument on the motion, defense counsel argued, in
relevant part, that any evidence that the defendant used
the sweater to unlawfully restrain the victim should be
excluded. The court asked defense counsel why this
would not be just a matter of relevance, and counsel
responded that it would depend on the questions asked.
The court stated that it would not be inclined to issue
a blanket order and that it would need to hear the
questions, as would defense counsel, before ruling on
the admissibility of the evidence. Defense counsel
responded: ‘‘That’s right.’’ After further discussion
between the court and the prosecutor, defense counsel
stated: ‘‘Your Honor, my main concern is the restraining
somebody. If the defendant had not been specifically
charged with unlawful restraint and found not guilty of
that charge . . . I might feel a little bit different about
evidence of restraining somebody during a sexual
assault, but he—that evidence . . . was presented, and
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he was specifically found not guilty of unlawful
restraint, and I would have a strong objection . . . an
absolute objection to any evidence of restraint coming
in.’’ The prosecutor responded that the issue of restraint
was relevant to the sexual assault and to the force
used in committing the assault. The court asked defense
counsel if she had discussed with the prosecutor the
overbroadness and lack of specificity in the defendant’s
written motion, and counsel replied in the negative. The
court stated, ‘‘as presently written, I’ll deny the motion
in limine filed by the defendant . . . .’’ The court fur-
ther stated that it would use a relevancy test when the
defendant voiced an objection to questions regarding
restraint.

Then, during Kennedy’s testimony, the prosecutor
asked him what he had told the police regarding
whether the sweater had been used during the sexual
encounter, and defense counsel objected by arguing,
‘‘it goes directly to the issues I raised in my motion in
limine. . . . [It] [s]hows unlawful restraint, and he was
found not guilty.’’ The prosecutor responded that the
information went to the issue of force used in the sexual
assault. The court stated that the prosecutor was asking
what role the sweater played in the assault, and that
there already had been testimony regarding the
sweater.9 The following brief colloquy then immediately
took place:

‘‘[Defense Counsel]: About a . . . sweater being over
her face.

‘‘The Court: Yes, well, or in general.

‘‘[Defense Counsel]: That’s something different.

9 The victim already had testified, without objection, that when she awoke
in the morning, the sweater was wrapped around her face. The sweater also
had been admitted into evidence, without objection.
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‘‘The Court: There’s been testimony on several levels,
even exhibits that were taken out of their bags . . . .
So—

‘‘[Defense Counsel]: Right.

‘‘The Court: —I’m going to allow the question if Mr.
Kennedy can answer it.’’ No further relevant objections
related to this issue were offered.

Although we acknowledge that this issue was not
brought to the attention of the trial court in the precise
manner in which it is raised on appeal, we conclude that
defense counsel’s repeated argument that the defendant
had been found not guilty of unlawful restraint and that
any facts from the first trial that were related to that
charge should not be admitted to prove restraint related
to the sexual assault charges in the defendant’s second
trial sufficiently apprised the trial court of the nature
of the issue so as to preserve the issue for appellate
review. Accordingly, we next consider the merits of the
defendant’s claim.

On appeal, the defendant contends that in his second
trial, ‘‘the court concluded that the restraint evidence
established the element of ‘forced sexual intercourse’
to find [the defendant] guilty of sexual assault.’’ He
argues that because the state’s theory at the first trial
was that the defendant used the sweater to commit the
act of unlawful restraint, ‘‘when it is clear from the
record and the jury’s verdict that [the jury] had a reason-
able doubt about the acquitted act of restraint, the doc-
trine of collateral estoppel prohibits the court from
considering and relying on the restraint evidence to
find him guilty [of forcible sexual assault] in the second
trial.’’ We are not persuaded by the defendant’s
argument.

In State v. Hope, 215 Conn. 570, 577 A.2d 1000 (1990),
cert. denied, 498 U.S. 1089, 111 S. Ct. 968, 112 L. Ed.
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2d 1054 (1991), our Supreme Court discussed in some
detail the relationship between double jeopardy and
collateral estoppel. ‘‘In a criminal case, collateral estop-
pel is a protection included in the fifth amendment
guarantee against double jeopardy. Ashe v. Swenson,
397 U.S. 436, 445, 90 S. Ct. 1189, 25 L. Ed. 2d 469 (1970).
‘ ‘‘Collateral estoppel’’ is an awkward phrase, but it
stands for an extremely important principle in our
adversary system of justice. It means simply that when
an issue of ultimate fact has once been determined by
a valid and final judgment, that issue cannot again be
litigated between the same parties in any future lawsuit.’
Id., 443. ‘Collateral estoppel applies in two ways: (1) it
may bar prosecution or argumentation of facts neces-
sarily established in a prior proceeding; or (2) it may
completely bar subsequent prosecution where one of
the facts necessarily determined in the former trial is
an essential element of the conviction the government
seeks. United States v. Griggs, 735 F.2d 1318 (11th Cir.
1984).’ United States v. DeMarco, 791 F.2d 833, 836
(11th Cir. 1986).

‘‘To establish whether collateral estoppel applies, the
court must determine what facts were necessarily deter-
mined in the first trial, and must then assess whether
the government is attempting to relitigate those facts
in the second proceeding. De La Rosa v. Lynaugh, 817
F.2d 259, 263 (5th Cir. 1987); United States v. Irvin,
787 F.2d 1506, 1515 (11th Cir. 1986). ‘A defendant who
argues that Ashe is applicable to his case carries the
burden of establishing that the issue he seeks to fore-
close from consideration in the second case was ‘‘neces-
sarily’’ resolved in his favor in the prior proceeding.
United States v. Seijo, 537 F.2d 694, 697 (2d Cir. 1976),
cert. denied, 429 U.S. 1043, 97 S. Ct. 745, 50 L. Ed. 2d
756 (1977).’ United States v. Castro, 629 F.2d 456, 465
(7th Cir. 1980). . . .



Page 77ACONNECTICUT LAW JOURNALAugust 28, 2018

184 Conn. App. 419 AUGUST, 2018 431

State v. Jackson

‘‘ ‘The federal decisions have made clear that the rule
of collateral estoppel in criminal cases is not to be
applied with the hypertechnical and archaic approach
of a 19th century pleading book, but with realism and
rationality. Where a previous judgment of acquittal was
based upon a general verdict, as is usually the case,
this approach requires a court to ‘‘examine the record
of a prior proceeding, taking into account the pleadings,
evidence, charge, and other relevant matter, and con-
clude whether a rational jury could have grounded its
verdict upon an issue other than that which the defen-
dant seeks to foreclose from consideration.’’ The
inquiry ‘‘must be set in a practical frame and viewed
with an eye to all the circumstances of the proceedings.’’
Sealfon v. United States, 332 U.S. 575, 579 [68 S. Ct.
237, 98 L. Ed. 180 (1948)]. Any test more technically
restrictive would, of course, simply amount to a rejec-
tion of the rule of collateral estoppel in criminal pro-
ceedings, at least in every case where the first judgment
was based upon a general verdict of acquittal.’ Ashe v.
Swenson, supra, [397 U.S.] 444.

‘‘ ‘Moreover, in reviewing the earlier trial to determine
the jury’s basis for the acquittal, a court ‘‘should not
strain to dream up hypertechnical and unrealistic
grounds on which the previous verdict might conceiv-
ably have rested.’’ United States v. Jacobson, 547 F.2d
21, 23 (2d Cir. 1976), cert. denied, 430 U.S. 946, 97 S.
Ct. 1581, 51 L. Ed. 2d 793 (1977). See also United States
v. Mespoulede, [597 F.2d 329, 333 (2d Cir. 1979)].
‘‘ ‘[U]nrealistic and artificial speculation about some
far-fetched theory upon which the jury might have
based its verdict of acquittal’ is foreclosed.’’ State v.
Edwards, 310 N.C. 142, 145, 310 S.E.2d 610, 613 (1984),
quoting United States v. Sousley, 453 F. Supp. 754, 762
(W.D. Mo. 1978).’ Ferrell v. State, 318 Md. 235, 245–46,
567 A.2d 937 (1990); see United States v. Mespoulede,
supra. Limited ambiguity that exists in a jury’s verdict
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should be ‘resolved, in accordance with the protections
of the Double Jeopardy Clause, in favor of the defen-
dant.’ United States v. Hans, 548 F. [Supp.] 1119, 1126
(S.D. Ohio 1982).’’ (Citation omitted.) State v. Hope,
supra, 215 Conn. 584–86; accord State v. Aparo, supra,
223 Conn. 389–90.

Stated more directly: ‘‘Collateral estoppel means sim-
ply that when an issue of ultimate fact has once been
determined by a valid and final judgment, that issue
cannot again be litigated between the same parties in
any future lawsuit. . . . In a criminal context, the doc-
trine prohibits the government from forcing a defendant
to defend against charges or allegations which he over-
came in an earlier trial. . . . For estoppel to apply, the
fact sought to be foreclosed by [the] defendant must
necessarily have been determined in his favor in the
prior trial; it is not enough that the fact may have been
determined in the former trial. . . . The defendant has
the burden of showing that the issue whose relitigation
he seeks to foreclose was actually decided in the first
proceeding.’’ (Citations omitted; emphasis altered;
internal quotation marks omitted.) State v. Aparo,
supra, 223 Conn. 406.

Here, at the defendant’s first trial, he, in part, was
charged with and acquitted of unlawful restraint in the
first degree. To prove that crime beyond a reasonable
doubt, the state was required to establish that the defen-
dant restrained the victim under circumstances that
exposed her to a substantial risk of physical injury. See
General Statutes § 53a-95; State v. Ciullo, 140 Conn.
App. 393, 400, 59 A.3d 293 (2013), aff’d, 314 Conn. 28,
100 A.3d 779 (2014). ‘‘[N]o actual physical harm must
be demonstrated; the state need only prove that the
defendant exposed the victim to a substantial risk of
physical injury.’’ (Internal quotation marks omitted.)
State v. Ciullo, supra, 400.
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The defendant argues that whether he ‘‘actually
restrained’’ the victim ‘‘was the central issue in dispute
at [his first] trial.’’ He contends: ‘‘If the jury had believed
that the defendant wrapped a sweater around [the vic-
tim’s] face, ‘pulled [it] tight’ and jerked her head back,
and used the sweater to muffle her screams as he
engaged in sexual intercourse with her for five to ten
minutes as she struggled to pull him off of her, then,
under the court’s instructions, it would have been
required to convict the defendant of unlawful restraint.’’
We disagree with this contention.

The crime of unlawful restraint in the first degree is
set forth in § 53a-95, which provides in relevant part:
‘‘(a) A person is guilty of unlawful restraint in the first
degree when he restrains another person under circum-
stances which expose such other person to a substantial
risk of physical injury. . . .’’ The definition of restrain
is set forth in General Statutes § 53a-91 (1), which pro-
vides in relevant part: ‘‘ ‘Restrain’ means to restrict a
person’s movements intentionally and unlawfully in
such a manner as to interfere substantially with his
liberty by . . . confining him either in the place where
the restriction commences or in a place to which he
has been moved, without consent. . . .’’

Unlawful restraint in the first degree is a specific
intent crime. See State v. Salamon, 287 Conn. 509, 542
n.28, 570, 949 A.2d 1092 (2008); State v. Youngs, 97
Conn. App. 348, 363, 904 A.2d 1240, cert. denied, 280
Conn. 930, 909 A.2d 959 (2006). A jury cannot find a
‘‘defendant guilty of unlawful restraint unless it first
[finds] that he . . . restricted the victim’s movements
with the intent to interfere substantially with her lib-
erty.’’ State v. Salamon, supra, 573. ‘‘[A] restraint is
unlawful if, and only if, a defendant’s conscious objec-
tive in . . . confining the victim is to achieve that
prohibited result, namely, to restrict the victim’s move-
ments in such a manner as to interfere substantially
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with his or her liberty.’’ (Emphasis added.) Id., 543
n.28.

The only evidence presented by the state at the defen-
dant’s trials regarding the use of the sweater during the
penile-vaginal sexual assault was Kennedy’s statement
to the police. The jury at the first trial reasonably could
have believed the whole of that statement and, yet,
found that the defendant’s specific intent in using the
sweater was to keep the victim quiet and to muffle her
cries, rather than to confine the victim in an effort to
interfere substantially with her liberty. Kennedy admit-
ted to the police that the victim was screaming, that
she ‘‘obviously’’ was scared, and that likely she did not
want the situation to escalate. Kennedy told the police
that the defendant engaged in penile-vaginal intercourse
with the victim from behind her; specifically, Kennedy
told the police that, while the defendant was positioned
behind the victim, ‘‘he was penetrating her . . . [v]agi-
nally.’’ Kennedy then stated that the defendant then
‘‘grabbed the sweater [that was on] the couch, put it
around her face and pulled tight,’’ in an effort to muffle
her screams and keep her quiet.

Kennedy’s statement indicated that the forced sexual
assault already was in progress, as illustrated by his
statement to the police that the victim was crying and
screaming, before the defendant took the sweater from
the couch and wrapped it around the victim’s face in
an effort to muffle those screams and cries. There is
no indication that the jury necessarily decided that
Kennedy’s statement was not credible regarding the use
of the sweater simply because it concluded that the
state failed to establish one or more of the elements of
unlawful restraint. Kennedy did not tell the police that
the defendant used the sweater to restrict her move-
ments with the intent to interfere substantially with her
liberty; rather, he told the police that the defendant used
the sweater for the purpose of quieting and muffling
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the victim’s screams, after the defendant already had
been engaging in intercourse with the victim, while the
victim was screaming and crying.

In fact, defense counsel seized upon this very detail
of Kennedy’s statement in arguing for acquittal. During
closing argument at the defendant’s first trial, defense
counsel, herself, argued in relevant part that if the defen-
dant had used the sweater as described by Kennedy,
he did so only ‘‘to keep [the victim] quiet, not to restrain
her.’’ The jury certainly could have agreed with defense
counsel’s argument even if it also fully credited Kenne-
dy’s statement to the police regarding the defendant’s
use of the sweater.

In sum, a finding of not guilty on the charge of unlaw-
ful restraint and a finding that Kennedy made a credible
statement to the police about the defendant’s use of
the sweater were not mutually exclusive findings, or in
any way inconsistent. The jury reasonably could have
believed Kennedy’s statement regarding the sweater,
but found that the statement did not establish or demon-
strate that the defendant had the intent to unlawfully
restrain the victim. Therefore, the defendant’s argument
that the jury would have been required to convict the
defendant of unlawful restraint if it believed Kennedy’s
statement to the police regarding the defendant’s use
of the sweater is without merit, and this claim fails the
first prong of the Aparo test.10 The defendant has failed
to demonstrate that the jury, in finding the defendant
not guilty of unlawful restraint in the first trial, neces-
sarily rejected Kennedy’s statement to the police, and
necessarily concluded that the sweater was not used
during the sexual assault. See State v. Aparo, supra,
223 Conn. 406 (‘‘For estoppel to apply, the fact sought
to be foreclosed by [the] defendant must necessarily

10 Having concluded that the defendant failed to establish the first prong
of Aparo, we need not consider the second prong.
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have been determined in his favor in the prior trial
. . . . The defendant has the burden of showing that
the issue whose relitigation he seeks to foreclose was
actually decided in the first proceeding.’’ [Citation omit-
ted; internal quotation marks omitted.]); see also Dow-
ling v. Finley Associates, Inc., 248 Conn. 364, 377, 727
A.2d 1245 (1999) (‘‘[w]here there is more than one possi-
ble reason for the jury’s verdict, and the court . . .
cannot say that any one is necessarily inherent in the
verdict, the doctrine of collateral estoppel is inapplica-
ble . . . .’’ [internal quotation marks omitted]). Conse-
quently, we conclude that the admission of evidence
regarding the use of the sweater did not violate the
defendant’s fifth amendment guarantee against dou-
ble jeopardy.

The judgment is affirmed.

In this opinion the other judges concurred.

SOVEREIGN BANK v. ANGELA HARRISON
(AC 38937)

Alvord, Sheldon and Bear, Js.

Syllabus

The plaintiff sought to foreclose a mortgage on certain real property of the
defendant, who filed an answer and three special defenses. Thereafter,
the plaintiff unilaterally withdrew its action and shortly thereafter com-
menced a foreclosure action against the defendant in federal court.
Subsequently, the trial court granted the defendant’s motion to restore
the case to the docket. In her motion to restore, the defendant claimed
that her third special defense, which alleged that the plaintiff did not
properly account for payments made by the defendant, was more prop-
erly construed as a counterclaim and therefore, survived the withdrawal
of the plaintiff’s action. On appeal, the plaintiff claimed that the trial
court erred in interpreting the defendant’s special defense as a counter-
claim and, therefore, lacked the authority to restore the case to the
docket. Held that the trial court lacked authority to restore the case to
the docket because there was no pending counterclaim as of the date
of the withdrawal: that court, in deciding whether the allegation in the
defendant’s third special defense constituted a counterclaim, incorrectly
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focused its analysis on the question of whether the defendant’s allegation
arose out of the same transaction as that described in the plaintiff’s
complaint, and failed to determine whether the third defense asserted
an independent cause of action, and after the correct standard was
applied for determining whether the defendant pleaded a counterclaim
or a special defense, it was clear that the allegation in the defendant’s
third special defense could not properly be construed as a counterclaim,
as nothing in the defendant’s allegation could reasonably be interpreted
as a claim of entitlement to affirmative relief because she neither explic-
itly requested any judicial redress or relief nor alleged any facts from
which it could be inferred that she was entitled to such relief, and
although pleadings must be construed broadly and realistically, rather
than narrowly and technically, this court could not read into the defen-
dant’s answer a prayer for relief or factual allegations that simply were
not there; moreover, because the allegation that the plaintiff did not
properly account for the defendant’s payments challenged the amount
of the debt owed the plaintiff, which may be raised by way of special
defense, and in the absence of any suggestion that she made payments
in excess of the amount of the debt, the defendant would not be entitled
to any affirmative relief under that allegation, the defendant’s third
special defense could not reasonably be construed as stating an indepen-
dent cause of action, and, therefore, the trial court erred in construing
it as a counterclaim.

Argued May 23—officially released August 28, 2018

Procedural History

Action to foreclose a mortgage on certain real prop-
erty owned by the defendant, and for other relief,
brought to the Superior Court in the judicial district of
Stamford-Norwalk; thereafter, the plaintiff unilaterally
withdrew the action; subsequently, the trial court,
Mintz, J., granted the defendant’s motion to restore
the case to the docket, and the plaintiff appealed to
this court. Reversed; judgment directed.

Peter A. Ventre, with whom, on the brief, was Lindsey
A. Goergen, for the appellant (plaintiff).

Opinion

BEAR, J. In this foreclosure action, the plaintiff, Sov-
ereign Bank,1 appeals from the order of the trial court

1 On October 17, 2013, subsequent to the commencement of the present
action, the plaintiff changed its name to Santander Bank. Although the
plaintiff’s filings subsequent to that date reflected that it now was known
as Santander Bank, it did not file a motion to substitute Santander Bank as
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granting the motion of the defendant, Angela Harrison,2

to restore her third special defense to the docket follow-
ing the plaintiff’s voluntary withdrawal of its action.3

The plaintiff’s principal claim on appeal is that the trial
court erred in interpreting the defendant’s special
defense as a counterclaim and, therefore, lacked the
authority to restore it to the docket.4 We agree and,
accordingly, reverse the order of the trial court.

The following facts and procedural history are rele-
vant to this appeal. The plaintiff commenced the present

plaintiff, and, thus, the trial court file continues to identify the plaintiff as
Sovereign Bank. Therefore, we likewise identify the plaintiff as Sovereign
Bank.

2 The defendant did not file a brief in this appeal. Accordingly, on January
18, 2018, this court issued an order indicating that the appeal would be
considered solely on the basis of the plaintiff’s brief and the record as
defined by Practice Book § 60-4.

3 ‘‘[F]or final judgment purposes, an order restoring a withdrawn case to
the docket is identical in all material respects to an order opening a final
judgment . . . .’’ Rosado v. Bridgeport Roman Catholic Diocesan Corp.,
276 Conn. 168, 195, 884 A.2d 981 (2005). ‘‘Ordinarily, the granting of a
motion to open a prior judgment is not a final judgment, and, therefore, not
immediately appealable. . . . Our Supreme Court, however, has carved out
an exception to that rule where a colorable claim is made that the trial
court lacked the power to open a judgment.’’ (Internal quotation marks
omitted.) Simmons v. Weiss, 176 Conn. App. 94, 98, 168 A.3d 617 (2017).
Thus, ‘‘an order restoring a case to the docket . . . [is likewise] immediately
appealable when that order is challenged on the basis of the court’s authority
to restore the case to the docket . . . .’’ (Emphasis omitted.) Rosado v.
Bridgeport Roman Catholic Diocesan Corp., supra, 197. In the present case,
the plaintiff’s principal claim, which is dispositive of its appeal, concerns
the authority of the trial court to restore the defendant’s special defense to
the docket. Accordingly, this court has subject matter jurisdiction to decide
the plaintiff’s appeal. See General Statutes § 52-263.

4 The plaintiff also claims on appeal that: (1) the trial court erred in
determining that the defendant had a vested right that was prejudiced by
the withdrawal of the plaintiff’s action and, therefore, abused its discretion
in restoring the case to the docket; and (2) no practical relief can be afforded
to the defendant by upholding the trial court’s decision to restore the case
for adjudication of her special defense because the defendant waived her
right to assert it by failing to do so in the federal foreclosure action subse-
quently brought by the plaintiff. Because the issue of the court’s authority
to restore the defendant’s special defense to the docket is dispositive, we
do not address the plaintiff’s other claims.
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action on September 9, 2010, seeking to foreclose a
mortgage on certain real property in Norwalk that the
defendant had executed in 2005 as security for a note
in the principal amount of $200,000. The plaintiff alleged
in its complaint that it was the holder of the note and
mortgage and that the defendant was in default under
the note and mortgage for failing to make payment
as agreed.

On June 24, 2011, the defendant filed an answer and
three special defenses. The defendant alleged in the first
two special defenses that the plaintiff’s predecessor in
interest had (1) misrepresented the terms and condi-
tions of the loan and (2) fraudulently entered false infor-
mation on the defendant’s loan application and sold the
defendant a loan that she could not possibly afford. As
to her third special defense—the only one at issue in
the present appeal—the defendant alleged that ‘‘[t]he
plaintiff did not properly account for payments made
by the defendant.’’ The plaintiff filed a reply denying
the defendant’s special defenses on December 2, 2014.

On November 23, 2015—prior to the scheduled trial
date—the plaintiff unilaterally withdrew its action pur-
suant to General Statutes § 52-80,5 and shortly thereafter
the plaintiff commenced a foreclosure action against
the same defendant in federal court.6 As of the date of
the withdrawal, the defendant had not effectively filed

5 General Statutes § 52-80 provides in relevant part: ‘‘The plaintiff may
withdraw any action . . . returned to and entered in the docket of any
court, before the commencement of a hearing on the merits thereof. After
the commencement of a hearing on an issue of fact in any such action, the
plaintiff may withdraw such action, or any other party thereto may withdraw
any cross complaint or counterclaim filed therein by him, only by leave of
court for cause shown.’’

6 On September 26, 2016, the plaintiff filed a motion requesting that this
court take judicial notice and supplement the record. On December 6, 2017,
we granted the motion for the purpose of taking judicial notice of the file
and decisions rendered in the plaintiff’s federal foreclosure action against
the defendant in Santander Bank, N.A. v. Harrison, United States District
Court, Docket No. 3:15CV01730 (AVC) (D. Conn.).
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a counterclaim.7 On November 30, 2015, the defendant
filed a request for leave to amend her answer to assert
a counterclaim, to which the plaintiff objected. At the
conclusion of the December 22, 2015 oral argument on
the objection, the court ruled from the bench that it
did not have jurisdiction to consider the defendant’s
request because no counterclaim had been pending
when the plaintiff withdrew its action. The court sug-
gested, however, that it might have the ability to con-
sider the request for leave to amend if the defendant
first filed a motion to restore the case to the docket.

Pursuant to the court’s suggestion, on January 28,
2016, the defendant filed a motion and an accompanying
memorandum of law to restore her special defenses
and counterclaim to the docket or, alternatively, to
restore the case to the docket (motion to restore).8 In
her memorandum of law, the defendant argued, inter
alia, that her third special defense9 was more properly
construed as a counterclaim and that, as such, it sur-
vived the withdrawal of the plaintiff’s action pursuant
to Practice Book § 10-55.10 After hearing oral argument

7 Although the defendant had filed a four count counterclaim prior to the
withdrawal of the plaintiff’s action, the trial court ruled during an October
21, 2015 trial management conference that the counterclaim was ineffective
and ‘‘not part of this case’’ because the defendant had not filed it in conjunc-
tion with a request for leave to amend her answer. The defendant failed to
file such a request in the intervening month before the plaintiff withdrew
its action.

8 Because the defendant previously had filed a motion to restore on Janu-
ary 14, 2016, she titled her January 28, 2016 filing as a ‘‘revised’’ motion to
restore. Because only the revised motion is relevant to this appeal, for the
sake of simplicity, we refer to it as the defendant’s motion to restore.

9 Although the defendant suggested that the trial court could construe all
of her special defenses as counterclaims, her specific argument focused
solely on the third special defense.

10 Practice Book § 10-55 provides: ‘‘The withdrawal of an action after a
counterclaim, whether for legal or equitable relief, has been filed therein
shall not impair the right of the defendant to prosecute such counterclaim
as fully as if said action had not been withdrawn, provided that the defendant
shall, if required by the judicial authority, give bond to pay costs as in
civil actions.’’
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on the motion on February 8, 2016, the court issued an
oral decision granting the motion to restore.11

As set forth in its ruling and subsequent articulation,12

the court, relying on 225 Associates v. Connecticut
Housing Finance Authority, 65 Conn. App. 112, 121,
782 A.2d 189 (2001), determined that, because the defen-
dant’s third special defense arose out of the same trans-
action as that underlying the plaintiff’s action, it was
more properly construed as a counterclaim. Conse-
quently, the court concluded that the plaintiff’s with-
drawal of its action did not affect the pendency of such
counterclaim and that the defendant thus had a right to
have the counterclaim adjudicated. The court therefore
held that it ‘‘had jurisdiction to restore the case to the
docket, even though the plaintiff withdrew the case.’’
Accordingly, the court ordered that ‘‘the case [be]
restored to the docket for the sole purpose of the trial
on the counterclaim.’’ This appeal followed.

On appeal, the plaintiff claims that the trial court
acted in excess of its authority in restoring the defen-
dant’s third special defense to the docket. Specifically,
the plaintiff argues that the defendant’s special defense
could not properly be construed as a counterclaim
because it failed to allege any facts that would entitle the
defendant to seek judicial relief through an independent
cause of action against the plaintiff. The plaintiff further

11 In accordance with Practice Book § 64-1 (a), the trial court created a
memorandum of decision for use in this appeal by signing a transcript of
the portion of the proceedings in which it stated its oral decision and filing
it with the clerk of the trial court.

12 After the plaintiff filed this appeal, it filed a motion for articulation
requesting, inter alia, that the trial court clarify the basis for its determination
that the third special defense constituted a counterclaim and that it articulate
‘‘the basis for its determination that the court had jurisdiction to review the
[d]efendant’s special defenses when the matter had been withdrawn as of
right under . . . § 52-80 and a counterclaim had not been alleged in the
[d]efendant’s operable [a]nswer prior to the withdrawal.’’
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contends that, because the special defense did not con-
stitute a counterclaim and thus did not survive the with-
drawal of the plaintiff’s action as provided in Practice
Book § 10-55, the court had no ‘‘continuing subject mat-
ter jurisdiction over the matter’’ after the plaintiff with-
drew its action. Therefore, the plaintiff claims that the
court ‘‘had no authority to restore [the] case for the
purpose of a counterclaim when, in fact, no counter-
claim existed’’ prior to the withdrawal of the action.

We first set forth our standard of review. ‘‘Any deter-
mination regarding the scope of a court’s subject matter
jurisdiction or its authority to act presents a question
of law over which our review is plenary.’’ Tarro v.
Mastriani Realty, LLC, 142 Conn. App. 419, 431, 69
A.3d 956, cert. denied, 309 Conn. 912, 69 A.3d 308, 309
(2013). To the extent that the plaintiff’s claim involves
a question as to the proper interpretation of pleadings,
our review likewise is plenary. See Chase Home
Finance, LLC v. Scroggin, 178 Conn. App. 727, 743,
176 A.3d 1210 (2017) (‘‘Construction of pleadings is a
question of law. Our review of a trial court’s interpreta-
tion of the pleadings therefore is plenary.’’ [Internal
quotation marks omitted.]). ‘‘[W]here the legal conclu-
sions of the court are challenged, we must determine
whether they are legally and logically correct and
whether they find support in the facts . . . .’’ (Internal
quotation marks omitted.) American First Federal, Inc.
v. Gordon, 173 Conn. App. 573, 583, 164 A.3d 776, cert.
denied, 327 Conn. 909, 170 A.3d 681 (2017).

By statute, a ‘‘plaintiff may withdraw any action . . .
before the commencement of a hearing on the merits
thereof.’’ General Statutes § 52-80. Although the plain-
tiff’s ‘‘right . . . to withdraw his action before a hear-
ing on the merits . . . is absolute and unconditional’’;
(emphasis added; internal quotation marks omitted)
Sicaras v. Hartford, 44 Conn. App. 771, 775–76, 692
A.2d 1290, cert. denied, 241 Conn. 916, 696 A.2d 340
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(1997); such withdrawal in no way impairs the right of
the defendant to prosecute a previously filed counter-
claim. See Practice Book § 10-55; see also Boothe v.
Armstrong, 80 Conn. 218, 224, 67 A. 484 (1907) (where
case involves causes of action both in favor of plaintiff
and in favor of defendant, plaintiff ‘‘has the right to
withdraw from the cognizance of the court his own
cause of action as stated in the complaint, and this is
the only effect that can be given to his attempt to with-
draw the civil action’’ [emphasis added; internal quota-
tion marks omitted]).

Consequently, a defendant with a pending counter-
claim should not, in theory, need to move to have the
counterclaim restored to the docket following the with-
drawal of the plaintiff’s action because the counterclaim
survives the withdrawal as a matter of law. If, however,
the counterclaim is not identified as such in the defen-
dant’s answer, it may be erased from the docket along
with the plaintiff’s action. In such circumstances, the
court has the authority to grant a motion to restore the
case to the docket to permit the defendant to prosecute
the counterclaim because, where a defendant’s counter-
claim is wrongfully stricken from the docket following
the withdrawal of the plaintiff’s action, the defendant
‘‘is entitled to have [the case] restored for the purpose
[of pursuing the defendant’s counterclaim].’’ (Emphasis
added.) Boothe v. Armstrong, 76 Conn. 530, 533, 57 A.
173 (1904). The court’s authority, however, necessarily
depends on the existence of an effective counterclaim.
Indeed, it would be anomalous to conclude that the
court has the authority to restore a counterclaim to the
docket where the defendant had not effectively pleaded
a counterclaim. Consequently, whether the court in the
present case had the authority to restore the defendant’s
third special defense to the docket depends on whether
the special defense was, in effect, a counterclaim.
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Although a counterclaim is similar to a special
defense in that both are employed by a defendant to
diminish or defeat a plaintiff’s claim, they nonetheless
are separate and distinct types of pleadings. See Chief
Information Officer v. Computers Plus Center, Inc.,
310 Conn. 60, 94, 74 A.3d 1242 (2013) (counterclaim is
pleaded, in part, ‘‘to diminish, defeat or otherwise affect
a plaintiff’s claim’’ [internal quotation marks omitted]);
Valentine v. LaBow, 95 Conn. App. 436, 447 n.10, 897
A.2d 624 (special defense ‘‘is an attempt to plead facts
that are consistent with the allegations of the complaint
but demonstrate, nonetheless, that the plaintiff has no
cause of action’’ [internal quotation marks omitted]),
cert. denied, 280 Conn. 933, 909 A.2d 963 (2006). The
heart of the distinction is that a counterclaim is an
independent cause of action, and a special defense is
not. See Historic District Commission v. Sciame, 152
Conn. App. 161, 176, 99 A.3d 207 (‘‘[a] counterclaim is
a cause of action . . . on which the defendant might
have secured affirmative relief had he sued the plaintiff
in a separate action’’ [internal quotation marks omit-
ted]), cert. denied, 314 Conn. 933, 102 A.3d 84 (2014);
Valentine v. LaBow, supra, 447 n.10 (‘‘a special defense
is not an independent action’’). Rather, a special defense
is a purely defensive pleading that does not seek any
affirmative relief. See Bank of America, N.A. v. Aubut,
167 Conn. App. 347, 374, 143 A.3d 638 (2016) (‘‘a special
defense operates as a shield, to defeat a cause of action,
and not as a sword, to seek a judicial remedy for a
wrong’’). Thus, in determining whether a defendant’s
answer asserts a counterclaim as opposed to a special
defense, the court must determine whether the defen-
dant could have maintained the claim as an independent
cause of action. Broadly defined, ‘‘[a] cause of action,
brought by means of a complaint or a counterclaim, is
a means of seeking redress for having suffered harm.
See, e.g., Black’s Law Dictionary (6th Ed. 1990) (defin-
ing ‘cause of action’ in part as ‘[t]he fact or facts which
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give a person a right to judicial redress or relief against
another. . . . A situation or state of facts which would
entitle [a] party to sustain [an] action and give him
[the] right to seek a judicial remedy in his behalf.’).’’
(Emphasis added.) Bank of America, N.A. v. Aubut,
supra, 372. Consequently, this court has previously con-
sidered the existence of a prayer for relief in the defen-
dant’s answer to be ‘‘of critical importance in construing
[the] answer as a counterclaim . . . .’’ 98 Lords High-
way, LLC v. One Hundred Lords Highway, LLC, 138
Conn. App. 776, 802, 54 A.3d 232 (2012).

In the present case, the court, in deciding whether
the allegation in the defendant’s third special defense
constituted a counterclaim, made no determination as
to whether it asserted an independent cause of action.
Relying on 225 Associates v. Connecticut Housing
Finance Authority, supra, 65 Conn. App. 121, the court
instead focused its analysis on the question of whether
the defendant’s allegation arose out of the same transac-
tion as that described in the plaintiff’s complaint. In
that case, this court stated that ‘‘[i]f the [defendant’s]
claim arises out of the same transaction described in
the complaint, it is characterized as a counterclaim.’’
Id., 121. This statement, however, was made in the con-
text of explaining the distinction between a counter-
claim and a setoff. Id. A claim of setoff is similar to a
counterclaim in that it ‘‘involve[s] the existence, in favor
of the defendant, of an independent cause of action
which he might pursue in a separate action.’’13 (Empha-

13 More specifically, ‘‘[a] set-off is made where the defendant has a debt
against the plaintiff . . . and desires to avail himself of that debt, in the
existing suit, either to reduce the plaintiff’s recovery, or to defeat it alto-
gether, and, as the case may be, to recover a judgment in his own favor for
a balance.’’ (Internal quotation marks omitted.) Mariculture Products Ltd.
v. Certain Underwriters at Lloyd’s of London, 84 Conn. App. 688, 703, 854
A.2d 1100, cert. denied, 272 Conn. 905, 863 A.2d 698 (2004).
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sis added.) Boothe v. Armstrong, supra, 76 Conn. 531–
32. The two types of claims differ only in that ‘‘[a]
counterclaim arises out of the same transaction
described in the complaint’’; Savings Bank of New Lon-
don v. Santaniello, 130 Conn. 206, 210, 33 A.2d 126
(1943); whereas ‘‘[a] set-off is independent thereof.’’
Id. Thus, this court observed in 225 Associates that,
‘‘[t]raditionally, the distinction between a setoff and a
counterclaim centers around whether the claim arises
from the same transaction described in the complaint.’’
(Internal quotation marks omitted.) 225 Associates v.
Connecticut Housing Finance Authority, supra, 221.
In contrast, the issue in the present case requires us
to distinguish between a counterclaim and a special
defense. Consequently, the court’s reliance on the stan-
dard enunciated in 225 Associates was misplaced. Eval-
uating the defendant’s answer against the correct
standard, it is clear that the allegation in the defendant’s
third special defense cannot properly be construed as
a counterclaim.

The defendant’s third special defense consisted of a
single allegation: ‘‘The plaintiff did not properly account
for payments made by the defendant.’’ Nothing in this
allegation can reasonably be interpreted as a claim of
entitlement to affirmative relief. She neither explicitly
requested any judicial redress or relief nor alleged any
facts from which it could be inferred that she was enti-
tled to such relief. Although pleadings must be con-
strued ‘‘broadly and realistically, rather than narrowly
and technically’’; (internal quotation marks omitted)
Grenier v. Commissioner of Transportation, 306 Conn.
523, 536, 51 A.3d 367 (2012); this does not mean that
we may read into the defendant’s answer a prayer for
relief or factual allegations that simply are not there.
See Pane v. Danbury, 267 Conn. 669, 677, 841 A.2d 684
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(2004) (rule that courts should read pleadings broadly
and realistically ‘‘does not mean . . . that the trial
court is obligated to read into pleadings factual allega-
tions that simply are not there or to substitute a cog-
nizable legal theory that the facts, as pleaded, might
conceivably support for the noncognizable theory that
was actually pleaded’’); see also Grenier v. Commis-
sioner of Transportation, supra, 536 (‘‘[o]ur reading of
pleadings in a manner that advances substantial justice
means that a pleading must be construed reasonably,
to contain all that it fairly means, but carries with it
the related proposition that it must not be contorted
in such a way so as to strain the bounds of rational
comprehension’’ [internal quotation marks omitted]).
Reading it broadly and realistically, the allegation that
the plaintiff did not properly account for the defendant’s
payments merely challenges the amount of the debt
owed to the plaintiff, which may be raised by way of
special defense or by objecting to the plaintiff’s
attempted introduction of the affidavit of debt in court.
Bank of America, N.A. v. Chainani, 174 Conn. App.
476, 486, 166 A.3d 670 (2017). In the absence of any
suggestion that she made payments in excess of the
amount of the debt, the defendant would not be entitled
to any affirmative relief under this allegation. Conse-
quently, the defendant’s third special defense cannot
reasonably be construed as stating an independent
cause of action, and, therefore, the trial court erred in
construing it as a counterclaim. Because there was no
pending counterclaim as of the date of the withdrawal,
the court lacked the authority to restore the case to
the docket.

The judgment is reversed and the case is remanded
with direction to deny the motion to restore.

In this opinion the other judges concurred.
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BLOSSOM’S ESCORT, LLC v. ADMINISTRATOR,
UNEMPLOYMENT COMPENSATION

ACT, ET AL.
(AC 40041)

DiPentima, C. J., and Alvord and Beach, Js.

Syllabus

The plaintiff appealed to the trial court from the decision of the Employment
Security Board of Review affirming the decision of an appeals referee,
which affirmed the decision of the defendant Administrator of the Unem-
ployment Compensation Act that the plaintiff was liable for certain
unpaid unemployment compensation contributions under the Unem-
ployment Compensation Act (§ 31-222 et seq.). The plaintiff provided
flag escort services for oversized vehicles and assigned requests for such
services to various contractors. In March, 2008, P, who had performed
as an escort vehicle operator for the plaintiff, filed a complaint with the
administrator claiming that the plaintiff had failed to pay him appropriate
unemployment compensation benefits. Because the plaintiff had not
reported wages for P, the administrator conducted an audit for the
applicable period from January 1, 2006 through December 31, 2007. In
2008, an amendment (Public Acts 2008, No. 08-150) to the statute ([Rev.
to 2007] § 31-222 (a) (5) (O)] that sets forth the types of services that
are exempt from the definition of employment under § 31-222 took effect,
which, under certain circumstances, exempted services performed by
operators of escort vehicles. The amendment became effective June 12,
2008. By a determination letter dated July 7, 2008, the administrator
concluded that the plaintiff employed P and several others during the
audit period within the terms of § 31-222 and, thus, that the plaintiff
potentially owed $ 26,812.05 plus interest for unpaid unemployment
compensation contributions. After the trial court remanded the matter
to the board to make factual findings concerning the applicability of
the amendment to the statute and further proceedings before the admin-
istrator and board were held consistent with the remand order, the trial
court rendered judgment dismissing the plaintiff’s appeal, from which
the plaintiff appealed to this court. The plaintiff claimed that the trial
court improperly concluded that the amendment to § 31-222 (a) (5) (O)
was inapplicable to the present case. Held that the trial court properly
dismissed the plaintiff’s appeal from the board’s decision; because the
audit period predated the June 12, 2008 effective date of the amendment,
the exemption contained in P.A. 08-150 could not be applied to the
plaintiff’s drivers during the audit period, and although the administrator
informed the plaintiff of its liability for unemployment compensation
benefits following the effective date of P.A. 08-150, the date of the
determination letter did not trigger the application of the amendment,
as the audit period referenced in the determination letter was the time
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frame during which the named individuals provided services and was
therefore the time period during which the plaintiff’s obligation to make
unemployment compensation contributions arose, and that obligation
under § 31-222 existed until the legislature amended it.

Argued March 14—officially released August 28, 2018

Procedural History

Appeal from the decision of the Employment Security
Board of Review affirming the named defendant’s deci-
sion that the plaintiff was liable for unpaid unemploy-
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Opinion

PER CURIAM. The plaintiff, Blossom’s Escort, LLC,
appeals from the judgment of the trial court, rendered
in favor of the defendant, the Administrator of the
Unemployment Compensation Act (administrator), dis-
missing the plaintiff’s appeal from the decision of the
Employment Security Appeals Division, Board of
Review (board), affirming the decision of the appeals
referee, which affirmed the decision of the admin-
istrator that the plaintiff was liable for unpaid unem-
ployment compensation contributions under the Unem-
ployment Compensation Act (act), General Statutes
§ 31-222 et seq. On appeal, the plaintiff claims that the
court improperly affirmed the decision of the board
because a then recent statutory amendment, General
Statutes (Rev. to 2007) § 31-222 (a) (5) (O), as amended
by No. 08-150 of the 2008 Public Acts, exempted the
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claimant, Richard Peck,1 and certain other individuals
from the definition of ‘‘employee’’ under the act. We
affirm the judgment of the trial court.

The following facts and procedural history are rele-
vant to our resolution of this appeal. The plaintiff pro-
vided flag escort services for oversized vehicles
traveling within or through Connecticut. The plaintiff
would assign requests for such services to various con-
tractors. In March, 2008, Peck, who had performed ser-
vices for the plaintiff as an escort vehicle operator, filed
a complaint with the administrator claiming that the
plaintiff had failed to pay him appropriate unemploy-
ment compensation benefits. The plaintiff had not
reported wages for Peck and, as a result, the administra-
tor’s field unit conducted an audit for the applicable
time period, from January 1, 2006 through December
31, 2007.

In 2008, the legislature enacted Number 08-150 of
the 2008 Public Acts (P.A. 08-150) which, in § 43 (O),
exempted services performed by operators of escort
vehicles, under certain circumstances, from the defini-
tion of ‘‘employee’’ for purposes of § 31-222.2 See Gen-
eral Statutes (Rev. to 2007) § 31-222 (a) (5) (O), as

1 Peck was a nonappearing defendant at trial and is not involved in this
appeal. We refer in this opinion to the administrator only as the defendant.

2 General Statutes § 31-222 (a) (1) (B) defines ‘‘employment’’ in relevant
part as any service performed by ‘‘(ii) any individual who, under either
common law rules applicable in determining the employer-employee rela-
tionship or under the provisions of this subsection, has the status of an
employee. Service performed by an individual shall be deemed to be employ-
ment subject to this chapter irrespective of whether the common law rela-
tionship of master and servant exists, unless and until it is shown to the
satisfaction of the administrator that (I) such individual has been and will
continue to be free from control and direction in connection with the perfor-
mance of such service, both under his contract for the performance of
service and in fact; and (II) such service is performed either outside the
usual course of the business for which the service is performed or is per-
formed outside of all the places of business of the enterprise for which the
service is performed; and (III) such individual is customarily engaged in an
independently established trade, occupation, profession or business of the
same nature as that involved in the service performed. . . .’’ ‘‘This statutory
provision is commonly referred to as the ABC test, with parts A, B and C
corresponding to clauses I, II and III, respectively. . . . [U]nless the party
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amended by No. 08-150 of the 2008 Public Acts.3 This
amendment became effective June 12, 2008.

By a determination letter dated July 7, 2008, the
administrator concluded that the plaintiff had employed
Peck and other individuals within the terms of § 31-222
(a) (1) (B) (ii),4 during the audit period from January
1, 2006 to December 31, 2007, and that the ‘‘potential
amount’’ the plaintiff owed for unpaid unemployment
compensation contributions was $26,812.05 plus inter-
est.5 The plaintiff appealed to the appeals referee from
the administrator’s July 7, 2008 determination. In a Feb-
ruary 2, 2009 decision, the appeals referee affirmed the
July 7, 2008 determination of the administrator. The
appeals referee noted that the parties requested only
that he address the issue of whether the amendment
codified in P.A. 08-150 was the controlling law to be

claiming the exception to the rule that service is employment shows that
all three prongs of the test have been met, an employment relationship will
be found.’’ (Citations omitted; internal quotation marks omitted.) Southwest
Appraisal Group, LLC v. Administrator, Unemployment Compensation
Act, 324 Conn. 822, 832, 155 A.3d 738 (2017).

3 General Statutes (Rev. to 2007) § 31-222 (a) (5) (O), as amended by P.A.
08-150, sets forth the following exemption: ‘‘No provision of this chapter,
except section 31-254, shall apply to any of the following types of service
or employment, except when voluntarily assumed, as provided in section
31-223. . . . Service performed by the operator of an escort motor vehicle,
for an oversize vehicle, overweight vehicle or a vehicle with a load traveling
upon any Connecticut highway pursuant to a permit required by section 14-
270, and the regulations adopted pursuant to said section, provided the
following conditions are met: (i) The service is provided by an individual
operator who is engaged in the business or trade of providing such escort
motor vehicle; (ii) The operator is, and has been, free from control and
direction by any other business or other person in connection with the
actual performance of such services; (iii) The operator owns his or her own
vehicle, and statutorily required equipment, and exclusively employs this
equipment in providing such services; and (iv) The operator is treated as
an independent contractor for all purposes, including, but not limited to,
federal and state taxation, workers’ compensation, choice of hours worked
and choice to accept referrals from multiple entities without conse-
quence. . . .’’

4 See footnote 2 of this opinion.
5 In 2009, the parties agreed that the total amount due to the administrator

was $33,640.91.
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applied to the July 7, 2008 determination of the adminis-
trator. The appeals referee concluded that the amend-
ment did not apply retroactively to the named
individuals who worked for the plaintiff between Janu-
ary 1, 2006 and December 31, 2007. The plaintiff
appealed that conclusion to the board. On November
12, 2010, the board affirmed the referee’s decision and
dismissed the appeal.

On November 23, 2010, the plaintiff appealed the
board’s dismissal to the trial court. On January 8, 2015,
the court remanded the matter back to the board ‘‘to
institute factual findings regarding the applicability of
the amendment to the claims against [the plaintiff].’’
(Footnote omitted.) The court stated: ‘‘The board
argues that the court should simply decide that the
amendment does not apply and affirm the board. [The
plaintiff] states that if the amendment is not in effect,
then it will not pursue the matter further, but if it does
apply, then it stands ready to prove that the amendment
as a factual matter exempts it. . . . The court, how-
ever, would prefer to have the agency provide its factual
findings to the court in advance of its determination of
the applicability of the amendment.’’ (Footnotes omit-
ted.) In its remand order, the trial court retained juris-
diction to review the matter in full at the conclusion
of the administrative appeals process.

On January 28, 2015, the board remanded the matter
to the administrator ‘‘to conduct further proceedings
and to issue a new decision.’’ The board noted that it
did not retain jurisdiction. By letter dated April 24, 2015,
the administrator concluded on remand ‘‘that none of
the escort drivers providing services to [the plaintiff]
during the time period covered in the original determi-
nation [January 1, 2006 through December 31, 2007]
would be exempted from covered employment by the
application of Public Act No. 08-150.’’ The plaintiff
appealed the administrator’s decision regarding the
applicability of the amendment to the appeals referee.
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The appeals referee framed the issue before him as
‘‘whether the [plaintiff] would still be liable for contribu-
tions if the administrator applied the test set forth in
. . . § 31-222 (a) (5) (O), as amended by Section 43 (O)
of Public Act No. 08-150.’’ In a memorandum of decision
dated May 31, 2016, the appeals referee sustained the
plaintiff’s appeal and reversed the April 24, 2015 deci-
sion of the administrator. The appeals referee held that
the escort drivers who had provided services for the
plaintiff during the relevant time period would be
exempt from the definition of ‘‘employee’’ under the
relevant amendment to the act, § 31-222 (a) (5) (O), if
it were applied. The appeals referee ordered the admin-
istrator ‘‘to reimburse the [plaintiff] from contributions
already paid in an amount required by law.’’

On June 9, 2016, the administrator appealed to the
board from the decision of the appeals referee. The
administrator argued that § 31-222 (a) (5) (O), as
amended, did not apply to the drivers in this case. The
board affirmed the decision of the appeals referee that
the escort drivers who provided services for the plaintiff
during the relevant time period would be exempt from
the definition of ‘‘employee’’ if the amendment were
applied. The board certified to the trial court the record
of the proceedings following the court’s December 31,
2014 remand order.

Following the board’s decision on remand, the trial
court rendered a decision on January 9, 2017, dismissing
the plaintiff’s November 23, 2010 appeal. The court held
that ‘‘the issue on this appeal is . . . a legal one: the
right, not of a claimant, but the administrator for contri-
butions when the determination letter was sent after the
amendment. Regardless of the date of the determination
letter, the general rule is that where an employer
incurred liability for unemployment insurance taxes
under a statute, a subsequent amendment of the statute
to exempt the employer from payment of further taxes
does not operate retroactively to relieve the employer
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of liability incurred before the effective date of the
amendment.’’ This appeal followed.

The plaintiff claims that the court improperly con-
cluded that the amendment to § 31-222 (a) (5) (O) in
P.A. 08-150 was inapplicable to the facts of this case.
The plaintiff emphasizes that it does not claim that the
amendment should be applied retroactively, but rather
argues that the triggering event for purposes of applying
the new statutory amendment was the issuance of the
July 7, 2008 determination letter. The plaintiff contends
that, prior to the issuance of the determination letter,
there had been no formal finding that the named individ-
uals were employees rather than independent contrac-
tors. It argues that the determination letter triggered
legal proceedings and triggered the plaintiff’s payment
obligations. The amendment should apply in this case,
the plaintiff argues, because the amendment was in
effect at the time the determination letter was issued.
The administrator argues that the amendment cannot
be applied retroactively to the plaintiff’s liability for
unemployment compensation contributions for a time
period of January 1, 2006 through December 31, 2007,
which occurred before the effective date of the amend-
ment. We agree with the administrator.

‘‘If . . . the issue is one of law, the court has the
broader responsibility of determining whether the
administrative action resulted from an incorrect appli-
cation of the law to the facts found or could not reason-
ably or logically have followed from such facts.
Although the court may not substitute its own conclu-
sions for those of the administrative board, it retains
the ultimate obligation to determine whether the admin-
istrative action was unreasonable, arbitrary, illegal or
an abuse of discretion.’’ (Internal quotation marks omit-
ted.) Mattatuck Museum–Mattatuck Historical Society
v. Administrator, 238 Conn. 273, 276, 679 A.2d 347
(1996).
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The issue raised by the plaintiff is whether the July
7, 2008 determination letter was the event that triggered
the application of the amendment. In that determination
letter, the administrator informed the plaintiff that its
employment of certain individuals within the terms of
§ 31-222 (a) (1) (B) (ii) during the audit period triggered
its obligation for unpaid unemployment compensation
contributions. Although the administrator informed the
plaintiff of its liability for unemployment contributions
following the effective date of P.A. 08-150, which
exempted the plaintiff’s escort drivers from the act,
the date of the determination letter did not trigger the
application of the amendment. The audit period refer-
enced in the determination letter, January 1, 2006
through December 31, 2007, was the time frame during
which the named individuals provided services and is,
therefore, the time frame during which the plaintiff’s
obligation to make unemployment compensation con-
tributions arose. This obligation under § 31-222 existed
until the legislature amended it. Because the audit
period predated the June 12, 2008 effective date of the
amendment, the exemption contained in P.A. 08-150
would not apply.6 Accordingly, we conclude that the
court properly dismissed the plaintiff’s appeal from the
board’s decision.

The judgment is affirmed.

6 The plaintiff does not argue that the amendment should be applied
retroactively and we agree that it is not subject to retroactive application.
‘‘General Statutes § 55-3 . . . states: No provision of the general statutes,
not previously contained in the statutes of the state, which imposes any
new obligation on any person or corporation, shall be construed to have
retrospective effect. . . . [W]e have uniformly interpreted § 55-3 as a rule
of presumed legislative intent that statutes affecting substantive rights shall
apply prospectively only. . . . [S]ee also Reid v. Zoning Board of Appeals,
235 Conn. 850, 859 n.6, 670 A.2d 1271 (1996) ([i]t is a rule of construction
that legislation is to be applied prospectively, unless the legislature clearly
expresses an intention to the contrary).’’ (Citations omitted; footnote omit-
ted; internal quotation marks omitted.) D’Eramo v. Smith, 273 Conn. 610,
620–21, 872 A.2d 408 (2005). ‘‘[T]he retroactive application of a law occurs
only if the new or revised law was not yet in effect on the date that the
relevant events underlying its application occurred.’’ State v. Faraday, 268
Conn. 174, 197, 842 A.2d 567 (2004).
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intended to possess or intended for accomplice to possess deadly weapon; whether
trial court improperly declined to provide jury with unanimity instruction as
requested by defendant; claim that jurors must be instructed that unanimity is
required on nature or source of reasonable doubt.

State v. Jackson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 419
Sexual assault in first degree; unlawful restraint; collateral estoppel; double jeopardy;

claim that trial court improperly admitted into evidence in defendant’s second
trial portion of witness’ statement that jury in defendant’s first trial necessarily
had rejected when jury found defendant not guilty of unlawful restraint charge;
whether admission of evidence violated defendant’s fifth amendment guarantee
against double jeopardy; whether finding of not guilty on charge of unlawful
restraint and finding that witness made credible statement were not mutually
exclusive findings or in any way inconsistent; whether jury reasonably could
have believed statement but found that statement did not establish or demonstrate
that defendant had intent to unlawfully restrain victim; whether defendant dem-
onstrated that jury, in finding defendant not guilty of unlawful restraint in first
trial, necessarily rejected witness’ statement.

State v. McKethan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 187
Murder; carrying pistol without permit; possession of narcotics; motion for joinder;

whether trial court abused discretion in consolidating two informations for trial;
whether defendant demonstrated that joinder resulted in substantial prejudice;
whether trial court’s explicit instructions to jury to consider each charge sepa-
rately in reaching verdict cured risk of substantial prejudice to defendant.
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State v. Si . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 402
Negligent homicide with commercial motor vehicle; claim that trial court improperly

instructed jury because it failed to instruct jurors that it would be complete defense
to charge of negligent homicide with commercial motor vehicle that decedent’s
negligence was sole proximate cause of own death; claim that jury charge was
materially misleading because jury instructions on proximate causation could
have led jury to disregard conduct of decedent entirely and, thus, to ignore
possibility that decedent was sole proximate cause of own death; whether trial
court erred when it provided jury with copy of jury charge during deliberations.

Taylor v. Wallace . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 43
Legal malpractice; ripeness; subject matter jurisdiction; whether plaintiff’s claim

that defendant attorney provided deficient representation with respect to plain-
tiff’s prior habeas corpus action was ripe for adjudication where plaintiff
remained validly incarcerated and conviction has never been invalidated;
whether plaintiff had standing to pursue claim that plaintiff was injured as
result of defendant’s purported fraud on state; claim that trial court abused
discretion in denying motion to reargue.

Teodoro v. Bristol . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 363
Negligence; action for damages for injuries to student incurred during high school

cheerleading practice; whether trial court, in deciding motion for summary judg-
ment, improperly failed to consider excerpts from certified deposition transcripts,
where excerpts were submitted with pages from original deposition transcripts
that established that original transcripts were accurate transcriptions of testi-
mony under oath; whether excerpts from deposition transcripts were properly
authenticated under rule of practice (§ 17-45) that governs admissible evidence
as to issues raised in summary judgment motions; whether trial court abused
discretion in not considering surreply memoranda of law in contravention of
applicable rule of practice ([2016] § 11-10).

Thompson v. Commissioner of Correction . . . . . . . . . . . . . . . . . . . . . . . . . . . . 215
Habeas corpus; whether habeas court properly determined that petitioner failed

to prove, by preponderance of evidence, that trial counsel rendered deficient
performance by not moving for mistrial or requesting curative instruction after
complainant provided prejudicial testimony; whether conclusion that trial coun-
sel’s acquiescence waived petitioner’s claim that petitioner was deprived of right
to fair trial as result of jury’s potential exposure to prejudicial testimony equated
to determination that counsel rendered ineffective assistance in handling of issue;
claim that jury heard prejudicial testimony because it was reflected in trial
transcript; whether petitioner failed to present evidence to rebut presumption
that trial counsel’s performance fell within wide range of reasonable profes-
sional assistance.
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NOTICES OF CONNECTICUT STATE AGENCIES

DEPARTMENT OF SOCIAL SERVICES

Notice of Proposed Medicaid State Plan Amendment (SPA)
SPA 18-Z: Dental Reimbursement for CDT Code D1354

The State of Connecticut Department of Social Services (DSS) proposes to submit
the following Medicaid State Plan Amendment (SPA) to the Centers for Medicare &
Medicaid Services (CMS) within the U.S. Department of Health and Human Ser-
vices (HHS).

Changes to Medicaid State Plan

Effective on or after September 1, 2018, SPA 18-Z will amend Attachment 4.19-
B of the Medicaid State Plan to revise the reimbursement methodology for Current
Dental Terminology (CDT) code D1354-Interim Caries Arresting Medicament. CDT
code D1354 will change from a fee for service reimbursement to a special pricing
reimbursement methodology. A ‘‘Special Pricing Prior Authorization’’ was created
for this CDT code to allow for the specification of the tooth or teeth in which an
‘‘interim caries arresting medicament’’ is applied to each dental arch. This revision
will allow for better assessment of oral health in the members who receive this
service.

CDT Description Fee Fee
Code Summary Child Adult

D1354 Interim Caries $28.42 $28.42
Arresting Medicament

Each additional tooth $1.00 $1.00

Connecticut Medical Assistance Program fee schedules are published at this
link: http://www.ctdssmap.com, then select ‘‘Provider’’, then select ‘‘Provider Fee
Schedule Download.’’

Fiscal Impact

It is estimated that the proposed changes will be cost neutral.

Obtaining SPA Language and Submitting Comments

This SPA is posted on the DSS web site at the following link: http://portal.ct.gov/dss.
Scroll down to the bottom of the webpage and click on ‘‘Publications’’ and then
click on ‘‘Updates.’’ Then click on ‘‘Medicaid State Plan Amendments’’. The
proposed SPA may also be obtained at any DSS field office, at the Town of Vernon
Social Services Department, or upon request from DSS (see below).

To request a copy of the SPA from DSS or to send comments about the SPA,
please email: Public.Comment.DSS@ct.gov and Donna.Balaski@ct.gov or write to:
Medical Policy Unit, Department of Social Services, 55 Farmington Avenue, 9th
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Floor, Hartford, CT 06105 (Phone: 860-424-5067). Please reference ‘‘SPA 18-Z:
Dental Reimbursement for CDT Code D1354’’.

Anyone may send DSS written comments about this SPA. Written comments
must be received by DSS at the above email addresses or U.S. Postal address no
later than September 12, 2018.
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NOTICE

Notice of Disbarment of Attorney

Pursuant to § 2-54 of the Connecticut Practice Book, notice is hereby given that
on August 21, 2018, in Docket Number HHD-CV-18-6097437, Robert Edward
Arnold III, juris number 411237, was ordered disbarred.

David Sheridan
Presiding Judge
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