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STATE OF CONNECTICUT v. WILLIAM CASTILLO
(SC 19777)

Palmer, McDonald, Robinson, D’Auria, Mullins and Kahn, Js.*

Syllabus

The defendant, a nearly seventeen year old high school student, was con-
victed of attempt to commit robbery in the first degree and attempt to
commit robbery in the second degree in connection with his role in
accosting a group of middle school students. Following an investigation
into the crimes that formed the basis for the defendant’s conviction, a
police officer, F, went to the defendant’s apartment to interview him.
After determining that the defendant was alone, F did not conduct the
interview but left his business card with the defendant and informed
him that he would return another time. The defendant later gave the
card to his mother, M, thereby alerting her that the police had visited
the apartment. When F and another officer returned to the apartment,
they were accompanied by an officer who spoke Spanish to assist M,
because the defendant had informed F during his initial visit that M did
not speak English. After M answered the door, F explained to M the
purpose of his visit, and she invited the officers into the living room,
where F advised the defendant and M of their juvenile and parental
rights, respectively. After the defendant and M signed their rights forms,
F verbally advised the defendant that he was free to ask the officers to
leave or to stop speaking to the officers, and that he did not have to
speak to them at all. The defendant confessed orally and in writing to
the events surrounding the attempted robbery and subsequently was
arrested pursuant to a juvenile arrest warrant. His case was then trans-
ferred to the adult criminal docket. The defendant appealed from the
judgment of conviction to the Appellate Court, claiming that the trial
court improperly denied his motion to suppress the oral and written
statements he made to the police during the interrogation on the ground
that he had been given inadequate warnings in accordance with Miranda
v. Arizona (384 U.S. 436), in violation of his constitutional rights. The
defendant also claimed that the Appellate Court should have exercised
its supervisory authority and issued a prophylactic rule requiring that
juvenile waiver forms inform a juvenile that his statements may be used
against him not only in juvenile proceedings but also in adult criminal
proceedings if the case ultimately is transferred to the adult criminal
docket. The Appellate Court concluded that the defendant was not in
custody during the interrogation for purposes of Miranda and declined
to exercise its supervisory authority and issue the requested prophylactic

* The listing of justices reflects their seniority status on this court as of
the date of oral argument.
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rule. On the granting of certification, the defendant appealed to this
court. Held:

1. The Appellate Court correctly determined that the defendant was not in
custody for purposes of Miranda and, therefore, that he was not entitled
to Miranda warnings before he made his oral and written statements
to the police: the Appellate Court correctly determined that, in light of
the totality of the circumstances, and with due consideration of the
defendant’s age, no reasonable person in the defendant’s position would
have believed that he was in custody for purposes of Miranda, as the
evidence indicated that the defendant was questioned in the comfort
of his own home, with his mother present, and not at a police station
or other unfamiliar and inherently coercive location, the defendant had
been alerted in advance that the police would be coming to his apartment
to question him when his mother was present, the encounter lasted only
forty-five minutes, the police did not enter the apartment on their own
authority, but, rather, M invited the officers in after F informed her of
the purpose of their visit, only three officers were present, one of whom
was acting as a translator, and two of whom were wearing plain clothes,
the defendant was never threatened with arrest, searched, or handcuffed,
and the police took no other action, either verbal or physical, to intimi-
date the defendant or to restrict his movement or to confine him to a
particular room, F informed M that she could end the interview at any
time, and the defendant was instructed, before questions were asked,
that his presence was voluntary, that he was free to leave and that he
did not have to answer any questions; moreover, the defendant’s claims
that the particular circumstances of the interview transformed his home
into a coercive atmosphere and that the presence of M during the inter-
view made him feel less free to leave were unavailing, as there were only
three officers present, none of whom wore tactical gear or brandished
a weapon, and, although the officers were in close proximity to him
during the questioning, they did not restrict his movement or the move-
ment of others in the apartment, and the mere fact that M became upset
when she heard the details of the defendant’s alleged criminal activity,
without more, was insufficient to demonstrate that her presence made
the police encounter more coercive.

2. This court declined the defendant’s request to invoke its supervisory
authority over the administration of justice and to adopt a per se rule
requiring that, whenever the police investigating a felony give Miranda
warnings to a juvenile, those warnings must include a warning that any
statement made by the juvenile may be used against the juvenile not
only in juvenile proceedings but also in adult criminal proceedings if
the case is transferred to the adult criminal docket; the defendant’s
requested rule went beyond the facts of his case and beyond what was
constitutionally required, as the defendant was not in custody at the
time he was interrogated and the police were not required to provide
him with Miranda warnings, the defendant failed to offer any evidence
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that there is a pervasive and significant problem that would have justified
this court’s invocation of its supervisory authority, and the specific
juvenile waiver form that the defendant signed appeared to be unique
to the city police department that issued it.

(One justice dissenting)

Argued November 6, 2017—officially released July 3, 2018

Procedural History

Substitute information charging the defendant with
the crimes of attempt to commit robbery in the first
degree and attempt to commit robbery in the second
degree, brought to the Superior Court in the judicial
district of Litchfield, where the court, Danaher, J.,
denied the defendant’s motion to suppress certain evi-
dence; thereafter, the case was tried to the jury before
Danaher, J.; verdict and judgment of guilty, from which
the defendant appealed to the Appellate Court, Keller,
Prescott and Harper, Js., which affirmed the judgment
of the trial court, and the defendant, on the granting of
certification, appealed to this court. Affirmed.

Richard Emanuel, for the appellant (defendant).

Nancy L. Chupak, senior assistant state’s attorney,
with whom, on the brief, were David S. Shepack, state’s
attorney, and Terri Sonnemann, senior assistant state’s
attorney, for the appellee (state).

Opinion

KAHN, J. In this certified appeal, the defendant, Wil-
liam Castillo, appeals from the judgment of the Appel-
late Court affirming the judgment of conviction,
rendered after a jury trial, of attempt to commit robbery
in the first degree in violation of General Statutes
§§ 53a-49 and 53a-134 (a) (3), and attempt to commit
robbery in the second degree in violation of General
Statutes §§ 53a-49 and 53a-135 (a) (1) (A).1 The defen-

1 Section 53a-135 (a) was amended by No. 12-186, § 1, of the 2012 Public
Acts, which made technical changes to the statute that are not relevant to
this appeal. In the interest of simplicity, we refer to the current revision of
the statute.
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dant claims that the Appellate Court improperly (1)
concluded that, during his in-home interrogation by the
police, he was not in custody for purposes of Miranda
v. Arizona, 384 U.S. 436, 478–79, 86 S. Ct. 1602, 16
L. Ed. 2d 694 (1966), and (2) declined to exercise its
supervisory authority ‘‘to adopt a new rule governing
the admissibility of statements obtained during the
interrogation of juveniles.’’ State v. Castillo, 165 Conn.
App. 703, 729, 140 A.3d 301 (2016).2 Because we con-

2 We granted the defendant’s petition for certification to appeal from the
judgment of the Appellate Court, limited to the following three issues: (1)
‘‘Did the Appellate Court correctly determine that the defendant was not
in custody for Miranda v. Arizona, [supra, 384 U.S. 478–79] purposes during
his in-home interrogation by the police?’’ (2) ‘‘Did the Appellate Court cor-
rectly determine that the trial court’s factual finding, that the defendant
was at home when the police arrived to interrogate him, was not clearly
erroneous?’’ (3) ‘‘Did the Appellate Court correctly determine that it was
inappropriate or premature for that court to consider the defendant’s super-
visory claim?’’ State v. Castillo, 323 Conn. 903, 150 A.3d 684 (2016).

We need not address the second certified question. At oral argument
before this court, the defendant effectively abandoned that claim—that the
trial court’s finding that the defendant was at home when the police arrived
to interrogate him was clearly erroneous. During oral argument before this
court, the defendant asserted that an articulation that the trial court had
issued subsequent to the grant of certification to appeal had ‘‘rendered
moot’’ his challenge to the trial court’s factual finding that he was at home
when the officers arrived.

Specifically, at the Appellate Court, in support of his claim that the trial
court’s factual finding was clearly erroneous, the defendant relied on what
he characterized as conflicting testimony on the issue of his initial location.
Although his mother testified that he was at home, two officers suggested
in their testimony that he was not immediately available and had to be
contacted and summoned by his family. See State v. Castillo, supra, 165
Conn. App. 720–21. Following this court’s grant of certification to appeal
from the judgment of the Appellate Court, the defendant filed a motion for
rectification with the trial court, requesting that court to allow additional
testimony on the issue of the defendant’s location when the police first
arrived at his home. The trial court denied the motion for rectification
because it concluded that the defendant had not demonstrated that rectifica-
tion of the record was appropriate.

In response to the motion for rectification, however, the court issued an
articulation of the basis for its factual finding that the defendant was in the
apartment when the police arrived. The court reviewed the testimony offered
at the suppression hearing and clarified that, although the testimony of the
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clude that the Appellate Court properly determined that
the defendant was not in custody, we affirm the judg-
ment of the Appellate Court. Interpreting the third certi-
fied question as a request by the defendant to exercise
our supervisory authority to adopt his requested rule,
we decline to do so.

The Appellate Court set forth the following relevant
facts and procedural history. ‘‘On March 23, 2012, the
defendant was a student at Torrington High School, and
was less than one month from his seventeenth birthday.
At about 8:30 p.m. on that date, he and several other
teenagers left a high school dodgeball game together in
a Jeep Grand Cherokee. The defendant and his friends
spotted a group of middle school students leaving a
minimart on foot, and they decided to ‘jump’ the
younger boys and steal their money. The older group
of teenagers followed the three middle school students,
eventually stopping the Jeep in front of them. After
exiting the Jeep, the defendant and his friend assaulted
the younger boys in an attempt to rob them. The defen-
dant grabbed one of the boys, Liam, and pushed him
into a nearby parked vehicle. He held a screwdriver to
Liam’s abdomen and demanded his money. [When Liam
said that he did not have any money on him, the defen-
dant kicked his legs out from under him, causing him to
fall to the ground.] When the defendant and his friends

two officers suggested that the defendant was not initially present in the
living room, neither officer was clear regarding the defendant’s precise
whereabouts. The defendant’s mother, by contrast, testified clearly and
unequivocally that the defendant was at home at the time that the officers
arrived. Put another way, the officers only testified clearly and unequivocally
regarding where the defendant was not located—in the living room. That
testimony, the trial court explained, did not conflict with the mother’s testi-
mony regarding where the defendant was located—in the apartment. The
trial court explained: ‘‘In view of the fact that the officers were not unequivo-
cal and specific about the defendant’s whereabouts when they arrived at
the apartment, the court elected to credit the one witness who was unequivo-
cal and specific about this issue: the defendant’s mother.’’
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discovered that the younger boys had no money, they
fled in the Jeep.

‘‘Several neighbors witnessed all or part of the inci-
dent and gave statements to the police, who had
responded to a report of an assault. Those statements
included a description of the Jeep that the defendant
and his friends were using and a partial license plate
number. The police also later interviewed the victims,
who, although unable to identify their attackers because
they had disguised themselves by partially concealing
their faces with their T-shirts, gave partial descriptions.

‘‘At about the time of the incident in question, other
police officers spotted a Jeep traveling at a high rate
of speed in the vicinity. They followed the vehicle into
an apartment complex at which time they initiated a
stop, eventually identifying the passengers, including
the defendant. Although the police were aware of the
recent assault, they did not believe that they had enough
evidence to arrest or otherwise detain the occupants
of the Jeep.

‘‘A week or so following the incident, the police
received information that led them to believe that the
occupants of the Jeep that they had stopped at the
apartment complex were the same group that had
attempted to rob the middle school boys. Police detec-
tives interviewed each of the occupants [whom] they
had previously identified during the traffic stop.

‘‘Detective Todd Fador, the lead investigator, first
went to the defendant’s apartment at 330 Highland Ave-
nue on April 10, 2012, for the purpose of conducting
an interview with the defendant; however, he found the
defendant alone at that time. Because of the defendant’s
age, Fador would not conduct an interview without a
parent present. Fador told the defendant that he would
return another time and left a business card, which
the defendant gave to his mother, Yocasta Monegro,
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thereby alerting her that the police had stopped by
her home.

‘‘Fador returned to the defendant’s home on April
13, 2012, at approximately 5 p.m. Monegro, Monegro’s
boyfriend, two younger children, and the defendant
were home at that time. Fador was accompanied by
another detective, Keith Dablaine, and Officer Angel
Rios. Fador had brought Rios along because Rios was
fluent in Spanish, and, at their initial meeting on April
10, 2012, the defendant had told Fador that Monegro
did not speak English.3 Fador and Dablaine carried side-
arms and wore plain clothes with badges around their
necks. Rios was dressed in a police uniform and also
wore a sidearm.

‘‘Monegro answered the door, at which point Rios
explained to her, in Spanish, that the purpose of their
visit was to speak with the defendant, who had been
identified as a suspect. The interview of the defendant
was conducted in the living room. The room had a sofa,
a love seat, and a chair. In addition to the main entrance
to the room, it had two other doors. The defendant was
not immediately present when the police arrived, but
Monegro indicated that she would get him. When the
defendant entered the room, Fador advised the defen-
dant and Monegro of their juvenile and parental rights,
respectively. Rios translated Fador’s advisement into
Spanish. The defendant was presented with a juvenile
waiver form that advised him of his rights, including
his right to remain silent, to consult with an attorney,
and to stop answering questions at any time. The defen-
dant initialed six separate paragraphs on the form and
signed the form. Monegro was given a parental consent
form that contained a similar advisement of rights in

3 Fador testified at the suppression hearing that, when the defendant told
him that his mother spoke no English, Fador informed the defendant that
he would bring a Spanish speaking officer with him when he returned.
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English, which Rios translated for her prior to her ini-
tialing and signing the form. The defendant was calm
throughout this procedure.

‘‘As the trial court stated in its memorandum of deci-
sion denying the motion to suppress, after the waiver
forms were signed, Fador ‘verbally advised the defen-
dant that he was free to ask the officers to leave, that
he was free to stop speaking to the officers, and that
he did not have to speak to the officers at all.4 . . .
[T]he defendant did not ask any questions about his
rights, he did not appear to be confused, and he said
that he understood his rights.’

‘‘ ‘The defendant agreed to give a statement, asking
Fador to write it out. [Fador] did so, stopping every
few sentences to give [Rios] an opportunity to translate
the defendant’s statements to [Monegro]. The defendant
was cooperative and did not appear to be worried,
although it was apparent that [Monegro] was growing
increasingly upset as her son progressed with his state-
ment. . . . After the defendant finished making his
statement, he reviewed what [Fador] had written and
then signed the statement. . . . The entire visit took
between forty-five minutes and one hour. At no time
did anyone ask the officers to stop questioning the
defendant or to leave the home. . . .’

4 The defendant emphasizes that the officers expressly informed him that
he could ask them to leave the apartment only after he and his mother
already had signed the waiver forms. Therefore, the defendant argues, the
officers’ statement that he was free to ask them to leave does not support
a finding that he was not in custody. We are not persuaded. Even if we
were to conclude that the officers were required to inform the defendant
that he was free to ask them to leave before he signed the waiver forms,
the defendant’s argument fails for two reasons. First, the juvenile waiver
form expressly informed the defendant that he had the right to stop answer-
ing questions at any time. Second, Fador testified that when the defendant
arrived, the officers explained to the defendant and his mother that, if he
chose not to sign the waiver forms, ‘‘the interview would be stopped.’’
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‘‘ ‘[N]one of the officers advised the defendant that
his involvement in the robbery could ultimately lead to
his deportation. . . . [W]hen [Monegro] asked about
the risk of deportation, [Rios] replied that such an
action is not within his jurisdiction but is, rather, an
issue for the Bureau of Immigration and Customs
Enforcement.’ . . . Although the defendant confessed,
first orally and then in writing, to having participated
in the events of March 23, 2012, and having attempted
to steal money from one of the middle school students,
he denied having used any weapon. The defendant was
not arrested at that time, and the detectives and Rios
left the apartment.’’ (Footnotes added and omitted.)
State v. Castillo, supra, 165 Conn. App. 706–10.

Approximately one month later, on May 10, 2012, the
defendant was arrested pursuant to a juvenile arrest
warrant and charged with various delinquent acts,
including robbery in the first degree in violation of
§ 53a-134. Because he was charged with committing a
class B felony, robbery in the first degree, the case was
then automatically transferred to the regular criminal
docket pursuant to General Statutes (Rev. to 2011)
§ 46b-127 (a) and then to the part A docket in the Litch-
field judicial district. The defendant subsequently
entered pro forma pleas of not guilty to certain of the
charges underlying the juvenile arrest warrant. Prior to
jury selection, the state filed a long form information
charging the defendant in two counts with robbery in
the first degree and robbery in the second degree. The
defendant entered pleas of not guilty on both counts.

‘‘On August 30, 2013, the defendant filed a motion to
suppress his April 13, 2012 oral and written statements
to the police, arguing that any waiver of his Miranda
rights was not knowingly, intelligently, or voluntarily
given, and, even if the police satisfied Miranda, his
statements were obtained involuntarily in violation of
his due process rights under the state and federal consti-
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tutions. The state filed an opposition arguing that
Miranda warnings were not necessary in the present
case because the defendant was not ‘in custody’ when
the challenged statements were made and there simply
was no evidence of any police coercion or other police
activity necessary to support the defendant’s due pro-
cess claim. The court, Danaher, J., conducted a hearing
on the motion to suppress, at which time the court
heard testimony from Fador, Rios, and Monegro. Fol-
lowing the hearing, on September 24, 2013, the court
issued a written memorandum of decision agreeing with
the arguments of the state and denying the motion to
suppress.

‘‘Prior to trial, on September 30, 2013, the state filed a
substitute long form information, amending the charges
against the defendant to one count of attempt to commit
first degree robbery in violation of §§ 53a-49 and 53a-
134 (a) (3), and one count of attempt to commit second
degree robbery in violation of §§ 53a-49 and 53a-135
(a) (1) (A). The defendant pleaded not guilty to those
charges, and the case proceeded to trial, following
which the jury found the defendant guilty of both
counts. The court sentenced the defendant to a total
effective term of five years imprisonment, suspended
after eighteen months, with five years of probation.’’
Id., 711–12.

The defendant appealed to the Appellate Court,
claiming, inter alia, that the trial court improperly
denied his motion to suppress because his statements
were obtained in violation of his constitutional rights.
Specifically, the defendant claimed that (1) the police
subjected him to a custodial interrogation without pro-
viding him with adequate Miranda warnings, (2) the
trial court’s finding that he was home when the officers
arrived was clearly erroneous, and (3) the Appellate
Court should exercise its supervisory authority to issue
a prophylactic rule requiring that juvenile waiver forms
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inform a juvenile that his statements may be used
against him not only in juvenile proceedings, but also
in adult criminal proceedings, should his case be trans-
ferred.5 Id., 705–706. The Appellate Court concluded
that the trial court properly determined that the defen-
dant was not in custody when he gave the statements
and that the finding that the defendant was home when
the police arrived to question him was not clearly erro-
neous. See id., 721–22. The court declined to exercise
its supervisory authority to issue a prophylactic rule
requiring the waiver forms to warn that any statements
could be used against a juvenile in adult criminal pro-
ceedings, following a transfer. Id., 729. This certified
appeal followed. See footnote 2 of this opinion.

The standard of review for a motion to suppress is
well established. ‘‘A finding of fact will not be disturbed
unless it is clearly erroneous in view of the evidence
and pleadings in the whole record. . . . [W]hen a ques-
tion of fact is essential to the outcome of a particular
legal determination that implicates a defendant’s consti-
tutional rights, [however] and the credibility of wit-
nesses is not the primary issue, our customary
deference to the trial court’s factual findings is tem-
pered by a scrupulous examination of the record to
ascertain that the trial court’s factual findings are sup-
ported by substantial evidence. . . . [W]here the legal
conclusions of the court are challenged, [our review is
plenary, and] we must determine whether they are

5 The defendant also claimed that his statements to the police were not
voluntary and that they were inadmissible at trial pursuant to General Stat-
utes (Rev. to 2011) § 46b-137 (c). See State v. Castillo, supra, 165 Conn.
App. 705. The Appellate Court concluded that the defendant’s reliance on
§ 46b-137 (c) lacked merit because, ‘‘[d]espite the defendant’s arguments to
the contrary, § 46b-137 has no bearing on the admissibility of statements
offered in adult criminal proceedings. Accordingly, it could not have pro-
vided an independent basis for granting the defendant’s motion to suppress.’’
Id., 728. Because the defendant did not seek certification as to those two
issues, they are not before us in this appeal.
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legally and logically correct and whether they find sup-
port in the facts set out in the memorandum of deci-
sion. . . .

‘‘Notwithstanding our responsibility to examine the
record scrupulously, it is well established that we may
not substitute our judgment for that of the trial court
when it comes to evaluating the credibility of a witness.
. . . It is the exclusive province of the trier of fact to
weigh conflicting testimony and make determinations
of credibility, crediting some, all or none of any given
witness’ testimony. . . . Questions of whether to
believe or to disbelieve a competent witness are beyond
our review. As a reviewing court, we may not retry the
case or pass on the credibility of witnesses. . . . We
must defer to the trier of fact’s assessment of the credi-
bility of the witnesses that is made on the basis of its
firsthand observation of their conduct, demeanor and
attitude.’’ (Internal quotation marks omitted.) State v.
Kendrick, 314 Conn. 212, 223, 100 A.3d 821 (2014).

I

We first address the defendant’s claim that the Appel-
late Court improperly concluded that he was not in
custody for purposes of Miranda. As a threshold mat-
ter, we observe that the trial court’s findings as to ‘‘ ‘the
historical circumstances surrounding [a] defendant’s
interrogation [entails] questions of fact . . . .’ ’’ State
v. Pinder, 250 Conn. 385, 410, 736 A.2d 857 (1999).
Accordingly, and in light of the constitutional implica-
tions of the issue and upon our scrupulous examination
of the record, those findings will not be disturbed unless
they are clearly erroneous. State v. Kendrick, supra,
314 Conn. 222–23. ‘‘The ultimate inquiry as to whether,
in light of these factual circumstances, a reasonable
person in the defendant’s position would believe that
he or she was in police custody of the degree associated
with a formal arrest . . . calls for application of the
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controlling legal standard to the historical facts [and]
. . . therefore, presents a . . . question of law . . .
over which our review is de novo.’’ (Internal quotation
marks omitted.) State v. Mangual, 311 Conn. 182, 197,
85 A.3d 627 (2014).

‘‘[P]olice officers are not required to administer
Miranda warnings to everyone whom they question
. . . rather, they must provide such warnings only to
persons who are subject to custodial interrogation.’’
(Citation omitted; internal quotation marks omitted.)
Id., 192. In the present case, it is undisputed that the
police were interrogating the defendant. Accordingly,
the only question is whether he was in custody. On that
issue, the defendant bears the burden of proof. See
State v. Pittman, 209 Conn. 596, 606, 553 A.2d 155 (1989)
(defendant bears burden to prove custodial interro-
gation).

‘‘As used in . . . Miranda [and its progeny], custody
is a term of art that specifies circumstances that are
thought generally to present a serious danger of coer-
cion. . . . In determining whether a person is in cus-
tody in this sense . . . the United States Supreme
Court has adopted an objective, reasonable person test
. . . the initial step [of which] is to ascertain whether,
in light of the objective circumstances of the interroga-
tion . . . a reasonable person [would] have felt [that]
he or she was not at liberty to terminate the interroga-
tion and [to] leave. . . . Determining whether an indi-
vidual’s freedom of movement [has been] curtailed,
however, is simply the first step in the analysis, not the
last. Not all restraints on freedom of movement amount
to custody for purposes of Miranda. [Accordingly, the
United States Supreme Court has] decline[d] to accord
talismanic power to the freedom-of-movement inquiry
. . . and [has] instead asked the additional question [of]
whether the relevant environment presents the same
inherently coercive pressures as the type of station
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house questioning at issue in Miranda. . . . Of course,
the clearest example of custody for purposes of
Miranda occurs when a suspect has been formally
arrested. As Miranda makes clear, however, custodial
interrogation includes questioning initiated by law
enforcement officers after a suspect has been arrested
or otherwise deprived of his freedom of action in any
significant way. . . . Miranda v. Arizona, supra, 384
U.S. 444. Thus, not all restrictions on a suspect’s free-
dom of action rise to the level of custody for Miranda
purposes; in other words, the freedom-of-movement
test identifies only a necessary and not a sufficient
condition for Miranda custody. . . . Rather, the ulti-
mate inquiry is whether a reasonable person in the
defendant’s position would believe that there was a
restraint on [his] freedom of movement of the degree
associated with a formal arrest. . . . Any lesser restric-
tion on a person’s freedom of action is not significant
enough to implicate the core fifth amendment concerns
that Miranda sought to address.

‘‘With respect to the issue of whether a person in the
suspect’s position reasonably would have believed that
[he] was in police custody to the degree associated with
a formal arrest, no definitive list of factors governs
[that] determination, which must be based on the cir-
cumstances of each case . . . . Because, however, the
[court in] Miranda . . . expressed concern with pro-
tecting defendants against interrogations that take
place in a police-dominated atmosphere containing
[inherent] pressures [that, by their very nature, tend]
to undermine the individual’s [ability to make a free
and voluntary decision as to whether to speak or remain
silent] . . . circumstances relating to those kinds of
concerns are highly relevant on the custody issue. . . .
In other words, in order to determine how a suspect
[reasonably] would have gauge[d] his freedom of move-
ment, courts must examine all of the circumstances
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surrounding the interrogation. . . . Although this
court has not been called on to decide whether the
totality of the circumstances surrounding the execution
of a search warrant at a suspect’s home rendered the
atmosphere police-dominated for purposes of Miranda,
the Appellate Court has addressed that issue . . . and
we previously have considered whether a suspect was
in custody when he invited the police into his home
and willingly agreed to speak to them. . . . A review
of these and related cases from this state, as well as
federal and sister state cases involving the interrogation
of a suspect during a police search of his residence,
reveals the following nonexclusive list of factors to be
considered in determining whether a suspect was in
custody for purposes of Miranda: (1) the nature, extent
and duration of the questioning; (2) whether the suspect
was handcuffed or otherwise physically restrained; (3)
whether officers explained that the suspect was free
to leave or not under arrest; (4) who initiated the
encounter; (5) the location of the interview; (6) the
length of the detention; (7) the number of officers in
the immediate vicinity of the questioning; (8) whether
the officers were armed; (9) whether the officers dis-
played their weapons or used force of any other kind
before or during questioning; and (10) the degree to
which the suspect was isolated from friends, family
and the public.’’ (Citations omitted; emphasis omitted;
footnotes omitted; internal quotation marks omitted.)
State v. Mangual, supra, 311 Conn. 193–97. Because
the defendant in the present case is a juvenile, his age
is a factor that courts must consider in determining
whether he reasonably would have believed that he was
in custody at the time of the interrogation. J. D. B. v.
North Carolina, 564 U.S. 261, 264, 131 S. Ct. 2394, 180
L. Ed. 2d 310 (2011).

Our scrupulous review of the record leads us to agree
with the Appellate Court that ‘‘no reasonable person in



Page 18 CONNECTICUT LAW JOURNAL July 3, 2018

JULY, 2018326 329 Conn. 311

State v. Castillo

the defendant’s position would have believed that he
was ‘in custody’ for purposes of Miranda.’’ State v.
Castillo, supra, 165 Conn. App. 716. As the Appellate
Court observed, it is significant that ‘‘the defendant was
not questioned at a police station or other unfamiliar
and inherently coercive location, but in the relative
comfort and familiarity of his own home,6 with family
present.’’ (Footnote added.) Id., 716–17. Although the
court correctly recognized that, under some circum-
stances, the mere fact that an interrogation takes place
in a person’s home will not prevent that interrogation
from being custodial, it relied on our decision in Man-
gual for the proposition that ‘‘ ‘an encounter with police
is generally less likely to be custodial when it occurs
in a suspect’s home.’ ’’ Id., 717, quoting State v. Mangual,
supra, 311 Conn. 206. The facts of the present case,
however, are distinguishable from those presented in
Mangual, in which we concluded that the defendant
was in custody when police interrogated her in her
home while executing a search warrant. See State v.
Mangual, supra, 212. The Appellate Court explained
that, in Mangual, ‘‘the totality of the circumstances
surrounding the execution of the warrant by the police
had transformed the defendant’s home into the type of
police dominated atmosphere that necessitated that the
police advise the defendant of her Miranda rights prior
to questioning her.’’ State v. Castillo, supra, 717.

We begin by observing that the trial court properly
considered the defendant’s age in determining whether,
in light of the totality of the circumstances, the defen-
dant was in custody during the interrogation. The court
noted that, at the time of the interview, the defendant
was sixteen years old, and also observed that it was

6 We observe that the dissent refers to the defendant’s home as ‘‘his
mother’s home.’’ That phrase suggests that the defendant was merely a
visitor in his mother’s home. It is undisputed, however, that the apartment
was not only his mother’s home, but also his home.
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due to his age that Fador did not want to interview the
defendant in the absence of his parents. In fact, in the
trial court, it was undisputed that the defendant was
five weeks short of his seventeenth birthday at the time
of the interrogation. Under the facts of the present
case, we conclude that the trial court gave sufficient
consideration and weight to the defendant’s age. The
United States Supreme Court has held that, although
courts must consider a juvenile’s age as one factor in
the custody analysis, a child’s age will not necessarily
be ‘‘a determinative, or even a significant, factor in every
case.’’ J. D. B. v. North Carolina, supra, 564 U.S. 277.

There is no question that the Appellate Court also
considered the age of the defendant in assessing all
of his claims, including the custody analysis. The first
factual finding of the trial court that the Appellate Court
noted as relevant to its review was: ‘‘On March 23, 2012,
the defendant was a student at Torrington High School,
and was less than one month from his seventeenth
birthday.’’ State v. Castillo, supra, 165 Conn. App. 706.
The Appellate Court decision made multiple references
to the defendant’s age. For example, the court observed
that, ‘‘[b]ecause of the defendant’s age, Fador would
not conduct an interview without a parent present.’’
Id., 707–708. The court also noted that, ‘‘on May 10,
2012, the defendant was arrested pursuant to a juvenile
arrest warrant . . . .’’ Id., 710. The Appellate Court
scrupulously examined the record and concluded that
‘‘no reasonable person in the defendant’s position
would have believed that he was ‘in custody’ for pur-
poses of Miranda.’’ (Emphasis added.) Id., 716. The
Appellate Court decision also referenced the defen-
dant’s age in its analysis of the voluntariness of his
statements by noting that ‘‘[t]he defendant was nearly
seventeen years old at the time he was questioned, and
there was no indication that he was poorly educated
or developmentally challenged.’’ Id., 724. We conclude,
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therefore, that the Appellate Court complied with the
holding of J. D. B. that courts must consider a juvenile’s
age as one factor in the custody analysis, and that it is
proper in that analysis to consider whether a juvenile
is close to the age of majority.7 See J. D. B. v. North
Carolina, supra, 564 U.S. 277.

The Appellate Court aptly summarized the circum-
stances that we considered compelling in our custody
analysis in Mangual. ‘‘First, the police had initiated the
contact, and were not invited into the apartment by the
defendant, but ‘entered under the authority of a search
warrant, an inherently coercive and intimidating police
action.’ ’’ Id. We also note that, in Mangual, the police
encounter was ‘‘wholly unexpected’’ by the defendant.
State v. Mangual, supra, 311 Conn. 199. The Appellate
Court additionally observed that, in Mangual, this court
‘‘considered the action particularly intimidating given

7 This case stands in sharp contrast to the facts presented in J. D. B. v.
North Carolina, supra, 564 U.S. 261. In that case, the defendant was thirteen
years old at the time of his interrogation. Id., 265. He was removed from
his seventh grade social studies class by a uniformed police officer who
had been assigned to work at the middle school that the defendant attended.
Id. The defendant was then brought into a closed conference room in the
school, where he was questioned by two police officers in the presence of
two school administrators, in the absence of any parent or guardian. Id.,
265–66. The court recognized that the parties’ submissions injected a degree
of ambiguity into the issue of whether the defendant had been informed
prior to his confession that he was free to leave and not obligated to speak
to the officers; the court also noted that the state supreme court had indicated
that the trial court’s factual findings indicated that the defendant had not
been so informed. Id., 267 n.2. Even under those extreme facts, the court
merely remanded the case to the state courts for a determination of whether
the defendant was in custody, after applying the proper legal analysis. Id.

In the present case, the defendant was almost seventeen years old and
was questioned in the presence of his mother, in his home. He was informed
that he was free to ask the officers to leave and was informed that he was
not obligated to speak to the officers at all. In J. D. B., the court noted that
it is proper to consider that a juvenile is close to the age of majority. Id.,
277. Under the circumstances of the present case, we conclude that the
trial court’s and the Appellate Court’s custody analyses complied with the
holding of J. D. B.
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that seven armed officers in tactical vests participated
in the execution of the warrant. . . . Second, the offi-
cers brandished their weapons when they announced
themselves and entered the small, four room apartment,
actions that the court deemed an occupant reasonably
could have associated with the police effecting an
arrest. . . . The court found significant that the offi-
cers prohibited the defendant from leaving or otherwise
moving about the apartment. In such circumstances, it
was reasonable for the defendant to perceive such an
imposing display of authority as a clear indication that
the police intended to assume and maintain full control
over her and her daughters. . . . The court considered
the relatively large number of officers, many, if not all
of whom were present in the living room when the
defendant was questioned, to be a third factor support-
ing a finding of custody, citing several federal Circuit
Courts of Appeals for the proposition that the presence
of a large number of visibly armed law enforcement
officers goes a long way [toward] making the suspect’s
home a police-dominated atmosphere. . . . Fourth,
the police exercised complete control over the defen-
dant and her surroundings before, during and after her
questioning. . . . As soon as the officers entered the
apartment, they ordered the defendant to go to the
living room, where she was confined to the couch and
placed under guard. The court noted that [t]his exercise
of total control over the defendant stands in stark con-
trast to the far more relaxed environment that is a
hallmark of interrogations in a suspect’s home that have
been found to be noncustodial. . . . Finally, the court
indicated that the police never explained to the defen-
dant the nature, purpose, or likely duration of her deten-
tion.’’ (Citations omitted; internal quotation marks
omitted.) State v. Castillo, supra, 165 Conn. App.
717–18.

We agree with the Appellate Court that the circum-
stances of the present case stand in stark contrast to
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those presented in Mangual. The encounter, which
lasted a total of forty-five minutes, did not have the
hallmarks of coercion that we relied on in Mangual.
Unlike the defendant in Mangual, whose encounter
with the police in her home was ‘‘wholly unexpected’’;
State v. Mangual, supra, 311 Conn. 199; the defendant
in the present case had been alerted in advance that
the police would be coming to the home to question
him. That is, on April 10, 2012, Fador informed the
defendant that he would be returning to the home to
question him about this incident, when his mother
was present.

As the Appellate Court further explained, ‘‘[a]lthough
the police initiated contact with the defendant and his
family, the police did not enter the house on their own
authority, such as pursuant to a search warrant, but
were invited in by Monegro.8 The police informed Mone-
gro of the purpose for their visit before she allowed
them to enter.9 There were only three officers present,

8 We reject the defendant’s suggestion that, because the record does not
reflect that the officers expressly informed Monegro that she could refuse
to let them in to the apartment, she did not ‘‘actually’’ invite them inside.

9 Although we agree with the Appellate Court that the manner in which
the police enter the home is always relevant in determining whether, under
the totality of the circumstances, an individual would have felt free to
terminate the interrogation; see State v. Castillo, supra, 165 Conn. App. 719;
we observe that this fact has only limited significance in the present case,
as the defendant did not himself invite the police into the home. In particular,
his status as a juvenile and the fact that it was his mother who invited the
police into the home are relevant to our assignment of minor significance
to Monegro’s consent to the entry. On the one hand, our law recognizes the
unique role that parents play in protecting their children’s rights. See, e.g.,
General Statutes § 46b-137 (c) (conditioning admissibility, in delinquency
proceeding, of statement by juvenile on, inter alia, presence of parent). In
light of the role that parents play in safeguarding their children’s rights,
police entry with a parent’s consent at least generally renders an encounter
less coercive than police entry that is authorized by a warrant. On the other
hand, a child’s parent is most frequently the person who is the head of the
household and is in a position to exercise authority over the child. When
the head of the household has consented to the officers’ entry, it is reasonable
to assign only minimal significance to that fact when determining whether
a juvenile would feel free, subsequently, to ask the officers to leave.
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one of whom was acting as a translator.10 The detectives
wore plain clothes, not tactical gear. Although the
defendant was asked to come into the living room to
speak with the police, he was never threatened with
arrest or searched, he was never handcuffed, and the
police took no other action, either verbal or physical,
to intimidate the defendant or to restrict his movement
or to confine him to that particular room. The detectives
and Rios each carried sidearms, but they were never
brandished at any point, nor did any of the officers
threaten the use of force on the defendant or his family.
Both Fador and Rios informed Monegro that she could
end the interview at any time, and the defendant was
told more than once that his presence was voluntary,
and that he was free to leave and did not have to answer
their questions. He was told this orally before any ques-
tions were ever asked, and the same instructions were
provided to him in writing as part of the waiver form,
which he signed prior to giving his oral statement and
written confession. Such instructions were not pro-
vided to the defendant in Mangual. [State v. Mangual,
supra, 311 Conn. 204–205]; see State v. Edwards, 299
Conn. 419, 437, 11 A.3d 116 (2011) . . . (‘a fact finder
reasonably might find that a reasonable person would
feel free to leave when that person was told repeatedly
that he could do so’ . . .). There is no evidence in
the record that the defendant was overly nervous or
intimidated during the encounter.’’ (Footnotes added.)
State v. Castillo, supra, 165 Conn. App. 719.

We also note our agreement with the Appellate Court
that, ‘‘[i]n terms of whether a reasonable person would
feel that his freedom of movement was restrained to
the degree associated with a formal arrest and, there-
fore, that he was ‘in custody,’ the circumstances sur-

10 As we already have observed, on April 10, 2012, Fador had notified the
defendant that when he returned, he would be bringing an officer with him
to serve as a translator. See footnote 3 of this opinion.
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rounding the defendant’s interview in the present case
appear no more coercive or intimidating an atmosphere
than was present in other cases in which our Supreme
Court determined that a suspect questioned in a resi-
dence prior to an arrest was not ‘in custody’ and, thus,
not entitled to Miranda [warnings]. See, e.g., State v.
Kirby, 280 Conn. 361, 369–70, 392–94, 396, 908 A.2d 506
(2006) (defendant [was] not ‘in custody’ for Miranda
purposes although five police officers arrived at his
home at 4:30 a.m. to question him about kidnapping and
assault because defendant invited officers into home,
defendant knew why police were there, encounter
lasted less than fifteen minutes, officers’ guns stayed
holstered, and defendant [was] not handcuffed until
after he admitted to kidnapping); State v. Johnson, 241
Conn. 702, 714–21, 699 A.2d 57 (1997) (defendant [was]
not ‘in custody’ although confronted by two detectives
and uniformed police officer in driveway of father’s
house prior to consenting to be questioned in kitchen).’’
State v. Castillo, supra, 165 Conn. App. 720. In summary,
the Appellate Court properly concluded that ‘‘the defen-
dant was not ‘in custody’ at the time he provided his
statements to the police and, therefore, was not entitled
to Miranda warnings.’’ Id., 722.

We are not persuaded by the defendant’s arguments
that two factors that this court typically has relied on
to conclude that a suspect was not in custody support
the opposite inference in the present case. First, the
defendant suggests that the particular circumstances
of the interview transformed his home into a coercive
atmosphere. Second, he contends that the presence of
his mother during the interview made him feel less free
to leave. The defendant therefore contends that both
of these factors support the conclusion that he was in
custody. We address each of these arguments in turn.

First, the defendant contends that, under the circum-
stances of the present case, the fact that the questioning
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took place in his home supports the conclusion that he
was in custody. The defendant suggests that the officers
should have given him the option of being questioned
at the police station if he had preferred. He does not
argue that an interview at the station would have been
less coercive. Without providing any authority for the
proposition, he appears to suggest that, if the police
had offered him the choice of a more coercive atmo-
sphere, that may have rendered the interview in the
present case less coercive. We reject the defendant’s
suggestion.

The defendant claims that the particular circum-
stances of the encounter transformed the living room
into a ‘‘ ‘police-dominated atmosphere.’ ’’ He places
great emphasis on the presence of three officers in the
room. We first observe, however, the stark contrast
between the number of police officers in the present
case as compared to Mangual, in which there were
seven officers, some of whom wore tactical gear, and
some of whom entered the room brandishing weapons.
State v. Mangual, supra, 311 Conn. 186, 199–200. In the
present case, there were fewer than one half of the
officers who were involved in Mangual, and none of
them wore tactical gear or brandished weapons. It is
also significant that the third officer, Rios, was present
specifically for the purpose of translating for Monegro.
Another fact that the defendant relies on is that the
officers were ‘‘within ‘arm’s length’ ’’ of him during the
questioning. As we have observed, however, the officers
did not in any way restrict the movement of the defen-
dant or others in the apartment. These circumstances
differ sharply from those presented in Mangual, in
which the officers ‘‘exercised complete control over
the defendant and her surroundings . . . .’’ State v.
Mangual, supra, 201. Also, as we already have observed,
the defendant repeatedly was told that he was free
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to ask the officers to leave and was free to end the
questioning at any time.

Second, the defendant argues that the presence of
his mother made the atmosphere more coercive and,
therefore, weighs in favor of concluding that he was
in custody. He relies on testimony at the suppression
hearing that Monegro appeared ‘‘angry,’’ ‘‘worried,’’
‘‘nervous,’’ and ‘‘upset’’ over the course of the interview
and testimony at trial that, at one point during the inter-
view, she ‘‘yelled’’ at the defendant in Spanish. Although
we can envision facts under which the presence of a
parent would render a police encounter more coercive;
see generally H. Farber, ‘‘The Role of the Parent/Guard-
ian in Juvenile Custodial Interrogations: Friend or
Foe?,’’ 41 Am. Crim. L. Rev. 1277 (2004); the presence
of a parent is generally considered to provide greater
protection to a juvenile. See, e.g., General Statutes
§ 46b-137 (c) (conditioning admissibility, in delinquency
proceeding, of statement by juvenile on, inter alia, pres-
ence of parent). The mere fact that Monegro became
upset when she heard the details of the crime of which
the defendant was accused, without more, is not suffi-
cient to demonstrate that her presence made the police
encounter more coercive.

II

We next address the defendant’s claim that the Appel-
late Court improperly declined to adopt a ‘‘per se rule
requiring that whenever police investigating a felony
give Miranda warnings to a juvenile, those warnings
must include notice that any statement by the juvenile
may be used against the juvenile in adult criminal court
if the case is transferred there from juvenile court.’’
State v. Castillo, supra, 165 Conn. App. 729. As we
stated at the outset of this opinion, we understand the
defendant to be requesting this court to exercise its
supervisory authority to adopt the suggested per se
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rule.11 The defendant contends that the court should
exercise its supervisory authority because, even if we
agree with the Appellate Court that the defendant was
not in custody and, therefore, that his ‘‘Miranda rights
were never implicated in the present case’’; id., 730; an
‘‘unknown number’’ of other juvenile suspects over the
years may have been misled about the potential
‘‘ ‘adult’ ’’ consequences of giving a statement to the
police, and others similarly could be misled in the
future.

The defendant’s request that this court exercise its
supervisory authority focuses on the juvenile waiver
form that he signed. The defendant notes that, although
the document is expressly titled ‘‘JUVENILE WAIVER,’’
the form merely informs the defendant that his state-
ments may be used against him ‘‘in a court of law.’’ The
form does not expressly state that his waiver would
apply not only in juvenile proceedings, but also in adult
criminal proceedings. The defendant therefore con-
tends that the phrase ‘‘in a court of law’’ was insufficient
to alert him that his statements could be used against
him in adult criminal proceedings.12 We agree with the
Appellate Court that, under the facts of the present case,

11 A narrow and literal interpretation of the certified issue as limited to
the question of whether the Appellate Court properly declined to exercise
any authority it may have to issue the requested prophylactic rule would
yield the bizarre result that if this court agreed with the defendant, it would
remand the case to the Appellate Court with direction to exercise such
supervisory authority. That narrow reading would constitute an improper
abdication of this court’s duty and authority over the administration of
justice.

12 At oral argument, the state conceded that there were two errors in
the parental consent form that Monegro signed. Specifically, the form (1)
represented that the defendant’s statements could be used against him
‘‘during any questioning,’’ rather than ‘‘in a court of law,’’ and (2) improperly
included the attestation that ‘‘I also know that any statement given can be
used for or against him . . . in a court of law.’’ In response to this court’s
statement that the form needed to be revised to correct the errors, the
state’s attorney represented that she already had notified the proper persons.
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it would be inappropriate to exercise our supervisory
authority to adopt the per se rule requested by the
defendant.

‘‘It is well settled that [a]ppellate courts possess an
inherent supervisory authority over the administration
of justice. . . . Supervisory powers are exercised to
direct trial courts to adopt judicial procedures that will
address matters that are of utmost seriousness, not only
for the integrity of a particular trial but also for the
perceived fairness of the judicial system as a whole.
. . . Under our supervisory authority, we have adopted
rules intended to guide the lower courts in the adminis-
tration of justice in all aspects of the criminal process.’’
(Citation omitted; internal quotation marks omitted.)
State v. Elson, 311 Conn. 726, 764–65, 91 A.3d 62 (2014).

We are mindful, however, that our ‘‘[s]upervisory
authority is an extraordinary remedy that should be
used sparingly . . . [and that] authority . . . is not a
form of free-floating justice, untethered to legal princi-
ple. . . . Our supervisory powers are not a last bastion
of hope for every untenable appeal. . . . Constitu-
tional, statutory and procedural limitations are gener-
ally adequate to protect the rights of the defendant and
the integrity of the judicial system. Our supervisory
powers are invoked only in the rare circumstance [in
which] these traditional protections are inadequate to
ensure the fair and just administration of the courts.
. . . Overall, the integrity of the judicial system serves
as a unifying principle behind the seemingly disparate
use of our supervisory powers. . . . Thus, we are more
likely to invoke our supervisory powers when there is
a pervasive and significant problem . . . or when the
conduct or violation at issue is offensive to the sound
administration of justice . . . .’’ (Citations omitted;
internal quotation marks omitted.) State v. Edwards,
314 Conn. 465, 498–99, 102 A.3d 52 (2014).
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In the present case, because the defendant was not
in custody at the time of the interrogation, the police
were not constitutionally required to provide him with
Miranda warnings. See State v. Mangual, supra, 311
Conn. 192. In support of his claim that this court should
adopt a per se rule that goes beyond the facts of the
present case and beyond what was constitutionally
required, the defendant does not offer any evidence
that there is a pervasive and significant problem that
would justify the invocation of our supervisory author-
ity. Instead, the defendant merely offers broad asser-
tions and speculation. That is, the defendant claims it
is possible that ‘‘an unknown number of juvenile sus-
pects . . . may have been misled or deceived about
the potential ‘adult’ consequences of giving a statement
to the police.’’ He additionally points to the decisions
of the United States Supreme Court and this court rec-
ognizing limits on the maximum punishments that can
be imposed on juveniles on the basis that ‘‘develop-
ments in psychology and brain science continue to show
fundamental differences between juvenile and adult
minds.’’ Graham v. Florida, 560 U.S. 48, 68, 130 S. Ct.
2011, 176 L. Ed. 2d 825 (2010); see also State v. Riley,
315 Conn. 637, 644, 110 A.2d 1205 (2015) (noting ‘‘the
unique aspects of adolescence’’), cert. denied, U.S.

, 136 S. Ct. 1361, 194 L. Ed. 2d 376 (2016). Finally,
he offers the sweeping observation that the question
of whether the police should be required to issue such
warnings presents ‘‘an important question of public pol-
icy . . . .’’

Although we agree with the defendant that the hypo-
thetical question he poses implicates an important
question of public policy, we decline to invoke our
supervisory authority to issue the requested rule where
the facts of the defendant’s case did not give rise to
the issue and where he has not demonstrated that the
claimed problem is a pervasive one. Indeed, we observe
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that at the top of the form that the defendant signed,
the heading ‘‘City of Torrington’’ appears immediately
above what appears to be the city’s seal or insignia. On
its face, then, the form appears to be unique to the city
of Torrington. The defendant’s speculation that some
juvenile suspects could be misled amounts to an invita-
tion to this court to exercise its supervisory authority
to issue an advisory opinion to address facts that were
not presented in the defendant’s case. That we will not
do.

The judgment of the Appellate Court is affirmed.

In this opinion PALMER, McDONALD, ROBINSON
and MULLINS, Js., concurred.

D’AURIA, J., dissenting. To navigate our system of
justice, citizens are required to not only understand
their rights but, also, the consequences of exercising
or waiving those rights. This is difficult enough for many
citizens. That difficulty can be exacerbated when there
are obstacles interfering with citizens’ understanding
of their rights. The protections mandated by Miranda
v. Arizona, 384 U.S. 436, 467, 86 S. Ct. 1602, 16 L. Ed.
2d 694 (1966), are intended to guard against ‘‘inherently
compelling pressures which work to undermine the
individual’s will to resist and to compel him to speak
where he would not otherwise do so freely.’’ These
safeguards must be ‘‘effective to secure the privilege
against self-incrimination.’’ Id., 444.

In this case, the defendant, William Castillo, claims,
among other things, that his status as a juvenile, along
with the inaccurate or incomplete information provided
by the police to him and his mother, who spoke ‘‘[v]ery
little’’ English, led him to believe that the statement he
gave to officers could be used against him only in a
juvenile proceeding, and the police should have
informed him his statement could be used against him if
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his case were transferred to the regular criminal docket.
State v. Castillo, 165 Conn. App. 703, 705–706, 140 A.3d
301 (2016). The Appellate Court declined to reach the
issue of whether the warning given to the defendant
and his mother was adequate on the ground that he
was not in custody for purposes of Miranda when ques-
tioned and, therefore, not entitled to warnings in the
first place. Id., 722. On appeal to this court, the majority
follows suit and, consistent with how this court granted
the petition for certification, addresses only the custody
question and agrees with the Appellate Court.

Although I admit it is a close question, I would con-
clude that the defendant was in custody for several
reasons, the chief reason among them being that the
defendant was a juvenile at the time. Although that
factor is not dispositive, it must be considered under
J. D. B. v. North Carolina, 564 U.S. 261, 277, 131 S. Ct.
2394, 180 L. Ed. 2d 310 (2011). I reach the conclusion
that the defendant was in custody due to the totality
of the circumstances, including because he was a juve-
nile and because the officers in this case actually issued
him warnings before taking his statement—warnings
the defendant claims are deficient—and, therefore, I
disagree with the majority’s conclusion to the contrary.

I also believe that, irrespective of whether he was in
custody while interrogated, the defendant’s state consti-
tutional claim can be adjudicated, namely, that the
police provide juvenile suspects with a warning, regard-
less of whether they are in custody, that their statements
can also be used against them in a case tried on the
regular criminal docket. When, pursuant to state law,
police officers have actually informed the defendant of
his rights and obtained a waiver, and the defendant’s
claim on appeal includes that those warnings misin-
formed him about the scope of his rights under our
state constitution, I believe a court can entertain that
claim. I would therefore reverse and remand this case
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to the Appellate Court to decide the defendant’s consti-
tutional challenges to the warnings he received.

I

A

Whether a suspect is ‘‘in custody’’ for purposes of
Miranda requires examination of ‘‘all of the circum-
stances surrounding [any] interrogation’’ to determine
‘‘how a reasonable person in the suspect’s position
would perceive his or her freedom to leave . . . .’’
(Emphasis added; internal quotation marks omitted.)
J. D. B. v. North Carolina, supra, 564 U.S. 270–71. This
‘‘ultimate inquiry . . . calls for application of the con-
trolling legal standard to the historical facts [and] . . .
therefore, presents a . . . question of law . . . over
which our review is de novo.’’ (Internal quotation marks
omitted.) State v. Mangual, 311 Conn. 182, 197, 85 A.3d
627 (2014). To assist in this inquiry, this court has devel-
oped a ‘‘nonexclusive list’’ of ten factors for courts to
consider (Mangual factors). Id., 196–97.

Appellate review of a claim that a statement was
obtained in violation of Miranda requires ‘‘a scrupulous
examination of the record . . . in order to ascertain
whether, in light of the totality of the circumstances,
the trial court’s finding [as to custody] is supported by
substantial evidence.’’ (Internal quotation marks omit-
ted.) Id., 197. This examination is not limited to the
facts the trial court actually found in its decision on
the defendant’s motion to suppress. Rather, we may also
consider undisputed facts established in the record,
including the evidence presented at trial. See State v.
Edmonds, 323 Conn. 34, 39, 145 A.3d 861 (2016) (‘‘in
reviewing the record, we are bound to consider not
only the trial court’s factual findings, but also the full
testimony of the arresting officers; in particular, we
must take account of any undisputed evidence that does
not support the trial court’s ruling in favor of the state
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but that the trial court did not expressly discredit’’);
State v. Edwards, 299 Conn. 419, 439 n.16, 11 A.3d 116
(2011) (‘‘to determine whether the defendant’s constitu-
tional rights have been infringed, [w]e review the record
in its entirety and are not limited to the evidence before
the trial court at the time the ruling was made on the
motion to suppress’’ [internal quotation marks
omitted]).

Admittedly, as my introductory paragraphs indicate,
my own scrupulous examination of the record leads
me to emphasize certain facts or factors not emphasized
by the state, the trial court, the Appellate Court or the
majority. That courts and litigants will seek to highlight
or explain away certain factors, or compare and con-
trast the relevant factors in one case to those considered
in another case, is a predictable result of court devel-
oped multifactor tests, including the Mangual factors
for measuring custody. Although tests of this nature
can often be useful, determining whether a suspect is
in custody is a ‘‘ ‘slippery’ ’’ task; State v. Mangual,
supra, 311 Conn. 193; and ‘‘not always self-evident.’’
State v. Januszewski, 182 Conn. 142, 158, 438 A.2d 679
(1980), cert. denied, 453 U.S. 922, 101 S. Ct. 3159, 69 L.
Ed. 2d 1005 (1981). ‘‘No definitive list of factors governs
a determination of whether a reasonable person in the
defendant’s position would have believed that he or she
was in custody.’’ State v. DesLaurier, 230 Conn. 572,
577, 646 A.2d 108 (1994). Indeed, a heavy focus on
enumerated factors, or comparisons to other prece-
dents, may eclipse the ‘‘ultimate inquiry’’ before the
court, which is case specific: ‘‘whether a reasonable
person in the defendant’s position would believe that
there was a restraint on [his] freedom of movement of
the degree associated with a formal arrest.’’ (Internal
quotation marks omitted.) State v. Mangual, supra, 194.
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B

In my view, any analysis of the question of custody
in the present case must begin with the fact that the
defendant was a juvenile at the time. We have not had
occasion to consider the question of the custody of a
juvenile by the police since the United States Supreme
Court’s relatively recent decision in J. D. B., a case
neither the trial court nor the Appellate Court cited.
In fact, age or juvenile status is not among the ten,
nonexclusive Mangual factors. After J. D. B., it must
be. Compare J. D. B. v. North Carolina, supra, 564 U.S.
277 (‘‘[age] is . . . a reality that courts cannot simply
ignore’’) with id., 288 (Alito, J., dissenting) (‘‘there is
no denying that, by incorporating age into its analysis,
the [c]ourt is embarking on a new expansion of the
established custody standard’’).

In particular, the United States Supreme Court in J.
D. B. rejected the state of North Carolina’s argument
that age ‘‘has no place’’ in an analysis of whether a
‘‘reasonable person in the suspect’s position would
understand his freedom to terminate questioning and
leave . . . .’’ Id., 271 (majority opinion). J. D. B. made
clear that ‘‘courts cannot simply ignore’’ a juvenile sus-
pect’s age. Id., 277. Instead, the court recognized that
a juvenile ‘‘subjected to police questioning will some-
times feel pressured to submit when a reasonable adult
would feel free to go.’’ Id., 272. The court went on to
note that age is ‘‘more than a chronological fact,’’ as
juveniles ‘‘generally are less mature and responsible
than adults . . often lack the experience, perspective,
and judgment to recognize and avoid choices that could
be detrimental to them [and] are more vulnerable or
susceptible to . . . outside pressures than adults
. . . .’’ (Citations omitted; internal quotation marks
omitted.) Id.; see also State v. Riley, 315 Conn. 637,
658, 110 A.3d 1205 (2015) (noting attributes of juveniles,
including ‘‘immaturity, impetuosity, and failure to
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appreciate risks and consequences’’ [internal quotation
marks omitted]), cert. denied, U.S. , 136 S. Ct.
1361, 194 L. Ed. 2d 376 (2016). Any statements given
during an encounter that a juvenile would reasonably
regard as custodial are less likely to be the product of
the person’s free choice. See J. D. B. v. North Carolina,
supra, 272–73 (‘‘[n]o matter how sophisticated, a juve-
nile subject of police interrogation cannot be compared
to an adult subject’’ [internal quotation marks omitted]).
If a reasonable juvenile in the suspect’s position would
feel a restraint on his freedom to the degree of a formal
arrest, then the suspect must knowingly and voluntarily
waive his rights to remain silent and to have counsel
present before any statement he makes may be used
against him in court. Id., 268–70; see Miranda v. Ari-
zona, supra, 384 U.S. 444–45.

These observations, which underpin J. D. B.’s ratio-
nale, are consistent with, and drawn from, decisions
from this court and the United States Supreme Court,
including recent cases involving the sentencing of juve-
nile defendants. See, e.g., Miller v. Alabama, 567 U.S.
460, 471, 132 S. Ct. 2455, 183 L. Ed. 2d 407 (2012) (noting
that juveniles are ‘‘more vulnerable’’ to outside influ-
ences and have ‘‘limited contro[l] over their own envi-
ronment’’ [internal quotation marks omitted]); Graham
v. Florida, 560 U.S. 48, 68, 130 S. Ct. 2011, 176 L. Ed.
2d 825 (2010) (‘‘developments in psychology and brain
science continue to show fundamental differences
between juvenile and adult minds’’); State v. Riley,
supra, 315 Conn. 650, 658 (noting differences in maturity
of juveniles versus adults).

C

Therefore, my principal disagreement with the deci-
sion of the trial court and the opinion of the Appellate
Court is that I find little evidence that those courts
examined the defendant’s circumstances from the posi-
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tion of a sixteen year old boy. Perhaps because age is
not listed among the Mangual factors, the trial court
did not manifest its consideration of the defendant’s
age beyond noting that the defendant was nearing his
seventeenth birthday. The court did not explain how
this fact might be probative of a suspect, under these
particular circumstances, feeling that he was not domi-
nated by the police. Certainly, a sixteen year old juvenile
might be less susceptible to coercion than a younger
juvenile, but that comparison says little about how a
sixteen year old would feel as compared to an adult in
the same situation. In my view, a sixteen year old being
questioned in his mother’s living room likely would feel
less free to leave or command the officers to leave than
an adult questioned in his own house. See J .D .B. v.
North Carolina, supra, 564 U.S. 272–73; see also Roper
v. Simmons, 543 U.S. 551, 569, 125 S. Ct. 1183, 161 L.
Ed. 2d 1 (2005) (‘‘[e]ven the normal [sixteen year old]
customarily lacks the maturity of an adult’’ [internal
quotation marks omitted]); State v. Riley, supra, 315
Conn. 660–61 (reversing sentence when trial court did
not adequately consider defendant’s age and its hall-
mark features when determining sentence of defendant
who was seventeen years old at time of crime). The
Appellate Court gave the defendant’s age no meaning-
fully greater attention than the trial court gave, and
neither does today’s majority.

For example, in concluding that the defendant was
not in custody, the Appellate Court, like the majority,
compares the facts of the present case to those in Man-
gual. The defendant in Mangual was not a juvenile,
however. Nor, in my view, was the question of custody
in Mangual a close case. Mangual involved questioning
the suspect in a home after seven police officers had
entered pursuant to a search warrant and with weapons
drawn. State v. Mangual, supra, 311 Conn. 187 n.3. I
do not read Mangual to establish a minimum for what
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actions may be considered custodial interrogation in
the home, especially for a juvenile suspect. The fact
that there were more officers present in Mangual, for
a longer period of time and with weapons brandished
does little—but only little—to help answer the question
of custody in the present case. Although there were
only three officers present in this case versus seven in
Mangual, is a juvenile likely to know that three officers
are not that many or to feel free to ask them all to
leave? And although the officers did not threaten or
physically restrain the defendant in the present case,
does that mean a juvenile would not feel restricted by
their presence and their intent to question him after
confronting him with evidence against him? And even
though the interview in the present case ultimately
lasted only forty five minutes, the juvenile defendant
was not told how long it would last when he began
giving his incriminating statements, nor was he told
whether he would be formally arrested afterward. In
short, even though the circumstances in Mangual add
up to a clearer case for concluding that the adult defen-
dant was in custody—or that things could have been
worse for this young man—that conclusion does not
mean that, under the circumstances of this case, a juve-
nile in the defendant’s position would not feel that he
was in a ‘‘police-dominated atmosphere.’’ (Internal quo-
tation marks omitted.) Id., 206–207. In this regard, I find
precedents that did not involve juvenile defendants—
and especially those decided before J. D. B.—are not
particularly instructive. See, e.g., State v. Kirby, 280
Conn. 361, 908 A.2d 506 (2006); State v. Johnson, 241
Conn. 702, 699 A.2d 57 (1997).

In addition to minimizing the significance of the
defendant’s age, the trial court and the Appellate Court
emphasized factors that, in my view, are not properly
considered as part of a custody analysis, while ignoring
factors that often contribute to establishing a custodial
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setting. For example, the trial court expressly relied on
the fact that ‘‘[t]he defendant had prior dealings with
police, specifically, an encounter with [the uniformed
officer].’’ But testimony at the suppression hearing
established only that the uniformed officer remem-
bered the defendant; the uniformed officer acknowl-
edged in his testimony at the suppression hearing that
he did not know whether the defendant had recognized
him. In fact, the testimony revealed few details about
this prior encounter, surely not enough to know
whether it was cordial or hostile, or even how a juvenile
in the defendant’s position might have perceived the
encounter. All we know is that previously the uniformed
officer, while assisting a school resource officer during
a fight at the defendant’s school, had escorted the defen-
dant off a school bus, though it is not clear whether
the defendant was involved in the fight or whether
the officer touched or restrained the defendant when
escorting him away.

The relevance of the trial court’s references to this
incident is not clear to me. There was certainly no
evidence presented to suggest that this prior encounter
would have put someone in the defendant’s position
at ease in the uniformed officer’s presence or in the
presence of other law enforcement officers not known
to the defendant. And a hostile prior encounter would
likely have left a person in the defendant’s position
intimidated by the uniformed officer’s later appearance
in his mother’s home. For this reason, prior contact
with law enforcement is generally too speculative of a
factor to consider in a custody analysis, and, therefore,
any reliance by the trial court on the vague circum-
stances of this prior incident was misplaced. See Yarb-
orough v. Alvarado, 541 U.S. 652, 668, 124 S. Ct. 2140,
158 L. Ed. 2d 938 (2004) (explaining it would be
‘‘improper’’ to consider ‘‘prior history with law enforce-
ment’’ because ‘‘the relationship between a suspect’s
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past experiences and the likelihood a reasonable person
with that experience would feel free to leave often will
be speculative’’).1

The Appellate Court, in explaining why the defendant
was not in custody, observed ‘‘[t]here is no evidence
in the record that the defendant was overly nervous or
intimidated during the encounter.’’ State v. Castillo,
supra, 165 Conn. App. 719. But because the question
of custody is an objective inquiry, whether this defen-
dant was nervous or intimidated is irrelevant when
determining how a reasonable juvenile, in the defen-
dant’s position, would perceive his freedom of move-
ment. See J. D. B. v. North Carolina, supra, 564 U.S. 271
(‘‘[t]he test, in other words, involves no consideration
of the ‘actual mindset’ of the particular suspect sub-
jected to police questioning’’).2 Although the defen-
dant’s behavior might bear on whether he voluntarily
relinquished his rights under Miranda, it should not be
part of a custody analysis. Additionally, the Appellate

1 In its brief to this court, the state suggests that the defendant’s ‘‘prior
experience with the police,’’ and, particularly, his experience with the uni-
formed officer in question, ‘‘would have lessened the impact of the encounter
on him.’’ Even if it were a relevant consideration post-Yarborough, given
how little is known about the defendant’s ‘‘prior experience with [law
enforcement]’’ on this record, I cannot draw such an inference. Although
Yarborough observed that suspects with such experience ‘‘may understand
police procedures and reasonably feel free to leave unless told otherwise,’’
it also explained that, ‘‘[o]n the other hand, they may view [the] past as [a]
prologue and expect another in a string of arrests.’’ Yarborough v. Alvarado,
supra, 541 U.S. 668. Thus, because this factor ‘‘turns too much on the
suspect’s subjective state of mind and not enough on the objective circum-
stances of the interrogation,’’ after Yarborough a suspect’s prior experience
with law enforcement is not a proper factor for determining whether a
suspect is in custody. (Internal quotation marks omitted.) Id., 669.

2 For example, the trial court noted the defendant’s ‘‘ ‘mellow’ ’’ and ‘‘calm’’
demeanor, based at least in part on the testimony from the uniformed officer
and the detectives that he was ‘‘mellow,’’ ‘‘disengaged,’’ ‘‘calm’’ and had a
‘‘like whatever’’ attitude. These observations about a sixteen year old boy
might just as easily be manifestations of false bravado, ‘‘immaturity, impetu-
osity, and failure to appreciate risks and consequences,’’ including which
court he will end up in. State v. Riley, supra, 315 Conn. 658.
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Court observed that the encounter was not coercive
because ‘‘the police did not enter the house on their own
authority . . . but were invited in by [the defendant’s
mother].’’ State v. Castillo, supra, 719. The evidence
indicates, however, that the defendant was not present
in the living room (where the entry door was located)
when the police entered the apartment, so a juvenile
in his position would have been unaware of how the
police had entered the home or under what authority.
And more significantly, the encounter was initiated by
the police, not the defendant, which is another factor
indicating custody. State v. Mangual, supra, 311 Conn.
199 (‘‘[w]hen the confrontation between the suspect
and the criminal justice system is instigated at the direc-
tion of law enforcement authorities, rather than the
suspect, custody is more likely to exist’’ [internal quota-
tion marks omitted]).

Although the trial court and the Appellate Court relied
on factors that were irrelevant and unsupported by the
record, they did not expressly consider certain factors
I consider more relevant, including the fact that, as
soon as the defendant had finished signing the forms
and before being questioned, he was confronted by one
of the detectives with the fact that they already had
evidence of his involvement from his companions in
the car that night. Immediately after obtaining a waiver,
the detective seated near the defendant told him that
they had already spoken to the others involved, were
aware of his role, and that it was ‘‘probably in his best
interest not to lie about it . . . .’’ An officer stating that
he believes that the suspect committed a crime and has
evidence to prove it may lead a person in the suspect’s
position and hearing those allegations to conclude that
the officer will not permit him to leave. See, e.g., State
v. Ross, 230 Conn. 183, 204–205, 646 A.2d 1318 (1994)
(although not dispositive, ‘‘[a]n officer’s [articulated]
. . . beliefs concerning the potential culpability of the
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individual being questioned, may be one among many
factors that bear upon the assessment [of] whether that
individual was in custody’’ [internal quotation marks
omitted]), cert. denied, U.S. , 135 S. Ct. 1504,
191 L. Ed. 2d 431 (2015), quoting Stansbury v. Califor-
nia, 511 U.S. 318, 325, 114 S. Ct. 1526, 128 L. Ed. 2d
293 (1994); State v. McKenna, 166 N.H. 671, 683, 103
A.3d 756 (2014) (‘‘accusatory statements made by the
officers and directed at the defendant also weigh in
favor of custody’’ [emphasis omitted]), cert. denied,
U.S. , 135 S. Ct. 1504, 191 L. Ed. 2d 431 (2015).

I am also persuaded that the fact that both the defen-
dant and his mother were advised of his rights, verbally
and in writing, and asked by the uniformed officer and
the detectives who had come to his home to execute
waivers, would contribute to a juvenile in the defen-
dant’s position feeling a restraint upon his freedom of
movement. ‘‘Although giving a Miranda warning does
not, in and of itself, convert an otherwise [noncustodial]
interview into a custodial interrogation, it is a factor
to be considered by the court.’’ United States v. Bau-
tista, 145 F.3d 1140, 1148 (10th Cir.), cert. denied, 525
U.S. 911, 119 S. Ct. 255, 142 L. Ed 2d 210 (1998); see
also Slwooko v. State, 139 P.3d 593, 600 (Alaska App.
2006) (‘‘[c]ourts generally agree that the giving of
Miranda warnings does not convert a [noncustodial]
interview into a custodial one . . . although it is a fac-
tor that a court may consider when assessing custody’’).
One commentator has observed, however, that ‘‘an
overwhelming majority of suspects feel that they are
in custody once the [Miranda] warnings are read.’’ A.
Maoz, ‘‘Empty Promises: Miranda Warnings in Noncus-
todial Interrogations,’’ 110 Mich. L. Rev. 1309, 1328
(2012). It hardly takes an extrajudicial understanding
to conclude, once the defendant and his mother had
read and been read his legal rights—a familiar incanta-
tion that often accompanies arrest—and been asked by
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three officers to sign forms with police letterhead and
containing terms such as ‘‘lawyer,’’ ‘‘police officer’’ and
‘‘court of law,’’ that a sixteen year old would reasonably
feel a restraint upon his freedom of movement. See id.,
1324 (‘‘[g]iven the strength of the association between
the Miranda warnings and formal arrest, a person likely
would not feel the increased level of freedom associated
with noncustodial interrogation—for example, being
able to get up and leave the interrogation or make a
phone call to a lawyer—after the warnings have been
administered’’). Although the trial court noted that the
detective told the defendant he could ask them to leave,
one detective testified that, apparently, he did not men-
tion this to the defendant until after the defendant had
begun narrating his statement.

D

Judging the totality of the circumstances, I find the
question of custody to be a much closer call than the
majority, the Appellate Court, or the trial court. The
defendant was a sixteen year old juvenile who was at
home in his mother’s apartment when his mother or
her boyfriend summoned him to the living room to
speak to police officers. There were three police offi-
cers waiting for him—two plain clothed detectives with
badges displayed, and one officer in uniform. The detec-
tives and the uniformed officer carried firearms. The
defendant had seen the two detectives a few days earlier
when they originally had come by the home to question
him but then left when they learned his mother was
not at home. They were back, and this time with a
third member of the Torrington Police Department, the
uniformed officer, to translate for the defendant’s Span-
ish-speaking mother.

The police officers spoke to the defendant in the
living room. The defendant and one of the detectives
were seated, and the other detective was standing in
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the living room, closer to the front door of the apart-
ment. The detective seated near the defendant told him
about his right to refuse questioning, with the uniformed
officer translating the conversation for the defendant’s
mother. The detective presented the defendant with a
form, entitled ‘‘Juvenile Waiver,’’ and explained the
form to him. The defendant did not ask any questions,
indicated that he understood, and initialed and signed
the form. Although the form explained that the defen-
dant could refuse to answer questions, it did not explain
whether he was, at that time, under arrest. None of the
police officers present told him, at that time, that he
was not under arrest, that he was free to leave the room
or the home, or that he could ask the officers to leave.
Nor did they tell the defendant how long the interview
would likely last or what would happen to him at its
conclusion. The uniformed officer presented the defen-
dant’s mother with a parental consent form, which the
officer translated into Spanish for her. She initialed and
signed it, allowing the officers to interrogate the
defendant.

Once the waivers were signed, the detective seated
with the defendant then told him that they were there
to discuss his involvement in a robbery, that others
involved had given statements to police, and it was
‘‘probably in his best interest not to lie about it because
[they] had . . . evidence that he was there.’’ The defen-
dant then asked, ‘‘[w]hat do you want me to do?’’ The
detective replied that he wanted ‘‘a statement of his
involvement’’ because the police had other statements
‘‘saying what [his] involvement [was] but it’s better to
come from [the defendant].’’ The defendant then gave
a statement implicating himself in the robbery, with the
detective writing down the defendant’s statement for
him as he narrated it. While the detective was writing
the statement, he informed the defendant that he was
free to ask the officers to leave.
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At the point when he began giving the statement,
would a sixteen year old juvenile— surrounded by three
armed police officers who initiated contact with him,
and having been read his Miranda rights and con-
fronted with the evidence against him—know that he
was not under arrest? Would this juvenile feel free to
go—to get up and leave the room after being summoned
there at the request of the police officers? Or would he
feel free to ask the officers to leave the apartment after
his mother let them in to question him? Or would he
believe that the police officers were detaining him,
given his involvement in a crime? Because I am per-
suaded that a reasonable sixteen year old in this situa-
tion would feel that he was in police custody, I
respectfully dissent from the majority’s conclusion to
the contrary.

E

The majority makes a somewhat different case—and
candidly, in my view, a better case—for custody than
the Appellate Court or the trial court, as the majority
neither relies on any previous encounter between the
defendant and an officer nor relies on the defendant’s
demeanor or his mother’s invitation to the officers to
enter her home. Rather, the majority relies principally
on the facts that the defendant was questioned at home
with his mother present. Although it is not inappropriate
for an appellate court undertaking plenary review to
reassess and reweigh the totality of the circumstances,
such an alternative analysis by a reviewing court does
not leave me any more confident that the principal
factfinder appropriately sought to view the encounter
from the position of a reasonable sixteen year old, as
J. D. B. demands. See J. D .B. v. North Carolina, supra,
564 U.S. 281 (not resolving whether juvenile was ‘‘in
custody when police interrogated him’’ but remanding
case to state court for resolution of that question ‘‘this
time taking account of all of the relevant circumstances
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of the interrogation, including J. D. B.’s age at the
time’’). Moreover, the facts of the present case cast
doubt on the ability of the defendant’s mother to play
the role that the majority envisions—and that state law
contemplates—in maintaining a noncustodial atmo-
sphere. Specifically, she was not properly informed
about the defendant’s rights and the consequences of
his providing a statement to officers, and, therefore, in
my view, her presence was not sufficient to overcome
the police dominated atmosphere the defendant expe-
rienced.

To be sure, interrogations inside a suspect’s home
are significantly less likely to present the pressures of
a custodial interrogation. See In re Kevin K., 299 Conn.
107, 128, 7 A.3d 898 (2010). But in the present case,
even though the defendant was questioned while sitting
in the familiar surroundings of the family living room,
he was more or less surrounded by three police officers
whom he had not invited into the home. He instead had
been summoned to the living room to be questioned by
them after they were allowed into the home by his
mother. He was then questioned after they told him
they had evidence he was involved in a crime and after
having been given Miranda warnings—likely an intim-
idating experience for anyone, let alone a sixteen year
old. And even though the officers eventually told him
that he could leave or ask them to leave, they did not
tell him so until after he had begun his statement. I
doubt a juvenile in those circumstances would feel free
to depart or ask the officers to leave his mother’s home
after she had allowed them inside.

Besides relying on the fact that the home was the
setting for this interrogation, the majority also reasons
that the ‘‘presence of a parent is generally considered
to provide greater protection to a juvenile’’ who is being
interrogated. In support of this proposition, the majority
cites General Statutes § 46b-137, which governs the



Page 46 CONNECTICUT LAW JOURNAL July 3, 2018

JULY, 2018354 329 Conn. 311

State v. Castillo

admissibility, in juvenile proceedings, of confessions
made outside the presence of a juvenile’s parent or
guardian. I agree with the majority that § 46b-137 ‘‘rec-
ognizes the unique role that parents play in protecting
their children’s rights.’’ Footnote 9 of the majority opin-
ion. The parent’s company may help a juvenile feel less
dominated by a police presence. In large part, this is
because § 46b-137, including its mandatory advisement
of rights, is ‘‘designed to ensure that the child and the
parent or guardian have made a valid decision to make
a voluntary admission.’’ In re Kevin K., 109 Conn. App.
206, 220, 951 A.2d 39 (2008), rev’d on other grounds,
299 Conn. 107, 7 A.3d 898 (2010).

In my view, however, any general presumption that
the presence of a juvenile suspect’s parent has pro-
tected him is less relevant in the present case. First,
the presence of a parent often can do as much harm
in this regard as good, requiring a closer look at the
objective circumstances of the parent’s involvement.
As the majority acknowledges, sometimes a parent’s
presence enhances the coerciveness of the situation.
See, e.g., H. B. Farber, ‘‘The Role of the Parent/Guardian
in Juvenile Custodial Interrogations: Friend or Foe?,’’
41 Am. Crim. L. Rev. 1277, 1289 (2004). Moreover, when
the parent is misinformed or not fully informed of the
child’s rights, or the consequences of waiving those
rights, reliance on the parent’s presence to protect the
child and keep him from feeling dominated by the police
can be misplaced. See id., 1291.

In the present case, the defendant’s mother spoke
‘‘[v]ery little’’ English and, therefore, the forms that
the police gave her and the defendant to explain the
defendant’s rights were translated for her line by line.
The forms did not mention whether the defendant was
in custody at the time or whether the defendant or his
mother was free to ask the officers to leave. In addition,
as the state conceded during oral argument before this
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court, the form provided to the mother contained errors
that gave flawed advice about whether and how any
statements the defendant gave could be used against
him. See footnote 12 of the majority opinion. The form
initially explained that anything the juvenile said ‘‘can
and will be used against him/her during any ques-
tioning,’’ suggesting that anything the defendant said
would not be used against him outside of the interroga-
tion. (Emphasis added.) Later in the form it explained
that ‘‘any statement given can be used for or against him/
her in a court of law,’’ suggesting that an incriminating
statement might actually be used to help the defendant
in a court proceeding. (Emphasis added.) The mother’s
ability to assist the defendant would have been influ-
enced by the information she received from the police,
through an interpreter, about the scope of the defen-
dant’s rights and the consequences of him giving a state-
ment. As one of the detectives later testified, the
parent’s and the child’s forms ‘‘go hand in hand. You give
the parental consent [form] prior to doing the juvenile
waiver, so it’s—it’s the parents allowing us to interview
the child.’’

More fundamentally, the defendant has challenged
the constitutional adequacy of the warnings provided
to him, including those contained in the form captioned
‘‘Juvenile Waiver,’’ which was presented to him and read
to his mother by the detectives through the uniformed
officer as the translator. Specifically, he argued to the
Appellate Court, on federal and state constitutional
grounds, that the warnings he received ‘‘were deficient
because they failed to inform [him] that any statement
or confession could be used against him in an adult
criminal prosecution.’’ If the defendant is right about
his claim, specifically, that he and his mother should
have been informed that any of his statements could
be used not just in a juvenile delinquency proceeding
but also in an prosecution on the regular criminal
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docket—an issue the Appellate Court did not reach and
I do not pass upon—then does not the failure to provide
this clarity undercut the parent’s ability to provide, as
described by the majority, ‘‘greater protection’’ to the
child and serve the ‘‘unique role’’ that our law, including
§ 46b-137, contemplates? And does it not also undercut
the heavy reliance the state places upon the parent’s
presence as a factor to maintaining a noncustodial
setting?

In light of the defendant’s challenge to the adequacy
of these forms, and the impact that their alleged inade-
quacies might have had on the mother’s understanding
of the defendant’s rights or the consequences of him
waiving those rights, I have serious reservations about
relying on his mother’s presence to establish that the
defendant would feel free to ask the officers to leave the
home, especially when his mother ultimately permitted
them to interrogate the defendant after receiving poten-
tially flawed advice.

F

I emphasize that, in reaching my conclusion that the
defendant was in custody, I do not mean to suggest
that the police officers in the present case did anything
untoward. Their conduct in this encounter might well
be described as exemplary. Although their forms were
flawed, which was likely not of their own doing, they
followed state law and the conventions of their depart-
ment, seeking to interview the defendant only after
contacting his mother and permitting her presence. See
General Statutes § 46b-137 (b). There is no evidence
that they were impolite or used improper force. The
presence of the two detectives resulted from depart-
ment protocol that they work in pairs and, in this situa-
tion, they required the uniformed officer as an
interpreter for the defendant’s mother. Their appear-
ance at the house, presumably in their usual work attire
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and with their usual weaponry, was in no way inappro-
priate. It is not inconsistent to conclude, however, that
the encounter might nevertheless seem custodial from
the perspective of a sixteen year old.

A conclusion that the defendant was in custody under
these particular circumstances merely requires that the
officers—in compliance with state law—ensure that a
juvenile suspect understands his rights and the officers
seek a waiver of those rights before obtaining a state-
ment from him. That is exactly what the officers set
out to do. The defendant’s challenge to the warnings
contained in the forms may well go nowhere, but if a
court were to rule that a juvenile is entitled to a warning
that his statements can be used should he be prosecuted
on the regular criminal docket, and not just in juvenile
court, I have no doubt that the officers would comply.

On the state of this record and the law, the trial court
had ‘‘no hesitation’’ in concluding under the circum-
stances that the defendant’s waiver was ‘‘knowing, vol-
untary, and intelligent.’’ I would not rely on the issue
of custody to avoid review of the important question
of whether the warnings were sufficient and whether
the defendant’s waiver was therefore valid. Accord-
ingly, I would reverse and remand the case to the Appel-
late Court to consider this claim.

II

In part I of this opinion, I conclude that, because the
defendant was in custody for purposes of Miranda,
we should remand this case to the Appellate Court to
address his claim that the warnings given to him were
inadequate under the federal and state constitutions.
In this part of the opinion, I suggest that, even if the
defendant was not in custody, this should not prevent
consideration of at least his state constitutional claim
that the police should be required to warn juveniles
that their statements can be used against them if they
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are tried on the regular criminal docket instead of in
juvenile court. Rather, largely because of state statute
and caselaw, I believe the state constitutional claim
the defendant advanced in the Appellate Court arises
regardless of his custodial status and should be
addressed.

Ordinarily, the need to determine whether the defen-
dant was in custody arises when the defendant was not
informed of his rights pursuant to Miranda because
analyzing whether the defendant was in custody dic-
tates whether he was entitled to those warnings in the
first place. See Stansbury v. California, supra, 511 U.S.
322 (Miranda warnings required only when suspect is
in police custody when interrogated). In the present
case, however, the police did provide the defendant
with warnings before questioning him, irrespective of
whether they believed he was in custody or not. The
need for these warnings came about because the defen-
dant was sixteen years old when interviewed. Section
46b-1373 generally provides that admissions, confes-

3 General Statutes § 46b-137 provides in pertinent part: ‘‘(a) Any admission,
confession or statement, written or oral, made by a child under the age of
sixteen to a police officer or Juvenile Court official shall be inadmissible
in any proceeding concerning the alleged delinquency of the child making
such admission, confession or statement unless made by such child in the
presence of the child’s parent or parents or guardian and after the parent
or parents or guardian and child have been advised (1) of the child’s right
to retain counsel, or if unable to afford counsel, to have counsel appointed
on the child’s behalf, (2) of the child’s right to refuse to make any statements,
and (3) that any statements the child makes may be introduced into evidence
against the child.

‘‘(b) Any admission, confession or statement, written or oral, made by a
child sixteen or seventeen years of age to a police officer or Juvenile Court
official, except an admission, confession or statement, written or oral, made
by a child sixteen or seventeen years of age to a police officer in connection
with a case transferred to the Juvenile Court from the youthful offender
docket, regular criminal docket of the Superior Court or any docket for the
presentment of defendants in motor vehicle matters, shall be inadmissible
in any proceeding concerning the alleged delinquency of the child making
such admission, confession or statement, unless (1) the police or Juvenile
Court official has made reasonable efforts to contact a parent or guardian
of the child, and (2) such child has been advised that (A) the child has the
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sions, or statements by children under the age of sixteen
to a police officer or juvenile court official are inadmis-
sible in a delinquency proceeding unless the child’s
parent, parents or guardian are present and all have
been advised (1) of the child’s right to counsel, including
appointed counsel, (2) the child’s right to refuse to
make any statements, and (3) ‘‘that any statements the
child makes may be introduced into evidence against
the child.’’ (Emphasis added.) General Statutes § 46b-
137 (a). A similar protocol applies to sixteen and seven-
teen year old juveniles, except that the juvenile’s par-
ents or guardians do not need to be present during
any interview but, rather, the police officer or Juvenile

right to contact a parent or guardian and to have a parent or guardian
present during any interview, (B) the child has the right to retain counsel
or, if unable to afford counsel, to have counsel appointed on behalf of the
child, (C) the child has the right to refuse to make any statement, and (D)
any statement the child makes may be introduced into evidence against
the child.

‘‘(c) The admissibility of any admission, confession or statement, written
or oral, made by a child sixteen or seventeen years of age to a police officer
or Juvenile Court official, except an admission, confession or statement,
written or oral, made by a child sixteen or seventeen years of age to a police
officer in connection with a case transferred to the Juvenile Court from the
youthful offender docket, regular criminal docket of the Superior Court or
any docket for the presentment of defendants in motor vehicle matters,
shall be determined by considering the totality of the circumstances at
the time of the making of such admission, confession or statement. When
determining the admissibility of such admission, confession or statement,
the court shall consider (1) the age, experience, education, background and
intelligence of the child, (2) the capacity of the child to understand the
advice concerning rights and warnings required under subdivision (2) of
subsection (b) of this section, the nature of the privilege against self-incrimi-
nation under the United States and Connecticut Constitutions, and the conse-
quences of waiving such rights and privilege, (3) the opportunity the child
had to speak with a parent, guardian or some other suitable individual prior
to or while making such admission, confession or statement, and (4) the
circumstances surrounding the making of the admission, confession or state-
ment, including, but not limited to, (A) when and where the admission,
confession or statement was made, (B) the reasonableness of proceeding,
or the need to proceed, without a parent or guardian present, and (C) the
reasonableness of efforts by the police or Juvenile Court official to attempt
to contact a parent or guardian. . . .’’
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Court official who is questioning the juvenile must make
‘‘reasonable efforts to contact a parent or guardian of
the child’’ and advise the child that he ‘‘has the right
to contact a parent or guardian and to have a parent or
guardian present during any interview . . . .’’ General
Statutes § 46b-137 (b).

The advisement of the child’s rights is ‘‘not simply a
pro forma requirement of the statute but an integral
component also designed to ensure that the child and
the parent or guardian have made a valid decision to
make a voluntary admission.’’ In re Kevin K., supra,
109 Conn. App. 220. Thus, decades before the United
States Supreme Court modified a good deal of its consti-
tutional jurisprudence related to juveniles in our crimi-
nal justice system, our legislature had acted upon its
own ‘‘concerns for the special vulnerabilities of juve-
niles . . . .’’4 In re Kevin K., supra, 299 Conn. 115.

In the half century since the statute’s enactment, the
United States Supreme Court has recognized that
‘‘developments in psychology and brain science con-
tinue to show fundamental differences between juvenile
and adult minds.’’ Graham v. Florida, supra, 560 U.S.
68; see also Miller v. Alabama, supra, 567 U.S. 471. In
particular, and as discussed earlier, on the question of
whether a juvenile is in custody for Miranda purposes,
the United States Supreme Court in J. D. B. v. North
Carolina, supra, 564 U.S. 272, noted that juveniles are
generally ‘‘less mature and responsible than adults . . .
often lack the experience, perspective, and judgment
to recognize and avoid choices that could be detrimen-
tal to them . . . [and] are more vulnerable or suscepti-

4 The legislative history of § 46b-137 and its predecessor, General Statutes
(Rev. to 1968) § 17-66d, indicates that it was passed in response to the
United States Supreme Court’s decision in In re Gault, 387 U.S. 1, 55, 87
S. Ct. 1428, 18 L. Ed. 2d 527 (1967), which held that juveniles, like adults,
have certain constitutional rights, including the privilege against self-incrimi-
nation. See State v. Ledbetter, 263 Conn. 1, 17 n.24, 818 A.2d 1 (2003).
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ble to . . . outside pressures than adults . . . .’’
(Citations omitted; internal quotation marks omitted.)
‘‘[When] subjected to police questioning [juveniles] will
sometimes feel pressured to submit when a reasonable
adult would feel free to go.’’ Id. Thus, as applied to
juveniles, the legislative policy codified in § 46b-137
advances the same laudable goal as Miranda warnings
generally: to guard against ‘‘inherently compelling pres-
sures which work to undermine the individual’s will to
resist and to compel him to speak where he would not
otherwise do so freely.’’ Miranda v. Arizona, supra,
384 U.S. 467. For that reason, Miranda directed the
‘‘use of procedural safeguards effective to secure the
privilege against self-incrimination.’’ (Internal quotation
marks omitted.) State v. Edwards, supra, 299 Conn. 426.

A main difference, however, between Miranda and
§ 46b-137 (b) is that, unlike Miranda, the statute’s man-
datory advisement of rights applies irrespective of
whether the suspect was ‘‘in custody.’’ In re Kevin K.,
supra, 109 Conn. App. 217–18. It might even be said
that under § 46b-137 custody is presumed, or at least
irrelevant, when officers are interviewing juveniles and
securing statements intended to be used against them.

But what our state law gives, it just as quickly takes
away. Paradoxically, it is this progressive state policy—
ahead of its time—that in part gives rise to the defen-
dant’s state constitutional claim and, at the same time,
creates obstacles to its resolution in the present case
and, indeed, in many other cases.

Although § 46b-137 (a) and (b) require that officers—
regardless of whether the suspect is in custody—advise
the juvenile that ‘‘any statement the child makes may be
introduced into evidence against the child,’’ the statute
does not specify in which forum that statement may be
introduced as evidence against him.
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As a practical matter, even though the statute deals
with the admission of confessions in juvenile proceed-
ings, at the time the warnings are administered to a
juvenile, three things are not known: (1) what charges
the juvenile will face, if any; (2) which forum he will
defend himself in, juvenile court or on the regular crimi-
nal docket; and (3) whether a court will ultimately con-
clude he was in custody or not when interrogated.
Irrespective of these contingencies, however, the juve-
nile receives the warnings if officers are following the
state statute.

If, however, the juvenile’s statement results in a quali-
fying charge—essentially a serious felony charge—as
in the present case, ‘‘[t]he court shall automatically
transfer’’ the case to the ‘‘regular criminal docket
. . . .’’ General Statutes § 46b-127 (a). When the defen-
dant claims that under § 46b-137 he should have been
advised that his statement would be admissible in a
case on the regular criminal docket—not just juvenile
court as § 46b-137 exclusively governs5 and the ‘‘Juve-
nile Waiver’’ form the defendant signed arguably con-
notes—he will be met with the argument, accepted by
the Appellate Court in this case; State v. Castillo, supra,
165 Conn. App. 728; that the statute does not apply to
charges on the regular criminal docket. See State v.
Ledbetter, 263 Conn. 1, 11, 818 A.2d 1 (2003) (‘‘the provi-
sions of § 46b-137 [a] do not apply in a case . . . in
which the state seeks to use the confession in a proceed-
ing in criminal, rather than juvenile, court’’). When the
defendant argues alternatively under the state constitu-
tion that he had a right to be advised that his statement
would be admissible in a case on the regular criminal
docket, as the defendant in the present case argued
before the Appellate Court, he may be met with the
argument that he was not in custody, perhaps largely

5 The Appellate Court determined that, read as a whole, ‘‘§ 46b-137 has
no bearing on the admissibility of statements offered in adult proceedings.’’
State v. Castillo, supra, 165 Conn. App. 728.
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because of his parent’s presence, and, so, he was not
entitled to any warnings, even the warnings under
§ 46b-137 (a) the officers were compelled to give and
that the defendant challenges as insufficient.

Included among the claims the defendant made in
the Appellate Court was that, under article first, § 8, of
the state constitution,6 a juvenile must be informed of
the possibility of adult prosecution before he can make
a voluntary, knowing, and intelligent waiver of his privi-
lege against self-incrimination. This was separate and
apart from his claims that his Miranda waiver was
invalid and his confession involuntary under due pro-
cess principles.7 As the Appellate Court described the
defendant’s state constitutional claim, the defendant
asserted that the officers interrogating him had ‘‘failed
to advise him that any statements that he made could
be used against him not only in any juvenile proceeding
but in an adult criminal prosecution . . . .’’ State v.
Castillo, supra, 165 Conn. App. 705.8

6 Article first, § 8, of the Connecticut constitution provides in relevant
part: ‘‘No person shall be compelled to give evidence against himself, nor
be deprived of life, liberty or property without due process of law . . . .’’

7 The defendant, quoting State v. Jackson, 304 Conn. 383, 419 n.27, 40
A.3d 290 (2012), noted accurately that ‘‘[w]hether the defendant was in
custody . . . and whether the defendant’s statements were voluntary are,
although related, analytically separate inquiries.’’ There is, however, ‘‘consid-
erable overlap’’ between the two. Id., 421.

8 The analysis the defendant advanced in the Appellate Court in support
of his state constitutional claim reflects many of the same points about
juveniles’ vulnerabilities recognized by the United States Supreme Court in
J. D. B. In particular, the defendant cited authority to establish that juveniles
lack maturity to meaningfully waive Miranda rights; K. King, ‘‘Waiving Child-
hood Goodbye: How Juvenile Courts Fail to Protect Children From Unknow-
ing, Unintelligent, and Involuntary Waivers of Miranda Rights,’’ 2006 No. 2
Wis. L. Rev. 431, 431–33 (2006); that juveniles waive their rights at higher
rates than adults; B. Feld, ‘‘Behind Closed Doors: What Really Happens
When Cops Question Kids,’’ 23 Cornell J.L. & Pub. Pol’y 395, 429 (2013);
that recent neuroscience suggests that juveniles do not reason in the same
manner as adults and demonstrate immature decision-making skills; K. King,
supra, pp. 434–35; and that even sixteen and seventeen year old juveniles
do not fully appreciate the concepts involved with the Miranda warnings
or the consequences of waiving those rights. See B. Feld, supra, pp. 409–410.
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Thus, this is not a case in which the defendant argues
only that he is entitled to a warning he did not receive—
state law directs officers to provide the warnings
whether the juvenile suspect is in custody or not should
the juvenile’s statement be used against him in juvenile
court. Rather, the defendant claims that the warning
he did receive—which was compelled by state law—
was incomplete or misleading under the state constitu-
tion. 2 W. LaFave et. al., Criminal Procedure (4th Ed.
2015) § 6.9 (c), p. 925 (‘‘there is an absolute prohibition
upon any trickery which misleads the suspect as to
the existence or dimensions of any of the applicable
rights’’). If the defendant is correct that under our state
constitution this warning must specifically include an
advisement that the statements he makes may be admit-
ted in a case on the regular criminal docket, and not
just in juvenile court, it is not clear to me why only
juveniles who received a nonspecific warning while
in custody would be entitled to that further caution.
Statements provided after the giving of this warning
may result in charges transferred to the regular criminal
docket whether he was in custody or not.

In opposing the defendant’s request that we exercise
supervisory authority to reach his state constitutional
claim, the Appellate Court framed the issue in justicia-
bility terms: ‘‘Because we have determined in the pre-
sent case that Miranda warnings were not required
because the defendant was not subjected to a custodial
interrogation, any further discussion about the content
of such warnings would be untethered to any actual
controversy and, thus, premature.’’ State v. Castillo,
supra, 165 Conn. App. 730. In the Appellate Court’s
view, the defendant lacked standing because this claim
can, apparently, be brought only by those under the
age of eighteen who are interrogated under custodial
circumstances. As I argue in part I of this opinion, I
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believe this case qualifies because the defendant was
in custody for Miranda purposes.

However, even if I am wrong about that, I do not
believe we are required to exercise our supervisory
authority to reach this issue in the present case. See
State v. Lockhart, 298 Conn. 537, 576, 4 A.3d 1176 (2010).
Even a defendant who was not in custody when inter-
viewed, but who received a warning that he claims was
misleading or incomplete about statements he makes
that may be introduced against him, in my view, has a
justiciable claim.

I do not know how this challenge would come out.
It may well fail because the defendant’s argument does
not compel a conclusion that our state constitution
requires such a warning. Or we may conclude, as we
did in State v. Perez, 218 Conn. 714, 722–28, 591 A.2d
119 (1991), that a due process analysis under the federal
constitution9 that takes into account the lack of such
a specific warning among the ‘‘totality of the circum-
stances’’ suffices to protect the juvenile’s rights. But if
the Appellate Court agreed with the defendant that the
warnings given were inadequate under article first, § 8,
of our state constitution, in my view, that court could
award him relief.

9 In State v. Perez, supra, 218 Conn. 714, this court declined to adopt the
‘‘rigid rule’’ the defendant proposed that a ‘‘confession is rendered involun-
tary solely by virtue of the fact that the police did not inform the juvenile
that he could be prosecuted as an adult, rather than as a juvenile.’’ Id., 727.
This court made clear, however, that because the defendant had failed to
provide a cogent state constitutional analysis, it answered this question only
as a matter of federal constitutional law. Id., 723. In Ledbetter v. Commis-
sioner of Correction, 275 Conn. 451, 459, 880 A.2d 160 (2005), cert. denied
sub nom. Ledbetter v. Lantz, 546 U.S. 1187, 126 S. Ct. 1368, 164 L. Ed. 2d
77 (2006), we noted that in Perez we ‘‘left undecided the issue of whether
article first, § 8, requires the police to advise juvenile suspects that they
may be prosecuted as adults.’’ Ledbetter held that the failure of an attorney
to raise the issue left open in Perez did not constitute ineffective assistance
of counsel. Id., 462.
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For these reasons, even if I were to conclude that
defendant was not in custody, I would reverse the judg-
ment and remand the case to the Appellate Court to
consider that state constitutional question. Accordingly,
I respectfully dissent.

SIMON WILLIAMS v. CITY OF NEW HAVEN ET AL.
(SC 20005)

Palmer, Robinson, D’Auria, Mullins and Kahn, Js.*

Syllabus

Pursuant to statute (§ 31-55bb), ‘‘[n]o employee shall be denied the right to
pursue, in a court of competent jurisdiction, a cause of action arising
under . . . a state statute solely because that employee is covered by
a collective bargaining agreement.’’

The defendant city appealed from the decision of the Compensation Review
Board, which affirmed the decision of the workers’ compensation com-
missioner denying the defendant’s motion to dismiss the plaintiff employ-
ee’s claim that he had been wrongfully discharged in retaliation for filing
a workers’ compensation claim. The plaintiff was injured during the
course of his employment and was later released for light duty work
by his physician. The defendant gave the plaintiff a light duty assignment
that conflicted with his second job, and, at the plaintiff’s request, his
physician revised his work status report so that he could continue
working his second job. The defendant thereafter conducted an investi-
gation and eventually terminated the plaintiff on the basis of workers’
compensation fraud. The plaintiff’s union filed a grievance that was
submitted to arbitration before the State Board of Mediation and Arbitra-
tion pursuant to a collective bargaining agreement between the plaintiff’s
union and the defendant. The mediation and arbitration board deter-
mined that the defendant had just cause to terminate the plaintiff, and
the plaintiff filed an application to vacate the arbitration award in the
Superior Court, which was denied. Meanwhile, the plaintiff filed a claim
with the Workers’ Compensation Commission, alleging that he had been
wrongfully discharged in violation of the statute (§ 31-290a) prohibiting
employers from discharging employees for filing a workers’ compensa-
tion claim. In seeking dismissal of the plaintiff’s claim, the defendant
asserted that it was barred by collateral estoppel because the issue
arising from the claim had been finally decided by the mediation and
arbitration board in the prior arbitration. The workers’ compensation

* The listing of justices reflects their seniority status on this court as of
the date of oral argument.
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commissioner relied on this court’s decision in Genovese v. Gallo Wine
Merchants, Inc. (226 Conn. 475), which held that, under § 31-55bb,
principles of collateral estoppel do not bar a claimant, who had pre-
viously brought a grievance pursuant to a collective bargaining
agreement, from bringing a statutory cause of action in the Superior
Court raising the same or a similar issue, in concluding that the doctrine
of collateral estoppel did not bar the plaintiff from asserting his claim
under § 31-290a before the Workers’ Compensation Commission. The
Compensation Review Board upheld the commissioner’s decision, and
the defendant appealed, claiming, inter alia, that this court’s holding in
Genovese did not apply to the present case because the text of § 31-
51bb permits statutory causes of action to be pursued ‘‘in a court of
competent jurisdiction,’’ the employee in Genovese had filed his claim
under § 31-290a in the Superior Court, and the plaintiff in the present
case filed his claim under § 31-290a with the Workers’ Compensation
Commission rather than the Superior Court. Held that the Compensation
Review Board correctly determined that § 31-51bb permitted the plaintiff
to file his claim under § 31-290a with the Workers’ Compensation Com-
mission even though the mediation and arbitration board previously
had issued an adverse decision on a similar claim in the arbitration
proceeding: because § 31-51bb did not plainly and unambiguously mani-
fest an intent to apply exclusively to claims pursued in the Superior
Court, this court considered the statute’s legislative history and deter-
mined that the legislature had contemplated that employees covered by
collective bargaining agreements would have the same right as other
employees to raise a statutory claim in an agency, such as the Workers’
Compensation Commission, and, therefore, the phrase ‘‘in a court of
competent jurisdiction,’’ as used in § 31-55bb, was not intended to specify
the forum in which such rights could be vindicated but was intended
to make clear that the procedures provided for in a collective bargaining
agreement would not be the exclusive vehicle by which such employees
could vindicate their statutory rights; moreover, because the Workers’
Compensation Commission and the Compensation Review Board have
greater expertise in the area of workers’ compensation, it was unlikely
that § 31-55bb was intended to prevent the application of the doctrine
of collateral estoppel to workers’ compensation claims brought in court
but not before the Workers’ Compensation Commission; furthermore,
the fact that the plaintiff filed an application in the Superior Court to
vacate the prior arbitration award did not mean that he already had an
opportunity to pursue his statutory claim under § 31-290a in a court of
competent jurisdiction within the meaning on § 31-51bb, as the right to
file an application to vacate in the Superior Court is not equivalent to
the right to file a claim under § 31-290a with the Workers’ Compensation
Commission, which includes the right to subsequent judicial review
under a more liberal standard than that applicable to an application to
vacate an arbitration award.

Argued February 20—officially released July 3, 2018
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Procedural History

Appeal from the decision of the Workers’ Compensa-
tion Commissioner for the Third District denying the
defendants’ motion to dismiss the plaintiff’s claim,
brought to the Compensation Review Board, which
affirmed the commissioner’s decision, and the defen-
dants appealed. Affirmed.

Anne Kelly Zovas, with whom was Philip T. Markus-
zka, for the appellants (defendants).

William J. Ward, for the appellee (plaintiff).

Opinion

D’AURIA, J. In Genovese v. Gallo Wine Merchants,
Inc., 226 Conn. 475, 493, 628 A.2d 946 (1993), this court
held that, under General Statutes § 31-51bb, principles
of collateral estoppel do not bar a claimant, who had
previously brought a grievance pursuant to a collective
bargaining agreement, from bringing a statutory cause
of action in the Superior Court raising the same or a
similar issue. We recently affirmed this holding in
Spiotti v. Wolcott, 326 Conn. 190, 199–200, 163 A.3d 46
(2017). In the present case, we are asked to determine
whether our holding in Genovese, in which the plaintiff
brought an action in the Superior Court pursuant to
General Statutes § 31-290a, applies equally when a plain-
tiff has opted to bring his claim pursuant to § 31-290a
before the Workers’ Compensation Commission (com-
mission). Specifically, we must determine whether the
Compensation Review Board (review board) correctly
determined that § 31-51bb permitted the plaintiff, Simon
Williams, to file a claim with the commission alleging
that the named defendant, the city of New Haven,1 had

1 Connecticut Interlocal Risk Management Agency, a nonprofit association
that provides workers’ compensation insurance coverage to the city, is
also a defendant in this matter. In the interest of clarity, and because the
Connecticut Interlocal Risk Management Agency has not raised any separate
claims on appeal, we refer in this opinion to the city as the defendant.
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violated § 31-290a by wrongfully terminating his
employment in retaliation for bringing a workers’ com-
pensation claim, despite the fact that a related issue
previously had been decided by the State Board of Medi-
ation and Arbitration (state board) in an arbitration
proceeding brought pursuant to the plaintiff’s collective
bargaining agreement. We conclude that the review
board correctly determined that, under § 31-51bb, the
plaintiff’s claim brought before the commission pursu-
ant to § 31-290a was not barred by the doctrine of collat-
eral estoppel. Accordingly, we affirm the review
board’s decision.

The record reveals the following procedural history
and facts that either were found by the review board, the
Workers’ Compensation Commissioner for the Third
District (commissioner), or are not disputed. The plain-
tiff was employed by the city in its refuse division from
1993 until his employment was terminated on Novem-
ber 1, 2012. In January, 2011, the plaintiff injured his
left shoulder, neck and back during the course of his
employment. Patrick Ruwe, a physician, treated the
plaintiff for his shoulder injury, and Shirvinda Wijesek-
era, also a physician, treated him for his neck and back
injuries. On January 19, 2012, Ruwe released the plain-
tiff for light duty work for eight hours each day effective
January 23, 2012.

Pursuant to the city’s policy of returning injured
employees to work as soon as medically reasonable,
the city informed the plaintiff that he was assigned to
light duty work at the city’s fleet maintenance division.
His hours were 7 a.m. to 3 p.m., and his work consisted
of transferring handwritten work orders to a computer-
ized database. Upon returning to work, the plaintiff
requested that his hours be changed to the hours that
he had worked before his injury, 5 a.m. to 1 p.m.,
because the new schedule interfered with his second
job. John Prokop, the city’s director of public works,
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explained to the plaintiff that the city could not accom-
modate that request because the location of the plain-
tiff’s light duty assignment did not open until 7 a.m., and
the city did not want the plaintiff to work unsupervised.

Upon being informed of this, the plaintiff, later that
same day, called Ruwe’s office and spoke to his secre-
tary. As a result of this conversation, Ruwe revised his
work status report to restrict the plaintiff’s hours to
four to five hours of work per day. Shortly thereafter,
Prokop called Ruwe’s office and asked why the plain-
tiff’s hours had been changed just days after he had
returned to work. Ruwe then conducted a follow-up
examination of the plaintiff and issued a work release
form indicating that he had executed the previous form,
which restricted the plaintiff’s work to four to five hours
per day, in order to accommodate the plaintiff’s desire
to perform his second job and that Ruwe was now
lifting that restriction.

The city subsequently filed with the commission a
notice of intent to reduce or discontinue the plaintiff’s
workers’ compensation benefits and initiated an investi-
gation of the matter. During the course of the investiga-
tion, the plaintiff and Ruwe were deposed. Ruwe
testified at his deposition that he had reduced the plain-
tiff’s work hours to accommodate the plaintiff’s desire
to perform his second job and that there was no medical
reason for the restriction. Thereafter, the commissioner
granted the city’s request to reduce the plaintiff’s work-
ers’ compensation benefits for the period of January
19 through May 22, 2012.

After giving the plaintiff notice of its intent to do so,
the city conducted a pretermination hearing to deter-
mine whether the plaintiff’s employment should be ter-
minated because he had committed workers’
compensation fraud. The city subsequently notified the
plaintiff that his employment was being terminated. The
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plaintiff’s union, the United Public Service Employees
Union, Local 424, Unit 34 (union), then filed a grievance
pursuant to the collective bargaining agreement
between the city and the union, claiming that the plain-
tiff had been fired without just cause. The parties agreed
to bypass the grievance procedure and to proceed
directly to arbitration before the state board, as author-
ized by the collective bargaining agreement. After con-
ducting evidentiary hearings, the state board issued an
award in favor of the city, concluding that it had just
cause to terminate the plaintiff because his receipt of
workers’ compensation benefits was ‘‘the result of the
[plaintiff’s] intentional deceit’’ and his conduct
‘‘amounted to theft . . . .’’ The state board noted that,
as defined in The Random House Dictionary of the
English Language (2d Ed. 1987) p. 762, ‘‘fraud’’ means,
among other things, ‘‘deceit, trickery, sharp practice,
or breach of confidence, perpetrated for profit or to
gain some unfair or dishonest advantage.’’

The plaintiff then filed an application to vacate the
arbitration award pursuant to General Statutes § 52-
418 (a) (4). The trial court observed that, because the
submission to arbitration was unrestricted, the court’s
review was limited to determining whether ‘‘(1) the
award fail[ed] to conform to the submission, or, in other
words, [fell] outside the scope of the submission; or (2)
the arbitrators manifestly disregarded the law.’’ Harty
v. Cantor Fitzgerald & Co., 275 Conn. 72, 85, 881 A.2d
139 (2005). The court concluded that the plaintiff had
failed to establish either prong of Harty and, accord-
ingly, denied the application to vacate the arbitration
award.

Meanwhile, the plaintiff filed a claim with the com-
mission, alleging that he had been wrongfully dis-
charged by the city in retaliation for bringing a workers’
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compensation claim in violation of § 31-290a.2 The city
moved to dismiss the claim, contending that it was
barred by the doctrine of collateral estoppel because
the issue had been finally decided in the arbitration
proceeding before the state board. The commissioner
concluded that, under § 31-51bb,3 as interpreted by this
court in Genovese v. Gallo Wine Merchants, Inc., supra,
226 Conn. 493, the plaintiff was entitled to pursue his
claim pursuant to § 31-290a despite his prior voluntary
submission of a related claim to arbitration pursuant
to the collective bargaining agreement. See id. (by
enacting § 31-51bb, ‘‘the legislature intended to permit
an employee, despite his prior voluntary submission of
a related claim to final arbitration under a collective
bargaining agreement, to pursue a statutory cause of
action in the Superior Court’’). In addition, the commis-
sioner concluded that the issue raised by the plaintiff
in his claim to the commission pursuant to § 31-290a,
namely, whether the city had retaliated against him for
filing a workers’ compensation claim, was separate and
distinct from the issue raised in the arbitration, namely,
whether there was just cause to terminate the plaintiff
because he had engaged in workers’ compensation
fraud.

The city filed a motion to correct the commissioner’s
finding and award, arguing that the commission lacked

2 General Statutes § 31-290a (a) provides: ‘‘No employer who is subject
to the provisions of this chapter shall discharge, or cause to be discharged,
or in any manner discriminate against any employee because the employee
has filed a claim for workers’ compensation benefits or otherwise exercised
the rights afforded to him pursuant to the provisions of this chapter.’’

3 General Statutes § 31-51bb provides: ‘‘No employee shall be denied the
right to pursue, in a court of competent jurisdiction, a cause of action arising
under the state or federal Constitution or under a state statute solely because
the employee is covered by a collective bargaining agreement. Nothing in
this section shall be construed to give an employee the right to pursue a
cause of action in a court of competent jurisdiction for breach of any
provision of a collective bargaining agreement or other claims dependent
upon the provisions of a collective bargaining agreement.’’
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jurisdiction to entertain the plaintiff’s claim pursuant
to § 31-290a ‘‘in light of the prior [state board] ruling
that found [the] termination to be lawful and a prior
Superior Court ruling that declined to vacate that arbi-
tration panel ruling.’’ The commissioner denied the
motion. The city then filed a petition for review with
the review board. The review board agreed with the
commissioner that, under this court’s interpretation of
§ 31-51bb in Genovese, the plaintiff’s claim was not
barred by principles of collateral estoppel. The review
board also agreed with the commissioner that the issue
that the plaintiff raised in his claim to the commission
pursuant to § 31-290a was different from the issue
raised in the arbitration proceeding pursuant to the
collective bargaining agreement. Accordingly, the
review board affirmed the commissioner’s decision.

This appeal followed.4 The city contends that, con-
trary to the review board’s determination, this court’s
decision in Genovese v. Gallo Wine Merchants, Inc.,
supra, 226 Conn. 486, which held that, under § 31-51bb,
principles of collateral estoppel do not bar an employee
covered by a collective bargaining agreement from pur-
suing a statutory cause of action when a related issue
previously has been decided in a proceeding provided
for in the agreement, does not apply to the present case
because § 31-51bb applies only to statutory causes of
action that are pursued ‘‘in a court of competent juris-
diction . . . .’’ General Statutes § 31-51bb. The city
points out that, unlike in Genovese, in which the plaintiff
employee filed his claim pursuant to § 31-290a in the
Superior Court; see Genovese v. Gallo Wine Merchants,
Inc., supra, 479; the plaintiff in the present case did not
pursue a statutory cause of action in any court, but filed

4 The city appealed to the Appellate Court, and we transferred the appeal
to this court pursuant to General Statutes § 51-199 (c) and Practice Book
§ 65-1.
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his claim pursuant to § 31-290a with the commission.5

In the alternative, the city contends that the provision of
§ 31-51bb that permits the plaintiff to pursue a statutory
cause of action in a court of competent jurisdiction,
despite the fact that his claim previously had been
decided by the state board, was satisfied because the
plaintiff was permitted to pursue in the Superior Court
an application to vacate the arbitration award pursuant
to § 52-418. The city further argues that the review board
incorrectly determined that the issues the plaintiff
raised in his claim to the commission pursuant to § 31-
290a were different from the issues raised in the arbitra-
tion proceeding pursuant to the collective bargaining
agreement.

We disagree with the city’s first two claims and con-
clude that the review board correctly determined that
§ 31-51bb, as interpreted by this court in Genovese, per-
mitted6 the plaintiff to file his claim pursuant to § 31-
290a with the commission, despite the fact that the
state board previously had determined that the city did
not wrongfully terminate his employment. We further
conclude that we need not determine whether the issue
that the plaintiff raised in the arbitration proceeding
before the state board was different from the issue that

5 Pursuant to § 31-290a (b), an employee who is subject to alleged discrimi-
nation because he or she filed a workers’ compensation claim may elect
either to bring a civil action in the Superior Court or file a complaint with
the chairman of the commission.

6 We recognize that § 31-51bb does not expressly state that an employee
is authorized or is permitted to bring a statutory cause of action even though
the claim raised in that action was previously decided by a grievance brought
pursuant to a collective bargaining agreement. Rather, the statute provides
that ‘‘[n]o employee shall be denied the right to pursue’’ a statutory cause
of action under these circumstances. (Emphasis added.) General Statutes
§ 31-51bb. In the interest of simplicity, however, we use the word permit
in this opinion to indicate that, under § 31-51bb, an employee will not be
denied the right to pursue a statutory cause of action by principles of
collateral estoppel merely because that issue was previously decided in
proceedings pursuant to a collective bargaining agreement.
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he raised in his claim to the commission pursuant to
§ 31-290a because, even if the issues were the same,
§ 31-51bb would permit the plaintiff to file his claim
with the commission.

Whether § 31-51bb permits the plaintiff to file a claim
with the commission pursuant to § 31-290a alleging that
the city had wrongfully terminated his employment in
retaliation for bringing a workers’ compensation claim,
notwithstanding the fact that the state board previously
had decided in a prior arbitration proceeding that the
city had not wrongfully terminated the plaintiff’s
employment, is a question of statutory interpretation
subject to plenary review. See, e.g., Perez-Dickson v.
Bridgeport, 304 Conn. 483, 507, 43 A.3d 69 (2012).
‘‘When construing a statute, [o]ur fundamental objec-
tive is to ascertain and give effect to the apparent intent
of the legislature. . . . In other words, we seek to
determine, in a reasoned manner, the meaning of the
statutory language as applied to the facts of [the] case,
including the question of whether the language actually
does apply. . . . In seeking to determine that meaning
. . . [General Statutes] § 1-2z directs us first to consider
the text of the statute itself and its relationship to other
statutes. If, after examining such text and considering
such relationship, the meaning of such text is plain and
unambiguous and does not yield absurd or unworkable
results, extratextual evidence of the meaning of the
statute shall not be considered.’’ (Internal quotation
marks omitted.) Id., 507–508. If, however, when consid-
ered in relation to other statutes, the statutory text at
issue ‘‘is susceptible to more than one plausible inter-
pretation,’’ we may appropriately consider extratextual
evidence. (Internal quotation marks omitted.) Lackman
v. McAnulty, 324 Conn. 277, 285–86, 151 A.3d 1271
(2016).

We begin our analysis with the language of § 31-51bb:
‘‘No employee shall be denied the right to pursue, in a
court of competent jurisdiction, a cause of action aris-
ing under the state or federal Constitution or under a
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state statute solely because the employee is covered
by a collective bargaining agreement. Nothing in this
section shall be construed to give an employee the right
to pursue a cause of action in a court of competent
jurisdiction for breach of any provision of a collective
bargaining agreement or other claims dependent upon
the provisions of a collective bargaining agreement.’’

As we have indicated, this is not the first time that
this court has construed § 31-51bb. In Genovese v. Gallo
Wine Merchants, Inc., supra, 226 Conn. 480–81, this
court observed that § 31-51bb had been enacted in
response to our holding in Kolenberg v. Board of Educa-
tion, 206 Conn. 113, 121–23, 536 A.2d 577, cert. denied,
487 U.S. 1236, 108 S. Ct. 2903, 101 L. Ed. 2d 935 (1988),
that an employee was required to exhaust the grievance
and arbitration procedures available to him pursuant
to a collective bargaining agreement before he could
file a civil action in the Superior Court raising certain
constitutional and contractual claims. See id., 123, citing
School Administrators Assn. v. Dow, 200 Conn. 376,
385, 511 A.2d 1012 (1986) (although plaintiff challenging
constitutionality of administrative procedure may be
permitted in ‘‘special circumstances’’ to bring collateral
action without first exhausting administrative reme-
dies, judicial adjudication of constitutional claims ‘‘is
not warranted when the relief sought by a litigant might
conceivably have been obtained through an alternative
[statutory] procedure’’ [internal quotation marks omit-
ted]).7 We concluded in Genovese that § 31-51bb was

7 The plaintiff employee in Kolenberg also raised a claim pursuant to the
Teacher Tenure Act, General Statutes (Rev. to 1987) § 10-151. See Kolenberg
v. Board of Education, supra, 206 Conn. 121. This court concluded that
claim was barred because ‘‘access to the courts under [§ 10-151] is possible
only on appeal of a decision of the board of education,’’ and the plaintiff
had not filed any such appeal and could not have done so, presumably
because he did not file a claim with the board of education. Id., 121. Thus,
the claim pursuant to § 10-151 was barred not because the plaintiff had
failed to exhaust procedures pursuant to the collective bargaining agreement
but because he had failed to exhaust his administrative remedy. See General
Statutes (Rev. to 1987) § 10-151 (d) and (f) (giving tenured teacher right
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intended not only to permit an employee covered by a
collective bargaining agreement to pursue a statutory
cause of action without first exhausting the remedies
provided for in the agreement but, also, that it was
intended ‘‘to permit an employee to assert statutory
rights in a court action despite a prior adverse determi-
nation of the same or similar claim in an arbitration
proceeding brought pursuant to a collective bargaining
agreement.’’ Genovese v. Gallo Wine Merchants, Inc.,
supra, 486; see also Spiotti v. Wolcott, supra, 326 Conn.
200, 204 (rejecting claim that legislature overruled Gen-
ovese when it enacted § 1-2z, which codified plain mean-
ing rule, and declining under principles of stare decisis
to overrule Genovese).

In the present case, the city does not dispute this
holding in Genovese or ask us to overrule that case.
Rather, the city claims that, although under § 31-51bb
the doctrine of collateral estoppel does not bar an
employee who has arbitrated a claim pursuant to a
collective bargaining agreement from subsequently
bringing a statutory claim raising the same issue in ‘‘a
court of competent jurisdiction,’’ § 31-51bb does not
apply to subsequent claims filed in a forum other than
the Superior Court. The plaintiff contends that, to the

to administrative hearing following notice that teacher’s contract will be
terminated and allowing teacher aggrieved by decision thereof to appeal to
Superior Court). It is not entirely clear whether this court’s decision in
Kolenberg was intended to require employees to exhaust procedures pursu-
ant to a collective bargaining agreement before filing a statutory cause of
action in the Superior Court, but it is reasonable to conclude that the same
principle would apply to statutory claims and constitutional claims, i.e., if
the relief requested could be obtained pursuant to the procedures provided
in a collective bargaining agreement, those procedures must be exhausted.
Cf. School Administrators Assn. v. Dow, supra, 200 Conn. 383 (claim that
defendant employer had violated statutory procedures was barred because it
was ‘‘within the scope of the contractual remedies available’’ under collective
bargaining agreement); but see id., 384 (claim was also barred because
plaintiffs had failed to exhaust administrative remedies available pursuant
to General Statutes [Rev. to 1987] § 10-151).
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contrary, the legislature intended § 31-51bb to ensure
that employees covered by collective bargaining
agreements do not lose statutory rights available to
other employees, and the forum in which the statutory
cause of action is pursued has no bearing on whether
the statute applies. Under the plaintiff’s reading of the
statute, the legislature intended the phrase ‘‘in a court
of competent jurisdiction’’ simply to clarify that statu-
tory and constitutional claims need not be brought pur-
suant to the procedures provided in a collective
bargaining agreement, and it was not intended to limit
the application of the statute to claims pursued in court.
General Statutes § 31-51bb.

We acknowledge that the phrase ‘‘in a court of compe-
tent jurisdiction’’ occurs hundreds of times in the Gen-
eral Statutes. The plaintiff has not identified, and our
research has not revealed, other statutes in which it
would clearly appear, at least on the face of the statute,
that the phrase includes tribunals other than courts.8

It is well established, however, that statutory language
should not be considered in isolation but must be inter-
preted in context. See, e.g., State v. Marsh & McLennan
Cos., 286 Conn. 454, 464–65, 944 A.2d 315 (2008) (‘‘[t]he
test to determine ambiguity is whether the statute, when

8 In some cases, it simply is not clear one way or the other whether ‘‘a
court of competent jurisdiction’’ includes tribunals other than the Superior
Court, and we are reluctant to hazard a determination as to the scope and
meaning of that phrase in a vacuum. See, e.g., General Statutes § 3-62g (‘‘[i]f,
after payment or delivery to the Treasurer, any officer . . . of the federal
government is compelled by a court of competent jurisdiction to make a
second payment, the Treasurer . . . shall refund the amount of such second
payment’’); General Statutes § 4-61oo (d) (‘‘[n]othing in this subsection or
subsection [c] of this section shall be construed to give a hiree or an applicant
the right to pursue a cause of action in a court of competent jurisdiction
for the violation of any provision of this subsection or subsection [c] of this
section’’); General Statutes § 4a-101 (e) (‘‘[n]o person . . . shall be held
liable . . . unless such person, agency, employee or official is found by
a court of competent jurisdiction to have acted in a wilful, wanton or
reckless manner’’).
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read in context, is susceptible to more than one reason-
able interpretation’’ [internal quotation marks omit-
ted]); State v. Brown, 235 Conn. 502, 516, 668 A.2d 1288
(1995) (‘‘[i]t is a basic tenet of statutory construction
that the intent of the legislature is to be found not in
an isolated phrase or sentence but, rather, from the
statutory scheme as a whole’’ [internal quotation
marks omitted]).

We conclude that, when the phrase ‘‘in a court of
competent jurisdiction’’ is considered within the con-
text of § 31-51bb, both parties’ interpretations of the
statute are plausible, and, therefore, the statute is
ambiguous. First, § 31-51bb does not expressly provide
that employees covered by a collective bargaining
agreement can pursue a cause of action arising under
the state or federal constitution or a state statute exclu-
sively in the Superior Court. Second, it is not unreason-
able to conclude that the legislature included the phrase
‘‘in a court of competent jurisdiction’’ in § 31-51bb solely
because, in the absence of that phrase, the statute would
be entirely unclear as to whether such a cause of action
may be pursued in proceedings other than those pro-
vided for in a collective bargaining agreement, and the
legislature was not concerned with specifying the forum
in which the cause of action may be brought. Because
§ 31-51bb does not plainly and unambiguously manifest
an intent to apply exclusively to claims pursued in the
Superior Court, we may consider extratextual evidence
of its meaning, including its legislative history.

As we observed in Genovese v. Gallo Wine Merchants,
Inc., supra, 226 Conn. 475, Representative Dale W. Rad-
cliffe stated during the debate on Public Acts 1988, No.
88-275, § 1, which was codified at § 31-51bb, that its
primary purpose was ‘‘ ‘to [e]nsure that the courts of
this state are going to be open to all individuals, regard-
less of whether they are covered by a collective bar-
gaining agreement. . . . There was some language in
[this court’s decision in Kolenberg v. Board of Educa-
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tion, supra, 206 Conn. 113] which some felt would pre-
vent an individual covered by a collective bargaining
agreement from pursuing [a statutory] cause of action.’
31 H.R. Proc., Pt. 13, 1988 Sess., pp. 4567–68; [see also]
Conn. Joint Standing Committee Hearings, Judiciary,
Pt. 5, 1988 Sess., p. 1449, remarks of Attorney Ruth
Pulda (‘[e]ach of these [statutory] causes of action is
threatened by the holding of Kolenberg . . .’); [Conn.
Joint Standing Committee Hearings, supra], p. [1520,
written remarks] of Barry Williams of the AFL-CIO
[union] (‘[a]s I understand it, Connecticut courts have
erroneously ruled that a worker covered by a collective
bargaining agreement must [adjudicate all claims]
through the process established in the contract before
seeking a remedy in court’).’’ Genovese v. Gallo Wine
Merchants, Inc., supra, 482; see also Conn. Joint Stand-
ing Committee Hearings, supra, pp. 1448–49, remarks
of Attorney Pulda (legislation was intended to protect
right to bring cause of action to vindicate state statutory
rights, including ‘‘the right to be free from race, sex
[and] age discrimination, the right to earn at least a
minimum wage, and, more recently, the right to report
employers’ illegal conduct to the appropriate state
agency, the right to file workers’ compensation claims,
and the right to exercise free speech’’); Conn. Joint
Standing Committee Hearings, supra, p. 1452, remarks
of Attorney Pulda (‘‘[t]he right to be free from discrimi-
nation [that the legislature] created . . . should exist
independently of the union contract and [employees]
should have the right to vindicate [that right] in state
court and not just be limited to the limited remedies
that [they] are allowed in arbitration’’).

Although Representative Radcliffe referred to ‘‘the
courts of this state’’; 31 H.R. Proc., supra, p. 4567; it is
clear to us that the primary problem with which these
speakers were concerned was ensuring that generally
available statutory causes of action would be available
to employees covered by collective bargaining
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agreements–not with specifying the forum in which
such actions could be brought. In other words, these
remarks support the conclusion that § 31-51bb was
intended to ensure that, when there is a generally avail-
able statutory or constitutional cause of action or rem-
edy, such employees would have the same right to
pursue that cause of action or to invoke that remedy
as employees not covered by a collective bargaining
agreement. See Conn. Joint Standing Committee Hear-
ings, supra, p. 1450, remarks of Attorney Pulda (legisla-
tion ‘‘simply restores to union members the causes of
action and remedies [for statutory violations] that the
legislature originally provided’’); id., p. 1454, remarks
of William Rudis, director of political legislation for the
Connecticut State Council Machinists (‘‘union members
are no different than any other members of society . . .
and ought not to be discriminated against’’); id. (‘‘it is
essential that employees in collective bargaining areas
be given the same kinds of consistent protections that
we see . . . folks everywhere in our society today are
given’’); id., p. 1528, written remarks of the Connecticut
Civil Liberties Union (‘‘[t]his bill . . . would afford
employees covered by collective bargaining agreements
the same rights as those who are not unionized, a rem-
edy at law or equity for violations of civil or constitu-
tional rights’’). Indeed, Attorney Pulda expressly stated
in her remarks that the legislation was intended to pro-
tect the right to ‘‘report employers’ illegal conduct to
the appropriate state agency [including] the right to
file workers’ compensation claims . . . .’’9 (Emphasis

9 In this regard, we note that complaints of discriminatory employment
practices may be filed with the Commission on Human Rights and Opportuni-
ties pursuant to General Statutes § 46a-82. Inasmuch as the legislative history
indicates that the statutory right to be free from discrimination is one of
the rights that § 31-51bb was intended to protect, it would be anomalous
to conclude that the statute does not permit the filing of such claims with
the Commission on Human Rights and Opportunities if such a claim was
previously decided in proceedings pursuant to a collective bargaining
agreement.
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added.) Id., p. 1448. Thus, this legislative history sup-
ports the conclusion that the legislature contemplated
that employees covered by collective bargaining
agreements would have the same right to raise a statu-
tory claim in an agency as other employees. Accord-
ingly, it is reasonable to conclude that the phrase ‘‘in
a court of competent jurisdiction,’’ as used in § 31-51bb,
was not intended to specify the forum in which such
rights may be vindicated but was intended to make
clear that the procedures provided for in a collective
bargaining agreement would not be the exclusive vehi-
cle by which employees covered by that agreement
may vindicate their statutory and constitutional rights.
Indeed, in acting to protect the rights of employees
covered by collective bargaining agreements to raise a
statutory claim, we can think of no reason why the
legislature would distinguish between those who chose
to pursue their claims before a state agency and those
who chose to pursue their claims in the Superior Court.

The city contends that, to the contrary, the problem
that § 31-51bb was intended to address was ‘‘that arbi-
tration may be a less effective forum for the final resolu-
tion of statutory claims’’ than proceedings in court
because ‘‘[t]he [fact-finding] process in arbitration usu-
ally is not equivalent to judicial [fact-finding]. The
record of the arbitration proceedings is not as complete;
the usual rules of evidence do not apply; and rights and
procedures common to civil trials, such as discovery,
compulsory process, cross-examination, and testimony
under oath, are often severely limited or unavailable.’’
(Internal quotation marks omitted.) Genovese v. Gallo
Wine Merchants, Inc., supra, 226 Conn. 489. These con-
cerns carry no weight, the city contends, when an
employee has brought a claim before the commission
because, pursuant to General Statutes § 31-298, the ordi-
nary rules of procedure and evidence and the ordinary
common-law principles also do not apply in proceed-
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ings before the commission. The city further contends
that § 31-51bb should not apply to claims filed with the
commission because the relief that the commissioner
can award pursuant to § 31-290a is significantly more
limited than the relief that the Superior Court can award
pursuant to that statute. See General Statutes § 31-290a
(b) (trial court may award reinstatement of employee,
payment of back wages, reestablishment of employee
benefits to which employee would have been entitled
if he had not been discriminated against, and ‘‘any other
damages caused by such discrimination or discharge,’’
as well as punitive damages and attorney’s fees,
whereas commissioner is authorized to award only rein-
statement, payment of back wages and reestablishment
of benefits).

We acknowledge that the particular legislative con-
cerns regarding that fact-finding process in arbitration
that this court cited in Genovese are addressed only
when an employee has brought a claim in a forum that
applies the ordinary rules of evidence and procedure.
As we have explained, however, the legislative history
of § 31-51bb shows that the primary purpose of the
legislation was not to ensure that the ordinary eviden-
tiary and procedural rules would apply to statutory
causes of action pursued by employees covered by a
collective bargaining agreement but, rather, to ensure
that such employees would have the same right as
other employees to pursue a statutory cause of action.
Thus, when, in a particular case, a statutory cause of
action provides employees with the choice of litigating
before an agency or in court, we can see no reason
why the fact that the remedies that are available in
court are more expansive should bar an employee who
is subject to a collective bargaining agreement from
pursuing the cause of action before the agency. Indeed,
it would be inappropriate to focus on the specific proce-
dures and remedies available in a proceeding before
the commission pursuant to § 31-290a when considering
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the general question of whether § 31-51bb permits an
employee who has obtained a decision from the state
board pursuant to a collective bargaining agreement to
subsequently pursue a statutory cause of action before
an agency. We see no evidence that the legislature
intended that this determination would be made on a
case-by-case basis that depended on the evidentiary
and procedural rules governing the statutory cause of
action and the scope of the remedies that may be pro-
vided by the tribunal in which the action is pursued.

Moreover, although the ordinary rules of evidence
and procedure do not apply in proceedings before the
commission, it has expertise in the area of workers’
compensation law that the state board does not have,
thereby increasing the likelihood of a correct decision
in a claim brought pursuant to § 31-290a. Indeed,
because the commissioner and the review board have
greater expertise in this area than the courts, it would
be odd if § 31-51bb was intended to prevent the applica-
tion of principles of collateral estoppel to workers’ com-
pensation claims brought in court but not before the
commission. See Luce v. United Technologies Corp.,
247 Conn. 126, 138, 717 A.2d 747 (1998) (reviewing court
is ‘‘obliged to give consideration to the [review] board’s
construction’’ of workers’ compensation statutes
because ‘‘[t]he [review] board . . . obviously has spe-
cial expertise in workers’ compensation matters’’). This
will generally be the case when the legislature has
authorized a cause of action to be pursued before an
agency.

In addition, the decisions of the review board are
reviewable by the Appellate Court, pursuant to General
Statutes § 31-301b, and by this court upon the granting
of certification to appeal or the transfer of the appeal
from the Appellate Court. See General Statutes § 51-
199 (c). In such appeals, the reviewing court ‘‘must
resolve statutory ambiguities or lacunae in a manner
that will further the remedial purpose of the [Workers’
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Compensation Act].’’ (Internal quotation marks omit-
ted.) Gill v. Brescome Barton, Inc., 142 Conn. App. 279,
296, 68 A.3d 88 (2013), aff’d, 317 Conn. 33, 114 A.3d
1210 (2015). This is in contrast to the extremely limited
judicial review of an arbitrator’s decision pursuant to
§ 52-418 (a) (4). See Harty v. Cantor Fitzgerald & Co.,
supra, 275 Conn. 85 (when submission to arbitration
was unrestricted, trial court’s review of decision is lim-
ited to determining whether ‘‘(1) the award fail[ed] to
conform to the submission, or, in other words, [fell]
outside the scope of the submission; or (2) the arbitra-
tors manifestly disregarded the law’’).

For this reason, we also reject the city’s claim that
the provision of § 31-51bb permitting an employee to
pursue a statutory cause of action in the Superior Court
has been satisfied because the plaintiff filed an applica-
tion to vacate the arbitrator’s decision in the Superior
Court pursuant to § 52-418 (a) (4). Again, the purpose of
§ 31-51bb was to give employees covered by a collective
bargaining agreement the same right to bring a statutory
cause of action as other employees. As we have just
explained, because judicial review of an arbitration
award is limited to determining whether the award con-
formed to the unrestricted submission and whether the
arbitrator manifestly disregarded the law, the right to
file, in the Superior Court, an application to vacate
an arbitration award that resulted from proceedings
provided for in a collective bargaining agreement is not
equivalent to the right to file a claim with the commis-
sion pursuant to § 31-290a, which includes the right to
subsequent judicial review under a more liberal
standard.

The city also claims that the review board improperly
determined that the doctrine of collateral estoppel did
not bar the plaintiff from filing a claim pursuant to § 31-
290a with the commission because it found that the
issue raised in the arbitration proceedings before the
state board was different from the issue raised in the
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claim pursuant to § 31-290a. This court concluded in
Genovese v. Gallo Wine Merchants, Inc., supra, 226
Conn. 486, however, that § 31-51bb permits a plaintiff
to pursue a statutory cause of action ‘‘despite a prior
adverse determination of the same or similar claim in
an arbitration proceeding brought pursuant to a collec-
tive bargaining agreement.’’ (Emphasis added.) Accord-
ingly, even if we were to assume that the issue that the
plaintiff raised in his claim to the commission pursuant
to § 31-290a was the same as the issue that the state
board previously had decided in arbitration, the claim to
the commission would not be precluded. We conclude,
therefore, that the review board correctly determined
that § 31-51bb permitted the plaintiff to file a claim with
the commission pursuant to § 31-290a, despite the fact
that the state board previously had issued an adverse
decision on a similar claim in the arbitration proceeding
brought pursuant to the plaintiff’s collective bar-
gaining agreement.

The decision of the Compensation Review Board is
affirmed.

In this opinion the other justices concurred.

STATE OF CONNECTICUT v.
LAURENCE V. PARNOFF

(SC 19588)
Palmer, McDonald, Robinson, D’Auria, Mullins and Kahn, Js.*

Syllabus

Convicted of disorderly conduct in connection with his confrontation of
two water company employees on his property, the defendant appealed.

* This case was originally argued before a panel of this court consisting
of former Chief Justice Rogers and Justices Palmer, McDonald, Robinson
and D’Auria. Thereafter, Chief Justice Rogers retired from this court and
did not participate in the consideration of this decision. Justices Mullins
and Kahn were added to the panel and have read the briefs and appendices,
and listened to a recording of the oral argument prior to participating in
this decision. The listing of justices reflects their seniority status on this
court as of the date of oral argument.
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The two employees had entered the defendant’s property pursuant to
an easement in order to perform fire hydrant maintenance when they
noticed that one of the hydrant’s caps was missing. The employees
found the cap in a shed on the property and determined that someone
impermissibly had tampered with it. Shortly thereafter, the defendant
approached the employees to confront them about their presence on
his property. The defendant was wearing shorts, no shirt, appeared
disheveled, and was carrying a can to collect worms for fishing. One
of the employees explained to the defendant the reason for their pres-
ence and that the cap had been altered. The defendant told the employees
that they had no right to be on his property and that, if they did not
leave, he was going to go into his house and get a gun to shoot them.
On appeal to the Appellate Court, the defendant claimed that there was
insufficient evidence to sustain his conviction of disorderly conduct
because his comments did not constitute fighting words, that is, speech
that is not protected by the first amendment to the federal constitution
because it would cause a reasonable addressee to respond with imminent
violence under the circumstances. The Appellate Court concluded that
the defendant’s comments were not fighting words because the state
had failed to present sufficient evidence to establish beyond a reasonable
doubt that those statements were likely to provoke an immediate violent
reaction from the employees. Accordingly, that court reversed the judg-
ment of the trial court and remanded the case with direction to render
a judgment of acquittal, and the state, on the granting of certification,
appealed to this court. Held that the Appellate Court correctly concluded
that the defendant’s statements were not fighting words, as they were
not likely to provoke an immediate and violent reaction from the water
company employees, and, thus, there was insufficient evidence to sustain
the defendant’s conviction: the defendant’s threatening words, unaccom-
panied by effectuating action, were not likely to provoke an immediate
and violent reaction from the employees at whom those words were
directed, as the objectively apparent circumstances did not indicate the
defendant’s immediate intent or ability to carry out his threat, given
that he appeared unarmed and would need to retrieve his gun from a
separate location, which decreased the likelihood that addressees in
the employees’ positions would consider any danger so imminent that
they would feel compelled to react with violence to dispel it; moreover,
the improbability of a violent response was further supported by the
fact that the two employees, who were readily identifiable as water
company employees on the basis of their uniforms, vehicles, and identifi-
cation badges, were professionals performing within the scope of their
duties on behalf of the water company, which included using easements
over private land and encountering confrontational property owners,
and they would reasonably be expected to exercise a higher degree of
restraint than an ordinary citizen and would be unlikely to react violently
when faced with an angry property owner; furthermore, a subjective
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analysis of the employees’ failure to outwardly react or to leave the
premises in response to the defendant’s statements confirmed this
court’s independent conclusion that the average water company
employee in the position of the employees would not likely be incited
to react immediately and violently in response to those statements.

(One justice concurring separately;
one justice dissenting)

Argued October 10, 2017—officially released July 3, 2018

Procedural History

Substitute information charging the defendant with
the crimes of criminal mischief in the fourth degree
and disorderly conduct, brought to the Superior Court
in the judicial district of Fairfield, geographical area
number two, and tried to the jury before Dennis, J.;
verdict and judgment of guilty of disorderly conduct,
from which the defendant appealed to the Appellate
Court, Keller, Prescott and West, Js., which reversed
the trial court’s judgment and remanded the case to
that court with direction to render a judgment of acquit-
tal, and the state, on the granting of certification,
appealed to this court. Affirmed.

Mitchell S. Brody, senior assistant state’s attorney,
with whom, on the brief, were John C. Smriga, state’s
attorney, and Michael A. DeJoseph, Jr., senior assistant
state’s attorney, for the appellant (state).

Norman A. Pattis, for the appellee (defendant).

Opinion

D’AURIA, J. The defendant, Laurence V. Parnoff,
uttered threatening words to two water company
employees who had entered his property pursuant to
an easement to service a fire hydrant—telling them,
essentially, that if they did not leave his property, he
would retrieve a gun and shoot them. As a result of his
statement, the defendant was convicted after a jury trial
of disorderly conduct in violation of General Statutes
§ 53a-182 (a) (1), which criminalizes intentionally or
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recklessly causing inconvenience, annoyance, or alarm
by way of ‘‘violent, tumultuous or threatening behavior
. . . .’’ The defendant appealed to the Appellate Court
from the judgment of conviction, arguing that, under
principles stemming from the first amendment to the
United States constitution, there was insufficient evi-
dence to sustain a guilty verdict as to the disorderly
conduct charge. State v. Parnoff, 160 Conn. App. 270,
274, 125 A.3d 573 (2015). Because the behavior giving
rise to his conviction was pure speech and not physical
violence, the first amendment forbids the imposition of
criminal sanctions unless that speech amounts to so-
called ‘‘fighting words’’—words that would cause a rea-
sonable addressee to respond with imminent violence
under the circumstances. (Internal quotation marks
omitted.) State v. Baccala, 326 Conn. 232, 234–35, 251,
163 A.3d 1, cert. denied, U.S. , 138 S. Ct. 510,
199 L. Ed. 2d 408 (2017); see also U.S. Const., amend.
I. The Appellate Court reversed the judgment after con-
cluding that the defendant’s statement was not fighting
words because, although inappropriate, the defendant’s
words were not likely to provoke an immediate and
violent reaction from the water company employees.
State v. Parnoff, supra, 281. We agree with the Appellate
Court and affirm its judgment.

The jury reasonably could have found the following
facts. On the day of the incident, two employees of the
Aquarion Water Company (water company) were sent
to the defendant’s property to perform fire hydrant
maintenance. One of the two employees, Kyle Lavin,
was an apprentice level employee working his fourth
summer for the water company performing hydrant
maintenance. Lavin needed assistance locating a fire
hydrant on the defendant’s property that he was sched-
uled to routinely service, and he called fellow water
company employee David Lathlean to help him. Lath-
lean was an experienced employee, having worked for
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the water company for approximately ten years.
Although the fire hydrant was located on the defen-
dant’s private property, the water company had a preex-
isting easement that spanned a radius of twenty feet
beyond the fire hydrant and hydrant pipe.1

Lavin and Lathlean arrived at the defendant’s prop-
erty in separate company branded trucks, wearing
bright yellow company branded safety shirts and identi-
fication badges. They entered the property together and
located the hydrant down a long driveway through a
wooded area, approximately 100 feet from the defen-
dant’s residence. Upon inspecting the fire hydrant,
Lavin and Lathlean discovered that one of its caps was
missing. They then began to look for the cap in the
vicinity of the hydrant, including in an open-ended shed
with a canopy roof located several yards away. Lathlean
entered the open-ended shed and discovered the
hydrant’s missing cap, which appeared to have a garden
hose fitting welded into it. This indicated to Lathlean
that someone had tampered with the hydrant because
the water company does not permit the removal or
modification of hydrant caps. As a result, the two
employees called another water company employee,
Beverly Doyle, who handled theft of service investi-
gations.

Shortly thereafter, the defendant’s daughter, who had
just arrived at the property to visit her parents, and
the defendant’s wife were approached by the water
company employees. Lathlean first spoke to the defen-
dant’s daughter, conveying to her that he suspected
someone had tampered with the hydrant. The daughter
testified that Lathlean was ‘‘[n]ot very nice, loud,’’
and ‘‘angry.’’

1 Lavin admitted that, at one point, he exceeded the bounds of the ease-
ment, although, at the time, the defendant never precisely raised this issue
to him.
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The defendant then appeared and approached Lavin
and Lathlean to confront them about their presence on
the property. The defendant was wearing shorts and
no shirt, and he appeared disheveled. He was also car-
rying a can that he was using to collect worms from
the ground in order to go fishing with his grandson,
who was elsewhere on the property. Lavin looked on
as Lathlean explained to the defendant that they were
employed by the water company to perform hydrant
maintenance and had discovered the altered hydrant
cap. According to Lavin, the defendant was very upset,
throwing his arms up and down, yelling, and he told
them to leave his property multiple times.

Despite Lathlean’s explanation, the defendant told
Lavin and Lathlean that they had no right to be on his
property. According to Lathlean, the defendant then
told him that, ‘‘if [they] didn’t get off his property, he
was going to get a gun or something like that . . . [t]o
shoot [them].’’ Although the defendant did not speak
directly to Lavin, Lavin testified that he heard the defen-
dant say, ‘‘ ‘if you go into my shed, I’m going to go into
my house, get my gun and [fucking] kill you.’ ’’2

Lathlean called the police, but the two employees
remained on the property, even though they were
trained by the water company to leave if a property
owner became angry. Lathlean gave no outward reac-
tion to the defendant’s statement, testifying that ‘‘it just
bounced right off [of] me’’ and that ‘‘I just stood there
and was like, okay then, you know, let’s see what hap-
pens.’’ Lathlean also testified that he was not frightened
by the defendant’s words. In fact, when Lathlean called
the police, he referred to the defendant as merely ‘‘ ‘a
little crabby’ ’’ and did not report anything about a gun.
Although Lavin testified that the defendant’s words

2 Lathlean’s exact testimony was that the defendant said he was going to
‘‘ ‘f’n kill you,’ ’’ but Lathlean clarified that he was censoring himself because
of his presence in the courtroom.
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‘‘[a]bsolutely’’ caused him alarm and trepidation, like
Lathlean, he remained on the property. Nothing in Lav-
in’s testimony indicated that he believed that the defen-
dant was armed, and, thus, it did not appear that he
was immediately capable of carrying out the threat. The
defendant made no effort to return to his house to
retrieve a gun.

After making the gun comment, the defendant walked
away from Lavin and Lathlean and toward a nearby,
fenced off animal pen. Lathlean began following the
defendant around his property as the defendant contin-
ued to search for worms to collect. The defendant con-
tinued to repeatedly ask Lavin and Lathlean to leave his
property. Around this time, Doyle arrived to investigate
possible water contamination as a result of the tamper-
ing, and the defendant told her to leave the property too.

After Lathlean called the police, the defendant also
called the police himself to report the incident. When
the police officers arrived, the defendant admitted he
had told Lavin and Lathlean he would shoot them with
a gun. The officers repeatedly asked the defendant to
step back so that they could privately interview the
water company employees. When the defendant repeat-
edly refused to leave the immediate area, he was
arrested. He was later charged with disorderly conduct
in violation of § 53a-182 (a) (1) and fourth degree crimi-
nal mischief in violation of General Statutes § 53a-117a
(a) (1) for tampering with the fire hydrant. The jury
found the defendant not guilty of criminal mischief but
found him guilty of disorderly conduct.

The defendant appealed to the Appellate Court,
which reversed the judgment of conviction, remanded
the case to the trial court, and directed that court to
render a judgment of acquittal on the disorderly conduct
charge. After reviewing the entire record, the Appellate
Court concluded that the state had failed to present
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sufficient evidence to establish beyond a reasonable
doubt that the defendant’s statements were likely to
provoke an immediate violent reaction, and, thus, they
were not fighting words. State v. Parnoff, supra, 160
Conn. App. 281.

We granted the state’s petition for certification to
appeal, limited to the following question: ‘‘Did the
Appellate Court correctly determine, in its de novo
review of the record, that there was insufficient evi-
dence to support the defendant’s conviction of disor-
derly conduct pursuant to . . . § 53a-182 (a) (1)
because the state’s proof of that offense’s threat ele-
ment did not satisfy the first amendment’s ‘fighting
words’ doctrine?’’ State v. Parnoff, 320 Conn. 901, 901–
902, 127 A.3d 185 (2015). Reviewing the record our-
selves, we agree with the Appellate Court that there
was insufficient evidence to sustain the defendant’s
conviction.

The defendant was convicted of violating § 53a-182
(a) (1), which provides in relevant part that a person
is guilty of disorderly conduct when, ‘‘with intent to
cause inconvenience, annoyance or alarm, or recklessly
creating a risk thereof, such person . . . [e]ngages in
fighting or in violent, tumultuous or threatening behav-
ior . . . .’’ The ‘‘behavior’’ giving rise to the conviction
can consist of either physical actions or pure speech not
accompanied by physical actions. State v. Symkiewicz,
237 Conn. 613, 618–20, 678 A.2d 473 (1996), citing State
v. Indrisano, 228 Conn. 795, 811–12, 640 A.2d 986
(1994). When the behavior giving rise to the conviction
is pure speech, as in the present case, the disorderly
conduct statute intersects with the first amendment,
which is applicable to the states through the fourteenth
amendment to the federal constitution; State v. Moul-
ton, 310 Conn. 337, 348, 78 A.3d 55 (2013); and prohibits
laws ‘‘abridging the freedom of speech . . . .’’ U.S.
Const., amend. I.
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The first amendment bars the states from criminaliz-
ing pure speech, unless that speech falls into one of
a few constitutionally unprotected categories. State v.
Moulton, supra, 310 Conn. 348–49. Therefore, the disor-
derly conduct statute can proscribe ‘‘[o]nly certain
types of narrowly defined speech [that] are not afforded
the full protections of the first amendment, including
fighting words . . . .’’ (Internal quotation marks omit-
ted.) State v. Baccala, supra, 326 Conn. 234.

‘‘Fighting words’’ are defined as speech that has ‘‘a
direct tendency to cause acts of violence by the person
to whom, individually, the remark is addressed.’’ (Inter-
nal quotation marks omitted.) Id. To qualify as unpro-
tected fighting words, the speech must be ‘‘likely to
provoke an imminent violent response from the
[addressee].’’ (Emphasis added.) Id., 251. The immi-
nence of a response is based on ‘‘the likelihood of actual
violence, [and] not [merely] an undifferentiated fear or
apprehension of disturbance . . . .’’ (Emphasis omit-
ted; internal quotation marks omitted.) Id., 248. Fighting
words must immediately cause the addressee to resort
to violence such that the speech is ‘‘akin to dropping
a match into a pool of gasoline.’’ (Internal quotation
marks omitted.) Id., 252.

The first amendment also does not protect speech
that qualifies as ‘‘[t]rue threats.’’ State v. Pelella, 327
Conn. 1, 10, 170 A.3d 647 (2017). ‘‘True threats encom-
pass those statements [in which] the speaker means
to communicate a serious expression of an intent to
commit an act of unlawful violence to a particular indi-
vidual or group . . . .’’ (Internal quotation marks omit-
ted.) Id. The state, however, did not pursue a true
threats theory of criminal liability.3 Accordingly, like

3 Also, the defendant was originally charged with second degree threaten-
ing in violation of General Statutes (Rev. to 2011) § 53a-62, disorderly con-
duct, interfering with an officer in violation of General Statutes § 53a-167a,
and first degree criminal mischief in violation of General Statutes § 53a-115.
The state later filed a long form information eliminating the threatening
and interfering with an officer charges and, instead, alleging fourth degree
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the jury, we have no occasion to determine whether
the defendant’s utterance qualified as a ‘‘true threat,’’
and, therefore, we analyze this case solely under the
fighting words doctrine.

In assessing whether the defendant’s conviction was
proper because his statements were fighting words, we
undertake a two part sufficiency of the evidence test,
which includes an independent review of the record
due to the fact that the defendant’s first amendment
rights are implicated. State v. Baccala, supra, 326 Conn.
250–51. First, ‘‘we construe the evidence in the light
most favorable to sustaining the verdict. . . . Second,
we determine whether the trier of fact could have con-
cluded from those facts and reasonable inferences
drawn therefrom that the cumulative force of the evi-
dence established guilt beyond a reasonable doubt.’’
(Citation omitted.) Id., 250.

In certain cases involving the regulation of free
speech, such as this one, we ‘‘apply a de novo standard
of review [as] the inquiry into the protected status of
. . . speech is one of law, not fact. . . . As such, an
appellate court is compelled to examine for [itself] the
. . . statements [at] issue and the circumstances under
which they [were] made to [determine] whether . . .
they . . . are of a character [that] the principles of
the [f]irst [a]mendment . . . protect [them].’’ (Internal
quotation marks omitted.) State v. Krijger, 313 Conn.
434, 446, 97 A.3d 946 (2014). Therefore, ‘‘an appellate
court has an obligation to make an independent exami-
nation of the whole record in order to make sure that

criminal mischief, disorderly conduct, and sixth degree larceny by theft of
utility service in violation of General Statutes §§ 53a-119 (15) (B) and 53a-
125b (a). The larceny charge alleged that the defendant had sought to obtain
water service from the water company by tampering with equipment without
the consent of the supplier in order to avoid payment, but the trial court
dismissed that charge on statute of limitations grounds. Thus, the state filed
a substitute long form information and proceeded to trial on only the charges
of disorderly conduct and fourth degree criminal mischief.
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the judgment does not constitute a forbidden intrusion
[in] the field of free expression.’’ (Internal quotation
marks omitted.) Id.

This independent scrutiny, however, ‘‘does not autho-
rize us to make credibility determinations regarding
disputed issues of fact. Although we review de novo
the trier of fact’s ultimate determination that the state-
ments at issue constituted [fighting words], we accept
all subsidiary credibility determinations and findings
that are not clearly erroneous.’’ Id., 447. In determining
what credibility determinations the jury likely made,
we take the version of the facts that most supports the
verdict. See id., 447–48. In this case, the jury found
the defendant guilty of disorderly conduct, so we may
presume that the jury credited either Lavin’s or Lath-
lean’s testimony, which was consistent with the defen-
dant’s statement to police admitting that he had uttered
words of a threatening nature. See State v. Parnoff,
supra, 169 Conn. App. 273–74.

We recently undertook such an analysis and
expounded on the scope of the fighting words doctrine
in State v. Baccala, supra, 326 Conn. 238,4 explaining
that ‘‘there are no per se fighting words.’’ Instead, we
must consider ‘‘the quality of the words themselves,’’
as well as ‘‘the manner and circumstances in which the
words were spoken . . . .’’ (Internal quotation marks
omitted.) Id., 239–40. In Baccala, a grocery store cus-
tomer berated a store manager using extremely vulgar
terms, including ‘‘fat ugly bitch,’’ ‘‘cunt,’’ and ‘‘fuck you
. . . .’’ (Internal quotation marks omitted.) Id., 235, 236.
We stated that, ‘‘[e]ven when words are threatening on

4 This court in Baccala addressed the fighting words doctrine within the
context of a conviction of breach of the peace in the second degree in
violation of General Statutes § 53a-181 (a) (5), which prohibits using ‘‘abusive
or obscene language . . . or . . . an obscene gesture’’ in a public place in
order to cause inconvenience, annoyance or alarm. Although Baccala can be
distinguished in this respect, our discussion of Connecticut’s contemporary
fighting words standard in that case nonetheless controls.
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their face, careful attention must be paid to the context
. . . to determine if the words may be objectively per-
ceived as threatening.’’ (Internal quotation marks omit-
ted.) Id., 246. Our decision in Baccala further
emphasized that we must undertake a fighting words
analysis with a ‘‘case-by-case,’’ ‘‘contextual’’ examina-
tion; id., 245–46; that requires ‘‘consideration of the
actual circumstances as perceived by a reasonable
speaker and addressee to determine whether there was
a likelihood of violent retaliation.’’ Id., 240.

This analysis ‘‘necessarily includes a consideration
of a host of factors.’’ Id. One factor is ‘‘those personal
attributes of the speaker and the addressee that are
reasonably apparent because they are necessarily a part
of the objective situation in which the speech was made.
. . . Courts have, for example, considered the age, gen-
der, race, and status of the speaker.’’ (Citations omit-
ted.) Id., 241–42. In other words, the reasonable person
standard includes an analysis of the ‘‘objectively appar-
ent characteristics’’ of a speaker and addressee that
would bear on the likelihood of an imminently violent
response to the speaker’s words. Id., 243. The context
also includes consideration of the ‘‘attendant circum-
stances,’’ such as ‘‘the manner in which the words were
uttered, [and] by whom and to whom the words were
uttered . . . .’’ Id., 250. Particularly, this objective stan-
dard ‘‘properly distinguishes between the average citi-
zen’’; id., 243; and someone in a position who ‘‘would
reasonably be expected to . . . exercise a higher
degree of restratint . . . .’’ Id., 245; see id., 250 (con-
cluding that objective ‘‘inquiry must focus on the per-
spective of an average store manager’’).

Applying these principles to the present case, we are
not persuaded that the defendant’s threatening words,
unaccompanied by any effectuating action, were likely
to provoke an imminent and violent reaction from the
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water company employees at whom those words
were directed.

We examine first the nature and ‘‘quality of the
words’’ that the defendant used and how that bears on
the likelihood of imminent violence. (Internal quotation
marks omitted.) Id., 239. The defendant’s statement,
even though conditional, could no doubt be understood
as threatening. See State v. Pelella, supra, 327 Conn. 16
n.15 (conditional nature of threat does not preclude
it from being considered threat for first amendment
purposes). In the context of true threats, conditioning
an intentional threat to do harm on some uncertain
act or omission does not necessarily cleanse it of its
threatening nature. Instead, ‘‘[t]o the extent that a
threat’s conditionality is relevant, we look to whether
the threat nonetheless constitutes a serious expression
of intent to harm.’’ Id. We believe this proposition is
also instructive in the fighting words context, as we
examine how a reasonable addressee would have inter-
preted and reacted to the defendant’s utterance. See
State v. Baccala, supra, 326 Conn. 245.

In this case, it is reasonable to presume that an
addressee in the position of the water company employ-
ees would understand the defendant’s statement to be
threatening, even though it was conditioned on further
action or inaction by the water company employees.
The defendant indicated he was going to retrieve a gun
and either ‘‘shoot’’ or ‘‘[fucking] kill’’ the employees if
they remained on his property or went into his shed.
A reasonable person hearing either version would likely
recognize its threatening nature. Therefore, we do not
doubt that, under certain circumstances, such a state-
ment could provoke a reasonable person to retaliate
with physical violence to prevent the threat from being
carried out.

Nevertheless, even though threatening, we do not
believe that the defendant’s statement, considered in
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context, was likely to provoke an immediate and violent
reaction because the objectively apparent circum-
stances did not indicate any immediate intent or ability
on the part of the defendant to carry out that threat. The
evidence established that the defendant was walking
around, wearing only shorts, carrying what appeared
to be a can of worms, and otherwise appeared to be
unarmed. These facts indicate that the defendant would
need to retrieve a gun to carry out his threat, suggesting
his gun was at a different location and decreasing the
likelihood that an addressee would consider any danger
so imminent that he would feel compelled to react with
violence to dispel it. The defendant was not heading
in the direction of his residence, which was located
approximately 100 feet away, where, by one account
of the defendant’s statement, he had said his gun was
located. Instead, the defendant began walking toward
his animal pen while searching for worms. Given that
the defendant was in the presence of his family and did
not appear to have the immediate ability to carry out
his threat, his utterance was unlikely to constitute a
serious expression of intent to harm. Therefore, we
doubt that the defendant’s statements, considered in
context, would be viewed as so threatening that they
would incite the average person in the water company
employees’ positions to imminent violence.

The improbability of a violent response is further
supported by examining the ‘‘personal attributes of the
. . . addressee[s] that are reasonably apparent . . . .’’
State v. Baccala, supra, 326 Conn. 241. In this case, Lavin
and Lathlean were professionals performing duties on
behalf of the water company and acting within the scope
of their employment. Their status as employees was
readily identifiable, as they wore ‘‘bright yellow safety
shirt[s]’’ with ‘‘Aquarion Water Company’’ printed on
them and openly visible identification badges. As pro-
fessionals, the nature of their daily work required them
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to service hydrants using easements over private land
without prior notice. This could precipitate encounters
with confrontational property owners as part of their
work. But because they were acting as professionals
representing the water company, they ‘‘would reason-
ably be expected to . . . exercise a higher degree of
restraint than the ordinary citizen’’ and, thus, would
be unlikely to react violently when faced with angry
property owners. State v. Baccala, supra, 245; see id.,
250, 252–53 (concluding that objective ‘‘inquiry must
focus on the perspective of an average store manager’’).

Lathlean’s and Lavin’s heightened level of profes-
sional restraint undercuts the state’s contention that
the average employee in either of their positions would
strike the defendant first to either forestall violence or,
under the state’s more strained argument, to respond
to the ‘‘humiliating’’ and ‘‘insulting’’ nature of the threat.
In Baccala, we noted that the store manager’s role
required her to handle customer service matters and
thus she was ‘‘routinely confronted by disappointed,
frustrated customers who express themselves in angry
terms . . . .’’ State v. Baccala, supra, 326 Conn. 253.
We then concluded that the average manager would be
‘‘expected to defuse hostile situations . . . [and]
model appropriate . . . behavior, aimed at de-escalat-
ing the situation . . . .’’ Id. Although the addressees in
the present case were not in direct customer service
roles, they too would be accustomed to interacting with
confrontational property owners—the water company’s
customers—and, similarly, be expected to model appro-
priate, de-escalating behavior.

The concurrence contends that our analysis ‘‘focuses
too heavily’’ on the ‘‘job duties of the addressees . . .
effectively extending one of the holdings of Baccala,’’
which the concurrence finds ‘‘distinguishable from the
present case . . . .’’ See part II of the concurring opin-
ion. We agree with the concurrence that this case is
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different from Baccala in that the addressees in the
present case ‘‘had little control over the premises,’’ but
we find that difference does not militate against any
consideration of the addressees’ job performance as
part of the required contextual analysis. After all, the
fighting words doctrine dictates that we consider the
context of the speech and the ‘‘attendant circum-
stances’’ when deciding whether the utterance would
cause immediate violence from the average addressees.
State v. Baccala, supra, 326 Conn. 250.5 Notably, this
objective standard ‘‘properly distinguishes between the
average citizen’’ and someone in an employment posi-
tion; id., 243; who ‘‘would reasonably be expected to
. . . exercise a higher degree of restraint . . . .’’ Id.,
245. Thus, our analysis does not attempt to ‘‘equat[e]’’
the two employment circumstances as the concurrence
claims, but, rather, it simply considers—properly—as
one of the ‘‘objectively apparent characteristics’’ of the
addressees; State v. Baccala, supra, 243; that they were
water company employees, tasked with entering strang-
ers’ properties, who would ‘‘be expected to . . . exer-
cise a higher degree of restraint,’’ though perhaps to a
lesser extent than the average grocery store manager.
Id., 244.

The state argues that the average addressee would
have reacted with immediate violence because of the
secluded, wooded nature of the defendant’s property.
The state contends this would cause the average
addressee to feel ‘‘vulnerable’’ and ‘‘exposed,’’ and, thus,

5 Totality of the circumstances tests can in fact be difficult to administer.
In our view, however, the concurrence’s observation that consideration of
an addressee’s employment position can lead to ‘‘troubling line drawing
issues’’ might be an argument in favor of abolishing the fighting words
doctrine, as some have advocated. See, e.g., W. Reilly, ‘‘Fighting the Fighting
Words Standard: A Call for Its Destruction,’’ 52 Rutgers L. Rev. 947, 947–49
(2000); Note, ‘‘The Demise of the Chaplinsky Fighting Words Doctrine: An
Argument for Its Interment,’’ 106 Harv. L. Rev. 1129, 1140–46 (1993). We do
not, however, believe this difficulty entitles us to ignore one among the
totality of the attendant circumstances.
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more likely to strike the defendant to forestall violence.
It is true that, in Baccala, we considered it significant
that the store manager had ‘‘a degree of control over
the premises where the confrontation took place.’’ State
v. Baccala, supra, 326 Conn. 253. Seclusion alone, how-
ever, does not in our view elevate the circumstances
in the present case so as to satisfy the imminent violence
threshold. An average water company employee work-
ing in the field in Connecticut would routinely be pre-
sent on private property in many settings, including in
wooded areas, while interacting with irritable property
owners. The mere secluded nature of the defendant’s
property does not convince us that the employees were
likely to react with imminent violence, particularly
given that there were two of them present and a third
on her way.

The state also contends that the average addressee
would have been provoked to violence in order to
‘‘ ‘beat [the defendant] to the punch,’ ’’ or, in other
words, preemptively forestall the defendant from car-
rying out his threat. We recognize that, although the
imminent violence standard is objective, of course cer-
tain individuals might, under these circumstances, phys-
ically react to forestall gun violence. Although this type
of preemptive self-defense is feasible, so are a variety
of other responses, such as retreat or de-escalating the
confrontation. Ultimately, we conclude that the defen-
dant’s utterance falls short of provoking the average
person in these workers’ positions to react with immedi-
ate violence.6

A subjective analysis of the addressees’ actual reac-
tions confirms our conclusion that it was unlikely that

6 We note that the concurrence argues ‘‘that preemptive self-defense is
inconsistent with the fighting words exception in general’’ and, therefore,
would eliminate it entirely from a fighting words analysis. We decline to
take a position on whether preemptive self-defense can or should ever be
considered as part of the analysis in a fighting words case, as that question
is not necessary to resolving this case.
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imminent violence would follow from the defendant’s
words. Though the fighting words standard is an objec-
tive inquiry, our decision in Baccala underscored that
examining the subjective reaction of an addressee,
although ‘‘not dispositive,’’ may be ‘‘probative of the
likelihood of a violent reaction.’’ State v. Baccala, supra,
326 Conn. 254. Here, Lathlean gave no reaction whatso-
ever—let alone a violent one. He testified that, not only
was he not frightened by the defendant’s words, but,
rather, they ‘‘bounced right off’’ him, stating that, ‘‘I just
stood there and was like, okay then, you know, let’s
see what happens.’’ Lathlean then proceeded to follow
the defendant around the property, even though he was
trained to retreat in the event that he encountered an
angry property owner. In fact, when Lathlean called the
police, he characterized the defendant as merely ‘‘ ‘a
little crabby’ ’’ and made no mention at all of the defen-
dant’s gun threat. Although Lavin acknowledged that
the defendant’s words caused him ‘‘alarm’’ and ‘‘trepida-
tion,’’ he too did not outwardly react or leave the prem-
ises. Given that the addressees’ subjective reactions
amounted to no reaction at all, their dispassion supports
our independent conclusion that average water com-
pany employees in Lathlean’s and Lavin’s circum-
stances who were confronted by the defendant’s
threatening words, unaccompanied by any effectuating
action, and who are trained to retreat from hostile situa-
tions, would not likely be incited to react imminently
and violently. Therefore, the defendant’s comments do
not qualify as unprotected fighting words, and there is
insufficient evidence to sustain his conviction.

The state also asserts that the Appellate Court errone-
ously failed to consider the defendant’s visible volatility
and, thus, failed to recognize the similarities between
this case and, among others, State v. Symkiewicz,
supra, 237 Conn. 613. We recognize that the testimony in
this case reflects that the defendant was in fact ‘‘irate,’’
‘‘throwing his arms up and down, yelling,’’ and ‘‘very
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upset.’’ Visible manifestations of anger, however, cou-
pled with the defendant’s threatening comments, do
not, under these particular circumstances, meet the
high threshold of imminence required for the fighting
words exception. In Symkiewicz, the defendant did
make threatening comments that contributed to our
conclusion that they were fighting words, but that case
is not analogous to the present one because, in Symkie-
wicz, there was additional inflammatory speech and
circumstances. State v. Symkiewicz, supra, 615–16.

In addition to making a threat, the defendant in Sym-
kiewicz also loudly cursed, shouted epithets, and
sparked significant commotion in a gathering crowd.
Id., 615–16, 623. Specifically, the defendant loudly
barked ‘‘[f]uck you’’ several times and said, ‘‘[y]ou fuck-
ing bitch. I hope you burn in hell for all eternity.’’ (Inter-
nal quotation marks omitted.) Id., 615–16. The
defendant also made a threat, and caused a crowd to
form and a commotion among the crowd. Id. Unlike in
the present case, it was the ‘‘cumulative force’’ of ‘‘[t]he
combination’’ of words and, particularly, the conse-
quent crowd commotion that elevated those comments
to fighting words. Id., 623. Notably, these collective
elements ‘‘could have aroused a violent reaction by not
only [the addressee], but also the crowd’’; (emphasis
added) id.; and, thus, the present case is not controlled
by Symkiewicz despite sharing the common element
of threatening words.

We emphasize, as we did in Baccala, that we do
not suggest that threatening words directed at a water
company employee, or anyone else, may never consti-
tute fighting words.7 State v. Baccala, supra, 326 Conn.

7 We recognize, as we have in the past, that our constitutional inquiry
does not seek to determine whether the words in question were offensive,
reprehensible, or calculated to cause mental harm. State v. Baccala, supra,
326 Conn. 251–52. Rather, our inquiry focuses squarely on whether the words
would tend to provoke a reasonable person in the addressee’s position to
immediately retaliate with violence under the circumstances. Here, that high
threshold is not met.
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256. We also do not suggest that these particular threat-
ening words would not otherwise be criminal as a true
threat.8 But given that this utterance was not fighting
words and the state did not pursue a true threats theory
of liability in the present case, we cannot conclude
that the words uttered by the defendant in this context
were criminal.

The dissent concludes that the defendant’s utterance
constitutes fighting words because he ‘‘introduced the
prospect of firearms into [the] exchange,’’ and, thus,
‘‘he escalated the confrontation beyond [servicing the
hydrant] to first amendment protection.’’ We agree that
the defendant’s words are of a different character than
those in Baccala, and we understand and appreciate
the dissent’s efforts to signal the potentially criminal
nature of gun threats. As we have discussed, a true
threat has no value in the marketplace of ideas, and
we do not mean to convey that the defendant’s words,
therefore, necessarily enjoy absolute first amendment
protection.

To use the dissent’s phrase, however, we are unwill-
ing to force a ‘‘square peg [into a] round hole’’ by using
an ill-fitting legal doctrine. See footnote 4 of the dis-
senting opinion. The state pursued this case as a fighting
words case—not a true threats case—and the jury was
not charged under the true threats doctrine.9 See text

8 The concurrence goes so far as to decide that the utterance was in fact
a true threat. We take no position on that issue, as that was not the theory
the state pursued at trial or on appeal. See text accompanying footnote 3
of this opinion.

9 We do not read the dissent to rely on or defer to the jury’s determination
of whether any violent response by Lathlean and Lavin was likely or immedi-
ate. It is worth pointing out, however, that any inclination to defer to the
jury in this case is potentially complicated by the trial court’s instruction.
‘‘[I]t is . . . constitutionally axiomatic that the jury be [properly] instructed
on the essential elements of a crime charged.’’ (Internal quotation marks
omitted.) State v. Johnson, 316 Conn. 45, 58, 111 A.3d 436 (2015); see also
State v. Baccala, supra, 326 Conn. 309 (Eveleigh, J., concurring in part and
dissenting in part) (emphasizing that ‘‘[t]he federal constitution . . .
demands that a finding with respect to . . . whether the speech would
provoke an ordinary person . . . to respond with immediate violence . . .
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accompanying footnote 3 of this opinion. Whatever
vitality remains to the fighting words doctrine; see, e.g.,
S. Gard, ‘‘Fighting Words as Free Speech,’’ 58 Wash. U.
L.Q. 531, 580–81 (1980); we conclude that the threat
in this particular case—by a shirtless man collecting
worms with his wife and daughter nearby— simply did
not rise to Baccala’s necessarily high standard of being
‘‘likely’’ to provoke ‘‘immediate’’ violence. (Emphasis
added; internal quotation marks omitted.) State v. Bac-
cala, supra, 326 Conn. 239.

Consistent with the first amendment, therefore, we
cannot conclude those statements constituted fighting
words. Accordingly, we affirm the judgment of the
Appellate Court and its remand order, directing the trial
court to render a judgment of acquittal as to the charge
of disorderly conduct.

The judgment of the Appellate Court is affirmed.

In this opinion PALMER, McDONALD and MULLINS,
Js., concurred.

be made, in the first instance, by a properly instructed jury’’ [emphasis
added]). In Baccala, the concurring and dissenting opinion deemed ‘‘mani-
festly unjust’’ the trial court’s charge to the jury on fighting words because,
among other reasons, it ‘‘fail[ed] to convey that the jury must find that such
violence be imminent.’’ (Emphasis omitted.) State v. Baccala, supra, 307–308
(Eveleigh, J., concurring in part and dissenting in part). The justices who
joined in the concurring and dissenting opinion in Baccala, therefore, would
have reversed the defendant’s conviction under the plain error doctrine,
even though his claim regarding the jury instruction was unpreserved. Id.,
302–305 (Eveleigh, J., concurring in part and dissenting in part); see State
v. McClain, 324 Conn. 802, 815, 155 A.3d 209 (2017) (plain error review of
jury instruction claim not precluded by waiver pursuant to State v. Kitchens,
299 Conn. 447, 482–83, 10 A.3d 942 [2011]). The jury charge in this case
arguably suffers from the same flaw. Nor did the state’s closing argument
communicate to the jury an accurate understanding of either the imminent
violence element or, for that matter, against whom the violence might be
directed. Like the majority in Baccala, we do not consider any instructional
issue but, instead, have undertaken our own scrupulous examination of the
record, leading us to conclude that the state’s evidence did not make out
a fighting words case. See State v. Baccala, supra, 235 n.2.
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KAHN, J., concurring in the judgment. I concur in
the result reached by the majority, affirming the judg-
ment of the Appellate Court reversing the trial court
and remanding the case with direction to render a judg-
ment of acquittal on the charge of disorderly conduct.
I also agree with the majority that the statement of the
defendant, Laurence V. Parnoff, does not fall within the
fighting words exception to first amendment protection
because a reasonable person in the position of the
addressees would not have been provoked to violent
retaliation under the circumstances of the present case.

I write separately, however, to highlight where my
reasoning diverges from that of the majority. First, I
think that focusing on the threatening nature of the
speech to determine if it falls within the fighting words
exception conflates two related but distinct exceptions
to first amendment protection of speech: fighting words
and true threats. Second, I think that the nature of the
addressees’ employment in the present case is distin-
guishable from that of the addressee in State v. Baccala,
326 Conn. 232, 163 A.3d 1, cert. denied, U.S. ,
138 S. Ct. 510, 199 L. Ed. 2d 408 (2017), and I therefore
would not rely on the scope of the addressees’ job
duties in concluding that the defendant’s statement did
not amount to fighting words. I would reach that conclu-
sion based on the content of the statement, under the
circumstances of the present case. Third, the correct
application of the exception to first amendment protec-
tion is not based on the charge or charges leveled
against the defendant but, rather, on the state’s theory
of the case. The state could have relied on the true
threats exception because the language of the disor-
derly conduct statute under which the defendant was
charged encompasses true threats. See General Statutes
§ 53a-182 (a) (1). Nevertheless, by failing to articulate
a true threats theory, the state forfeited any such claim.
Instead, the state’s case erroneously relied on a claim
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that the defendant’s statement constituted fighting
words. Accordingly, I respectfully concur.

I agree with the facts and procedural history as set
forth in the majority opinion. The defendant stated to
two water company employees either ‘‘if you go into
my shed, I’m going to go into my house, get my gun
and [fucking] kill you,’’ or, that if the addressees did
not leave his property, he was ‘‘going to get a gun or
something like that . . . to shoot’’ them. Intuitively,
both statements are threats. See, e.g., American Heri-
tage College Dictionary (4th Ed. 2007) (defining ‘‘threat’’
as ‘‘[a]n expression of an intention to inflict pain, injury,
evil, or punishment’’). Indeed, the state charged the
defendant under § 53a-182 (a) (1), which provides that
‘‘[a] person is guilty of disorderly conduct when, with
intent to cause inconvenience, annoyance or alarm, or
recklessly creating a risk thereof, such person . . .
[e]ngages in fighting or in violent, tumultuous or threat-
ening behavior . . . .’’ (Emphasis added.) Neverthe-
less, the state consistently argued that the defendant’s
statement was exempt from first amendment protection
not because it was a true threat, but because it
amounted to fighting words, because it was threatening.

This convoluted argument has obfuscated the issues
in the present case throughout its pendency. For exam-
ple, in his closing argument before the jury, the prosecu-
tor claimed that ‘‘if the conduct consists purely of
speech . . . the speech must contain fighting words
that would have a direct tendency to inflict injury or
cause acts of violence.’’ Accordingly, the trial court
instructed the jury on the fighting words exception.1 At
oral argument before this court, the state conceded that

1 Had the state argued that the defendant’s statement was not protected
by the first amendment because it was a true threat, the trial court no doubt
would have instructed ‘‘the jury on the definition of such a threat, as it
would have been constitutionally required to do if the state had made such
an argument.’’ State v. Sabato, 321 Conn. 729, 734, 138 A.3d 895 (2016).
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its theory of the case was one of fighting words, not
true threats. As a result of these rhetorical and strategic
choices, the state conflated the fighting words and true
threats exceptions to first amendment protection, and
effectively swapped a viable exception for an inapplica-
ble one.

In light of this confusion, before setting forth my
analysis of the issues presented in this appeal, I will
summarize the relevant law and background. First, I
note that I concur with the majority’s conclusion that
the standard of review is de novo.

The state’s confusion is understandable, given that
true threats and fighting words are closely related in
two important respects. First, true threats and fighting
words are both exceptions to the protection afforded
speech by the first amendment. See U.S. Const., amend.
I; United States v. Alvarez, 567 U.S. 709, 717, 132 S. Ct.
2537, 183 L. Ed. 2d 574 (2012). Second, both the fighting
words and true threats exceptions are grounded in dis-
taste for violence and concern over the effect of words
on the listener. Compare State v. Baccala, supra, 326
Conn. 234 (defining fighting words as those that ‘‘have
a direct tendency to cause acts of violence by the person
to whom, individually, the remark is addressed’’ [inter-
nal quotation marks omitted]), and State v. Krijger, 313
Conn. 434, 449, 97 A.3d 946 (2014) (‘‘a prohibition on
true threats protect[s] individuals from the fear of vio-
lence and from the disruption that fear engenders’’
[internal quotation marks omitted]). The exceptions are
different in other crucial ways, however, and I provide
further exposition on each in turn.

True threats ‘‘encompass those statements [through
which] the speaker means to communicate a serious
expression of an intent to commit an act of unlawful
violence to a particular individual or group of individu-
als. . . . The speaker need not actually intend to carry
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out the threat.’’ (Internal quotation marks omitted.)
State v. Krijger, supra, 313 Conn. 449. ‘‘In the context
of a threat of physical violence, [w]hether a particular
statement may properly be considered to be a [true]
threat is governed by an objective standard—whether
a reasonable person would foresee that the statement
would be interpreted by those to whom the maker com-
municates the statement as a serious expression of
intent to harm or assault. . . . [A]lleged threats should
be considered in light of their entire factual context,
including the surrounding events and reaction of the
listeners.’’ (Internal quotation marks omitted.) Id., 450.
‘‘[A] prohibition on true threats protect[s] individuals
from the fear of violence and from the disruption that
fear engenders, in addition to protecting people from
the possibility that the threatened violence will occur.’’
(Internal quotation marks omitted.) Id., 449. In other
words, the concern behind the true threats exception
is that a threatening statement will cause a listener to
fear violence.

In contrast, fighting words are ‘‘those words that have
a direct tendency to cause acts of violence by the person
to whom, individually, the remark is addressed.’’ (Inter-
nal quotation marks omitted.) State v. Baccala, supra,
326 Conn. 234. Unlike true threats, the fighting words
exception is driven by the concern that an offensive
statement will cause ‘‘violent retaliation’’ by the listener.
Id., 243.

‘‘The fighting words exception was first articulated
in the seminal case of [Chaplinsky v. New Hampshire,
315 U.S. 568, 572, 62 S. Ct. 766, 86 L. Ed. 1031 (1942)].’’
State v. Baccala, supra, 326 Conn. 237. In Chaplinsky,
the United States Supreme Court upheld the conviction
of Walter Chaplinsky under a New Hampshire statute
that criminalized addressing ‘‘any offensive, derisive or
annoying word to any other person’’ in a public place.
(Internal quotation marks omitted.) Chaplinsky v. New
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Hampshire, supra, 569. On a public sidewalk, Chaplin-
sky called the complainant a ‘‘ ‘God damned racketeer’ ’’
and ‘‘ ‘a damned Fascist . . . .’ ’’ Id. The court held that
the statements were unprotected fighting words: ‘‘those
which by their very utterance inflict injury or tend to
incite an immediate breach of the peace.’’ Id., 572,
573–74.

Today, ‘‘the fighting words exception is intended only
to prevent the likelihood of an actual violent response’’;
State v. Baccala, supra, 326 Conn. 249; and a ‘‘proper
contextual analysis requires consideration of . . .
whether there was a likelihood of violent retaliation.’’
Id., 240. As a result, ‘‘there are no per se fighting words;
rather, courts must determine on a case-by-case basis
all of the circumstances relevant to whether a reason-
able person in the position of the actual addressee
would have been likely to respond with violence.’’
Id., 245.

The continuing vitality of the fighting words excep-
tion is dubious and the successful invocation of that
exception is so rare that it is practically extinct. See
id. (‘‘the Supreme Court has not considered the fighting
words exception as applied to any addressee in more
than twenty-five years’’). Indeed, the United States
Supreme Court has not upheld a fighting words convic-
tion since Chaplinsky. See Note, ‘‘The Demise of the
Chaplinsky Fighting Words Doctrine: An Argument for
Its Interment,’’ 106 Harv. L. Rev. 1129, 1129 (1993) (‘‘[i]n
the fifty years since Chaplinsky, the [c]ourt has never
upheld another speaker’s conviction under the ‘breach
of the peace’ prong of the fighting words doctrine’’).

The Supreme Court has also added additional criteria
to the fighting words exception since Chaplinsky, ‘‘nar-
row[ing] its scope.’’ Id. Most obvious, the court has
seemingly abandoned the suggestion in Chaplinsky that
there are words that ‘‘ ‘by their very utterance inflict
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injury,’ ’’ and it has never used that ‘‘dictum’’ to ‘‘uphold
a speaker’s conviction.’’ Id. Thus, statements are fight-
ing words only if they are ‘‘likely to provoke violent
reaction.’’ Cohen v. California, 403 U.S. 15, 20, 91 S.
Ct. 1780, 29 L. Ed. 2d 284 (1971). Furthermore, to be
fighting words, statements must be directed toward an
‘‘individual actually or likely to be present’’; id.; and
amount to ‘‘a direct personal insult or an invitation to
exchange fisticuffs.’’ Texas v. Johnson, 491 U.S. 397,
409, 109 S. Ct. 2533, 105 L. Ed. 2d 342 (1989).

Recently, this court narrowed the fighting words
exception in Baccala, holding that ‘‘we are required to
differentiate between addressees who are more or less
likely to respond violently and speakers who are more
or less likely to elicit such a response.’’ State v. Baccala,
supra, 326 Conn. 249. In Baccala, the defendant had
been convicted of breach of the peace in the second
degree in connection with her tirade against an assistant
store manager at a supermarket. Id., 233–35. Although
the defendant had called the manager a ‘‘ ‘fat ugly
bitch’ ’’ and a ‘‘ ‘cunt,’ ’’ this court concluded that
‘‘[s]tore mangers are routinely confronted by disap-
pointed, frustrated customers who express themselves
in angry terms, although not always as crude as those
used by the defendant.’’ Id., 236, 253. As a result, the
fighting words exception did not apply, ‘‘[b]ecause the
words spoken by the defendant were not likely to pro-
voke a violent response under the circumstances in
which they were uttered . . . .’’ Id., 234. This court
reversed the trial court’s judgment and remanded the
case with direction to render a judgment of acquittal.
Id., 257.

Despite the increasing judicial constriction of the
fighting words exception, perhaps nothing has dimin-
ished the scope of its applicability as much as changing
societal norms. See id., 239 (observing that ‘‘public dis-
course has become more coarse’’ and speculating about
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resulting impact on fighting words exception). As cer-
tain language is acceptable in more situations, the bor-
ders of the fighting words exception contract. See
Eaton v. Tulsa, 415 U.S. 697, 700, 94 S. Ct. 1228, 39 L.
Ed. 2d 693 (1974) (Powell, J., concurring) (‘‘[l]anguage
likely to offend the sensibility of some listeners is now
fairly commonplace in many social gatherings as well as
in public performances’’). For example, ‘‘[w]hile calling
someone a racketeer or a fascist might naturally have
invoked a violent response in the 1940s when Chaplin-
sky was decided, those same words would be unlikely
to even raise an eyebrow today.’’ State v. Baccala, supra,
326 Conn. 239. As ‘‘public discourse has become more
coarse’’; id.; there are fewer combinations of words and
circumstances that are likely to fit within the fighting
words exception. Indeed, given some of the examples of
egregious language that have not amounted to fighting
words following Chaplinsky, it is difficult to imagine
examples that rise to the requisite level today. See, e.g.,
id., 236 (holding that ‘‘ ‘fat ugly bitch’ ’’ and ‘‘ ‘cunt,’ ’’
when directed to supermarket manager, did not amount
to fighting words); Owens v. State, 848 So. 2d 279,
279–80 (Ala. Crim. App. 2002) (holding that fighting
words exception did not apply where defendant, in Wal-
Mart store, called addressees ‘‘ ‘churchgoing hypo-
crites,’ ’’ and said of their terminally ill family member,
‘‘ ‘[o]ne of those hypocrites is fixing to bust hell wide
open . . . [a]nd it’s not gonna be too much longer I
hear’ ’’). Thus, for statements to rise to the rarified level
of fighting words today, they must be ‘‘akin to dropping
a match into a pool of gasoline.’’ (Internal quotation
marks omitted.) State v. Baccala, supra, 252.

Yet, against this small and tortured canvas, the fight-
ing words exception resurfaces occasionally. See, e.g.,
State v. Bahre, Superior Court, judicial district of Hart-
ford, Docket No. 102107 (April 3, 2008) (‘‘[f]urther, view-
ing the speech alone, it appears to me that the language
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used, considering its tone and the circumstances sur-
rounding its use, falls within the . . . ‘fighting words’
[exception]’’). Although the Supreme Court has not
upheld a conviction under the fighting words exception
since Chaplinsky, it continues to list fighting words
among the exceptions to first amendment protection.
See United States v. Alvarez, supra, 567 U.S. 717. There-
fore, I assume that the fighting words exception remains
valid for now, but I analyze the facts of the present
case mindful that the exception is narrowly construed
and poses a significant hurdle for the state to overcome.

I

With this background in mind, the first area where
my reasoning diverges from that of the majority regards
the applicability of the fighting words exception to
statements that could prompt preemptive self-defense.
The majority correctly concludes that such a theory is
unpersuasive in the present case. However, I would go
further, and conclude that preemptive self-defense is
inconsistent with the fighting words exception in gen-
eral, because it conflates the true threats and fighting
words exceptions, and would expand the disfavored
fighting words exception to encompass statements it
is not intended to reach.

The state argues that ‘‘[t]he defendant’s unconditional
threat of violence would have brought the average
addressee to the cusp of violent intervention to prevent
the defendant from carrying out the threat, given the
deadly consequences of guessing wrongly that the
defendant did not mean what he said.’’ In other words,
the state contends that the fighting words exception
applies to statements that provoke violence not due to
anger, but, instead, out of a perceived need for preemp-
tive self-defense.

After an exhaustive review of fighting words cases,
I am aware of no controlling precedent that supports
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such an argument.2 Although fighting words jurispru-
dence is ‘‘concerned with the likelihood of violent retali-
ation’’; State v. Baccala, supra, 326 Conn. 243; the
underlying theory is that fighting words will provoke
that violent retaliation by angering or insulting the
addressee. See, e.g., Texas v. Johnson, supra, 491 U.S.
409 (rejecting application of fighting words exception
to burning of American flag at protest because ‘‘[n]o
reasonable onlooker would have regarded [statement
as] . . . a direct personal insult or an invitation to
exchange fisticuffs’’ [emphasis added]).

2 The state offers only People v. Prisinzano, 170 Misc. 2d 525, 648 N.Y.S.2d
267 (1996), in support of its argument. The court in Prisinzano concluded
that ‘‘few words could more readily be classified as ‘fighting words’ than
threats to physically injure the person to whom the words are directed,’’
and that such threats might prompt an addressee to beat the speaker ‘‘ ‘to
the punch.’ ’’ Id., 532. Although I recognize that this provides persuasive
support for the state’s theory, I am unpersuaded by that court’s reasoning.
In addition, the court reached its conclusion in the context of the peculiar
circumstances of that case: a heated union protest on a city street, grounded
in a dispute with a history of violence possibly connected to organized
crime. Id., 527–28, 531. None of these factors exists in the present case.
Additionally, at least one of the statements in Prisinzano could also be
construed as personally insulting: ‘‘ ‘[W]hen the cops leave, the blood is
going to run off of your bald fucking head.’ ’’ Id., 527.

This court has suggested that a threat could fit within the fighting words
exception, but has not based that conclusion on a theory of preemptive
self-defense. See State v. Baccala, supra, 326 Conn. 256 (suggesting that
addition of threats might have made fighting words out of profane outbursts).
For example, in State v. DeLoreto, 265 Conn. 145, 148, 168, 827 A.2d 671
(2003), this court concluded that statements made to a police officer, such
as ‘‘ ‘Faggot, pig, I’ll kick your ass,’ ’’ were true threats, rather than fighting
words. The court observed, however, that ‘‘[t]hreatening statements that do
not rise to the level of a true threat may nonetheless constitute fighting
words . . . .’’ Id., 168. However, in reaching that conclusion, the court was
focused on the offensive nature of the threats, rather than the possibility
they could cause preemptive self-defense. Id. (recognizing that words must
reach higher level of offensiveness ‘‘to provoke a police officer to violence’’
than they would to provoke ‘‘ordinary citizen’’ to retaliation). I agree that
some threats could be so insulting that they amount to fighting words in
certain circumstances, but I do not believe that the statement in the present
case rises to that level for the reasons outlined in part II of my concur-
ring opinion.
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Indeed, it is telling that this court has concluded that
the fighting words exception focuses on ‘‘whether there
[is] a likelihood of violent retaliation.’’ (Emphasis
added.) State v. Baccala, supra, 326 Conn. 250. ‘‘Retalia-
tion’’ has long denoted a motivation inconsistent with
that of self-defense, and often embodies the idea of
pay back or even revenge. See Webster’s New World
Dictionary (2d College Ed. 1972) (defining ‘‘retaliate’’
as ‘‘to . . . pay back injury for injury’’ [emphasis
added]); see also Merriam-Webster’s Collegiate Diction-
ary (11th Ed. 2003) (defining ‘‘retaliate’’ as ‘‘to return
like for like; esp[ecially]: to get revenge’’). Illustrative
of this distinction, in another context the Connecticut
criminal jury instructions clarify that ‘‘[t]he law stresses
that self-defense cannot be retaliatory. It must be defen-
sive and not punitive.’’ (Emphasis added.) Connecticut
Criminal Jury Instructions 2.8-3, available at https://
www.jud.ct.gov/JI/Criminal/Criminal.pdf (last visited
June 21, 2018). Thus, this court’s use of the word ‘‘retali-
ation’’ in setting the boundaries of the fighting words
exception indicates that the exception is justified by a
concern that addressees will respond violently due to
anger, and not because of a perceived need for preemp-
tive self-defense.

This is not a matter of mere semantics; identifying
the purpose behind the fighting words exception clari-
fies its doctrinal parameters and the types of speech
that may fit within the exception. It is the true threats
exception that encompasses threatening statements
that cause a listener to fear violence; State v. Krijger,
supra, 313 Conn. 449; not the fighting words exception.
Thus, allowing the fighting words exception to encom-
pass statements that might cause violent, preemptive
self-defense would be inconsistent with the underlying
theory of how fighting words work. Statements that are
not threatening enough to be true threats or offensive
enough to be fighting words would be exempt from
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first amendment protection under a nebulous hybrid
exception. This is a dangerous proposition given that
the exceptions to first amendment protection are lim-
ited. See, e.g., Brown v. Entertainment Merchants
Assn., 564 U.S. 786, 791, 131 S. Ct. 2729, 180 L. Ed. 2d
708 (2011) (‘‘[f]rom 1791 to the present . . . the [f]irst
[a]mendment has permitted restrictions upon the con-
tent of speech in a few limited areas, and has never
include[d] a freedom to disregard these traditional limi-
tations’’ [internal quotation marks omitted]).

The present case involves a particularly attenuated
chain between the defendant’s statement and the appli-
cation of the fighting words exception, and illustrates
the problems inherent in conflating the fighting words
and true threats exceptions. The defendant’s statement
arose out of an exchange with Kyle Lavin and David
Lathlean, employees of Aquarion Water Company, who
were on the defendant’s property to perform fire
hydrant maintenance.3 The defendant confronted Lavin

3 I observe that the underlying incident occurred on the defendant’s private
land, and it is unclear to what extent, if any, the fighting words exception
applies to statements made in private. See W. Reilly, ‘‘Fighting the Fighting
Words Standard: A Call for Its Destruction,’’ 52 Rutgers L. Rev. 947, 965
(2000) (speculating on applicability of fighting words exception in home).
The fighting words exception has typically been raised in, and arises in,
situations that occur in public places. See, e.g., State v. Baccala, supra, 326
Conn. 235 (summarizing underlying conduct that occurred in supermarket).
This court has never had the opportunity to consider whether the fighting
words exception applies to statements made in the privacy of one’s home
or land, and, after an extensive review, I am aware of no Connecticut cases
in which the state obtained convictions for speech occurring in private
places under a fighting words theory.

The closest this court has come to addressing the issue was in State v.
Indrisano, 228 Conn. 795, 812, 640 A.2d 986 (1994), where this court interpre-
ted the language of § 53a-182 (a) (1), and concluded that the statute is
‘‘consistent with the ‘fighting words’ limitation that must be applied when
the conduct sought to be proscribed consists purely of speech.’’ In other
words, this court noted that its ‘‘holding was consistent with Chaplinsky,
[and] . . . recognized that § 53a-182 (a) (1) could constitutionally proscribe
speech that, under a given set of circumstances, could fairly be characterized
as fighting words that portend imminent physical violence.’’ State v. Szym-
kiewicz, 237 Conn. 613, 619, 678 A.2d 473 (1996). This conclusion could be
interpreted as a suggestion that fighting words can occur in private, because
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and Lathlean in an animated manner, and claimed that
they had no right to be on his property. The defendant
either said, ‘‘if you go into my shed, I’m going to go
into my house, get my gun and [fucking] kill you,’’ or,
that if Lavin and Lathlean did not ‘‘get off’’ his property,

§ 53a-182 (a) (1) does not require that the charged conduct occur in public,
unlike the otherwise identically worded breach of the peace statute, General
Statutes § 53a-181 (a) (1). Id., 618. It is hardly determinative however,
because this court did not hold that the fighting words exception can apply
in private. In addition, Indrisano was not a fighting words case, as the court
concluded that the defendant violated the disorderly conduct statute through
his physical conduct. State v. Indrisano, supra, 811–13.

Few courts have addressed the issue of whether the fighting words excep-
tion may be applicable to statements that occur in private, and those courts
have reached different conclusions. Compare State v. Poe, 139 Idaho 885,
904, 88 P.3d 704 (2004) (‘‘there is nothing in [United States Supreme Court
precedent] that would indicate the [c]ourt believes that the use of ‘fighting
words’ in or around one’s own home should be constitutionally protected’’),
with B.E.S. v. State, 629 So. 2d 761, 765 (Ala. Crim. App. 1993) (holding
that, ‘‘[c]onsidering the circumstances under which these statements were
made, including the fact that the statements were made during a private
quarrel in the residence occupied by both the speaker and the addressee,
we do not think the appellant’s statements rise to the level of ‘fighting
words,’ ’’ and observing that similar comments in public settings had been
‘‘construed as fighting words’’ [emphasis omitted]), cert. denied, Alabama
Supreme Court, Docket No. 1921984 (December 3, 1993).

It is not obvious that the fighting words exception would apply to com-
ments made in private for two reasons. First, if the private speech occurred
in the home, the Supreme Court has held that some otherwise unprotected
speech is subject to increased protection. See Stanley v. Georgia, 394 U.S.
557, 565, 89 S. Ct. 1243, 22 L. Ed. 2d 542 (1969) (holding that obscenity
exception to first amendment protection is insufficient to warrant invasion
of ‘‘the privacy of one’s own home’’). Second, the history of the fighting
words exception suggests an interest in public order. For example, in
Chaplinsky, the Supreme Court looked favorably on the statute’s limited
application to public places in concluding that Chaplinsky’s conviction did
not violate his first amendment rights. Chaplinsky v. New Hampshire, supra,
315 U.S. 573 (holding that statute at issue did not violate first amendment
because it ‘‘is a statute narrowly drawn and limited to define and punish
specific conduct lying within the domain of state power, the use in a public
place of words likely to cause a breach of the peace’’ [emphasis added]).
Admittedly, subsequent Supreme Court cases have not required that speech
be made in a public setting to fit within the fighting words exception, but
they have rejected the applicability of fighting words theories for other
reasons. See, e.g., Cohen v. California, supra, 403 U.S. 20 (not imposing or
considering public requirement with fighting words exception, but rejecting
fighting words theory where statements could not have been construed as
‘‘direct personal insult’’).
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he would ‘‘get a gun or something like that . . . to
shoot’’ them. The defendant was shirtless, wearing a
pair of shorts, and holding a can of worms.

The defendant’s comments were conditional threats:
either Lavin and Lathlean would leave his property and
keep away from his shed, or the defendant would
retrieve a gun from elsewhere on the property, come
back, and ‘‘[fucking] kill’’ them. An analogous statement
to the one made by the defendant, would be, ‘‘if you
do not do what I demand, I will get you later.’’ Violence
in the face of such comments is not the response of a
reasonable addressee.

As the majority correctly noted, such threats invite
a range of responses in the reasonable person. A reason-
able person might have retreated, as Lathlean was
trained to do. Alternatively, a reasonable person might
have called the police, as Lathlean did in the present
case. Given these alternatives, a reasonable person
would not have responded violently to the defendant’s
conditional threat by attacking a shirtless man armed
with only a can of worms in order to escape speculative
violence. It is unsurprising and telling that neither Lavin
nor Lathlean considered responding with violence.
Admittedly, it is tempting to ponder whether the fighting
words exception would have applied had the threat
been more immediate—for example, if the defendant
had brandished a gun—but such hypotheticals tend to
take the defendant’s actions from the category of pure
speech that must fit within a first amendment excep-
tion, to the realm of conduct in which the first amend-
ment is not implicated. See State v. Indrisano, 228
Conn. 795, 812, 813, 640 A.2d 986 (1994) (holding that
‘‘ ‘fighting words’ limitation . . . must be applied when
the conduct sought to be proscribed consists purely of
speech,’’ but not applying that limitation to defendant
who was convicted for disorderly conduct on basis of
physical conduct).
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Having concluded that the fighting words doctrine
does not encompass threats that might cause preemp-
tive self-defense, I must consider whether the defen-
dant’s statement could otherwise rise to the level of
fighting words. As I discuss in part II of this concurring
opinion, they do not.

II

I agree with the majority that the defendant’s state-
ment does not amount to fighting words. The majority
reaches this conclusion in part by relying on the job
duties of the addressees in the present case, effectively
extending one of the holdings of Baccala. In that
respect, I think Baccala is distinguishable from the pres-
ent case, and I therefore reach the same result through
different analysis.

In holding that the statements ‘‘fat ugly bitch’’ and
‘‘cunt’’ were not fighting words when addressed to the
assistant manager of a supermarket, this court relied
heavily on the nature of the assistant manager’s job
duties. This court observed that she was ‘‘charged with
handling customer service matters. . . . People in
authoritative positions of management and control are
expected to diffuse hostile situations, if not for the sake
of the store’s relationship with that particular customer,
then for the sake of other customers milling about the
store. Indeed . . . the manager in charge of a large
supermarket . . . would be expected to model appro-
priate, responsive behavior, aimed at de-escalating the
situation, for her subordinates, at least one of whom
was observing the exchange.’’ State v. Baccala, supra,
326 Conn. 252–53. This court further observed that,
‘‘[s]ignificantly . . . a store manager . . . would have
had a degree of control over the premises where the
confrontation took place.’’ Id., 253.

These factors are not evident in the present case,
where the addressees were water company employees
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tasked with hydrant maintenance. First, unlike the
assistant manager in Baccala, they had little control
over the premises, as their work took them on to the
property of another.4 Second, as the majority observes,
‘‘the addressees in the present case were not in direct
customer service roles . . . .’’ It is intuitive that
employees whose primary role is customer service
would interact differently with members of the public
than those who interact with the public as an auxiliary
part of their job. I agree with the majority that water
company employees may occasionally encounter ‘‘con-
frontational property owners,’’ as the present case illus-
trates, but I am skeptical that it would be a matter of
routine as it was for the assistant manager in Baccala.
It is not a question of whether the job duties of the
addressee should be considered as a factor in assessing
the application of the fighting words doctrine. Indeed,
I have considered them in the present case, but find
the job duties of Lavin and Lathlean distinguishable
from those of the addressee in Baccala. Equating the
job duties in Baccala to those of Lavin and Lathlean
focuses too heavily on that factor and invites troubling
line drawing issues. We would have to accept that other
professionals who enter the property of another and
occasionally interact with members of the public would
be expected to weather extreme verbal abuse. This
category could include professionals such as delivery
personnel, utility workers, and municipal employees.5

4 I recognize that the water company had an easement over part of the
defendant’s land, which Lavin and Lathlean may or may not have exceeded,
but any such property interest cannot be fairly equated to the control that
a managing employee would have over property owned or leased by her
employer.

5 It is this inherent difficulty in line drawing that has led to much of the
scholarly criticism of the fighting words exception. See generally note, supra,
106 Harv. L. Rev. 1129 (arguing that fighting words exception provides less
protection from offensive language to minorities and women, who may be
less likely to respond to offensive language with violence).
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I would instead conclude that, in the present case,
the defendant’s statement did not constitute fighting
words because of its content and context. Indeed, when
viewed without the obfuscating haze of whether the
statement was threatening, there is very little to support
its inclusion in the fighting words exception. The defen-
dant’s threat would have to be so insulting that ‘‘a rea-
sonable person in the position of the actual addressee
would have been likely to respond with violence.’’ State
v. Baccala, supra, 326 Conn. 245.

Although there are no per se fighting words, it is
impossible to evaluate the applicability of the fighting
words exception without considering the content of
the defendant’s statement. See id., 251–53 (discussing
offensiveness of statements in relation to circum-
stances in which they were made). The defendant’s
statement was not peppered with insults, epithets, slurs,
or jeers; nor was it an ‘‘an invitation to exchange fisti-
cuffs.’’ Texas v. Johnson, supra, 491 U.S. 409. Although
the defendant in the present case may have used the
word ‘‘fucking,’’ ‘‘[u]ttering . . . [an] offensive word is
not a crime unless it would tend to provoke a reasonable
person in the addressee’s position to immediately retali-
ate with violence under the circumstances.’’ State v.
Baccala, supra, 326 Conn. 252. It is highly unlikely that
the addition of that expletive in the defendant’s state-
ment would have provoked a violent response in a rea-
sonable person in the position of the addressees. See
Sandul v. Larion, 119 F.3d 1250, 1255–56 (6th Cir.)
(holding that ‘‘the use of the ‘f-word’ in and of itself is
not criminal conduct,’’ and that, in light of Supreme
Court precedent, its use does not amount to fighting
words because ‘‘the mere words and gesture ‘f—k you’
are constitutionally protected speech’’), cert. dismissed,
522 U.S. 979, 118 S. Ct. 439, 139 L. Ed. 2d 377 (1997).
Although I recognize that a threat can be inherently
demeaning, and I can imagine hypothetical examples
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of threats that are insulting in a manner that also makes
them fighting words, the defendant’s statement does
not fall within that category.6

The circumstances surrounding the defendant’s state-
ment do not bring its content to the level of fighting
words, as evidenced by the reactions of Lavin and Lath-
lean, who were not angered, let alone brought to the
point of violent retaliation. See State v. Baccala, supra,
326 Conn. 254 (noting that ‘‘reaction of the addressee
is . . . probative of the likelihood of violent reaction’’
[citation omitted]). As the majority explains, ‘‘[a] subjec-
tive analysis of the addressees’ actual reactions con-
firms our conclusion that it was unlikely that imminent
violence would follow from the defendant’s words.’’
Lathlean testified that the defendant’s comment
‘‘bounced right off’’ him, and Lavin testified that the
statement caused him ‘‘alarm.’’ These staid reactions
seriously undermine the state’s fighting words theory:
the defendant’s statement was not ‘‘akin to dropping a
match into a pool of gasoline.’’ (Internal quotation
marks omitted.) State v. Baccala, supra, 252.

Thus, I would conclude that the state has failed to
establish that the content and context of the defendant’s
statement rose to the high level of offensiveness
required for it to fall within the fighting words exception
to first amendment protection. Although the defen-
dant’s statement was reprehensible, the fighting words
exception is a poor fit for the present case. The state’s
strongest theory relies on an incorrect hybridization of
fighting words and true threats, but, once separated,
there is little if anything in the defendant’s statement
that would qualify it as fighting words under these cir-
cumstances. This is not to say that such statements

6 Under such circumstances, it would be the offensiveness of the speech
that would justify the application of the fighting words exception, rather
than the possibility that its threatening nature might prompt preemptive
self-defense.
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must be protected by the first amendment, however.
The state could have pursued a true threats theory as
I explain in part III of my concurring opinion.

III

Although the defendant’s statement does not rise to
the level of fighting words, it was a true threat. In the
present case, the defendant told Lavin and Lathlean
that he would shoot them if they did not comply with
his demands. With regard to the constitutional parame-
ters of the true threats exception, a reasonable person
would foresee that threatening to shoot someone if he
refused to follow demands would be interpreted as a
serious expression of an intent to harm. See, e.g., New
York ex rel. Spitzer v. Cain, 418 F. Supp. 2d 457, 476
n.12 (S.D.N.Y. 2006) (suggesting that ‘‘[t]he statement
‘If you don’t give me your wallet, I will shoot you in
the head’ ’’ would be a true threat, even if conditional).
Furthermore, true threats may be conditional, like the
threat made by the defendant. State v. Pelella, 327 Conn.
1, 16 n.15, 170 A.3d 647 (2017).

Thus, the defendant’s statement fits within the true
threats exception. See State v. Krijger, supra, 313 Conn.
450 (‘‘[w]hether a particular statement may properly
be considered to be a [true] threat is governed by an
objective standard—whether a reasonable person
would foresee that the statement would be interpreted
by those to whom the maker communicates the state-
ment as a serious expression of intent to harm or
assault’’ [internal quotation marks omitted]).

The remaining question is whether the state would
have had to charge the defendant with threatening,
instead of disorderly conduct, to pursue such a true
threats theory.7 I conclude that the state need not have

7 The state initially charged the defendant with threatening in the second
degree, but eliminated that charge in a subsequent, long form information.
At oral argument before this court, the state explained that it considered a
true threats theory difficult to establish in the present case.
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charged the defendant differently to maintain a true
threats theory because the language of § 53a-182 (a) (1),
under which the defendant was charged, encompasses
speech that could constitute true threats. It provides
that ‘‘[a] person is guilty of disorderly conduct when,
with intent to cause inconvenience, annoyance or
alarm, or recklessly creating a risk thereof, such person
. . . [e]ngages in fighting or in violent, tumultuous or
threatening behavior . . . .’’ (Emphasis added.) Gen-
eral Statutes § 53a-182 (a) (1). In construing that statu-
tory provision, this court has held that the phrase
‘‘fighting . . . violent, tumultuous or threatening
behavior’’ includes conduct that is physical or that ‘‘por-
tends imminent physical violence.’’8 (Emphasis added;
internal quotation marks omitted.) State v. Indrisano,
supra, 228 Conn. 811. This statutory language is ‘‘identi-
cal’’ to that of the breach of the peace provision, General
Statutes § 53a-181 (a) (1), which this court has held may
encompass pure speech, providing that it fits within
an exception to first amendment protection. State v.
Szymkiewicz, 237 Conn. 613, 618–20, 678 A.2d 473
(1996). In so holding, this court focused specifically on
whether § 53a-181 (a) (1) is consistent with the fighting
words exception, but statutory provisions may simulta-
neously proscribe speech that falls within the true
threats or fighting words exceptions. See State v. DeLor-
eto, 265 Conn. 145, 168–69, 827 A.2d 671 (2003) (con-
cluding that § 53a-181 (a) (3) not only prohibits speech
that constitutes true threats, but also fighting words).
It is not the charge that determines which first amend-
ment exception applies to speech, but, rather, the state’s
theory in responding to the defendant’s specific first

8 I observe that the language this court used in analyzing § 53a-182 (a)
(1) applies to the fighting words exception; see, e.g., State v. Szymkiewicz,
237 Conn. 613, 619, 678 A.2d 473 (1996) (‘‘fighting words . . . portend immi-
nent physical violence’’); but it illustrates this court’s conclusion that the
provision does not apply only to physical conduct, but also to speech that
falls within an exception to first amendment protection.
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amendment defense to that charge. Thus, I would con-
clude that § 53a-182 (a) (1) proscribes speech that falls
within the true threats exception, and, if the state had
pursued such a theory, the defendant would have been
culpable under that statutory provision for making a
true threat.

The state waived any claim that the defendant’s
speech constituted a true threat when it chose to argue
that it constituted fighting words. As I have explained,
the prosecutor, in closing arguments before the jury,
conceded that ‘‘if the conduct consists purely of speech
. . . the speech must contain fighting words that would
have a direct tendency to inflict injury or cause acts of
violence.’’ Similarly, at oral argument before this court,
the state confirmed that its theory of the case was
one of fighting words. By failing to articulate how the
defendant’s statement fit within the true threats excep-
tion, the state waived that theory of guilt. See State v.
Sabato, 321 Conn. 729, 733, 138 A.3d 895 (2016) (‘‘[w]e
conclude that the state is precluded from arguing that
the defendant’s text message constituted a true threat
because the state never pursued such a theory of guilt
at trial’’).

IV

I do not condone the defendant’s statement in the
present case—the threat of gun violence is tasteless,
shameful, and all too real. Indeed, the statement would
have fit within the true threats exception to first amend-
ment protection had the state made that argument. It
did not. Furthermore, its attempt to alchemize the
defendant’s threatening statement into fighting words
through a theory of preemptive self-defense is doctrin-
ally and factually unpersuasive. Although I recognize
that there may be instances where a true threat is
insulting in a manner that also makes it fighting words,
that is not the present case. The state simply failed to
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raise the claim that the defendant’s statement consti-
tuted a true threat, rather than fighting words, and, as
such, was not protected speech.

For these reasons, I respectfully concur in the
judgment.

ROBINSON, J., dissenting. The defendant, Laurence
V. Parnoff, said the following to Kyle Lavin, a water
company employee servicing a fire hydrant located on
the defendant’s property: ‘‘If you go into my shed I’m
going to go into my house, get my gun and [fucking]
kill you.’’1 Lavin’s colleague, David Lathlean, testified
similarly, stating that he recalled the defendant telling
him and Lavin that ‘‘if [they] didn’t get off his property
he was going to get a gun or something like that . . .
[t]o shoot [them].’’ I respectfully disagree with the
majority’s opinion, which allows the defendant to use
the first amendment to the United States constitution
to shield himself from what should be the obvious con-
sequences of this unwarranted threat to two water com-
pany employees just doing their jobs. Even under the
enhanced contextual focus of our recent decision in
State v. Baccala, 326 Conn. 232, 163 A.3d 1, cert. denied,

U.S. , 138 S. Ct. 510, 199 L. Ed. 2d 408 (2017),
the defendant’s statement that he intended to shoot
the water company employees is categorically different
from even the most profane or offensive language con-
templated in cases like Baccala and, therefore, consti-
tuted ‘‘fighting words’’ unprotected by the first
amendment. Because these fighting words rendered
sufficient the evidence supporting the defendant’s con-
viction of disorderly conduct in violation of General

1 Lavin testified that, in describing the defendant’s statement in court, he
censored himself out of respect for the court by substituting the term ‘‘f’n.’’
I appreciate Lavin’s respect for the tribunal, but recite the actual words the
defendant used to convey the full gravity of his statements.
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Statutes § 53a-182 (a) (1),2 which is based on a defen-
dant’s ‘‘fighting or . . . violent, tumultuous or threat-
ening behavior,’’ I would reverse the judgment of the
Appellate Court, which reversed the trial court’s judg-
ment of conviction. See State v. Parnoff, 160 Conn. App.
270, 281, 125 A.3d 573 (2015). Accordingly, I respect-
fully dissent.

I begin by noting my agreement with the facts and
procedural history set forth by the majority. I also agree
with the standard of review stated by the majority pur-
suant to State v. Baccala, supra, 326 Conn. 250–51, and
State v. Krijger, 313 Conn. 434, 446–47, 97 A.3d 946
(2014), requiring independent appellate review of
whether the defendant’s statements, as established by
the facts found by the jury, were subject to first amend-
ment protection. I repeat these points herein only as
necessary to explain my resolution of the defendant’s
claims.

‘‘Fundamentally, we are called upon to determine
whether the defendant’s speech is protected under the
first amendment to the United States constitution or,
rather, constitutes criminal conduct that a civilized and
orderly society may punish through incarceration. The
distinction has profound consequences in our constitu-
tional republic. If there is a bedrock principle underly-
ing the [f]irst [a]mendment, it is that the government
may not prohibit the expression of an idea simply
because society finds the idea itself offensive or dis-
agreeable.’’ (Internal quotation marks omitted.) State
v. Baccala, supra, 326 Conn. 234.

‘‘Only certain types of narrowly defined speech are
not afforded the full protections of the first amendment,

2 General Statutes § 53a-182 (a) provides in relevant part: ‘‘A person is
guilty of disorderly conduct when, with intent to cause inconvenience,
annoyance or alarm, or recklessly creating a risk thereof, such person: (1)
Engages in fighting or in violent, tumultuous or threatening behavior . . . .’’
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including ‘fighting words,’ i.e., those words that ‘have
a direct tendency to cause acts of violence by the person
to whom, individually, the remark is addressed.’ . . .
Chaplinsky v. New Hampshire, 315 U.S. 568, 573, 62
S. Ct. 766, 86 L. Ed. 1031 (1942).’’ State v. Baccala,
supra, 326 Conn. 234. In determining whether the words
spoken by the defendant were fighting words, this court
considers whether they were ‘‘likely to provoke a vio-
lent response under the circumstances in which they
were uttered . . . .’’3 Id.

In this context based analysis, this court considers
‘‘the actual circumstances as perceived by a reasonable
speaker and addressee to determine whether there was
a likelihood of violent retaliation.’’ Id., 240. Specifically,

3 By way of background, I note that the ‘‘fighting words exception was
first articulated in the seminal case of Chaplinsky v. New Hampshire, supra,
315 U.S. 568. After noting that the right of free speech is not absolute, the
United States Supreme Court broadly observed: ‘There are certain well-
defined and narrowly limited classes of speech, the prevention and punish-
ment of which have never been thought to raise any [c]onstitutional problem.
These include the lewd and obscene, the profane, the libelous, and the
insulting or ‘‘fighting’’ words—those which by their very utterance inflict
injury or tend to incite an immediate breach of the peace.’ . . .

‘‘Unlike George Carlin’s classic 1972 comedic monologue, ‘Seven Words
You Can Never Say on Television,’ it is well settled that there are no per
se fighting words. . . . Although certain language in Chaplinsky seemed
to suggest that some words in and of themselves might be inherently likely
to provoke the average person to violent retaliation, such as ‘God damned
racketeer’ and ‘damned Fascist’ . . . subsequent case law eschewed the
broad implications of such a per se approach. . . . Rather, ‘words may or
may not be ‘‘fighting words,’’ depending upon the circumstances of their
utterance.’ . . .

‘‘This context based view is a logical reflection of the way the meaning
and impact of words change over time. . . . While calling someone a racke-
teer or a fascist might naturally have invoked a violent response in the 1940s
when Chaplinsky was decided, those same words would be unlikely to even
raise an eyebrow today. Since that time, public discourse has become more
coarse. ‘[I]n this day and age, the notion that any set of words are so
provocative that they can reasonably be expected to lead an average listener
to immediately respond with physical violence is highly problematic.’ ’’ (Cita-
tions omitted; emphasis omitted; footnote omitted.) State v. Baccala, supra,
326 Conn. 237–39.
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this court considers ‘‘a host of factors’’ to determine
whether the words spoken ‘‘were likely to incite a vio-
lent reaction.’’ Id. First, ‘‘the manner and circumstances
in which the words were spoken bears on whether they
were likely to incite a violent reaction,’’ as ‘‘[e]ven the
court in [Chaplinsky v. New Hampshire, supra, 315
U.S. 573] acknowledged that words which are otherwise
profane, obscene, or threatening might not be deemed
fighting words if said with a disarming smile.’’ (Internal
quotation marks omitted.) State v. Baccala, supra, 326
Conn. 240. Second, the ‘‘situation under which the
words are uttered also impacts the likelihood of a vio-
lent response,’’ including ‘‘whether the words were pre-
ceded by a hostile exchange or accompanied by
aggressive behavior . . . .’’ Id., 241.

In Baccala, we also determined that a ‘‘proper exami-
nation of context also considers those personal attri-
butes of the speaker and the addressee that are
reasonably apparent because they are necessarily a part
of the objective situation in which the speech was made.
. . . Courts have, for example, considered the age, gen-
der, race, and status of the speaker. . . . Indeed, com-
mon sense would seem to suggest that social
conventions, as well as special legal protections, could
temper the likelihood of a violent response when the
words are uttered by someone less capable of pro-
tecting themselves, such as a child, a frail elderly per-
son, or a seriously disabled person.’’ (Citations
omitted.) Id., 241–42.

‘‘[W]hen there are objectively apparent characteris-
tics that would bear on the likelihood of such a
response, many courts have considered the average
person with those characteristics. Thus, courts also
have taken into account the addressee’s age, gender,
and race.’’ Id., 243. ‘‘[S]everal courts have considered as
part of the contextual inquiry whether the addressee’s
position would reasonably be expected to cause him
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or her to exercise a higher degree of restraint than the
ordinary citizen under the circumstances.’’ Id., 245; see
also id., 243–44 (discussing higher standard of restraint
for police officers). Baccala emphasized that cases
requiring inquiry into the position of the addressee
‘‘affirm[s] the fundamental principle that there are no
per se fighting words; rather, courts must determine
on a case-by-case basis all of the circumstances relevant
to whether a reasonable person in the position of the
actual addressee would have been likely to respond
with violence. This principle is consistent with the con-
textual approach taken when considering other catego-
ries of speech deemed to fall outside the scope of first
amendment protection, such as true threats and incite-
ment.’’ Id., 245–46.

‘‘Accordingly, a proper contextual analysis requires
consideration of the actual circumstances, as perceived
by both a reasonable speaker and addressee, to deter-
mine whether there was a likelihood of violent retalia-
tion. This necessarily includes the manner in which the
words were uttered, by whom and to whom the words
were uttered, and any other attendant circumstances
that were objectively apparent and bear on the question
of whether a violent response was likely.’’ Id., 250.

In Baccala, we applied this framework to conclude
that there was insufficient evidence to sustain the con-
viction of a forty year-old physically impaired woman
for breach of the peace in the second degree, determin-
ing that she had not uttered fighting words when she
called a supermarket manager a ‘‘fat ugly bitch’’ and a
‘‘cunt,’’ and said, ‘‘fuck you, you’re not a manager
. . . .’’ (Internal quotation marks omitted.) Id., 251. In
concluding that these ‘‘reprehensible’’ and ‘‘extremely
offensive’’ words were not ‘‘akin to dropping a match
into a pool of gasoline’’; (internal quotation marks omit-
ted) id., 251–52; we emphasized that the altercation had
started with a telephone call a few minutes earlier,
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rendering the store manager ‘‘reasonably . . . aware of
the possibility that a similar barrage of insults, however
unwarranted, would be directed at her,’’ particularly
given her ‘‘position of authority at the supermarket,
[which] placed her in a role in which she had to
approach the defendant.’’ Id. We also noted that the
store manager ‘‘was charged with handling customer
service matters’’ and that ‘‘[s]tore managers are rou-
tinely confronted by disappointed, frustrated customers
who express themselves in angry terms, although not
always as crude as those used by the defendant. People
in authoritative positions of management and control
are expected to diffuse hostile situations, if not for
the sake of the store’s relationship with that particular
customer, then for the sake of other customers milling
about the store. Indeed, as the manager in charge of a
large supermarket, [she] would be expected to model
appropriate, responsive behavior, aimed at de-escalat-
ing the situation, for her subordinates . . . .’’ Id., 252–
53. Finally, we observed that the ‘‘store manager . . .
would have had a degree of control over the premises
where the confrontation took place. An average store
manager would know as she approached the defendant
that, if the defendant became abusive, the manager
could demand that the defendant leave the premises,
threaten to have her arrested for trespassing if she failed
to comply, and make good on that threat if the defen-
dant still refused to leave. With such lawful self-help
tools at her disposal and the expectations attendant to
her position, it does not appear reasonably likely that
[the manager] was at risk of losing control over the
confrontation.’’ Id., 253; see also id. (‘‘a different conclu-
sion might be warranted if the defendant directed the
same words at [the manager] after [she] ended her work
day and left the supermarket, depending on the circum-
stances presented’’). Ultimately, we concluded that ‘‘the
natural reaction of an average person in [the store man-
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ager’s] position who is confronted with a customer’s
profane outburst, unaccompanied by any threats,
would not be to strike her. We do not intend to suggest
that words directed at a store manager will never consti-
tute fighting words. Rather, we simply hold that under
these circumstances the defendant’s vulgar insults
would not be likely to provoke violent retaliation.
Because the defendant’s speech does not fall within
the narrow category of unprotected fighting words, her
conviction of breach of the peace in the second degree
on the basis of pure speech constitute[d] a violation of
the first amendment to the United States constitution.’’
(Emphasis added.) Id., 256.

In my view, the majority’s application of Baccala
gives short shrift to the words actually used in conclud-
ing that they were not fighting words, notwithstanding
its acknowledgment that a ‘‘reasonable person hearing
[the defendant’s statement] would likely recognize its
threatening nature.’’4 See State v. Krijger, supra, 313

4 Like the concurrence, I recognize that there is somewhat of a square
peg, round hole aspect to this case. It would seem that the defendant’s
statements would more typically be prosecuted under a ‘‘true threat’’ theory,
insofar as true threats are similarly unprotected by the first amendment.
See, e.g., State v. Pelella, 327 Conn. 1, 10, 170 A.3d 647 (2017); State v.
Krijger, supra, 313 Conn. 449; see also State v. Krijger, supra, 452–53
(describing most true threat cases as encompassing statements conveying
‘‘explicit threat[s]’’ or expressing ‘‘the defendant’s intention to personally
undertake a course of action that would culminate in’’ injury to addressee).
‘‘True threats encompass those statements [through which] the speaker
means to communicate a serious expression of an intent to commit an act
of unlawful violence to a particular individual or group of individuals. . . .
The speaker need not actually intend to carry out the threat. Rather, a
prohibition on true threats protect[s] individuals from the fear of violence
and from the disruption that fear engenders, in addition to protecting people
from the possibility that the threatened violence will occur.’’ (Internal quota-
tion marks omitted.) State v. Krijger, supra, 449. ‘‘In the context of a threat
of physical violence, [w]hether a particular statement may properly be con-
sidered to be a [true] threat is governed by an objective standard—whether
a reasonable person would foresee that the statement would be interpreted
by those to whom the maker communicates the statement as a serious
expression of intent to harm or assault. . . . [A]lleged threats should be
considered in light of their entire factual context, including the surrounding
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Conn. 452 (‘‘[t]he starting point for our analysis is an
examination of the statements at issue’’). The jury rea-
sonably could have found that the defendant had threat-
ened both water company employees with a gun if they
did not leave his property. One of those employees,
Lathlean, testified that the defendant had said that ‘‘if
[they] didn’t get off his property he was going to get a
gun or something like that . . . [t]o shoot [them].’’ The
other employee, Lavin, testified that the defendant said
that ‘‘[i]f you go into my shed I’m going to go into my
house, get my gun and [fucking] kill you.’’ See footnote
1 of this dissenting opinion. The majority further
acknowledges that ‘‘it is reasonable to presume that an
addressee in the position of the water company employ-
ees would understand the defendant’s statement to be
threatening, even though it was conditioned on further
action or inaction by the water company employees,’’
positing that, ‘‘under certain circumstances, such a
statement could provoke a reasonable person to retali-
ate with physical violence to prevent the threat from

events and reaction of the listeners.’’ (Internal quotation marks omitted.)
Id., 450.

The fact that the prosecutor elected to proceed under a fighting words
theory with respect to the defendant’s statements in this case is not necessar-
ily fatal to the state’s case because the fighting words and true threat theories
are not mutually exclusive; a statement could well satisfy either or both
doctrines in a given case. See State v. Button, 622 N.W.2d 480, 486 (Iowa
2001) (‘‘[b]ecause there is no legitimate purpose behind the true threats in
these circumstances, the fact that the words may not fall under the category
of fighting words is of no consequence’’). Thus, I respectfully disagree with
the concurrence’s contention that the fact that a violent response by the
addressee is motivated by a ‘‘perceived need for preemptive self-defense,’’
rather than purely by anger at the remark, is sufficient to remove a statement
from the ambit of fighting words as a matter of law insofar as ‘‘allowing
the fighting words exception to encompass statements that might cause
violent, preemptive self-defense would be inconsistent with the underlying
theory of how fighting words work.’’ In my view, the concurrence’s attempt
to compartmentalize fighting words and true threats into two neat doctrinal
boxes overlooks the fact that a single statement—or different parts thereof—
could, and in this matter, does, satisfy both doctrines.
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being carried out.’’5 See State v. Pelella, 327 Conn. 1,
16–17, 170 A.3d 647 (2017); see also People v. Prisin-
zano, 170 Misc. 2d 525, 532, 648 N.Y.S.2d 267 (N.Y.
Crim. 1996) (‘‘the fact that the defendant’s threats were
conditioned on the police first leaving the area does
not rule out the likelihood of imminent violent
response’’ with respect to fighting words). It is, how-
ever, at this point that the majority loses sight of the
forest through Baccala’s trees.

First, the majority concludes that the defendant’s
statements were unlikely to provoke an immediate and

5 I respectfully disagree with the concurrence’s categorical rejection of
what it considers the ‘‘preemptive self-defense’’ theory of liability under the
fighting words doctrine. First, although the concurrence posits that there
is ‘‘no controlling precedent that supports such an argument,’’ it does not
cite any cases standing for the proposition that a threatening statement
lacking personal insult could not constitute fighting words as a matter of
law. Second, I believe that the concurrence’s focus on the term ‘‘violent
retaliation’’ as conceptually inconsistent with the legal concept of self-
defense, does not account for Chaplinsky’s definition of fighting words,
addressed in Baccala, as those that are likely to ‘‘cause a breach of the
peace by the addressee’’; Chaplinsky v. New Hampshire, supra, 315 U.S.
573; or ‘‘to provoke a violent response under the circumstances in which
they were uttered . . . .’’ State v. Baccala, supra, 326 Conn. 234. Specifically,
I understand the courts to use the phrase ‘‘violent retaliation’’ as synonymous
with ‘‘violent response.’’ See id., 250 (‘‘Accordingly, a proper contextual
analysis requires consideration of the actual circumstances, as perceived
by both a reasonable speaker and addressee, to determine whether there
was a likelihood of violent retaliation. This necessarily includes the manner
in which the words were uttered, by whom and to whom the words were
uttered, and any other attendant circumstances that were objectively appar-
ent and bear on the question of whether a violent response was likely.’’
[Emphasis added.]); compare id., 240 (‘‘proper contextual analysis requires
consideration of the actual circumstances as perceived by a reasonable
speaker and addressee to determine whether there was a likelihood of
violent retaliation’’), and id., 243 (‘‘because the fighting words exception is
concerned with the likelihood of violent retaliation, it properly distinguishes
between the average citizen and those addressees who are in a position
that carries with it an expectation of exercising a greater degree of
restraint’’), with id., 240–41 (noting that ‘‘the manner and circumstances in
which the words were spoken bears on whether they were likely to incite
a violent reaction’’ and ‘‘[t]he situation under which the words are uttered
also impacts the likelihood of a violent response’’), and id., 245 (‘‘[T]here
are no per se fighting words; rather, courts must determine on a case-by-
case basis all of the circumstances relevant to whether a reasonable person
in the position of the actual addressee would have been likely to respond
with violence.’’).
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violent reaction because the objectively apparent cir-
cumstances did not indicate any immediate intent or
ability on the part of the defendant to carry out the
threat. The majority relies on the fact that the defendant
appeared to be unarmed, insofar as he was clad only
in shorts and carried only what appeared to be a can
of worms, and was not heading in the direction of his
residence—where he stated that his gun was located—
at the time he made the statement. I disagree with this
aspect of the majority’s analysis. In my view, as soon
as the defendant introduced the prospect of firearms
into his exchange with the water company employees,
he escalated the conflict over the apparent theft of
hydrant water far beyond any possible epithets that he
could have directed at Lavin and Lathlean. In contrast,
the majority also suggests that Lavin and Lathlean were
obligated to take the extremely angry defendant at his
word—that any gun was stored in the house, well
beyond his immediate reach. Indeed, Lavin understood
the defendant to be concerned about his shed, which
was located far closer to the location of the confronta-
tion, insofar as Lathlean had entered the shed looking
for the fire hydrant’s cap. Moreover, in contrast to the
store manager in Baccala, who exercised control over
the situation in her store—a fact deemed significant by
the majority in that case; see State v. Baccala, supra,
326 Conn. 253; the water company employees lacked
similar control insofar as the confrontation occurred
on the defendant’s secluded, wooded property.

I also disagree with the majority’s reliance on the
apparent lack of extreme reaction by Lathlean and Lavin
to the threat, insofar as both—in the words of the major-
ity—exercised a ‘‘heightened level of professional
restraint’’ and neither reacted violently, nor even left
the defendant’s property in accordance with water com-
pany policy. The lack of reaction by the addressee is
‘‘probative,’’ but not ‘‘dispositive’’ of whether the words
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were fighting in nature. See, e.g., State v. Baccala, supra,
326 Conn. 254. Although I agree with the majority that
the employees’ jobs servicing fire hydrants on land
owned by others without prior notice to landowners
‘‘could precipitate encounters with confrontational
property owners as part of their work,’’ and that they
would ‘‘ ‘reasonably be expected to . . . exercise a
higher degree of restraint,’ ’’ my agreement on that point
ends with the water company employees being on the
receiving end of vituperative language and epithets such
as those in Baccala. Once the defendant explicitly intro-
duced the specter of a shooting into the already tense
situation—and there was no indication that he was jok-
ing or facetious—he escalated the confrontation
beyond that subject to first amendment protection.
Indeed, both Lathlean and Lavin testified that they noti-
fied the police because, in Lavin’s words, the ‘‘situation
was starting to get out of control,’’ given the defendant’s
anger and his threat to get a gun.6

To this end, I find instructive the decision by the
Georgia Court of Appeals in Evans v. State, 241 Ga.
App. 32, 32–33, 525 S.E.2d 780 (1999), which rejected a
sufficiency challenge to a disorderly conduct conviction
on the basis of fighting words rooted in similar threats
to shoot an amusement park security officer, who, like
a water company employee or store manager, is
expected to interact professionally with members of
the public who may be behaving very badly. In Evans,
while at Six Flags, a major amusement park, the defen-

6 I acknowledge Lathlean’s testimony that ‘‘I don’t really think I reacted
to [the threat]. I just was like okay then go ahead. I didn’t say that but I
was just—it just bounced right off me, you know.’’ Lathlean did, however,
also state that it ‘‘sounds silly’’ that he was not frightened by the defendant’s
threat to get a gun and shoot. Giving weight to the jury’s finding of the
historical facts, and the fact that the water company employees nevertheless
deemed it appropriate to summon the police because of the gun threat, I
believe that an objective person in their situation would have deemed a
response appropriate to the defendant’s threat.
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dant, Evans, responded to the officer’s ‘‘questions about
. . . [stolen] cotton candy by repeatedly saying, ‘[Fuck]
that, that does not have [shit] to do with us,’ ’’ and most
significantly, that ‘‘ ‘he was going to go to his vehicle,
get his ‘‘pop,’’ while pointing his hand at [the officer]
like a pistol [and saying] ‘‘pop, pop, pop’’ . . . . That’s
when [Evans] started walking [toward] his vehicle.’
[The officer] felt threatened, and he called for backup.’’
Id., 33. Citing Chaplinsky v. New Hampshire, supra,
315 U.S. 568, the Georgia court held that ‘‘ ‘fighting
words’ can include specific threats to cause violence
where they tend to provoke violent resentment.’’ Evans
v. State, supra, 33. As in our decision in Baccala, the
court emphasized that the ‘‘circumstances surrounding
the incident are relevant to the determination,’’ and
stated that ‘‘Evans threatened that he was going to get
a gun and shoot [the officer], and [the officer] felt threat-
ened. But more importantly, Evans made a statement
which under the circumstances was plainly designed
to goad or incite the only officer present who was trying
to handle a difficult situation involving several people.
A rational juror could find that the statement was disre-
spectful of, directly challenged, and abused [the secu-
rity officer’s] authority. [The security officer] was a
corporal with Six Flags Security and had been in the
position for only one and one-half months. The fact
that Evans did not get [the officer] to react is not deter-
minative.’’ Id., 34; see Anderson v. State, 231 Ga. App.
807, 809, 499 S.E.2d 717 (1998) (‘‘[T]he act of appellant
in calling the sheriff a ‘no-good son of a bitch’ and
admonishing that she should kick his ‘ass’ constituted
fighting words. Further, the fact that the sheriff might be
used to hearing this type of language is not a defense.’’),
abrogated on other grounds by Golden Peanut Co. v.
Bass, 249 Ga. App. 224, 547 S.E.2d 637 (2001), aff’d, 275
Ga. 145, 563 S. Ed. 2d 116, cert. denied, 537 U.S. 886,
123 S. Ct. 32, 154 L. Ed. 2d 146 (2002); Person v. State,
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206 Ga. App. 324, 325, 425 S.E.2d 371 (1992) (concluding
that defendant used fighting words when he used pro-
fane, abusive language throughout encounter with
police officer and screamed in officer’s face, ‘‘ ‘I’m not
going to any [goddamned] jail and I’m not wearing any
mother-[fucking] handcuffs’ ’’ and threatened to ‘‘ ‘blow
[the officer’s] head off’ ’’); cf. Matter of Welfare of
M.A.H., 572 N.W.2d 752, 759 (Minn. App. 1997) (state-
ment did not constitute fighting words when juvenile
‘‘did not directly insult the police, or overtly threaten
them by word or gesture’’).

In sum, as soon as the defendant explicitly told the
two water company employees who were on or near
an easement on his property in connection with their
official duties, that he would get his gun and shoot them
if they did not leave, his statements transcended those
of an irritated property owner expressing himself with
coarse language to utility company workers who are
expected to act professionally, even when the public
they serve does not. Although we have stated that what
constitutes a fighting word changes over time and that
‘‘public sensitivities have been dulled to some extent
by the devolution of discourse’’; State v. Baccala, supra,
326 Conn. 254–55; I am not prepared to say that our
discourse has devolved to the point that a person’s
threat to use a gun during a heated confrontation with
public utility workers is anything less than a specific
threat of violence likely to precipitate an immediate
preemptive strike or, in its place, a significant law
enforcement response. Cf. State v. Pallanck, 146 Conn.
527, 530, 152 A.2d 633 (1959) (‘‘Even if the highway
employees were, at the time, committing a trespass on
the property of the defendant, as claimed by her, her
employment of a dangerous weapon would not be war-
ranted. . . . A mere trespass does not justify a land-
owner in using a dangerous weapon in an effort to eject
the trespasser.’’ [Citation omitted.]); see also General
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Statutes § 53a-20 (defense of premises). Put differently,
for purposes of the fighting words doctrine as explained
in Baccala, in which this court specifically emphasized
that there was a lack of a threat of harm to the store
manager; State v. Baccala, supra, 256; the defendant’s
warning in the present case that he would resort to gun
violence if Lathlean and Lavin did not leave his property
was qualitatively different from even the most profane
slur he could have directed at them.7 Accordingly, I
conclude that sufficient evidence supported the defen-
dant’s conviction of disorderly conduct.

Because I would reverse the judgment of the Appel-
late Court, which reversed the defendant’s conviction
of disorderly conduct, I respectfully dissent.

7 I recognize that ‘‘it is well settled that there are no per se fighting words.’’
State v. Baccala, supra, 326 Conn. 238. Accordingly, I do not suggest that
any and all references to firearms render the statements at issue fighting
words. Cf. State v. Kilburn, 151 Wn. 2d 36, 39, 84 P.3d 1215 (2004) (juvenile’s
statement to classmate that he was ‘‘ ‘going to bring a gun to school tomorrow
and shoot everyone and start with you’ ’’ was not true threat, despite fact
that other students and parents were later concerned by it, when statement
was made in joking manner while laughing, during conversation about mili-
tary books, and there was no animosity between juvenile and listener).
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MICHAEL A. FIANO v. OLD SAYBROOK FIRE
COMPANY NO. 1, INC., ET AL.

The plaintiff’s petition for certification to appeal from
the Appellate Court, 180 Conn. App. 717 (AC 39321), is
granted, limited to the following issue:

‘‘Did the Appellate Court properly uphold the trial
court’s granting of summary judgment on the ground
that there is no genuine issue of material fact that an
agency relationship did not exist between the defen-
dants and a volunteer firefighter at the time of his motor
vehicle accident with the plaintiff?’’

McDONALD and ECKER, Js., did not participate in
the consideration of or decision on this petition.

James J. Healy and Douglas P. Mahoney, in support
of the petition.

Decided June 20, 2018

STATE OF CONNECTICUT v. LUIS A. GRAJALES

The defendant’s petition for certification to appeal
from the Appellate Court, 181 Conn. App. 440 (AC
39140), is denied.
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Daniel J. Krisch, assigned counsel, in support of
the petition.

Kathryn W. Bare, assistant state’s attorney, in oppo-
sition.

Decided June 20, 2018

MARK HENDERSON v. COMMISSIONER OF
CORRECTION

The petitioner Mark Henderson’s petition for certifi-
cation to appeal from the Appellate Court, 181 Conn.
App. 778 (AC 39493), is denied.

Heather Clark, assigned counsel, in support of the
petition.

Timothy F. Costello, assistant state’s attorney, in
opposition.

Decided June 20, 2018

IN RE ATHENA C.

The petition by the respondent father for certification
to appeal from the Appellate Court, 181 Conn. App. 803
(AC 40809), is denied.

D’AURIA, J., did not participate in the consideration
of or decision on this petition.

David J. Reich, in support of the petition.

John E. Tucker, assistant attorney general, in oppo-
sition.

Decided June 20, 2018
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STATE OF CONNECTICUT v. GHEORGHE
DIJMARESCU

The defendant’s petition for certification to appeal
from the Appellate Court, 182 Conn. App. 135 (AC
39745), is denied.

John L. Cordani, Jr., assigned counsel, in support
of the petition.

Rita M. Shair, senior assistant state’s attorney, in
opposition.

Decided June 20, 2018

JPMORGAN CHASE BANK, N.A. v. GREGG P.
HEALEY ET AL.

The defendant Gregg P. Healey’s petition for certifica-
tion to appeal from the Appellate Court (AC 41238)
is denied.

Gregg P. Healey, self-represented party, in support
of the petition.

Benjamin T. Staskiewicz, in opposition.

Decided June 20, 2018
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State v. Gerald A.

STATE OF CONNECTICUT v. GERALD A.*
(AC 39126)

Alvord, Bright and Lavery, Js.

Syllabus

Convicted of the crimes of sexual assault in the first degree and risk of
injury to a child in connection with his alleged sexual abuse of his minor
daughter, K, the defendant appealed to this court. The defendant had
been charged in separate informations with the sexual abuse of K and
her sister, G. The trial court granted the state’s motion for joinder, and
the cases were tried together. The jury found the defendant not guilty
of the charges related to G. Held:

1. The evidence was sufficient to support the defendant’s conviction of one
of the two counts of sexual assault in the first degree of which he had
been convicted, as it was reasonable for the jury to conclude, beyond
a reasonable doubt, that the defendant had engaged in sexual intercourse
with K by digitally penetrating her vagina with his finger; on the basis
of certain testimony from K that she flinched and clenched because it
hurt when the defendant tried to put his finger inside of her vagina,
the jury reasonably could have inferred that the defendant digitally
penetrated, at the very least, her labia majora, which constituted sexual
intercourse within the meaning of the applicable statute (§ 53a-65 [2]),
and the trial court instructed the jury on the legal definition of sexual
intercourse and that penetration, however slight, was sufficient to com-
plete vaginal intercourse.

2. The trial court did not abuse its discretion when it admitted certain
uncharged misconduct evidence in the form of testimony from K, G and
their mother as to the defendant’s alleged prior physical violence toward
them and whether it could have caused K and G to delay reporting his
sexual abuse: that court correctly determined that the testimony was
relevant and material to the credibility of K and G, who were key
witnesses for the state at trial and on whose credibility the state’s case
hinged, because it provided an explanation for their delay in disclosing
the defendant’s sexual abuse, and defense counsel indicated prior to
trial that the issue of the delayed disclosures by G and K would be
explored at trial; moreover, the trial court properly determined that the
probative value of the challenged testimony was not outweighed by its
prejudicial effect, as it did not tend to arouse the emotions of the
jury or create a distracting side issue, the defendant was not unfairly

* In accordance with our policy of protecting the privacy interests of the
victims of the crimes of sexual assault and risk of injury to a child, we
decline to identify the victim or others through whom the identity of the
victim may be ascertained. See General Statutes § 54-86e.
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surprised by the evidence given that the state filed a motion to introduce
it three months before the start of trial, the matter did not consume an
inordinate amount of time and the defendant had a full opportunity to
cross-examine G and K.

3. The defendant could not prevail on his claim that the trial court improperly
granted the state’s motion for joinder of the two cases against him for
trial, that court having properly exercised its discretion in permitting
the cases to be tried together: the evidence in each case would have
been cross admissible as prior misconduct in the other case and to
show that the defendant had a propensity to engage in aberrant and
compulsive sexual misconduct, as the incidents alleged by both G and
K were not too remote in time from each other and were allegedly
committed on similar persons, and the defendant’s conduct toward G
and K was similar in that his sexual abuse of them began when they
were of a young, prepubescent age, it occurred in the family home when
he was alone with them or when other family members slept and the
abuse involved similar acts committed on each girl, and although G
claimed that the defendant engaged in additional types of sexual miscon-
duct with her and began abusing her at a younger age, that did not
outweigh the numerous similarities in his abuse of G and K or render
his misconduct with respect to G more severe and shocking than his
misconduct with respect to K; moreover, the trial court properly deter-
mined that the prejudicial effect of the evidence did not outweigh its
probative value, and the defendant did not explain how the evidence
would have been unduly prejudicial by showing that it demonstrated
more than his propensity to sexually assault G and K.

4. The trial court did not abuse its discretion when it denied the defendant’s
motion to make an opening statement to the jury; given that much of
the material that defense counsel sought to discuss was covered by his
cocounsel during jury selection, that defense counsel had requested
that the court permit cocounsel to conduct jury selection, that defense
counsel robustly addressed the jury during introductions of counsel,
and the court’s statement that the items that counsel wanted to discuss
in the opening statement could be addressed during, and were more
appropriate for, closing argument, the defendant was unable to show
that the court’s ruling was harmful and was not deprived, in a meaningful
way, from addressing the jury prior to the receipt of evidence.

Argued January 3—officially released July 3, 2018

Procedural History

Two substitute informations charging the defendant
in each case with two counts of the crime of sexual
assault in the first degree and three counts of the crime
of risk of injury to a child, brought to the Superior Court
in the judicial district of Stamford-Norwalk, where the
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court, Colin, J., granted the state’s motion for joinder
and denied the defendant’s motion for severance; there-
after, the court denied the defendant’s motion to make
an opening statement; subsequently, the matter was
tried to the jury; thereafter, the court granted the state’s
motion to introduce certain evidence; verdicts and judg-
ment of guilty of two counts of sexual assault in the
first degree and three counts of risk of injury to a child,
from which the defendant appealed to this court.
Affirmed.

Alice Osedach, senior assistant public defender, for
the appellant (defendant).

James M. Ralls, assistant state’s attorney, with
whom, on the brief, were Richard J. Colangelo, Jr.,
state’s attorney, and Maureen V. Ornousky, senior
assistant state’s attorney, for the appellee (state).

Opinion

ALVORD, J. The defendant, Gerald A., appeals from
the judgment of conviction, rendered after a jury trial,
of two counts of sexual assault in the first degree in
violation of General Statutes § 53a-70 (a) (2) and three
counts of risk of injury to a child in violation of General
Statutes § 53-21 (a) (2). On appeal, the defendant claims
that: (1) there was insufficient evidence presented at
trial to convict him of one count of sexual assault in
the first degree; (2) the trial court improperly admitted
evidence of his prior misconduct; (3) the trial court
improperly granted the state’s motion for joinder of
two separate cases against him; and (4) the trial court
improperly denied his motion to make an opening state-
ment to the jury. We affirm the judgment of the trial
court.

On the basis of the evidence presented at trial, the
jury reasonably could have found the following facts.
The defendant and A (mother) were married in 1980 in
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Port-au-Prince, Haiti. The couple had two daughters
who were born in Haiti, G in 1991 and K in 1993. When
the children were young, the defendant moved to the
United States. The mother and the children remained
in Haiti until 1998, when they moved to Connecticut to
join the defendant.1 The family first lived on Hope Street
in Stamford.

In May, 1999, the mother gave birth to the couple’s
third daughter, R. Before R’s birth, while the mother
was pregnant, the family moved to a two bedroom apart-
ment on Adams Avenue. In 2001, the family moved to
a bigger apartment on Roosevelt Avenue in Stamford.
At about that time, the mother began working two jobs.
At most times during the marriage, the mother worked
and the defendant was unemployed. Because he did
not work outside of the home, the defendant cared for
the children while the mother was at work.

While the family lived on Roosevelt Avenue, the
defendant began sexually abusing K, who was six or
seven years old.2 The first incident that K remembers
occurred on a weekend day, when the mother was not
home. K was preparing to shower, and when she entered
the bathroom, the defendant was there, sitting on the
edge of the bathtub, and talking on the phone. When
K removed her towel and attempted to get into the
bathtub, the defendant stopped her. The defendant laid
K on his lap and touched her vagina.

Another incident, also while the family lived on Roo-
sevelt Avenue, occurred when the family was preparing

1 The defendant’s son from a previous relationship also moved to the
United States at this time.

2 Although K testified that the defendant began abusing her when she was
five or six years old, both she and the mother testified that she was born
in 1993. Since the family moved to Roosevelt Avenue in 2001, K must have
been at least six or seven years old when the abuse began. We note this
discrepancy, but conclude that it is immaterial to our disposition of the
defendant’s claims on appeal.
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to go to a wedding. When K went ‘‘to see what was
taking him so long’’ to get ready, the defendant took
her into his bedroom. The defendant laid K on the bed,
removed her underwear, and began touching her vagina.
The defendant ‘‘tried to put his finger inside’’ K’s vagina,
but she ‘‘flinched ‘cause it hurt,’’ and he stopped. The
defendant put K’s underwear back on, and she left
his bedroom.

Between 2003 and 2004, the family moved to Myano
Lane. On Saturdays, K, who was nine or ten years old
at the time, was responsible for cleaning the bathroom.
One Saturday, the family was preparing to visit with a
relative who was visiting from Pennsylvania. Because
K cleaned the bathroom, she showered last. When K
finished showering, she went into the bedroom that
she shared with her sisters, wearing only a towel. The
defendant was in her room. The defendant laid K down
on the bed and began sucking on her breasts. The defen-
dant then performed oral sex on K. Afterward, K ‘‘felt
so nasty,’’ that she showered again.

On another occasion while the family lived on Myano
Lane, K was preparing to attend church on a Sunday
morning. Wearing only a towel, K went to the bathroom
to shower, but the door was closed. She knocked on
the door, and the defendant opened the door and pulled
her into the bathroom, shutting the door behind them.
The defendant then laid K on his lap and touched her
vagina. Afterward, K showered.

On a fifth occasion, K, who was ten years old at the
time, was reading in her room with the door open on
a Saturday. The defendant walked by and then came
into the room. He asked K what book she was reading,
and then put his hands down her shorts and began
touching her vagina. When the defendant stopped
touching K’s vagina and left the room, K thought that
he was finished, but the defendant returned with Vase-
line on his hand and began touching her vagina again.
Afterward, K washed herself with soap and water.
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In May, 2005, the mother purchased a home for the
family in Stratford. The defendant left the family home
in October, 2007. The mother subsequently filed for
divorce.

In 2012, while she was attending college in California,
K disclosed the sexual abuse to G, who recently had
given a voluntary statement to the Stamford Police
Department in which she alleged that the defendant had
sexually abused her during her childhood, beginning at
age three. In connection with G’s allegations, under
docket number CR-12-0177252-T, the defendant was
charged with two counts of sexual assault in the first
degree and three counts of risk of injury to a child. K
returned to Connecticut in May, 2012. When she
returned, she went to the Stamford Police Department
and gave a voluntary statement regarding the defen-
dant’s sexual abuse of her. In connection with K’s allega-
tions, under docket number CR-12-0177635-T, the
defendant was charged with two counts of sexual
assault in the first degree and three counts of risk of
injury to a child. The state filed a motion for joinder,
which the court granted.

At the time of trial, the state filed a consolidated ten
count long form information charging the defendant
with four counts of sexual assault in the first degree
and six counts of risk of injury to a child. Counts one
through five of the information related to G’s allega-
tions, and counts six through ten related to K’s allega-
tions. The jury found the defendant guilty of counts six
and eight, which charged him with sexual assault in
the first degree, and counts seven, nine and ten, which
charged him with risk of injury to a child. The jury
found the defendant not guilty of counts one through
five. The court sentenced the defendant to a total effec-
tive term of twenty years incarceration, four of which
were a mandatory minimum, followed by twenty years
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of special parole. This appeal followed. Additional facts
will be set forth as necessary.

I

The defendant first claims that the evidence pre-
sented at trial was insufficient to convict him of one
count of sexual assault in the first degree. Specifically,
the defendant argues that the state failed to prove that
he engaged in sexual intercourse with K, within the
meaning of § 53a-70 (a) (2), because K did not testify
that he digitally penetrated her vagina. We disagree.

The following additional facts and procedural history
are relevant to our resolution of this claim. The state
charged the defendant, in count six of the information,
with sexual assault in the first degree in connection
with an act of abuse he committed against K while
the family was living on Roosevelt Avenue.3 At trial, K
testified that the family was preparing to go to a wed-
ding and that the girls had not yet put on their dresses.
The defendant was still getting dressed, so K went to
the bathroom ‘‘to see what was taking him so long.’’
The defendant took K into his bedroom, laid her on the
bed, removed her underwear, and began touching her
vagina. The defendant ‘‘tried to put his finger inside’’
K’s vagina, but she ‘‘flinched ‘cause it hurt . . . .’’ The
defendant put K’s underwear back on, and she left
his bedroom.

On cross-examination, the following colloquy
occurred:

‘‘[Defense Counsel]: And during any of these inci-
dents, did he penetrate you?

‘‘[K]: Are we talking about [this] one incident?

3 Count six of the information charged that ‘‘at . . . Roosevelt Ave, Stam-
ford, CT between the years of 2000 to 2004, [the defendant] engaged in
sexual intercourse with a child under the age of 13 years, specifically [K],
and the accused was more than two years older [than] said child . . . .’’
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‘‘[Defense Counsel]: An[y] of . . .

‘‘[K]: Yes, he did when I was living in . . . Roosevelt.

‘‘[Defense Counsel]: Oh.

‘‘[K]: That was the day that, the wedding, he tried to.

‘‘[Defense Counsel]: Well, there’s a difference
between try and penetrate; right?

‘‘[K]: Well, I was six, so.

‘‘[Defense Counsel]: So, you don’t know whether he
penetrated you or not at that incident?

‘‘[K]: He tried to when I was at . . . Roosevelt, but
he couldn’t. . . .

‘‘[Defense Counsel]: There’s a difference between
tried to penetrate and penetrate. Would you agree with
me; right? Try to penetrate and penetrate are two differ-
ent things; are they not?

‘‘[K]: Well, it depends on what you’re talking about.

‘‘[Defense Counsel]: Well, if I attempt to do some-
thing, it’s different from me doing something; right?

‘‘[K]: Yes.

‘‘[Defense Counsel]: Okay. If I try to do something,
it’s different from doing it; right?

‘‘[K]: No, it’s not different.

‘‘[Defense Counsel]: It’s not different?

‘‘[K]: He tried to do something. . . .

‘‘[Defense Counsel]: In any of these occasions did he
penetrate you? . . .

‘‘[K]: I was six years old. He tried to, but I clenched.
It hurt. Like, he didn’t go inside. . . .

‘‘[Defense Counsel]: So, on none of these occasions
did he penetrate you with any part of his body; correct?

‘‘[K]: I just said that he tried to in—Roosevelt.
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‘‘[Defense Counsel]: I understand that tried part. But
on one of these occasions was he successful, how is
that, in penetrating you?

‘‘[K]: None of the occasions was he successful.

‘‘[Defense Counsel]: So, he never fully penetrated
you; correct?

‘‘[K]: Successfully.’’

On redirect examination, K testified that the defen-
dant touched her vagina and tried sticking his finger
inside of her vagina. She testified that it hurt ‘‘[t]he
minute he tried to—like the second he tried to.’’ The
prosecutor asked, ‘‘[p]ast your vagina?’’ and K
responded,’’[y]es.’’

We begin with the applicable standard of review and
principles of law that guide our analysis. ‘‘The standard
of review we apply to a claim of insufficient evidence
is well established. In reviewing the sufficiency of the
evidence to support a criminal conviction we apply a
two-part test. First, we construe the evidence in the
light most favorable to sustaining the verdict. Second,
we determine whether upon the facts so construed and
the inferences reasonably drawn therefrom the [finder
of fact] reasonably could have concluded that the cumu-
lative force of the evidence established guilt beyond a
reasonable doubt. . . .

‘‘We note that the jury must find every element proven
beyond a reasonable doubt in order to find the defen-
dant guilty of the charged offense, [but] each of the
basic and inferred facts underlying those conclusions
need not be proved beyond a reasonable doubt. . . .
If it is reasonable and logical for the jury to conclude
that a basic fact or an inferred fact is true, the jury is
permitted to consider the fact proven and may consider
it in combination with other proven facts in determining
whether the cumulative effect of all the evidence proves
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the defendant guilty of all the elements of the crime
charged beyond a reasonable doubt. . . .

‘‘Finally, [a]s we have often noted, proof beyond a
reasonable doubt does not mean proof beyond all possi-
ble doubt . . . nor does proof beyond a reasonable
doubt require acceptance of every hypothesis of inno-
cence posed by the defendant that, had it been found
credible by the [finder of fact], would have resulted in
an acquittal. . . . On appeal, we do not ask whether
there is a reasonable view of the evidence that would
support a reasonable hypothesis of innocence. We ask,
instead, whether there is a reasonable view of the evi-
dence that supports the [finder of fact’s] verdict of
guilty.’’ (Internal quotation marks omitted.) State v.
Elmer G., 176 Conn. App. 343, 349–50, 170 A.3d 749,
cert. granted on other grounds, 327 Conn. 971, 173 A.3d
952 (2017).

‘‘The jury is entitled to draw reasonable and logical
inferences from the evidence. [T]he jury’s function is
to draw whatever inferences from the evidence or facts
established by the evidence it deems to be reasonable
and logical. . . . [I]n considering the evidence intro-
duced in a case, [j]uries are not required to leave com-
mon sense at the courtroom door . . . nor are they
expected to lay aside matters of common knowledge
or their own observation and experience of the affairs
of life, but, on the contrary, to apply them to the evi-
dence or facts in hand, to the end that their action may
be intelligent and their conclusions correct.’’ (Internal
quotation marks omitted.) State v. Prosper, 160 Conn.
App. 61, 71, 125 A.3d 219 (2015).

The jury found the defendant guilty of one count of
sexual assault in the first degree in connection with the
wedding day incident. ‘‘A person is guilty of sexual
assault in the first degree when such person . . . (2)
engages in sexual intercourse with another person and
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such other person is under thirteen years of age and
the actor is more than two years older than such person
. . . .’’ General Statutes § 53a-70 (a). The defendant’s
sole challenge to his conviction under § 53a-70 (a) (2)
is that the state failed to prove beyond a reasonable
doubt that he engaged in sexual intercourse with K.
General Statutes § 53a-65 (2) defines sexual intercourse
as ‘‘vaginal intercourse, anal intercourse, fellatio or cun-
nilingus between persons regardless of sex. . . . Pene-
tration, however slight, is sufficient to complete vaginal
intercourse, anal intercourse or fellatio and does not
require emission of semen . . . .’’ ‘‘[D]igital penetra-
tion, however slight, of the genital opening, is sufficient
to constitute vaginal intercourse.’’ (Internal quotation
marks omitted.) State v. Anthony L., 179 Conn. App.
512, 519, 179 A.3d 1278, cert. denied, 328 Conn. 918,
181 A.3d 91 (2018).

Our Supreme Court’s decision in State v. Albert, 252
Conn. 795, 750 A.2d 1037 (2000), informs our analysis
of the defendant’s sufficiency claim on appeal. In Albert,
our Supreme Court looked to the language and legisla-
tive history of § 53a-65 (2) and held that the genital
opening includes the labia majora,4 and therefore, ‘‘digi-
tal penetration, however slight, of the labia majora is
sufficient penetration to constitute vaginal intercourse
under § 53a-65 (2).’’ (Emphasis in original.) Id., 809. The
defendant in Albert was convicted, inter alia, of sexual
assault in the first degree, in connection with an inci-
dent in which he put his hand in the three year old
victim’s bathing suit and touched her ‘‘inside’’ her
‘‘crotch.’’ (Internal quotation marks omitted.) Id., 797.
When the victim’s pediatrician examined her shortly
thereafter, she observed two scrapes on the inside fold
of the victim’s labia majora. Id., 798.

4 The court in Albert defined the labia majora as ‘‘the outer fatty folds
bounding the vulva.’’ (Internal quotation marks omitted.) State v. Albert,
supra, 252 Conn. 798 n.5.
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On appeal, our Supreme Court rejected arguments
by the defendant that § 53a-65 (2) required penetration
beyond the labia majora to at least the labia minora,
and that a ‘‘mere touching of the surface of the labia
majora is not sufficient to constitute penetration
. . . .’’ Id., 813. The court opined: ‘‘As we previously
indicated, we disagree with the defendant’s suggestion
that a defendant must put his finger or fingers ‘beyond
the labia majora’ for his conduct to fall within the defini-
tion of sexual intercourse in § 53a-65 (2).’’5 Id. The court
noted that the ‘‘evidence presented in this case from
which a reasonable jury could have concluded that the
defendant put his finger beyond the victim’s labia
majora’’ included the victim’s testimony that the defen-
dant touched her ‘‘ ‘[i]nside’ ’’ her ‘‘crotch,’’ the scrapes
on the victim’s labia majora, and, most relevant to our
present analysis, the victim’s indication that ‘‘the touch-
ing hurt her . . . .’’ Id.

In light of the evidence presented in this case, it was
reasonable for the jury to conclude that the defendant
engaged in sexual intercourse with K by digitally pene-
trating her vagina. K testified that the defendant ‘‘tried
to put his finger inside’’ of her vagina, but she ‘‘flinched
‘cause it hurt . . . .’’ On cross-examination, defense
counsel repeatedly asked her whether the defendant
‘‘penetrated’’ her vagina, or merely ‘‘tried to.’’ Although
K testified that the defendant never ‘‘[s]uccessfully’’
penetrated her vagina, she also testified that the defen-
dant ‘‘tried to, but I clenched. It hurt. Like, he didn’t
go inside.’’ On the basis of K’s testimony that she
flinched when the defendant tried to put his finger
inside of her vagina because it hurt, she clenched and

5 In State v. Scott, 256 Conn. 517, 534, 779 A.2d 702 (2001), our Supreme
Court again noted its conclusion in Albert that ‘‘a touching of the labium
majora satisfies the penetration requirement . . . because penetration of
the labia majora constitutes penetration of the body . . . .’’ (Internal quota-
tion marks omitted.)
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it hurt, the jury was free to draw the reasonable infer-
ence that the defendant at least digitally penetrated K’s
labia majora. See State v. Edward B., 72 Conn. App.
282, 296, 806 A.2d 64 (‘‘[s]ignificantly, [the victim] testi-
fied that the defendant hurt her when he placed his
hands under her clothes below her waist and moved
his hands’’), cert. denied, 262 Conn. 910, 810 A.2d 276
(2002).

As we previously have noted, ‘‘[t]he jury’s function
is to draw whatever inferences from the evidence or
facts established by the evidence it deems to be reason-
able and logical. . . . [I]n considering the evidence
introduced in a case, [j]uries are not required to leave
common sense at the courtroom door . . . .’’ (Internal
quotation marks omitted.) State v. Prosper, supra, 160
Conn. App. 71. The court instructed the jury as to the
legal definition of ‘‘sexual intercourse,’’ and informed
it that ‘‘[p]enetration, however slight, is sufficient to
complete vaginal intercourse . . . .’’ The jury was free
to infer, on the basis of this record and its common
sense, that if K ‘‘flinched’’ and ‘‘clenched’’ because ‘‘[i]t
hurt’’ when the defendant ‘‘tried to put his finger inside’’
of her vagina, that the defendant digitally penetrated,
at the very least, K’s labia majora.

Construing the evidence in the light most favorable
to sustaining the jury’s verdict, we conclude that there
was sufficient evidence before the jury from which it
could find beyond a reasonable doubt that the defen-
dant was guilty of sexual assault in the first degree.6

6 The defendant cites two cases to support his assertion that the evidence
before the jury was insufficient to convict him of sexual assault in the first
degree. First, he cites State v. Albert, supra, 252 Conn. 798. The defendant
points to physical evidence in that case, specifically, scrapes on the inside
fold of the victim’s labia majora that easily bled when touched, and argues
that ‘‘[t]he quantum of evidence in this case does not match that in Albert;
there is only [K’s] testimony that her recollection was that the defendant
‘tried to’ but was not successful in any type of digital penetration.’’ The
defendant also cites State v. Merriam, 264 Conn. 617, 621–22, 835 A.2d 895
(2003), in which our Supreme Court affirmed the judgment of conviction
of sexual assault in the first degree, sexual assault in the second degree,
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II

The defendant next claims that the trial court improp-
erly admitted evidence of uncharged misconduct in the
form of testimony of the mother, G, and K that the
defendant was physically abusive to them.7 Specifically,

and risk of injury to a child. The defendant again points to the physical
evidence in that case, specifically, that an examination by the victim’s pedia-
trician revealed redness of the victim’s labia majora. Id., 628.

In essence, the defendant argues that because there was physical evidence
to support the verdicts in those cases, and here, there only was the testimony
of K, the evidence was insufficient to support his conviction of sexual assault
in the first degree. We reject this argument. Physical evidence is not required
to convict a defendant of sexual assault in the first degree. See, e.g., State
v. Pedro S., 87 Conn. App. 183, 201, 865 A.2d 1177 (concluding that there
was sufficient evidence presented at trial to support defendant’s conviction
and noting that ‘‘[t]he defendant’s claim is based solely on the flawed premise
that the state bore the burden of proving its case with physical evidence’’),
cert. denied, 273 Conn. 924, 871 A.2d 1033 (2005). Indeed, K’s testimony
alone, if credited by the jury, is sufficient to sustain the conviction. See
State v. Madore, 96 Conn. App. 271, 283 n.12, 900 A.2d 64, cert. denied, 280
Conn. 907, 907 A.2d 93 (2006); see also State v. Gene C., 140 Conn. App.
241, 247, 57 A.3d 885 (‘‘[o]ur Supreme Court has recognized that a jury
reasonably can find a defendant guilty of sexual assault on the basis of the
victim’s testimony alone’’), cert. denied, 308 Conn. 928, 64 A.3d 120 (2013).

7 For the first time, on appeal, the defendant also claims that the trial
court erred in admitting, through the testimony of G and K, evidence of
uncharged sexual misconduct. Although the defendant argues that ‘‘[t]rial
counsel’s motions, arguments and the court’s rulings have preserved this
claim for review,’’ our review of the record reveals that defense counsel
never objected to the admission of this evidence. ‘‘[T]he standard for the
preservation of a claim alleging an improper evidentiary ruling at trial is
well settled. This court is not bound to consider claims of law not made at
the trial. . . . In order to preserve an evidentiary ruling for review, trial
counsel must object properly. . . . In objecting to evidence, counsel must
properly articulate the basis of the objection so as to apprise the trial court
of the precise nature of the objection and its real purpose, in order to form
an adequate basis for a reviewable ruling. . . .

‘‘These requirements are not simply formalities. They serve to alert the
trial court to potential error while there is still time for the court to act.
. . . Assigning error to a court’s evidentiary rulings on the basis of objections
never raised at trial unfairly subjects the court and the opposing party to
trial by ambush.’’ (Internal quotation marks omitted.) State v. Jose G., 102
Conn. App. 748, 755–56, 929 A.2d 324 (2007), aff’d, 290 Conn. 331, 963 A.2d
42 (2009). The defendant’s claim as to the uncharged sexual misconduct
evidence, therefore, is unpreserved for appeal, and the defendant has not
requested review pursuant to State v. Golding, 213 Conn. 233, 239–40, 567
A.2d 823 (1989), as modified by In re Yasiel R., 317 Conn. 773, 781, 120
A.3d 1188 (2015), or requested reversal pursuant to the plain error doctrine.
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he argues that this evidence had ‘‘no or minimal rele-
vance,’’ was ‘‘clearly prejudicial,’’ and its admission
‘‘denied the defendant of his due process rights to a
fair trial.’’ We are not persuaded.

The following procedural history is relevant to our
resolution of this claim. On December 8, 2014, the state
filed a motion in limine in which it sought, in relevant
part, to present ‘‘evidence of domestic violence, which
was ongoing within the family home.’’ The state argued
that this evidence would not be ‘‘necessarily other mis-
conduct evidence,’’ but bore on G and K’s ‘‘ability and/
or willingness to disclose the abuse to authorities.’’
Alternatively, the state argued that if the court found
this evidence to be other misconduct evidence, it was
admissible pursuant to § 4-5 (c) of the Connecticut Code
of Evidence8 to ‘‘corroborate crucial prosecution testi-
mony of the witnesses’’ and was ‘‘necessary to lay a
foundation for expert testimony.’’ The state claimed
that the proposed evidence was offered for the accept-
able purposes of explaining the behavior of G and K,
and laying a foundation for expert testimony that would
explain why they did not disclose the alleged sexual
abuse until adulthood, and that the probative value of
this evidence on these issues outweighed its prejudi-
cial effect.

On January 12, 2015, the defendant filed a memoran-
dum of law in opposition to the state’s motion in limine,
in which he argued that the state was ‘‘merely speculat-
ing that any alleged domestic abuse in the household
may have delayed or impacted the witnesses’ ability to
disclose the alleged abuse to authorities.’’ The defen-
dant argued that any evidence of physical abuse was

See Practice Book § 60-5; see also State v. Jose G., supra, 756 (‘‘[w]here a
defendant fails to seek review of an unpreserved claim under either Golding
or the plain error doctrine, this court will not examine such a claim’’ [internal
quotation marks omitted.]). Accordingly, we decline to review this claim.

8 Although, in its motion, the state cited to § 4-5 (b) of the Connecticut Code
of Evidence, § 4-5 (c) contains the exception to which the state was referring.
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irrelevant to the current charges and was more prejudi-
cial than probative. The defendant noted that the claims
of physical abuse were unsubstantiated by corroborat-
ing evidence.

The court held a hearing on January 15, 2015.9 On
January 20, the court issued a memorandum of decision,
in which it deferred ruling on the motion until the time
of trial. At trial, outside the presence of the jury, the
state proffered that the mother, G, and K would testify
that during the time they lived with the defendant,
‘‘there was frequent domestic violence in the home.’’
Specifically, the state anticipated that the mother would
testify about domestic violence that began while the
family was living in Haiti and increased when the family

9 At the January 15 hearing, the state represented that G and K would
testify that they observed the defendant be physically violent toward their
mother on a regular basis, and that they were fearful of what the defendant
would do to them and their mother. The state further represented that the
mother would testify that the defendant was physically abusive throughout
their marriage and that she sought medical treatment at least once, but the
defendant intimidated her into not saying ‘‘what actually happened to her.’’
The state explained that this evidence was needed to help the jury understand
the atmosphere in the home, the intimidation that was going on in the home,
the power and control that the defendant had over the family, the fear that
the children would feel about reporting the sexual abuse, and why G and
K would not go to the mother for protection, because she ‘‘was not even
able to protect herself.’’ The state argued that delayed disclosure was an
important issue in this case, that this evidence would help the jury under-
stand G and K’s delayed disclosures, and that this evidence would corrobo-
rate crucial prosecution testimony about the witnesses’ reasons for their
late disclosures. The state acknowledged that if the court permitted this
testimony, it could also give a limiting instruction to the jury that would
minimize any prejudicial effect.

In response, the defendant argued that this evidence was prejudicial and
uncorroborated, and that, if the jury was permitted to hear this evidence,
it would ‘‘assume this guy is a wife beater’’ and consequently think that ‘‘he
probably is guilty of these sexual assaults as well.’’ The defense further
argued that the delayed reporting was unrelated to the alleged domestic
abuse because it was too far removed in time from the 2012 reporting dates.
Defense counsel did concede, however, that she intended to cross-examine
G and K on the issue of delayed disclosure, but maintained that it should
not ‘‘be brought up that they [reported] it later because they saw their father
beating on their mother,’’ and that she did not think ‘‘that has anything to
do with this delayed disclosure.’’
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moved to the United States. The state represented that
the mother also would testify that she observed the
defendant discipline the children by striking them with
a belt when they were naked and that the defendant
would throw things at her. The state further represented
that the mother would testify about two specific inci-
dents: one in which the police were called to the house,
but the mother did not want the defendant arrested,
and a second one in which the defendant injured her
and she went to a hospital, but did not report that the
defendant had assaulted her.

The state also represented that G and K would testify
about the ‘‘discipline tactics’’ of the defendant, that
they often heard screaming and yelling between the
defendant and their mother, and that they observed
their mother injured after some of these screaming and
yelling incidents. The state also proffered evidence
about G and K’s half brother, who reported to the
Department of Children and Families (department) that
he had been assaulted by the defendant. The state repre-
sented that there would be testimony that the defen-
dant, and possibly the mother, instructed G and K not
to cooperate with the department’s investigation, and
that their half brother was sent back to Haiti as punish-
ment. The state represented that it did not intend to
‘‘go into too much detail’’ regarding the physical abuse,
and argued that because the alleged physical abuse was
happening contemporaneously with the sexual abuse,
this evidence was necessary to ‘‘complete the story of
what was happening in the home at the time.’’

Defense counsel argued that the alleged physical vio-
lence could not be admitted as bearing on G and K’s
late disclosures, because the defendant left the family
home in 2007 and the disclosures were not made until
2012. Defense counsel noted that the defendant was
not living in Connecticut in 2012, and argued that due
to the defendant’s absence from the state at the time
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that G and K disclosed, they were not ‘‘under an immi-
nent fear of him at that point,’’ and were ‘‘not in immi-
nent danger at that point.’’ The defendant further argued
that because this was a case alleging sexual assault,
physical violence was irrelevant to the crimes charged
and had no probative value. As to the proffered testi-
mony regarding the department’s investigation, defense
counsel argued that because he believed that the half
brother still resided in Haiti, he would be unable to
call him as a witness to refute that testimony. Defense
counsel argued that the proffered evidence was prejudi-
cial, had no probative value, constituted ‘‘bad character
evidence,’’ and that despite any limiting instruction the
court might give, the jury would use the evidence to
conclude that the defendant was ‘‘a bad guy.’’

Defense counsel conceded that he planned to cross-
examine the witnesses on the issue of their late disclo-
sures. When the court asked whether such questioning
on cross-examination would open the door to this evi-
dence, defense counsel responded that in light of the
fact that G and K disclosed the sexual abuse five years
after the defendant moved out of the family home, he
hoped that it would not.10

The court ruled orally on the state’s motion. First,
on the issue of whether the evidence properly was char-
acterized as uncharged misconduct evidence, the court

10 Defense counsel responded: ‘‘Well, I hope it doesn’t—open the door to
that type of evidence, Your Honor, because, as I said, it—it very well could
be that had they come forward a year later, a year after he left the house,
and they were still at a tender age of eight, nine, ten, eleven years old, we’re
talking about grown women now. They’re no longer in fear of him. This
mother has moved on. He got remarried. He lives in Boston. They haven’t
seen him for five years. So, the idea that they’re still in fear of him and
that’s why the late disclosure, well, that would be fine if the late disclosure
was a year after he left—left the house. But five years, five years after he’s
led the—left the house and they’ve had no contact with him, they’re claiming
that they’re still in imminent fear of him and what he would do to their
mother and use that to describe why this late disclosure occurred as it did?
That dog don’t hunt.’’
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observed that it was ‘‘not so sure it is uncharged miscon-
duct evidence, as opposed to evidence being offered
to explain the reasons why the complainants waited
for years to report the alleged assaults. Rather, it’s
related to their credibility.’’ The court relied on two
cases, State v. Cruz, 56 Conn. App. 763, 746 A.2d 196
(2000), aff’d, 260 Conn. 1, 792 A.2d 823 (2002),11 and
State v. Daniels, 42 Conn. App. 445, 681 A.2d 337, cert.
denied, 239 Conn. 928, 683 A.2d 397 (1996),12 and ruled
that ‘‘as a basis to aid the jury, perhaps, if it believes
the testimony, in assessing the credibility of the two
alleged victims in this case, under State v. Cruz [supra,
763] and State v. Daniels [supra, 445], that evidence
is admissible.’’

The court further ruled that even if this evidence
were categorized as uncharged misconduct evidence, it
would be admissible under § 4-5 (c) of the Connecticut
Code of Evidence to corroborate crucial prosecution
testimony, specifically, testimony about why G and K
waited to report the alleged sexual abuse. The court

11 In State v. Cruz, supra, 56 Conn. App. 764, a jury found the defendant
guilty of five counts of sexual assault in the first degree and two counts of
risk of injury to a child. On appeal, the defendant claimed that the trial
court erred in allowing the victim to testify that she did not report the sexual
abuse for more than two years because she feared the defendant because
she believed him to be a gang member. Id., 771. This court concluded that
‘‘[t]his evidence was relevant to aid the trier to determine why [the victim]
had waited two years before reporting the crimes, an issue directly involving
[the victim’s] credibility,’’ and affirmed the judgments of conviction. Id.,
771–72.

12 In State v. Daniels, supra, 42 Conn. App. 446–47, a jury found the
defendant guilty of one count each of sexual assault in the first degree,
assault in the third degree, and unlawful restraint in the first degree. On
appeal, the defendant claimed that the trial court erred in allowing the victim
to testify about past incidents of sexual abuse. Id., 449–50. Specifically, the
victim testified that she was twice sexually assaulted in the past by other
men, and that on both occasions, nothing was done after she reported those
incidents. Id., 450. Because of this, she was reluctant to report the sexual
assault by the defendant and delayed in reporting. Id. This court concluded
that ‘‘the proffered testimony clearly had a tendency to aid the jury in its
determination as to why she delayed before reporting the incident to the
police’’; id., 451; and affirmed the judgment of conviction. Id., 460.
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noted that defense counsel was free to explore on cross-
examination the period of delay between when the
defendant left the home and when G and K reported
the sexual abuse, as ‘‘that argument goes to the weight
of the proposed testimony, not its admissibility.’’ The
court further noted that defense counsel twice indicated
that he would explore the issue of the delayed disclo-
sure on cross-examination.

The court concluded that the probative value of the
evidence outweighed its prejudicial effect, but noted
its intent to give the jury a limiting instruction
explaining that the evidence was to be used only for
the purpose of assessing the credibility of G and K as
to why they delayed in reporting. The court cautioned
counsel that it did not want ‘‘a collateral trial on the
details of the claims= they’re going to make about what
happened to them.’’ The court also ruled that evidence
about G and K’s half brother was inadmissible, and
limited the physical violence evidence to testimony
from the mother, G, and K about any incidents of alleged
violence that they personally witnessed or that were
inflicted on them.

During the state’s case-in-chief, G testified that while
she lived with the defendant, there were incidents when
he hit her. She testified that, more than once, a ‘‘couple
times a year,’’ the defendant would hit her with a belt.
She described one incident that occurred while the
family was living on Hope Street: ‘‘I was going to school,
and we—when we go to school, he drives us, and we
have to like, give him a kiss on the cheek. And for some
reason, that day I didn’t want to. So, when I got home
later on, he took off my underwear and my pants, and
he hit me with the belt because I didn’t kiss him on the
cheek when he dropped me off at school.’’ Immediately
following this testimony, the court gave a limiting
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instruction to the jury.13 G further testified that she did
not disclose this to a teacher because she was scared
that the defendant would kill her mother, and that on
one occasion, after he had sexually abused G, he told
her to keep her ‘‘mouth shut’’ about the sexual abuse
and that if she told anyone about the sexual abuse,
‘‘bad things were going to happen.’’ Although G never
witnessed the defendant hit her mother, she testified
that she heard arguments between her mother and the
defendant and, after these arguments, observed swell-
ing on her mother’s face. Immediately following this
testimony, the court gave a limiting instruction.14 G also
testified that she observed the defendant hit K with a
belt as a form of discipline. She also testified that her
mother never protected her and K from being hit. Fol-
lowing this testimony, the court again gave a limiting
instruction.15

13 The court instructed: ‘‘So, ladies and gentlemen, it’s my job now to give
you another instruction. You just heard the witness testify about being
struck, allegedly, by the defendant. I must instruct you that this evidence
may be used by you, if you decide to use it at all, for one purpose and one
purpose only; that is, to assess the credibility of the alleged victim’s testimony
on the issue of the alleged sexual assaults only. It can be used for no other
purpose, including as substantive evidence that the defendant is guilty of
the crimes charged. Rather, it may only be used to assess the credibility of
the alleged victim’s testimony. But you cannot use that evidence that the
defendant allegedly struck this witness in determining that the defendant
is guilty of the crimes charged. Again, it’s only related to the credibility of
the witness.’’

14 The court instructed: ‘‘I’m going to interrupt one moment and give one
more instruction on this last piece about the witness’ alleged observations
of swelling on her mother’s face and her allegedly hearing the arguments
between her mother and father. Just like I just mentioned a few moments
ago, this evidence is being offered to explain the alleged failure to report
in a timely manner. And I must instruct you that this evidence may be used,
again, if you decide to use it at all, for one purpose and one purpose only,
namely, to assess the credibility of the alleged victim’s testimony. It can
be used for no other purpose, including as substantive evidence that the
defendant is guilty of the crimes charged in the information. Rather, it may
only be used to assess the credibility of the alleged victim’s testimony.’’

15 The court instructed: ‘‘Ladies and gentlemen of the jury, the instruction
I gave you before about the use of the alleged domestic violence type
evidence is solely for the purpose of credibility, also applies to the testimony
you just heard from the witness about allegedly observing her sister being
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K testified that the defendant was physically abusive
toward her. She recalled a specific incident that
occurred on Roosevelt Avenue: ‘‘On one day I was living
in . . . Roosevelt and I was eating cereal and I didn’t
want to finish eating the cereal or something or I didn’t
like the cereal. And he said that I had to finish eating
it. And so I just sat there. He turned off all the lights
in the kitchen and I just sat there in the dark and I was
crying. And then, he came back into the kitchen and
took the bowl of cereal away. And then, when I got up
to go, he smacked me across my face so hard that I slid
from the kitchen table all the way against the cabinets
in the kitchen. And the kitchen was pretty big, too.’’
She further testified that the defendant disciplined her
and G by hitting them, smacking them across the face,
hitting them on the hands, and sometimes, making them
strip naked and hitting them with a belt or the back of
his hand. At the conclusion of K’s testimony, the court
gave a limiting instruction to the jury.16

struck by her father. Same type of instruction; that evidence is solely to
assess the credibility of the alleged victim’s testimony, particularly on the
issue of when it was reported, the sexual assaults were reported. And it
can’t be used for any other purpose, including as substantive evidence that
the defendant is guilty of the crimes charged in the information. It’s only
to be used to assess the credibility of the alleged victim’s testimony on the
issue of when she reported these alleged sexual assaults.’’

16 The court instructed: ‘‘All right. Before we proceed with the cross-
examination, I’m going to tell the jury one other cautionary instruction. You
just heard the testimony from this witness about alleged—her being allegedly
physically struck by the defendant, as well as the testimony regarding her
older sister’s allegedly being physically struck by the defendant. I must
instruct you, as I think I did earlier during the testimony of the first witness,
that this evidence of the defendant’s alleged behavior as just described may
be used by you, if at—if you decide to use it at all—for one purpose and
one purpose only, namely, to assess [the] credibility of the testimony from
this witness. It can be used for no other purpose, including as substantive
evidence that the defendant is guilty of the crimes charged.

‘‘The defendant is not charged with any of the physical abuse type evidence
you just heard. And the testimony from this witness may be used only to
assess the credibility of this witness’ testimony and not as substantive
evidence that the defendant is guilty of the crimes charged in the infor-
mation.’’
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The mother testified that while she was married to
the defendant, she observed him hitting the children.
She also testified that during their marriage, she and
the defendant would argue. She described one incident
in which an argument turned violent and she sustained
an injury to her face. Immediately following this testi-
mony, the court gave a limiting instruction to the jury.17

The mother then testified that when the defendant disci-
plined G and K, he would do so with a belt. Immediately
following this testimony, the court informed the jury:
‘‘In the instruction I just gave you on the last piece of
testimony goes for this testimony as well.’’ See footnote
16 of this opinion.

The state also presented the testimony of Dr. Larry
Rosenberg, a clinical psychologist and an expert in child
psychology, who testified that the majority of children
who are sexually abused in childhood do not disclose
the abuse until adulthood. He opined that this is usually
caused by fear, ‘‘but there are different types of fears.’’
Dr. Rosenberg explained that a victim may fear physical
threat, even where those threats have not been made
explicitly by the abuser, as a result of domestic violence
or physical abuse that has occurred in the home. He
also opined that children may fear ‘‘a threat to the
nonoffending parent with regard to the offending
parent.’’

After the close of evidence, the court charged the
jury with respect to this evidence as follows: ‘‘You will

17 The court instructed: ‘‘I’m just going to tell the jury; I know you might
be getting tired of me, hearing this, but what you just heard about this
alleged injury that this witness suffered, as I said before, you can use that for
one purpose and one purpose only. And that’s only to assess the credibility
of the alleged victims on the issue of why they delayed to report the incident.

‘‘You can’t use it for any other purpose. So, for example, you can’t, if you
believe this testimony, you can’t say, well, I believe that this witness was
injured, and, therefore, the defendant must be guilty of the crimes charged
in the information. That you can’t do. But you can use this to assess the
credibility of the alleged victims as to the issue of why they delayed in
their report.’’
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recall on occasion I have ruled that some testimony
and evidence have been allowed for a limited purpose.
Any testimony or evidence which I identified as being
limited to a purpose, you will consider it only as it
relates to the limits for which it was allowed, and you
shall not consider such testimony and evidence in find-
ing any other facts as to any other issue.

* * *

‘‘Other alleged misconduct of the defendant, limited
use instruction. The state has offered evidence of other
acts of misconduct of the defendant. Specifically, the
state offered evidence of the defendant’s allegedly being
physically abusive toward one or more of his children
and their mother. This evidence was admitted for a
limited purpose only. The evidence is not being admit-
ted to prove any bad character, propensity or criminal
tendencies of the defendant. Such evidence, if you
believe it, is being admitted solely to explain why the
alleged victims delayed in their reporting of the sex-
ual—alleged sexual abuse. You may not consider such
evidence as establishing a predisposition on the part
of the defendant to commit any of the crimes charged
or to demonstrate any criminal propensity.

‘‘You may consider such evidence if you believe it and
further find that it logically, rationally and conclusively
supports the issues for which it was offered by the
state, but only as it may bear on the issue of the alleged
victims delayed reporting of their claimed abuse. This
evidence cannot be used by you for any other purpose.

‘‘On the other hand, if you do not believe such evi-
dence or, even if you do, if you find that it does not
logically, rationally and conclusively support the issue
for which it was offered by the state, namely, to explain
the delayed reporting by the alleged victims, then you
may not consider that testimony for any purpose. You
may not consider evidence of other misconduct of the
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defendant for any purpose other than the ones I’ve just
told you because it may predispose your mind uncriti-
cally to believe that the defendant may be guilty of the
offense here charged merely because of the alleged
other misconduct. For this reason, you may consider
this evidence only on the limited issue I described and
for no other purpose.’’

We begin with the applicable standard of review and
principles of law that guide our analysis. ‘‘We review
the trial court’s decision to admit evidence, if premised
on a correct view of the law . . . for an abuse of discre-
tion.’’ (Internal quotation marks omitted.) State v.
Estrella J.C., 169 Conn. App. 56, 93, 148 A.3d 594 (2016).

‘‘As a general rule, evidence of prior misconduct is
inadmissible to prove that a defendant is guilty of the
crime of which he is accused. . . . Nor can such evi-
dence be used to suggest that the defendant has a bad
character or a propensity for criminal behavior.’’ (Inter-
nal quotation marks omitted.) State v. Martin V., 102
Conn. App. 381, 385, 926 A.2d 49, cert. denied, 284 Conn.
911, 931 A.2d 933 (2007); see also Conn. Code Evid. § 4-
5 (a). ‘‘In order to determine whether such evidence is
admissible, we use a two part test. First, the evidence
must be relevant and material to at least one of the
circumstances encompassed by the exceptions. Sec-
ond, the probative value of [the prior misconduct] evi-
dence must outweigh [its] prejudicial effect . . . . The
primary responsibility for making these determinations
rests with the trial court. We will make every reasonable
presumption in favor of upholding the trial court’s rul-
ing, and only upset it for a manifest abuse of discre-
tion. . . .

‘‘Under the first prong of the test, the evidence must
be relevant18 for a purpose other than showing the

18 ‘‘Relevant evidence’’ means evidence having any tendency to make the
existence of any fact that is material to the determination of the proceeding
more probable or less probable than it would be without the evidence. Conn.
Code Evid. § 4-1.
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defendant’s bad character or criminal tendencies. . . .
Recognized exceptions to this rule have permitted the
introduction of prior misconduct evidence to prove
intent, identity, malice, motive, common plan or
scheme, absence of mistake or accident, knowledge, a
system of criminal activity, or an element of the crime,
or to corroborate crucial prosecution testimony. Conn.
Code Evid. § 4-5 [(c)].’’ (Citations omitted; internal quo-
tation marks omitted; footnote in original.) State v. Mar-
tin V., supra, 102 Conn. App. 385–86.

‘‘The official commentary to § 4-5 (c) states in rele-
vant part: Admissibility of other crimes, wrongs or acts
evidence is contingent on satisfying the relevancy stan-
dards and balancing test set forth in Sections 4-1 and
4-3, respectively. For other crimes, wrongs or acts evi-
dence to be admissible, the court must determine that
the evidence is probative of one or more of the enumer-
ated purposes for which it is offered, and that its proba-
tive value outweighs its prejudicial effect. . . . The
purposes enumerated in subsection (c) for which other
crimes, wrongs or acts evidence may be admitted are
intended to be illustrative rather than exhaustive. Nei-
ther subsection (a) nor subsection (c) precludes a court
from recognizing other appropriate purposes for which
other crimes, wrongs or acts evidence may be admitted,
provided the evidence is not introduced to prove a
person’s bad character or criminal tendencies, and the
probative value of its admission is not outweighed by
any of the Section 4-3 balancing factors. . . . Conn.
Code Evid. § 4-5 (c), commentary.’’ (Emphasis in origi-
nal; internal quotation marks omitted.) State v. Estrella
J.C., supra, 169 Conn. App. 96.

Here, the court determined that the challenged
uncharged misconduct evidence showing that the
defendant was physically abusive to his wife and chil-
dren was relevant to the issue of the credibility of G
and K, particularly as to why they delayed in reporting
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the sexual abuse. The challenged testimony was mate-
rial to this issue, as G and K were the state’s key wit-
nesses at trial, and the state’s case hinged on their
credibility. As the court noted, defense counsel indi-
cated both during argument and in a pretrial filing that
she would explore the issue of G and K’s delayed disclo-
sures. The credibility of both G and K, and their behav-
ior, therefore, would be called into question by the
defense. We note the well recognized principle that
‘‘[i]ssues of credibility typically are determinative in
child sexual abuse prosecutions. This is so because in
sex crime cases generally, and in child molestation
cases in particular, the offense often is committed sur-
reptitiously, in the absence of any neutral witnesses.’’
(Internal quotation marks omitted.) Id., 98. We conclude
that this uncharged misconduct evidence provided an
explanation for why G and K delayed in disclosing the
sexual abuse and, therefore, the court was correct in
its determination that it was relevant because it bore
on the important issue of their credibility as witnesses.19

We now turn to the trial court’s determination that
the probative value of this evidence outweighed its prej-
udicial effect. ‘‘Section 4-3 of the Connecticut Code of
Evidence . . . provides that [r]elevant evidence may
be excluded if its probative value is outweighed by the
danger of unfair prejudice or surprise, confusion of the
issues, or misleading the jury, or by considerations of

19 The defendant also argues that evidence of his violence toward the
mother and children was irrelevant to the issue of delayed disclosure. Specifi-
cally, he argues that, in light of the facts that he moved out of the family
home in 2007 and subsequently moved to another state, eventually divorced
from the mother, and maintained very little contact with G and K, ‘‘[t]here
was no evidence that they were in [a] situation or [in] circumstances that
the defendant could harm them or their mother since 2007.’’ We conclude
that the trial court was correct in its determination that such an argument
goes to the weight of the evidence, not its admissibility. Furthermore, having
suffered through the years of abuse that they alleged occurred at the hands
of the defendant, it was not unreasonable that G and K would fear for their
safety and the safety of their mother years after the abuse had ceased.
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undue delay, waste of time or needless presentation of
cumulative evidence. [T]he determination of whether
the prejudicial impact of evidence outweighs its proba-
tive value is left to the sound discretion of the trial
court judge and is subject to reversal only where an
abuse of discretion is manifest or injustice appears to
have been done. . . . [Our Supreme Court] has pre-
viously enumerated situations in which the potential
prejudicial effect of relevant evidence would counsel
its exclusion. Evidence should be excluded as unduly
prejudicial: (1) where it may unnecessarily arouse the
jury’s emotions, hostility or sympathy; (2) where it may
create distracting side issues; (3) where the evidence
and counterproof will consume an inordinate amount
of time; and (4) where one party is unfairly surprised
and unprepared to meet it.’’ (Internal quotation marks
omitted.) Id., 98–99.

We conclude that the court properly determined that
the probative value of the challenged testimony was
not outweighed by its prejudicial effect. This uncharged
misconduct evidence did not tend to arouse the emo-
tions of the jury, especially in light of the nature of the
crimes with which the defendant had been charged,
crimes that alleged his sexual abuse of his daughters.
See id., 99; see also State v. Vega, 259 Conn. 374, 398,
788 A.2d 1221 (‘‘evidence of dissimilar acts is less likely
to be prejudicial than evidence of similar or identical
acts’’ [internal quotation marks omitted]), cert. denied,
537 U.S. 836, 123 S. Ct. 152, 154 L. Ed. 2d 56 (2002).
This lack of prejudice is especially true in light of the
fact that the jury found the defendant guilty of only five
counts of a ten count information, suggesting that the
evidence did not ‘‘most certainly . . . arouse the emo-
tions and passions of the jury,’’ to the extent that the
defendant suggests. The evidence also did not create a
distracting side issue, as it ‘‘pertained to the credibility
of the state’s key witness[es], which was the essence
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of the state’s case.’’ State v. Estrella J.C., supra, 169
Conn. App. 99–100. The evidence and counterproof of
it did not consume an inordinate amount of time, as it
occurred at the beginning of trial. Furthermore, the
defendant cannot claim that he was unfairly surprised
by this evidence. The state filed a motion in limine three
months prior to the start of trial, in which it notified
the defendant of its intention to elicit this testimony;
see id., 100; and, at argument on January 15, 2015, repre-
sented to the court and defense counsel the anticipated
substance of this testimony. See footnote 8 of this opin-
ion. Finally, the defendant had a full opportunity to
cross-examine G and K on whether the physical vio-
lence years before could have actually caused them to
delay reporting.

The court did not abuse its discretion in admitting
the uncharged misconduct evidence.

III

The defendant next claims that the court improperly
granted the state’s motion for joinder of the two sepa-
rate cases against him for trial. Specifically, the defen-
dant argues that he was substantially prejudiced by the
joinder of two informations, one charging the defendant
in connection with allegations of abuse made by G and
one charging the defendant in connection with allega-
tions of abuse made by K, because both cases
‘‘depended solely on the credibility of the witnesses,’’
and ‘‘the fact that there were two accusers increased
their credibility.’’ The defendant further argues that
‘‘none of the extreme prejudicial effect caused by the
joinder of the cases had been mitigated because the
trial court failed to give any cautionary instructions.’’
We disagree.

The following procedural history is relevant to our
resolution of this claim. The state initially charged the
defendant in two separate informations, one containing
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the counts related to G’s allegations of abuse, and one
containing the counts related to K’s allegations of abuse.
On December 8, 2014, pursuant to Practice Book §§ 41-
3 and 41-19, the state filed a motion for joinder of the
cases for trial. In its motion, the state argued that the
defendant would not be substantially prejudiced by join-
der because the evidence satisfied the factors enunci-
ated by our Supreme Court in State v. Boscarino, 204
Conn. 714, 529 A.2d 1260 (1987), or alternatively,
because the evidence was cross admissible pursuant
to this court’s decision in State v. Webb, 128 Conn. App.
846, 19 A.3d 678, cert. denied, 303 Conn. 907, 32 A.3d
961 (2011). The state acknowledged that the court could
‘‘give a jury instruction at the time of the proposed
testimony and at the conclusion of trial so that the
evidence will be used for its proper purpose.’’

On January 12, 2015, the defendant filed a motion in
which he requested that the court ‘‘sever the two above
docket numbers and deny the state’s motion for join-
der.’’ The defendant also filed a memorandum of law
in opposition to, in relevant part, the state’s motion for
joinder, in which he argued that ‘‘by joining these cases
for trial there would be extreme prejudice to the defen-
dant in that there would be [a] strong likelihood of
the introduction of overlapping evidence, which could
improperly lead an otherwise fair and impartial jury to
convict the defendant based on cumulative evidence
introduced that has no relevance or bearing to an
offense of misconduct charged in each information.’’

The court heard argument on the motion for joinder
on January 15, 2015. In a memorandum of decision, the
court granted the state’s motion for joinder, overruled
the defendant’s objection to the motion for joinder, and
denied the defendant’s motion to sever. The court first
concluded that the state had met its burden of proving
that the defendant would not be substantially preju-
diced by the joinder because the evidence would be
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cross admissible at separate trials pursuant to § 4-5 (b)
of the Connecticut Code of Evidence and our Supreme
Court’s decision in State v. DeJesus, 288 Conn. 418, 953
A.2d 45 (2008). The court then considered the Boscar-
ino factors. The court concluded that the defendant
would not be unfairly prejudiced by the joinder, and
ordered jury selection to begin on February 4, 2015.

On February 4, the state filed a ten count long form
information, which charged five counts as to G’s allega-
tions of abuse and five counts as to K’s allegations of
abuse. Before evidence began, the court instructed the
jury that ‘‘[e]ach charge against the defendant is set
forth in the information as a separate count, and you
must consider each count separately in deciding this
case.’’

The state called G to testify first. She testified that
the defendant began sexually abusing her in Haiti. She
testified that, beginning when she was three years old,
when the defendant returned to Haiti to visit the family,
while the rest of the family was asleep, he would place
her on his lap, on top of his shorts, and push her against
his penis.

She also testified about five specific incidents of
abuse. First, she testified that while the family was
living on Adams Avenue, the defendant would come
into her room early in the morning while everyone was
asleep, remove her underwear, rub his penis on her
vagina until he ejaculated, and then clean her with a wet
cloth. Second, she described an incident on Roosevelt
Avenue that occurred when she was approximately
twelve years old. She testified that the defendant came
into the room that G was in with her sisters, brought
her into his bedroom, locked the door, removed her
shorts and underwear, held her down, and engaged in
penile-vaginal intercourse with her. Third, G testified
about a time on Roosevelt Avenue when the defendant
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took her into his bedroom, locked the door, laid her
down, took off her pants and underwear, and performed
oral sex on her. Fourth, she testified about an incident
on Roosevelt Avenue when the defendant French-
kissed her and touched her breasts. Finally, she testified
that when the family was living on Myano Lane, the
defendant came into her room, locked the door, lay
down next to her on the bed, and performed oral sex
on her.

While the family lived on Myano Lane, G began men-
struating. She was thirteen years old. G testified that
once she began menstruating, ‘‘the molestation
decreased drastically, and it was just mostly touching,
fondling; there was no penis to vagina touching any-
more after I started menstruating.’’

In addition to K’s testimony about the five charged
incidents of abuse, as set forth in the facts and part I
of this opinion, K also testified that when the family
lived in the Stratford home, the defendant would touch
her vagina with his hand, suck on her breasts, and
perform oral sex on her. She testified that this continued
until she began menstruating when she was eleven
years old.

Prior to the conclusion of the state’s case-in-chief,
the court instructed the jury as follows: ‘‘[J]ust to
remind you—and you’ll hear this instruction again later
on in the case, at the end of the case, that you are going
to be required to independently evaluate each and every
[count] of the information; so, there’s ten. You’re going
to have to evaluate each one independently and sepa-
rately and make an independent determination of your
verdict on each count independently from the others.
So, I want to remind you of that.’’ In its final instructions,
the court instructed the jury that it must make a ‘‘sepa-
rate and independent determination’’ of guilt as to each
of the ten counts, it must deliberate on each count
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separately, the total number of counts charged did not
add to the strength of the state’s case, and that ‘‘[e]ach
count is a separate entity.’’20 After deliberation, the jury
returned a verdict of not guilty on counts one through
five of the information, all counts related to the allega-
tions of abuse alleged by G, and returned a verdict of
guilty on counts six through ten of the information, all
counts related to the allegations of abuse made by K.

We begin with the applicable standard of review and
principles of law that guide our analysis. ‘‘The principles
that govern our review of a trial court’s ruling on a
motion for joinder or a motion for severance are well
established. Practice Book § 41-19 provides that, [t]he
judicial authority may, upon its own motion or the
motion of any party, order that two or more informa-
tions, whether against the same defendant or different
defendants, be tried together. . . . In deciding whether
to [join informations] for trial, the trial court enjoys
broad discretion, which, in the absence of manifest
abuse, an appellate court may not disturb. . . . The
defendant bears a heavy burden of showing that [join-
der] resulted in substantial injustice, and that any
resulting prejudice was beyond the curative power of

20 The entirety of the court’s instruction was as follows: ‘‘Multiple charges
and/or informations. The defendant is charged with ten counts. To the extent
that there have been any changes regarding the content of the information,
it is of no concern to your deliberations. You are to consider only the specific
charges submitted to you and not concern yourself with how the information
may have read when it was read to you at the start of trial.

‘‘The defendant is entitled to and must be given by you a separate and
independent determination of whether he is guilty or not guilty as to each
of the counts. Each of the counts charged is a separate crime. The state is
required to prove each element in each count beyond a reasonable doubt.
Each count must be deliberated upon separately. The total number of counts
charged does not add to the strength of the state’s case. You may find that
some evidence applies to more than one count of the information. The
evidence, however, must be considered separately as to each element in
each count. Each count is a separate entity. You must consider each count
separately and return a separate verdict for each count. This means that
you may reach opposite verdicts on different counts. A decision on one
count does not bind your decision on another count.’’
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the court’s instructions.’’ (Internal quotation marks
omitted.) State v. Payne, 303 Conn. 538, 543–44, 34 A.3d
370 (2012).

‘‘A long line of cases establishes that the paramount
concern is whether the defendant’s right to a fair trial
will be impaired. Therefore, in considering whether
joinder is proper, this court has recognized that, where
evidence of one incident would be admissible at the
trial of the other incident, separate trials would provide
the defendant no significant benefit. . . . Under such
circumstances, the defendant would not ordinarily be
substantially prejudiced by joinder of the offenses for
a single trial. . . . Accordingly, we have found joinder
to be proper where the evidence of other crimes or
uncharged misconduct [was] cross admissible at sepa-
rate trials. . . . Where evidence is cross admissible,
therefore, our inquiry ends.

‘‘Substantial prejudice does not necessarily result
from [joinder] even [if the] evidence of one offense
would not have been admissible at a separate trial
involving the second offense. . . . Consolidation
under such circumstances, however, may expose the
defendant to potential prejudice for three reasons: First,
when several charges have been made against the defen-
dant, the jury may consider that a person charged with
doing so many things is a bad [person] who must have
done something, and may cumulate evidence against
him . . . . Second, the jury may have used the evi-
dence of one case to convict the defendant in another
case even though that evidence would have been inad-
missible at a separate trial. . . . [Third] joinder of
cases that are factually similar but legally unconnected
. . . present[s] the . . . danger that a defendant will
be subjected to the omnipresent risk . . . that
although so much [of the evidence] as would be admissi-
ble upon any of the charges might not [persuade the
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jury] of the accused’s guilt, the sum of it will convince
them as to all. . . .

‘‘[Accordingly, the] court’s discretion regarding join-
der . . . is not unlimited; rather, that discretion must
be exercised in a manner consistent with the defen-
dant’s right to a fair trial. Consequently, [in State v.
Boscarino, supra, 204 Conn. 722–24] we have identified
several factors that a trial court should consider in
deciding whether a severance or [denial of joinder] may
be necessary to avoid undue prejudice resulting from
consolidation of multiple charges for trial. These factors
include: (1) whether the charges involve discrete, easily
distinguishable factual scenarios; (2) whether the
crimes were of a violent nature or concerned brutal or
shocking conduct on the defendant’s part; and (3) the
duration and complexity of the trial. . . . If any or all
of these factors are present, a reviewing court must
decide whether the trial court’s jury instructions cured
any prejudice that might have occurred.’’ (Citations
omitted; internal quotation marks omitted.) State v.
LaFleur, 307 Conn. 115, 155–56, 51 A.3d 1048 (2012).

We begin our analysis by determining whether the
evidence in the cases concerning G and K was cross
admissible, such that evidence in each case would have
been admissible as prior misconduct in the other case.
‘‘[A]s a general rule, prior misconduct evidence is inad-
missible to prove the defendant’s bad character or crim-
inal tendencies. See Conn. Code Evid. § 4-5 (a) . . . .
In State v. DeJesus, supra, 288 Conn. 470, however, our
Supreme Court recognized a limited exception to the
prohibition on the admission of uncharged misconduct
evidence in sex crime cases to prove that the defendant
had a propensity to engage in aberrant and compulsive
criminal sexual behavior. . . . This exception to the
admission of propensity evidence was subsequently
codified in § 4-5 (b) of the Connecticut Code of
Evidence.
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‘‘Under § 4-5 (b) of the Connecticut Code of Evidence
and DeJesus, evidence of uncharged sexual misconduct
is admissible if it is relevant to prove that the defendant
had a propensity or a tendency to engage in the type
of aberrant and compulsive criminal sexual behavior
with which he or she is charged.’’ (Emphasis in original;
internal quotation marks omitted.) State v. Daniel W.,
180 Conn. App. 76, 88–89, 182 A.3d 665, cert. denied,
328 Conn. 929, 182 A.3d 638 (2018). Such evidence is
admissible if: ‘‘(1) the case involves aberrant and com-
pulsive sexual misconduct; (2) the trial court finds that
the evidence is relevant to a charged offense in that
the other sexual misconduct is not too remote in time,
was allegedly committed upon a person similar to the
alleged victim, and was otherwise similar in nature and
circumstances to the aberrant and compulsive sexual
misconduct at issue in the case; and (3) the trial court
finds that the probative value of the evidence outweighs
its prejudicial effect.’’ Conn. Code Evid. § 4-5 (b).

‘‘In assessing the relevancy of such evidence, and
in balancing its probative value against its prejudicial
effect, the trial court should be guided by this court’s
prior precedent construing the scope and contours of
the liberal standard pursuant to which evidence of
uncharged misconduct previously was admitted under
the common scheme or plan exception. Lastly, prior to
admitting evidence of uncharged sexual misconduct
under the propensity exception . . . the trial court
must provide the jury with an appropriate cautionary
instruction . . . .

‘‘Recognizing the difficulties of balancing the proba-
tive value of the evidence against its prejudicial effect,
we have held that the trial court’s decision will be
reversed only whe[n] abuse of [its] discretion is mani-
fest or whe[n] an injustice appears to have been done.
. . . On review by this court, therefore, every reason-
able presumption should be given in favor of the trial
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court’s ruling.’’ (Citations omitted; internal quotation
marks omitted.) State v. Devon D., 321 Conn. 656, 666,
138 A.3d 849 (2016).

Applying these standards in the present case, we con-
clude that the trial court properly exercised its discre-
tion in permitting the cases to be tried together because
the evidence in both cases was cross admissible. On
appeal, the defendant does not challenge the trial
court’s finding that the cases involved aberrant and
compulsive sexual misconduct, so we turn first to the
question of relevancy. It is undisputed that the incidents
alleged by both G and K were not too remote in time
from each other, and were allegedly committed upon
similar persons (i.e., the defendant’s prepubescent
daughters). See, e.g., id., 667 (‘‘[a]ll three victims are
prepubescent children of similar age who are the defen-
dant’s biological children’’). The gravamen of the defen-
dant’s argument on appeal is that his conduct with
respect to G and K was not sufficiently similar in nature
and circumstances. Specifically, he argues that G’s
claims were more severe and ‘‘of a slightly different
nature’’ than K’s claims. We disagree.

With respect to the similarity of conduct, our
Supreme Court repeatedly has recognized that it ‘‘need
not be so unusual and distinctive as to be like a signature
. . . [but] [r]ather, the question is whether the evidence
is sufficiently similar to demonstrate a propensity to
engage in the type of aberrant and compulsive criminal
sexual behavior with which he . . . [was] charged.’’
(Citation omitted; internal quotation marks omitted.)
Id., 668. We find our Supreme Court’s decision in State
v. Devon D., supra, 321 Conn. 656, instructive on this
issue. There, the defendant was charged with crimes
in connection with the sexual abuse of his three chil-
dren, one girl and two boys. Id., 658–59. On appeal, the
defendant argued that the trial court erred in denying
his motion to sever the three cases against him. Id.,
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662. Our Supreme Court rejected that argument and
held that pursuant to DeJesus, the evidence concerning
all three of the defendant’s children was cross admissi-
ble. Id., 666.

The court in Devon D. concluded that the defendant’s
conduct as to each victim was ‘‘sufficiently similar to
demonstrate that he had a propensity toward aberrant
sexual behavior.’’ Id., 667. The daughter claimed that
the defendant placed his penis on her stomach; touched
her vagina with his fingers; poured lotion on her body;
ejaculated on her body; inserted his finger into her
vagina while bathing her and using a rag, causing her
to bleed; forced her to watch a pornographic movie
with her siblings; warned her not to tell anyone about
the abuse; penetrated her vaginally with his penis;
attempted to penetrate her anally with his penis; forced
her to perform fellatio on him, causing her to vomit;
put vinegar, or a substance that stung, on her vagina
and in her ear; and tried to put his penis in her ear,
causing it to bleed. Id., 659–60. One of the sons claimed
that the defendant: inserted a rag-covered finger into
his anus; rubbed his penis; forced him to watch a porno-
graphic movie with his siblings; and warned him not
to tell anyone about the abuse. Id., 660. The other son
claimed that the defendant inserted his finger into his
anus, and that he had been using a rag but the rag
‘‘ ‘slipped’ ’’; squeezed his penis; pulled back his fore-
skin; made him shower with his brother; forced him
to watch a pornographic movie with his siblings; and
warned him not to tell his mother about the bathing.
Id. The abuse occurred during the defendant’s unsuper-
vised visitation with the children at his home or his
mother’s home. Id., 667.

As to the similarity of the conduct with respect to
each of the victims, the court noted the following simi-
larities: (1) the abuse occurred when the defendant had
time alone with each of the victims; (2) the defendant
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had forced all of the victims to watch a pornographic
movie; (3) the defendant abused each victim in the
shower under the guise of bathing them with a rag; (4)
the purported bathing of the victims resulted in digital
vaginal or anal penetration; (5) the defendant touched
each of the victims inappropriately when he was not
using the rag; and (6) the defendant warned each of
the victims not to tell anyone about his conduct. Id.,
667–68. As to the fact that his abuse of his daughter
varied from the abuse of his sons, the court concluded:
‘‘As we discussed previously in this opinion, the defen-
dant engaged in multiple types of similar conduct with
all three victims. The fact that the defendant was
unclothed during his abuse of [his daughter] and
engaged in additional types of sexual misconduct with
her does not outweigh these numerous similarities or
erode the probative value of that evidence.

‘‘In addition, the fact that the defendant engaged in
additional types of sexual misconduct with [his daugh-
ter] does not render his conduct with her so much more
severe and shocking than his conduct with [his sons]
that severance is required. As the trial court correctly
noted, the allegations in all three cases were shocking,
and the defendant’s inappropriate touching and digital
penetration of all three victims can only be character-
ized as severe. The fact that the defendant engaged in
additional types of sexual misconduct with [his daugh-
ter] does not render the defendant’s conduct toward
[his sons] any less severe. Even if the conduct toward
[the daughter] was significantly more egregious than
his conduct toward [the sons], however, this court pre-
viously has upheld the admission of uncharged sexual
misconduct when it differed in degree from the charged
conduct.’’ Id., 669.

Here, there were numerous similarities between the
allegations of G and K, including: (1) the abuse began
at a young, prepubescent age; (2) the abuse occurred
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when the defendant was alone with his children, or
when other family members slept; (3) all of the abuse
occurred in the family home; (4) on some occasions,
the defendant would bring both G and K to his bedroom,
lay them on the bed, and sexually abuse them; (5) the
abuse involved the defendant touching G’s and K’s vagi-
nas, performing oral sex on each of them, and touching
their breasts with either his mouth or his hands; and (7)
both G and K claimed that the abuse either drastically
decreased or ceased when they began menstruating. As
our Supreme Court concluded in Devon D., we similarly
conclude here that the fact that G claimed that the
defendant began abusing her at a younger age and
engaged in additional types of sexual misconduct with
her does not outweigh the numerous similarities, nor
does it render his misconduct with respect to G more
severe and shocking than his misconduct with respect
to K. Given the similarities between the conduct toward
G and K, and in view of the standard of admissibility
governing the use of prior misconduct evidence in sex-
ual assault cases, we conclude that the trial court’s
conclusion that the alleged conduct of the defendant
toward G and K was similar was proper.

Having determined that the evidence was relevant to
prove that the defendant had a propensity to engage
in aberrant sexual behavior, we turn to whether the
probative value of the evidence outweighed its prejudi-
cial effect. The defendant argues that because ‘‘both of
the joined cases depended solely on the credibility of
the witnesses and lacked any physical or other corrobo-
rating evidence,’’ it was unduly prejudicial to join the
cases because ‘‘the danger is great that the jury would
have used the evidence cumulatively.’’ We are not per-
suaded.

‘‘We previously have held that the process of balanc-
ing probative value and prejudicial effect is critical to
the determination of whether other crime[s] evidence
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is admissible. . . . At the same time, however, we . . .
do not . . . requir[e] a trial court to use some talis-
manic phraseology in order to satisfy this balancing
process. Rather . . . in order for this test to be satis-
fied, a reviewing court must be able to infer from the
entire record that the trial court considered the prejudi-
cial effect of the evidence against its probative nature
before making a ruling. . . . In conducting this balanc-
ing test, the question before the trial court is not
whether [the evidence] is damaging to the defendant
but whether [the evidence] will improperly arouse the
emotions of the jur[ors].’’ (Citation omitted; internal
quotation marks omitted.) State v. Devon D., supra, 321
Conn. 673.

We are satisfied that the trial court weighed the preju-
dicial effect of the evidence against its probative value
before ruling on the cross admissibility of this evidence.
After hearing argument from both parties, the court
acknowledged in its memorandum of decision that evi-
dence of child sex abuse was harmful to the defendant,
but also noted that prior acts of similar sexual abuse
of children are highly probative. ‘‘Although evidence of
child sex abuse is undoubtedly harmful to the defen-
dant, that is not the test of whether evidence is unduly
prejudicial. Rather, evidence is excluded as unduly prej-
udicial when it tends to have some adverse effect upon
a defendant beyond tending to prove the fact or issue
that justified its admission into evidence.’’ (Emphasis
in original; internal quotation marks omitted.) State v.
Daniel W., supra, 180 Conn. App. 94–95. On appeal,
the defendant does not explain how this evidence, if
admitted as uncharged sexual misconduct at separate
trials, would have been unduly prejudicial by showing
more than his propensity to sexually assault his daugh-
ters. We note that ‘‘propensity is the precise purpose
for which our legislature and courts have allowed such
evidence to be admitted and considered.’’ Id., 95. We
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conclude that the court correctly found that the prejudi-
cial effect of the evidence did not outweigh its probative
value, and that the evidence was cross admissible.
Therefore, we need not consider whether the trial court
properly applied the Boscarino factors.21 See State v.
Devon D., supra, 321 Conn. 666 n.6.

In sum, we conclude that the trial court properly
exercised its discretion in permitting the two cases

21 We also note that, even if we were to assume arguendo that the joinder
of the informations resulted in prejudice to the defendant, we would con-
clude that the court’s repeated and detailed jury instructions cured any
prejudice. First, after the jury was impaneled and sworn in, the court
instructed the jury that the charges set forth in the information were to
be considered as separate counts. Second, during trial, the court again
emphasized that the jury was required to ‘‘independently evaluate each and
every [count] of the information,’’ and make independent determinations
of guilt or innocence on each count. Third, the court reiterated these instruc-
tions during its final charge. ‘‘It is well established that [t]he jury [is] pre-
sumed to follow the court’s directions in the absence of a clear indication
to the contrary.’’ (Internal quotation marks omitted.) State v. Davis, 98 Conn.
App. 608, 624, 911 A.2d 753 (2006), aff’d, 286 Conn. 17, 942 A.2d 373 (2008),
overruled in part on other grounds by State v. Payne, 303 Conn. 538, 549,
34 A.3d 370 (2012).

Nonetheless, the defendant argues that ‘‘[a]lthough the defendant was
acquitted of the allegations brought by [G], that doesn’t necessarily resolve
whether the defendant was prejudiced by the joinder,’’ and cites our Supreme
Court’s decision in Boscarino for the proposition that ‘‘[a]cquittal of some
charges doesn’t necessarily guarantee that the jury considered the evidence
in each case separately.’’ We are not persuaded.

In Davis, the defendant was charged with crimes relating to three separate
incidents in three informations. State v. Davis, supra, 98 Conn. App. 611.
Those informations were joined for trial. Id. The jury returned verdicts of
guilty on all charges related to two of those incidents, but a verdict of not
guilty on all charges related to the third incident. Id., 624–25. This court
affirmed the judgments of conviction, and on appeal, our Supreme Court
noted that ‘‘by acquitting the defendant of all of the offenses charged in
[one] case, the jury evidently was able to keep the three cases separate and
did not blindly condemn the defendant on the basis of the evidence adduced
in the [other] case.’’ State v. Davis, 286 Conn. 17, 37, 942 A.2d 373 (2008),
overruled in part on other grounds by State v. Payne, 303 Conn. 538, 549,
34 A.3d 370 (2012). Here, the jury returned verdicts of not guilty on all
charges related to the allegations made by G, and of guilty on all charges
related to the allegations made by K. We conclude that acquittal of the
charges related to G’s allegations demonstrates that the jury properly consid-
ered each information separately. See also State v. Rodriguez, 91 Conn.
App. 112, 120–21, 881 A.2d 371 (acquittal of one of eight counts charged
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against the defendant to be tried jointly. The defendant
cannot demonstrate that he was substantially preju-
diced by the joinder because the evidence in both cases
would have been cross admissible to show that he had
a tendency or a propensity to engage in aberrant and
compulsive sexual misconduct.

IV

The defendant finally claims that the trial court
improperly denied his motion to allow him to make an
opening statement to the jury. Although he acknowl-
edges that Connecticut law does not guarantee counsel
the right to make an opening statement, the defendant
argues that ‘‘[d]enying the defendant’s request pre-
vented the defendant a fair opportunity to present his
case.’’ We are not persuaded.

The following procedural history is relevant to our
resolution of this claim. On February 26, 2015, defense
counsel Richard P. Silverstein filed a written motion
requesting that the court permit him to give an opening
statement. On the first day of trial, prior to the com-
mencement of evidence, the court heard argument on
this motion. The court stated its intention to allow coun-
sel to introduce themselves to the jury, but ‘‘not get
into any of the facts of the case.’’ Defense counsel
responded: ‘‘Well, I was hoping you’d let me go a little
further than that. What I would like to do, if there’s no
objection, was to indicate what I would do, you know,
I didn’t pick this jury, but in voir dire I cover a number
of areas and that maybe cocounsel wouldn’t have gone
into. What I would like to be able to say to this jury is
that the allegations themselves are poison, that the only
thing worse than being a child molester is being accused
of being a child molester, that I understand in cases
such as this it is very difficult to afford the defendant

demonstrated that jury was able to consider each count separately), cert.
denied, 276 Conn. 909, 886 A.2d 423 (2005).
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the presumption of innocence. I know this. And it’s also
very hard to hold them to their burden of proof.

‘‘And I want to explain to them that the burden of
proof in a sexual assault case is the same burden of
proof in [a] disorderly conduct case. I want to explain
to them that probability is here and beyond a reasonable
doubt is up here, and it’s the—that what keeps criminal
defense attorneys up at night is, we worry that the
closer they come to reaching their burden, the harder
it is for the jury to return a not guilty verdict, should
they fall just short in reaching that burden, that they
may be in the unenviable position of thinking my client
is probably guilty, but are mandated by law, should they
have a doubt based upon a reason found in the evidence
or a lack of evidence, to acquit my client, and that they
have taken an oath to do so; something like that.’’

The state responded that defense counsel’s proposed
opening statement was more akin to closing argument.
The state also noted that many of the areas that defense
counsel wanted to address in his opening statement
already had been covered by his cocounsel, Attorney
Samantha Kretzmer, during jury selection.

In an oral ruling, the court denied the defendant’s
motion to give an opening statement. The court noted
that it planned to ‘‘give preliminary instructions to the
jury before the evidence starts that touch upon certain
of the items just referenced by counsel for the defen-
dant,’’ and that ‘‘much of the items just referenced by
Mr. Silverstein were adequately covered by Attorney
Kretzmer’s more than thorough jury selection process,’’
and that Attorney Silverstein had previously requested
that the court permit him to conduct the evidentiary
portion of the trial and Attorney Kretzmer the jury selec-
tion. The court stated that it would allow defense coun-
sel and the state to introduce themselves to the jury,
and that ‘‘all of the other items referenced by counsel
can be addressed during closing argument.’’
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After the jury entered the courtroom, the court
informed it: ‘‘Before I go over some preliminary instruc-
tions, before the evidence starts, it’s been a few weeks
since you were all here, I’m going to have each attorney
just briefly introduce themselves, so you know who
the players are, again, and then I’ll give you my brief
instructions.’’ After the state briefly addressed the jury,
defense counsel addressed it as follows: ‘‘Good morn-
ing. I don’t know any of you people. As you are aware,
I’ve been called down to try the case. My trial schedule
prevented me from doing the voir dire, [as] I was on
trial in New Haven. I usually like to get to know the
people that are gonna sit on the case. In this case, it was
impossible; however, I do appreciate you all showing
up today, even though jurors were cancelled from what
I understand.

‘‘I’m from New Haven, Connecticut. I try cases all
over the state. And I’ve been doing this for thirty years.
It’s all I do, is criminal defense work. I understand this
is—this particular case is going to be difficult. You’re
gonna hear a lot of difficult testimony. It’s the type of
case that elicits an emotional response for most people.
I would only ask you to maintain your objectivity, be
dispassionate and objective when (indiscernible) the
facts of this case. And I would just ask you to be fair
and abide by your oath as a juror, which indicates that
you will decide this case fairly and impartially, based
solely on the facts that you find in this courtroom and
the law the judge gives you. Toward that end, I look
forward to working with you. Thank you.’’

In its preliminary instructions, the court instructed
the jury, inter alia, as to the presumption of innocence,
the state’s burden of proof, and the jury’s role in decid-
ing the facts of the case and applying the law as provided
by the court. Following these preliminary instructions,
the evidentiary portion of the trial commenced.
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We begin with the applicable standard of review and
the principles of law that guide our analysis. In Connect-
icut, ‘‘the right to make an opening statement to the
jury by a defendant in a criminal case is not guaranteed
by law or rule. Whether to allow an opening statement
is a decision to be left to the sound discretion of the
trial court, taking into consideration the number and
nature of the charges, the complexity of the issues, the
number of defendants and their interrelationship, and
similar factors which, when put into proper perspective
by an opening statement, would serve to clarify the
issues and focus the attention of the jury upon the
matters it must decide.’’ State v. Ridley, 7 Conn. App.
503, 506, 509 A.2d 546, cert. denied, 201 Conn. 803, 513
A.2d 698 (1986).

Under this standard, the court did not abuse its dis-
cretion when it denied the defendant’s motion to make
an opening statement. Defense counsel sought to
address the jury, because he did not have the opportu-
nity to do so during voir dire, about the nature of the
allegations against the defendant, the difficulty in
affording the presumption of innocence in ‘‘cases such
as this,’’ and the state’s burden of proof. The court
observed that cocounsel, Attorney Kretzmer, covered
much of this material during jury selection, and further
noted that Attorney Silverstein himself had requested
that the court permit Attorney Kretzmer to conduct
jury selection and Attorney Silverstein to conduct the
evidentiary portion of the trial. Furthermore, the court’s
statement that ‘‘all of the other items referenced by
counsel’’ could be addressed during closing argument
indicated its belief that defense counsel intended to
offer argument more appropriate for closing arguments.
It is well within the trial court’s discretion to prohibit
defense counsel from making legal argument in an open-
ing statement. See State v. Book, 155 Conn. App. 560,
577, 109 A.3d 1027 (concluding that trial court acted well



Page 48A CONNECTICUT LAW JOURNAL July 3, 2018

128 JULY, 2018 183 Conn. App. 128

Jenzack Partners, LLC v. Stoneridge Associates, LLC

within discretion in limiting defense counsel’s opening
remarks because it anticipated that defense counsel
would present jury with legal argument), cert. denied,
318 Conn. 901, 122 A.3d 632 (2015), cert. denied,
U.S. , 136 S. Ct. 2029, 195 L. Ed. 2d 219 (2016).

Furthermore, the defendant is unable to show that
he was harmed by any claimed error. Although the court
permitted counsel to introduce themselves to the jury,
defense counsel in fact went beyond mere introduction
and robustly addressed the jury regarding: (1) his inabil-
ity to conduct voir dire in this case; (2) the nature of
his practice; (3) the ‘‘difficult’’ testimony that the jury
would hear during this case; and (4) the jury’s duty to
be objective and ‘‘decide this case fairly and impartially,
based solely on the facts that you find in this courtroom
and the law the judge gives you.’’ In light of this state-
ment, the court’s observation that many of the topics
that Attorney Silverstein wished to address were cov-
ered by cocounsel during voir dire, and the court’s pre-
liminary instructions to the jury, we conclude that the
defendant was not deprived, in any meaningful way,
from addressing the jury prior to the receipt of evidence.
The court did not abuse its discretion.

The judgment is affirmed.

In this opinion the other judges concurred.

JENZACK PARTNERS, LLC v. STONERIDGE
ASSOCIATES, LLC, ET AL.

(AC 39880)
DiPentima, C. J., and Lavine and Eveleigh, Js.

Syllabus

The plaintiff brought this action seeking to foreclose on a certain mortgage
of the defendant J. The named defendant had obtained a construction
loan from the original lender, S Co., which assigned the mortgage and
note to the plaintiff. The note was secured by various personal guaran-
tees that were executed in favor of S Co., including a nonrecourse
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guarantee executed by J that was limited solely to her interest in certain
real property in Cromwell. J executed two subsequent reaffirmations
of her guarantee in connection with certain modifications of the note,
and she executed a mortgage in favor of S Co. on the Cromwell property.
After the named defendant defaulted on the underlying note, the plaintiff
commenced this action, seeking, inter alia, to foreclose on J’s mortgage.
At trial, the plaintiff argued that the assignment of the note necessarily
carried with it an assignment of all the underlying guarantees, including
J’s limited guarantee. The plaintiff introduced into evidence, inter alia,
an exhibit purporting to demonstrate the current amount due on the
note. The trial court rendered a judgment of strict foreclosure in favor
of the plaintiff and, subsequently, awarded the plaintiff attorney’s fees,
and J appealed to this court. Held:

1. J could not prevail on her claim that because her limited guarantee was
not specifically assigned from S Co. to the plaintiff, the plaintiff lacked
standing to foreclose on the mortgage; although the allonge that assigned
the note to the plaintiff did not explicitly incorporate or mention J’s
limited guarantee, an examination of the surrounding circumstances
demonstrated that S Co. intended to equitably assign the underlying
guarantees as part of its assignment of the underlying note, as J’s intent
in executing her limited guarantee was to collateralize the named defen-
dant’s note with her interest in the Cromwell property, the underlying
guarantees, which had no independent value other than to secure the
note, were the only documents that gave the note any value, and, thus,
it could be reasonably assumed that the intention of S Co. in assigning
the note to the plaintiff was to assign its rights under the note and the
secondary obligations that gave the note its value.

2. The trial court erred in holding that the plaintiff had established the
amount of debt due on the note: at trial, the plaintiff had introduced a
certain exhibit, which was admitted under the business record exception
to the hearsay rule, that computed the amount due on the note through
the testimony of a witness, B, who admitted that his knowledge of the
starting balance due on the note, as reflected on the computation in
the exhibit, came from data submitted by S Co. when the plaintiff pur-
chased the loan, and although B testified that S Co. had attested to how
much was due on the note as of the date of the plaintiff’s purchase, B
had no personal knowledge concerning the starting balance because he
was not involved in the negotiation or acquisition of the note from S
Co., and, thus, the starting balance used in the computation of debt in
the exhibit was inadmissible hearsay; moreover, although B testified
that the computation of debt was made and kept by the plaintiff in the
ordinary course of its business, there was no evidence in the record
regarding S Co.’s business records or its duty to report an accurate
starting balance to the plaintiff, the starting balance was not calculated
by the plaintiff and was received, rather than made, in the ordinary
course of its business, which failed to satisfy the first requirement for
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admissibility under the applicable statute (§ 52-180), and the erroneous
evidentiary ruling was necessarily harmful to J because it directly impli-
cated the amount she owed under the note.

3. J could not prevail on her claim that the trial court improperly admitted
into evidence, in support of the plaintiff’s claim for attorney’s fees,
certain unauthenticated documents that listed R Co., a nonparty, as the
party entitled to fees; on the basis of the language of the guarantee, the
trial court properly determined that the plaintiff was entitled to recover
attorney’s fees and expenses pending an appropriate evidentiary show-
ing, as the bills appended to the plaintiff’s exhibit in support of the
amount of its attorney’s fees identified the plaintiff as the client by its
unique client number and each entry listed the bill as pertaining to the
present matter, and although those bills also included a reference to R
Co., the plaintiff’s attorney testified that the reference was included for
mailing purposes only because there had been a prior issue with the
plaintiff receiving its bills at its listed business address, and the trial
judge, as the sole arbiter of the credibility of the witnesses and the
weight to be given specific testimony, was free to accept that testimony
and did not abuse its discretion by admitting the challenged exhibit
into evidence.

Argued February 14—officially released July 3, 2018

Procedural History

Action seeking, inter alia, to foreclose a mortgage on
certain real property owned by the defendant Jennifer
Tine et al., and for other relief, brought to the Superior
Court in the judicial district of Middlesex, where the
named defendant et al. were defaulted for failure to
appear; thereafter, the action was withdrawn as to the
defendant Joseph Tine; subsequently, the matter was
tried to the court, Domnarski, J.; judgment for the
plaintiff and of strict foreclosure, from which the defen-
dant Jennifer Tine appealed to this court; thereafter,
the court, Domnarski, J., granted the plaintiff’s motion
for attorney’s fees, and the defendant Jennifer Tine filed
an amended appeal. Reversed in part; new trial.

Richard P. Weinstein, with whom, on the brief, was
Sarah Black Lingenheld, for the appellant (defendant
Jennifer Tine).
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Houston P. Lowry, with whom, on the brief, was
Dale M. Clayton, for the appellee (plaintiff).

Opinion

EVELEIGH, J. The defendant Jennifer Tine1 appeals
from the judgment of strict foreclosure rendered by the
trial court in favor of the plaintiff, Jenzack Partners,
LLC. On appeal, the defendant claims that the trial court
improperly: (1) held that Sovereign Bank had assigned
the defendant’s guarantee to the plaintiff and the plain-
tiff had standing to foreclose on the mortgage; (2) deter-
mined that the plaintiff had established the amount of
debt due on the subject note; and (3) granted attorney’s
fees and costs to the plaintiff. We agree with the defen-
dant’s second claim and, accordingly, we reverse the
judgment of the trial court only as to Jennifer Tine.

The following facts and procedural history are rele-
vant to our resolution of the issues on appeal. On July
13, 2006, the named defendant, Stoneridge Associates,
LLC (Stoneridge), obtained a construction loan in the
amount of $1,650,000 from a nonparty, Sovereign Bank
(Sovereign). At that time, Stoneridge executed a promis-
sory note (Stoneridge note) evidencing its promise to
repay the loan. The note was secured by various per-
sonal guarantees; Premier, Gattinella, Snow and Joseph
Tine each executed guarantees in favor of Sovereign
guaranteeing repayment of the sums due under the note.
See footnote 1 of this opinion. On December 23, 2008,
the Stoneridge note was modified via a modification

1 Stoneridge Associates, LLC (Stoneridge), Premier Building & Develop-
ment, Inc. (Premier), Ronald Gattinella, Joseph Tine also known as Giuseppe
Tine (Joseph Tine), Patrick Snow, and Webster Bank are also named as
defendants in this action. With the exception of Jennifer Tine and Joseph
Tine, all defendants were defaulted for failure to appear or plead. During
the pendency of the foreclosure action, Joseph Tine, the defendant’s former
husband and a member of Stoneridge, filed a petition in bankruptcy and
the claims against him were subsequently discharged. For the purposes of
this opinion, any reference to the defendant is to Jennifer Tine only.
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agreement. On the same date, the defendant executed
a limited guarantee in favor of Sovereign guaranteeing
repayment of the sum due under the Stoneridge note as
modified. In order to secure their respective guarantees,
the defendant and Joseph Tine executed a mortgage
(Tine mortgage) in favor of Sovereign on their residen-
tial property located at 8 Black Birch Drive in Crom-
well.2 The defendant’s nonrecourse guarantee limited
her liability solely to her interest in the Cromwell prop-
erty. On August 27, 2009, and May 6, 2010, the defendant
executed reaffirmations of her guarantee in connection
with subsequent modifications of the Stoneridge note.

On March 22, 2012, Sovereign assigned its mortgage
and interests in the Stoneridge note to the plaintiff.3

In August, 2012, the plaintiff commenced this action,
seeking, inter alia, to foreclose on the Tine mortgage.
In the operative revised complaint dated April 2, 2013,
the plaintiff alleged that, because Stoneridge had
defaulted on the underlying Stoneridge note, the plain-
tiff was entitled to declare the entire balance of the
note due and payable. The plaintiff alleged that Sover-
eign had assigned all of its interests in the Stoneridge
note, including continuing guarantees executed by Pre-
mier, Gattinella, Snow and Joseph Tine, the limited
guarantee executed by the defendant, and the Tine
mortgage.4 Because the plaintiff was the current holder
of the Stoneridge note, the plaintiff claimed it was enti-

2 The Tine mortgage was recorded in the Cromwell land records on January
7, 2009. When the defendant executed her limited guarantee, she and Joseph
Tine were joint owners of the Cromwell property. Joseph Tine subsequently
transferred his interest in the property to the defendant in connection with
his bankruptcy proceedings. At the time of the foreclosure judgment, the
defendant was the sole owner of the Cromwell property.

3 Specifically, Sovereign and the plaintiff executed an allonge endorsing
the Stoneridge note to the plaintiff as the obligee of the note. The Tine
mortgage was assigned to the plaintiff though an ‘‘Assignment of Open-End
Mortgage Deed.’’

4 See footnote 1 of this opinion.
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tled collect on all underlying guarantees and foreclose
on the mortgage.

On April 26, 2013, the defendant filed an answer that
denied the substance of the complaint and asserted as
special defenses lack of consideration, unclean hands,
and equitable estoppel. A bench trial was held on August
16, 2016. At trial, the plaintiff claimed that the assign-
ment of the Stoneridge note necessarily carried with it
an assignment of all underlying guarantees, including
the defendant’s limited guarantee secured by the Tine
mortgage. The plaintiff also introduced into evidence
exhibit 22, a computation of the current amount due
on the note. In response, the defendant claimed that
the court lacked subject matter jurisdiction to render
a judgment of foreclosure against her because her guar-
antee was not specifically assigned to the plaintiff in
the allonge. The defendant also claimed that the plaintiff
failed to establish the amount of debt due on the note
because evidence of the computation of debt, which
included a starting balance provided to the plaintiff
by Sovereign, was inadmissible hearsay. Following the
trial, both parties filed posttrial briefs. On December
1, 2016, the trial court issued a memorandum of decision
entering an order of strict foreclosure on the Tine mort-
gage. The court held that the plaintiff had standing to
foreclose the mortgage that secured the defendant’s
guarantee and that the plaintiff had established the
amount of debt due on the note through the testimony
of William Buland, the plaintiff’s authorized representa-
tive, and the computation of debt in exhibit 22. This
appeal followed. Additional facts will be set forth as
necessary.

On appeal, the defendant argues that the trial court
improperly (1) held that the plaintiff had standing to
foreclose on the Tine mortgage; (2) determined that
the plaintiff’s exhibit 22 was sufficient to establish the
amount due on the subject note; and (3) awarded the
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plaintiff attorney’s fees and expenses. Although we
agree with the defendant’s second claim and, accord-
ingly, reverse the trial court’s judgment and remand the
case for a new trial, we address both the defendant’s
first claim, which pertains to subject matter jurisdiction,
and her third claim as an issue likely to arise on remand.

I

The defendant’s first claim is that the court improp-
erly found that the plaintiff had standing to bring an
action to foreclose on the Tine mortgage. She argues
that the plaintiff lacked standing because her limited
guarantee was not specifically assigned from Sovereign
to the plaintiff in the allonge. In response, the plaintiff
argues that the court properly found that it had standing
to foreclose the Tine mortgage because the assignment
of the Stoneridge note operated as an assignment of
the underlying guarantees securing it. We agree that
the plaintiff has standing.

We set forth our standard of review and applicable
legal principles. ‘‘The issue of standing implicates the
trial court’s subject matter jurisdiction and therefore
presents a threshold issue for our determination.’’
(Internal quotation marks omitted.) D’Amato Invest-
ments, LLC v. Sutton, 117 Conn. App. 418, 421, 978
A.2d 1135 (2009). ‘‘Standing is the legal right to set
judicial machinery in motion. One cannot rightfully
invoke the jurisdiction of the court unless he [or she]
has, in an individual or representative capacity, some
real interest in the cause of action, or a legal or equitable
right, title or interest in the subject matter of the contro-
versy. . . . When standing is put in issue, the question
is whether the person whose standing is challenged is
a proper party to request an adjudication of the issue
. . . . Because standing implicates the court’s subject
matter jurisdiction, the plaintiff ultimately bears the
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burden of establishing standing. . . . Because a deter-
mination regarding the trial court’s subject matter juris-
diction raises a question of law, [the standard of] review
is plenary.’’ (Internal quotation marks omitted.) Valley
National Bank v. Marcano, 174 Conn. App. 206, 210–11,
166 A.3d 80 (2017).

‘‘A guarantee, similar to a suretyship, is a contract,
in which a party, sometimes referred to as a secondary
obligor, contracts to fulfill an obligation upon the
default of the principal obligor.’’ (Internal quotation
marks omitted.) One Country, LLC v. Johnson, 137
Conn. App. 810, 816, 49 A.3d 1030 (2012), aff’d, 314
Conn. 288, 101 A.3d 933 (2014). Our Supreme Court
has recognized the general principle that ‘‘a guarantee
agreement is a separate and distinct obligation from
that of the note or other obligation.’’ JP Morgan Chase
Bank, N.A. v. Winthrop Properties, LLC, 312 Conn. 662,
675, 94 A.3d 622 (2014). As our Supreme Court stated,
‘‘a guarantor’s liability does not arise from the debt or
other obligation secured by the mortgage; rather, it
flows from the separate and distinct obligation incurred
under the guarantee contract. . . . [The] guarantor [is
not] liable for the debt secured by the mortgage; rather,
the guarantor is liable for what he or she agreed to in
the [guarantee].’’ (Citations omitted; internal quotation
marks omitted.) Id., 676.

The defendant argues that the plaintiff lacks standing
to enforce her limited guarantee because, although the
Stoneridge note was assigned from Sovereign to the
plaintiff, her limited guarantee itself never was assigned
to the plaintiff. The defendant correctly points out that
the allonge did not explicitly incorporate or mention
the limited guarantee signed by the defendant. The lan-
guage of the allonge, however, does not by itself control
our resolution of the issue; we also may examine the
language of the guarantee. See D’Amato Investments,
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LLC v. Sutton, supra, 117 Conn. App. 422. The defen-
dant’s guarantee states the following in relevant part:
‘‘Guarantor does hereby fully guarantee that Borrower
shall duly and punctually perform all of its other obliga-
tions, covenants and conditions contained in the Note
and Loan Documents.’’ Because the language of the
guarantee itself does not shed light on the effect of a
subsequent assignment, our resolution of the issue of
standing depends on whether the assignment of the
Stoneridge note from Sovereign to the plaintiff also
operated as an assignment of the defendant’s underlying
limited guarantee such that the plaintiff can foreclose
on the Tine mortgage securing the guarantee.

Neither party has identified a Connecticut case that
is factually on point with the present one, and our courts
have considered this issue infrequently. See JP Morgan
Chase Bank, N.A. v. Winthrop Properties, supra, 312
Conn. 675. We therefore turn to the Restatement (Third)
of Suretyship and Guaranty § 13 (1996), which is persua-
sive authority and in accord with related Connecticut
case law.5

The Restatement (Third) of Suretyship and Guaranty
§ 13 sets forth the rule that when an obligee assigns its
rights under an obligation, that assignment operates as
an assignment of any secondary obligations attached
to the primary obligation. In discussing the assignment
of an obligee’s rights, subsection (5) provides: ‘‘Except
as otherwise agreed or as provided in subsection (1),6

5 Our Supreme Court previously has relied on the Restatement (Third) of
Suretyship and Guaranty to fill gaps in and support our common law. See
Lestorti v. DeLeo, 298 Conn. 466, 475 n.8, 4 A.3d 269 (2010).

6 Subsection (1) of § 13 of the Restatement (Third) of Suretyship and
Guaranty provides the exceptions for when the assignment of a secondary
obligation is prohibited: ‘‘The rights of the obligee against the secondary
obligor arising out of the secondary obligation can be assigned unless:

‘‘(a) the substitution of a right of the assignee for the right of the obligee
would materially change the duty of the second obligor or materially increase
the burden or risk imposed on by its contract; or

‘‘(b) the assignment is forbidden by statute or is otherwise ineffective as
a matter of public policy; or
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an assignment by the obligee of its rights against the
principal obligor arising out of the underlying obligation
operates as an assignment of the obligee’s rights against
the secondary obligor arising out of the secondary obli-
gation.’’ (Footnote added.) Restatement (Third), supra,
§ 13 (5). Additionally, comment (f), explains: ‘‘A second-
ary obligation, like a security interest, has value only
as an adjunct to an underlying obligation. It can usually
be assumed that a person assigning an underlying obli-
gation intends to assign along with it any secondary
obligation supporting it. Thus, unless there is an
agreement to the contrary or assignment is prohibited
pursuant to subsection (1), assignment of the underly-
ing obligation also assigns the secondary obligation.’’
Restatement (Third), supra, § 13, comment (f). Under
the rule expressed in § 13 (5) of the Restatement, there-
fore, the assignment of the Stoneridge note operates
as an assignment of the secondary obligations underly-
ing it, namely, the defendant’s limited guarantee.

The defendant claims, however, that because there
was no specific mention of her limited guarantee in the
allonge assigning the Stoneridge note to the plaintiff,
her guarantee was not assigned to the plaintiff. Our
Supreme Court addressed an analogous issue in Lem-
mon v. Strong, 59 Conn. 448, 22 A. 293 (1890), namely,
whether an assignment of a note to a subsequent holder
carried with it a related guarantee where the guarantee
was not formally assigned. In concluding that no spe-
cific assignment was necessary to enforce the related
guarantee, the court focused on the surrounding cir-
cumstances and intentions of the parties executing the
assignment. ‘‘The contract and acts of [the assignor]
. . . should be construed with reference to all the sur-
rounding circumstances, the controlling consideration
being to discover and give effect to the mutual intention

‘‘(c) the assignment is validly precluded by contract.’’ The defendant does
not claim that any of these exceptions are applicable in the present case.
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of the parties.’’ Id., 454. In holding that the guarantee
had been equitably assigned, the court reasoned, ‘‘[s]ep-
arated from the guaranty, the note had little pecuniary
value; and apart from the ownership of the note the
guaranty had but little meaning or value. They belonged
together, on the same paper, and were treated by all
concerned as forming one instrument for the recovery
of the amount due on the note.’’ Id., 452. Accordingly,
we examine the surrounding circumstances and inten-
tions of the plaintiff and Sovereign in assigning the
Stoneridge note to determine if Sovereign intended to
equitably assign the underlying guarantees as part of
its assignment of the Stoneridge note.

The present case presents an unusual set of circum-
stances. The Stoneridge note was not secured by a
mortgage on a piece of property; instead, the various
personal guarantees executed by Premier, Gattinella,
Snow, Joseph Tine and the defendant provided the col-
lateral for the loan. The defendant executed a limited
guarantee in which she personally guaranteed Stoner-
idge’s obligations under the note. That guarantee lim-
ited her liability to her interest in the Cromwell property
and was secured by the Tine mortgage. The defendant
also executed two reaffirmations of her guarantee in
2009 and 2010. It is clear, therefore, that the defendant’s
intent in executing her limited guarantee was to collat-
eralize the Stoneridge note with her interest in the
Cromwell property.

At the time of the execution of the Stoneridge note,
the underlying guarantees were the only documents that
gave the note any value. Conversely, the defendant’s
limited guarantee had no independent value other than
to secure the Stoneridge note. It can be reasonably
assumed, therefore, that the intention of Sovereign in
assigning the Stoneridge note to the plaintiff was to
assign its rights under the note and the secondary obli-
gations that gave the note its value. An assignment of
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the Stoneridge note without the guarantees would be
valueless to the plaintiff, and the plaintiff certainly
assumed that it was getting all of the rights Sovereign
had under the Stoneridge note. If Sovereign intended
to limit the operation of the transaction to the assign-
ment of the note only and not the underlying guarantees,
it easily could have done so by reserving such rights
in the allonge. Read in light of all of the surrounding
circumstances and the rule expressed in § 13 of the
Restatement (Third) of Suretyship and Guaranty, we
conclude that the parties intended the assignment of
the defendant’s limited guarantee as part of the assign-
ment of the Stoneridge note. Thus, the plaintiff has
standing to foreclose on the Tine mortgage.

II

The defendant next claims that the court erred in
holding that the plaintiff had established the amount
of debt due on the subject note. The defendant argues
that the total amount due, as shown on exhibit 22,
was based on a starting balance that was improperly
admitted into evidence under the business records
exception because it was provided by Sovereign at the
time the note was acquired by the plaintiff and, there-
fore, Buland’s testimony is inadmissible hearsay.7 In
response, the plaintiff argues that exhibit 22 was prop-
erly admitted into evidence under the business records
exception to establish the starting balance on the note.
We agree with the defendant.

The following additional facts are necessary for our
resolution of this claim. At trial, the plaintiff called
Buland to establish the amount of debt due on the note.
The plaintiff introduced a prepared computation of the

7 We note that the defendant concedes that the portion of exhibit 22
reflecting interest accrual, payments, or other transactions that occurred
after the plaintiff acquired the note were properly admitted under the busi-
ness records exception.
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amount due on the Stoneridge note to establish the
current debt on the note. The record indicates that
the defendant vigorously contested the admissibility
of exhibit 22 on the grounds that it was not properly
authenticated and was inadmissible hearsay. In
response, the plaintiff argued that the document was
admissible under the business records exception to the
hearsay rule. The court overruled the defendant’s objec-
tion and allowed exhibit 22 to be admitted into evidence
as a full exhibit.

We set forth our standard of review and applicable
legal principles on this issue. ‘‘When presented with an
evidentiary issue . . . our standard of review depends
on the specific nature of the claim presented. . . .
Thus, [t]o the extent a trial court’s admission of evi-
dence is based on an interpretation of [law], our stan-
dard of review is plenary. For example, whether a
challenged statement properly may be classified as
hearsay and whether a hearsay exception properly is
identified are legal questions demanding plenary
review. . . .

‘‘A trial court’s decision to admit evidence, if prem-
ised on a correct view of the law, however, calls for
the abuse of discretion standard of review. . . . In
other words, only after a trial court has made the legal
determination that a particular statement is or is not
hearsay, or is subject to a hearsay exception, is it vested
with the discretion to admit or to bar the evidence based
upon relevancy, prejudice, or other legally appropriate
grounds related to the rule of evidence under which
admission is being sought.’’ (Citations omitted; empha-
sis in original; internal quotation marks omitted.) Mid-
land Funding, LLC v. Mitchell-James, 163 Conn. App.
648, 653, 137 A.3d 1 (2016).

In determining the amount of the defendant’s debt
on the note, the court relied on the prepared computa-
tion of the amount due on the Stoneridge note, admitted
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as exhibit 22 under the business records exception to
the hearsay rule. Because this claim turns on whether
the trial court properly classified exhibit 22 as a busi-
ness record, our review is plenary. See id., 654.

‘‘[H]earsay is an out-of-court statement offered into
evidence to establish the truth of the matters contained
therein. . . . In the absence of personal knowledge
about the contents of a document, a witness’ statements
about the document are hearsay.’’ (Citation omitted;
internal quotation marks omitted.) New England Sav-
ings Bank v. Bedford Realty Corp., 238 Conn. 745, 757,
680 A.2d 301 (1996).

Buland, the plaintiff’s authorized representative,
admitted during voir dire that his knowledge of the
starting balance due on the note, as reflected on the
computation in exhibit 22, came from data submitted
by Sovereign when the plaintiff purchased the loan from
Sovereign. Buland testified that the bank attested to
how much was due on the note as of the date of pur-
chase; however, Buland had no personal knowledge
concerning the starting balance because he was not
involved in the negotiation or acquisition of the note
from Sovereign. Furthermore, at trial, the plaintiff did
not tender any explanation for why it did not produce
the original computation of the starting balance upon
which Buland subsequently relied in computing the
amount of debt. Because Buland did not have personal
knowledge of the starting balance of debt due on the
Stoneridge note, the starting balance used in the compu-
tation of debt in exhibit 22 was inadmissible hearsay.

The plaintiff argues that because Buland created the
computation on the basis of the starting balance
received by the plaintiff in the regular course of busi-
ness, the starting balance listed in exhibit 22 was admis-
sible under the business records exception to the
hearsay rule. ‘‘In order to establish that a document
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falls within the business records exception to the rule
against hearsay, codified at [General Statutes] § 52-180,
three requirements must be met. . . . The proponent
need not produce as a witness the person who made
the record or show that such person is unavailable but
must establish that [1] the record was made in the
regular course of any business, and [2] that it was the
regular course of such business to make such a writing
or record [3] at the time of such act, transaction, occur-
rence or event or within a reasonable time thereafter.’’
(Citation omitted; footnote omitted; internal quotation
marks omitted.) LM Ins. Corp. v. Connecticut Disman-
teling, LLC, 172 Conn. App. 622, 628–29, 161 A.3d
562 (2017).

Our Supreme Court has noted, however, that when a
document is received, rather than made, in the ordinary
course of business, it ordinarily will not satisfy the
requirements of § 52-180. In River Dock & Pile, Inc. v.
O & G Industries, Inc., 219 Conn. 787, 801, 595 A.2d
839 (1991), the court stated, ‘‘[the authorized represen-
tative] testified that the document would have been
received in the ordinary course of business, not that it
would have been made in the ordinary course of busi-
ness. The presumption that a business record is reliable
is based in large part on the entrant having a business
duty to report. . . . The mere fact that the [party]
received this letter in the ordinary course of business
and included the document in its files tells us nothing
about the motivation of the maker of record, and there-
fore would not ordinarily satisfy the requirements of
§ 52-180.’’ (Citations omitted; emphasis in original.) Id.
Additionally, the court stated: ‘‘We emphasize . . . that
the mere receipt of documents in the ordinary course
of business, in the absence of any duty owed by the
entrant to the business to prepare the record, would
not ordinarily establish such documents as business
records.’’ Id., 801 n.14.
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In the present case, Buland testified that the computa-
tion of debt was made and kept by the plaintiff in the
ordinary course of business. There is no evidence in
the record, however, regarding Sovereign’s business
records or its duty to report an accurate starting balance
to the plaintiff. The starting balance was not calculated
by the plaintiff, and therefore, it was received, rather
than made, in the ordinary course of business. Accord-
ingly, because the first requirement of § 52-180 is not
satisfied, we conclude that the starting balance as
shown on exhibit 22 was not admissible under the busi-
ness records exception.

The plaintiff does not dispute that, in the absence of
either exhibit 22 or Buland’s testimony concerning the
starting balance, there was insufficient competent evi-
dence from which the trial court properly could deter-
mine the amount of debt. The challenged evidentiary
ruling was necessarily harmful to the defendant because
it directly implicated the amount she owed under the
Stoneridge note. Where hearsay is improperly admitted
into evidence to establish the amount of debt on a
loan, the proper remedy is to reverse the trial court’s
judgment of strict foreclosure.8 See New England Sav-
ings Bank v. Bedford Realty Corp., supra, 238 Conn.
758. Because we determine that the starting balance of
the amount due on the Stoneridge note as listed on
exhibit 22 was inadmissible hearsay, we reverse the
trial court’s judgment of strict foreclosure as to the
defendant.

8 The defendant contends that the proper remedy in this case would be
a directed judgment instructing the trial court to render judgment in favor
of the defendant. Specifically, the defendant argues that, even on remand,
the plaintiff would be unable to introduce exhibit 22 into evidence under
the business records exception because the plaintiff did not offer any evi-
dence from Sovereign that it could verify the starting balance. We decline
the defendant’s invitation to speculate that the plaintiff will not be able to
produce either any representative from Sovereign or testimony to establish
the validity of the starting balance on the note.
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III

Although we are reversing the judgment of strict fore-
closure against the defendant on the second issue, we
briefly discuss, as a matter likely to arise on remand, the
defendant’s claim that the court improperly awarded
attorney’s fees to the plaintiff. Specifically, the defen-
dant claims that the court improperly admitted unau-
thenticated documents in support of the plaintiff’s claim
for attorney’s fees that listed a nonparty, ‘‘Rockstone
6 Capital, LLC,’’ as the party entitled to fees. The plaintiff
responds that the reference to ‘‘Rockstone 6 Capital,
LLC’’ was for mailing purposes only, and that the plain-
tiff’s attorney provided sufficient testimony for the
court to award reasonable attorney’s fees. We agree
with the plaintiff.

The following additional facts are relevant to our
resolution of this issue. On December 1, 2016, the court
issued its memorandum of decision entering an order
of strict foreclosure in favor of the plaintiff. Thereafter,
the plaintiff filed a motion for attorney’s fees and
expenses and, on January 11, 2017, the court held an
evidentiary hearing on the issue of attorney’s fees. In
support of its claim, the plaintiff submitted an affidavit
regarding its requests for attorney’s fees and contempo-
raneous billing records as exhibit 25. Houston Putnam
Lowry, the plaintiff’s attorney, also testified as to his
firm’s fees and expenses incurred in the course of the
litigation. Lowry testified that the billing records identi-
fied the plaintiff as the client by its unique client num-
ber, and each entry listed the matter as ‘‘Jenzack v.
Snow—Tine Foreclosure on Stoneridge.’’ Each entry
also had an additional notation, ‘‘Rockstone 6 Capital,
LLC.’’ When the defendant questioned what ‘‘Rockstone
6 Capital, LLC’’ referred to, Lowry testified that the
reference was included for mailing purposes only
because there had been a prior issue with the plaintiff
receiving its bills at its listed business address. On Janu-
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ary 12, 2017, the court granted the plaintiff’s motion for
attorney’s fees totaling $121,439.41.

We set forth the standard of review and applicable
legal principles on this issue. ‘‘Attorney’s fees in foreclo-
sure actions may be awarded pursuant to General Stat-
utes § 52-249 (a) or . . . pursuant to contract.’’ N.E.
Leasing, LLC v. Paoletta, 89 Conn. App. 766, 774, 877
A.2d 840, cert. denied, 275 Conn. 921, 883 A.2d 1245
(2005). ‘‘Where a contract provides for the payment of
attorney’s fees by a defaulting party, those fees are
recoverable solely as a contract right. . . . Therefore,
the language of the note governs the award of fees,
and we need not consider General Statutes § 52-249
(allowance of reasonable attorney’s fees in a foreclo-
sure action). Such attorney’s fees incurred language has
been interpreted by our Supreme Court . . . as permit-
ting recovery upon the presentation of an attorney’s
bill, so long as that bill is not unreasonable upon its
face and has not been shown to be unreasonable by
countervailing evidence or by the exercise of the trier’s
own expert judgment.’’ (Citations omitted; internal quo-
tation marks omitted.) Id., 778.

Our standard of review on an award of attorney’s
fees is well settled. ‘‘Whether to allow [attorney’s] fees,
and if so in what amount, calls for the exercise of
judicial discretion by the trial court. . . . An abuse of
discretion in granting [attorney’s] fees will be found
only if [an appellate court] determines that the trial
court could not reasonably have concluded as it did.’’
(Citation omitted; internal quotation marks omitted.)
Hornung v. Hornung, 323 Conn. 144, 170, 146 A.3d
912 (2016). ‘‘[T]he trial judge is the sole arbiter of the
credibility of the witnesses and the weight to be given
specific testimony and, therefore, is free to accept or
reject, in whole or in part, the testimony offered by
either party.’’ (Internal quotation marks omitted.)
LaBossiere v. Jones, 117 Conn. App. 211, 224, 979 A.2d
522 (2009).
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In the present case, the defendant’s limited guarantee
contains an indemnity provision applicable to the issue
of attorney’s fees, which provides in relevant part:
‘‘Indemnification. Guarantor shall . . . fully indem-
nify, save and hold harmless Lender from all cost and
damage which Lender may suffer by reason of any fail-
ure by Borrower to perform any of the obligations of
Borrower under the Note or Loan Documents and fully
reimburse and repay to Lender any and all costs and
expenses which Lender may incur arising from any such
failure, and from any and all loss, liability, expense,
including legal fees and cost of litigation, and damage
suffered or incurred by Lender in enforcing and procur-
ing the performance of this Guaranty and the obliga-
tions of Borrower guaranteed hereby.’’ (Emphasis
added.)

On the basis of the language in the guarantee, the
court properly concluded that the plaintiff was entitled
to recover attorney’s fees and expenses pending an
appropriate evidentiary showing. The defendant does
not challenge the reasonableness of the fees awarded;
instead, she challenges only the reference to ‘‘Rock-
stone 6 Capital, LLC’’ and claims that the billing records
identified someone other than the plaintiff as the client
entitled to attorney’s fees. We are not persuaded. The
court was free to weigh the exhibit containing refer-
ences to ‘‘Rockstone 6 Capital, LLC’’ as well as Lowry’s
testimony in determining whether the plaintiff had
established that it was entitled to the attorney’s fees
requested in exhibit 25. Accordingly, we conclude that
the court did not abuse its discretion regarding the
admission of exhibit 25.

The judgment is reversed only as to Jennifer Tine
and the case is remanded for a new trial; the judgment
is affirmed in all other respects.

In this opinion the other judges concurred.
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Syllabus

The plaintiff appealed to this court from the decision of the Compensation
Review Board affirming the decision of the Workers’ Compensation
Commissioner determining that she was no longer entitled to temporary
total disability benefits. The plaintiff had sustained certain compensable
injuries in the course and scope of her employment with the defendant
company, S Co., which accepted compensability and paid her temporary
total disability benefits. Thereafter, the defendants filed a form 36, seek-
ing to discontinue those benefits on the ground that the plaintiff had
achieved maximum medical improvement. At an informal hearing, the
commissioner approved the form 36, but the plaintiff objected and
requested a formal hearing to address the form 36 and the discontinua-
tion of benefits. The commissioner subsequently held a formal hearing
on the form 36 to determine whether the plaintiff had achieved maximum
medical improvement. At the hearing, the plaintiff did not provide evi-
dence or argue that she had not reached maximum medical improvement
but, instead, raised a vocational total disability claim pursuant to Oster-
lund v. State (135 Conn. 498) and sought to present evidence in support
of that claim. The commissioner did not permit the plaintiff to present
such evidence but repeatedly invited her to return in three weeks for
a hearing to present evidence that she was vocationally totally disabled.
Following the hearing, the commissioner granted the form 36, determin-
ing that the plaintiff had reached maximum medical improvement and
that she had a work capacity. The plaintiff thereafter appealed to the
board, which affirmed the commissioner’s decision. On the plaintiff’s
appeal to this court, held:

1. The plaintiff could not prevail on her claim that the commissioner violated
her right to due process by not permitting her to present evidence in
support of her Osterlund claim at the formal hearing: the commissioner’s
decision did not prejudicially affect the plaintiff’s substantive rights, as
she inexplicably declined the commissioner’s invitation to return in
three weeks for a hearing to present evidence that she was vocationally
totally disabled, and, thus, she could not demonstrate how she was
harmed by the commissioner’s decision when she could have returned
three weeks later to pursue her Osterlund claim; moreover, the commis-
sioner’s decision to bifurcate the plaintiff’s claim protected the defen-
dants’ due process rights, as the plaintiff did not provided the defendants
with notice of her claim, and if the commissioner had permitted the
plaintiff to present evidence in support thereof, the defendants would
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have been subjected to trial by ambuscade, in violation of their cogniza-
ble due process right to notice.

2. The plaintiff’s claim that the commissioner erred in determining that she
was not totally disabled pursuant to Osterlund was not ripe for review;
the plaintiff opted not to pursue this claim despite the commissioner’s
invitation to do so, and, as a result, it was not litigated, and for this
court to review it on appeal would violate the principles of ripeness by
prematurely adjudicating a hypothetical claim.

Argued March 20—officially released July 3, 2018

Procedural History

Appeal from the decision of the Workers’ Compensa-
tion Commissioner for the Sixth District determining
that the plaintiff was no longer entitled to certain dis-
ability benefits, brought to the Compensation Review
Board, which affirmed the commissioner’s decision,
and the plaintiff appealed to this court. Appeal dis-
missed in part; affirmed.

Jennifer B. Levine, with whom was Harvey L.
Levine, for the appellant (plaintiff).

Neil J. Ambrose, for the appellees (defendants).

Opinion

KELLER, J. The plaintiff, Barbara Mikucka, appeals
from the decision of the Compensation Review Board
(board) affirming the decision of the Workers’ Compen-
sation Commissioner for the Sixth District (commis-
sioner) that she was no longer entitled to temporary
total disability benefits after reaching maximum medi-
cal improvement. The plaintiff claims that (1) the com-
missioner, by not allowing her to present evidence to
prove that she did not have a work capacity, violated
her right to due process, and (2) the commissioner
erred in determining that she was not totally disabled.
We affirm the decision of the board and dismiss the
appeal as to the second claim.
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The following facts and procedural history are rele-
vant to this appeal. The plaintiff worked for the defen-
dant employer, St. Lucian’s Residence, Inc.,1 as a cook.
The plaintiff sustained compensable bilateral shoulder
injuries in the course and scope of her employment on
May 10, 2011. The defendants accepted compensability
for the plaintiff’s injuries and paid her temporary total
incapacity benefits.

On March 19, 2014, the defendants filed a form 36,2

seeking to discontinue the plaintiff’s temporary total
disability benefits on the basis that she had ‘‘achieved
maximum medical improvement’’ as of February 27,
2014. The defendants attached the opinion of the plain-
tiff’s treating physician, Dr. Robert J. Carangelo, to the
form 36. Carangelo opined that the plaintiff had reached
maximum medical improvement and assigned a 17.5
percent permanent partial disability to her right shoul-
der and a 12.5 percent permanent partial disability to
her left shoulder. At an informal hearing, the commis-
sioner approved the form 36. The plaintiff objected and
requested a formal hearing. On February 10, 2015, the
plaintiff sent all parties notice of a formal hearing to
address the ‘‘Form 36/Discontinuation of Benefits.’’

On March 11, 2015, the commissioner held a formal
hearing on the form 36 to determine whether the plain-
tiff had achieved maximum medical improvement. At
the hearing, the plaintiff neither provided evidence nor
argued that she had not reached maximum medical
improvement. Instead, the plaintiff testified about her

1 The Workers’ Compensation Trust, the workers’ compensation insurer
for St. Lucian’s Residence, Inc., is also a defendant in this case.

2 ‘‘A [f]orm 36 is a notice to the compensation commissioner and the
claimant of the intention of the employer and its insurer to discontinue
compensation payments. The filing of this notice and its approval by the
commissioner are required by statute in order properly to discontinue pay-
ments. General Statutes §§ 31-296, 31-296a, 31-300.’’ (Internal quotation
marks omitted.) Brinson v. Finlay Bros. Printing Co., 77 Conn. App. 319,
320 n.1, 823 A.2d 1223 (2003).
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background and her injuries. The following exchange
between the plaintiff and her occurred:

‘‘[The Plaintiff’s Counsel]: What is your native
tongue?

‘‘[The Plaintiff]: Polish. . . .

‘‘[The Plaintiff’s Counsel]: How well do you speak
English? . . .

‘‘[The Plaintiff]: A little bit.

‘‘[The Plaintiff’s Counsel]: How old are you?

‘‘[The Plaintiff]: Fifty-four.

‘‘[The Plaintiff’s Counsel]: ‘‘What country did you
grow up in?

‘‘[The Plaintiff]: In Poland.

‘‘[The Plaintiff’s Counsel]: What is your level of edu-
cation?’’

The defendants’ counsel then objected, but the com-
missioner overruled the objection, stating: ‘‘Hang on.
[These are] preliminary questions I think any lawyer
would ask of any witness. I think you’re afraid [the
plaintiff’s counsel] is leading into an Osterlund [v. State,
135 Conn. 498, 66 A.2d 363 (1949)] claim3 . . . . I
understand that. But right now, I would ask any witness
what [is] your education level, where did you grow up.
These are preliminary questions. I’m certainly going to
let [the plaintiff’s counsel] ask [them]. Go ahead . . . .
Would you repeat the question, please?’’

3 ‘‘The essence of an Osterlund type argument is that even though the
injured worker can do some theoretical menial work, the injured worker’s
physical or mental condition due to his or her injury or illness is such that
[she] cannot in the exercise of reasonable diligence find employment and,
therefore, is just as much totally disabled as though the injured worker
could not work at all.’’ (Emphasis in original.) 3 A. Sevarino, Connecticut
Workers’ Compensation After Reforms (7th Ed. 2017) § 6.02.5, p. 908.
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The plaintiff continued to testify:

‘‘[The Plaintiff’s Counsel]: What is your level of edu-
cation?

‘‘[The Plaintiff]: Elementary school and three years
of vocational high school.

‘‘[The Plaintiff’s Counsel]: Are you married?

‘‘[The Plaintiff]: Yes.

‘‘[The Plaintiff’s Counsel]: Do you have any children?

‘‘[The Plaintiff]: No.

‘‘[The Plaintiff’s Counsel]: How long have you been
married?

‘‘[The Plaintiff]: Twenty-eight years.

‘‘[The Plaintiff’s Counsel]: What country were you
married in?

‘‘[The Plaintiff]: In Poland.

‘‘[The Plaintiff’s Counsel]: And after your vocational
school, what kind of work did you do?

‘‘[The Plaintiff]: I worked on the family farm.

‘‘[The Plaintiff’s Counsel]: And when did you come
to the United States?

‘‘[The Plaintiff]: 1994.

‘‘[The Plaintiff’s Counsel]: Did you come with your
husband?

‘‘[The Plaintiff]: Yes.

‘‘[The Plaintiff’s Counsel]: And where did you reside
once you came to the United States?

‘‘[The Plaintiff]: New Britain.

‘‘[The Plaintiff’s Counsel]: Did you start any sort of
job after moving to the United States.

‘‘[The Plaintiff]: Yes, I clean[ed] offices [for] four
hours a day.
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‘‘[The Plaintiff’s Counsel]: How long did you do
that for?

‘‘[The Plaintiff]: For about two, three years.

‘‘[The Plaintiff’s Counsel]: And what did you do
after that?

‘‘[The Plaintiff]: Then I [went] to St. Lucian’s [Resi-
dence, Inc.] to work.

‘‘[The Plaintiff’s Counsel]: And how long did you work
there for?

‘‘[The Plaintiff]: About fifteen, sixteen years.

‘‘[The Plaintiff’s Counsel]: And were you able to com-
municate with your coworkers at St. Lucian’s?

‘‘[The Plaintiff]: Yes, because my . . . immediate
boss . . . and all the workers were Polish.

‘‘[The Plaintiff’s Counsel]: Can you describe your job
at St. Lucian’s?

‘‘[The Plaintiff]: I cook there, I serve to residents,
clean up. Everything.

‘‘[The Plaintiff’s Counsel]: And when did you stop
working there.

‘‘[The Plaintiff]: I stopped working September, 2011.

‘‘[The Plaintiff’s Counsel]: And why did you stop
working there?

‘‘[The Plaintiff]: I had an accident. . . .

‘‘[The Plaintiff’s Counsel]: Can you describe how that
injury occurred? . . .

‘‘[The Plaintiff]: I think I was . . . [baking] some
cakes in the big mixer which was on the level of the
chair, maybe a little bit higher. And I put all the ingredi-
ents in the mixer. But [when] I tried to turn the mixer
on with the special device . . . the mixer switched
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[positions] and I [fell] and I started screaming to for
people to help. . . .

‘‘[The Plaintiff’s Counsel]: And can you explain which
body parts you injured as a result of this?

‘‘[The Plaintiff]: Both shoulders.

‘‘[The Plaintiff’s Counsel]: And did you ever have any
surgeries as a result of this injury?

‘‘[The Plaintiff]: Yes, three operations.

‘‘[The Plaintiff’s Counsel]: And can you tell me which
arms, how many times per arm you had a surgery?

‘‘[The Plaintiff]: On the right shoulder, I had it twice
operated and once on the left.

‘‘[The Plaintiff’s Counsel]: And did Dr. Carangelo per-
form surgery on you?

‘‘[The Plaintiff]: Yes. Two operations [were] done by
Dr. Kelley and one operation was done by Dr. Car-
angelo.

‘‘[The Plaintiff’s Counsel]: Which arm was done by
Dr. Carangelo?

‘‘[The Plaintiff]: Second time, my right.

‘‘[The Plaintiff’s Counsel]: And do you currently treat
with Dr. Carangelo?

‘‘[The Plaintiff]: Yes, I visit him.

‘‘[The Plaintiff’s Counsel]: For both arms?

‘‘[The Plaintiff]: Yes. . . .

‘‘[The Plaintiff’s Counsel]: So, after all the surgeries
have been completed, how do you presently feel?

‘‘[The Plaintiff]: I didn’t feel good. Every time I move
my arms a little bit more than I should, the pain starts
to increase, and it feels like a knife getting in my arms.
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‘‘[The Plaintiff’s Counsel]: Has this feeling been pre-
sent since after your surgeries? . . .

‘‘[The Plaintiff]: [I]t hurts me all the time. . . .

‘‘[The Plaintiff’s Counsel]: How much activity with
your arms does it take for your pain to worsen?

‘‘[The Plaintiff]: The moment I start moving my arms,
they start getting pain.’’

At this point, the commissioner interjected and the
following colloquy occurred:

‘‘[The Commissioner]: Is there a medical record that
says [the plaintiff is] not at maximum medical
improvement?

‘‘[The Plaintiff’s Counsel]: No, because I’m still
arguing that a form 36 is a discontinuance of her [tempo-
rary total] benefits.

‘‘[The Commissioner]: So, you don’t have a medical
record saying she’s not at maximum medical
improvement?

‘‘[The Plaintiff’s Counsel]: No. . . .

‘‘[The Commissioner]: Well, I told you we’re going to
proceed with the hearing on the form 36, whether or
not it was providently or improvidently granted. I under-
stand you’re claiming that she has an Osterlund claim.
That’s not on the notice. . . . I cannot, based on the
notice that I have, reach a determination whether she’s
vocationally disabled or not. And quite frankly, I don’t
think [the defendants’ counsel] is prepared to litigate
that any way, but it’s not on the notice. We’re here to
determine whether she was . . . at maximum medical
improvement on the date the form 36 was granted. I
appreciate what you’re telling me. . . . Look, you may
have a very good Osterlund claim, but this right now
is not the place to litigate it. I’m not suggesting you
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may or may not do well on that, but what we’re here
to discuss is the form 36. I can certainly put it down
for an Osterlund claim if you want and [the defendants’
counsel] can get [a] vocational expert . . . . I think
my hands are [somewhat] tied here in that the notice
says that—

‘‘[The Plaintiff’s Counsel]: Well, so are mine.

‘‘[The Commissioner]: But the difference is this, I
don’t see the file until today for a trial. I don’t know in
advance what it’s about. Unfortunately, I didn’t handle
the prior hearings, so I’m here on what we’re here for.
You know, [the form 36] was granted a year ago. You
could certainly have pursued a vocational claim a year
ago. Maybe you didn’t have the evidence at that point
or not, I don’t know, or you could have asked to have
that issue advanced. But I think where you and I may
be differing is I think you think that you can just claim
that she’s vocationally disabled as a defense to [the]
form 36.

‘‘[The Plaintiff’s Counsel]: ‘‘That’s what I’m saying.
. . .

‘‘[The Commissioner]: [T]he question I have is
whether or not she’s . . . at maximum medical
improvement. If you want to pursue [the vocational
disability] claim, you’re more than welcome to. You
may have a very good claim. I’m not suggesting you
don’t. What I’m suggesting is, we’re not going to do that
here because the issue is a form 36, and it’s a no deci-
sion. . . . Just like . . . if we were here for something
else, I wouldn’t let [the defendants] add something on
in a surprise to you. . . . [I]f you want to pursue a
vocational disability [claim], I would put this file down
for two or three weeks, and you could come and you
bring the evidence. . . .

‘‘[The Plaintiff’s Counsel]: I will have the Osterlund
claim that you think is appropriate.’’
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After reiterating that the plaintiff was welcome to
introduce evidence to suggest that she was not at maxi-
mum medical improvement, the commissioner stated:
‘‘What I’m going to do is put this down for a hearing
in three weeks . . . . The claim you’re going to make at
that time is [that the plaintiff is] vocationally disabled.’’

In his November 10, 2015 decision, the commissioner
determined that the plaintiff had reached maximum
medical improvement and that she had a work capacity.
Accordingly, he granted the form 36, effective as of the
date on which the defendants filed it, March 19, 2014.

On November 23, 2015, the plaintiff, without pursuing
the vocational total disability claim pursuant to Oster-
lund as the commissioner had recommended, appealed
to the board, arguing that ‘‘the trial commissioner could
not rule on a form 36 establishing her attainment of
maximum medical improvement without considering
whether she was still temporarily totally disabled.’’4

In its September 14, 2016 decision affirming the com-
missioner’s decision, the board found in relevant part
the following: ‘‘Essentially, on March 11, 2015, the
[defendants] were prepared to proceed with their argu-
ments in favor of granting the form 36 and the [plaintiff]
had not offered notice to the trial commissioner nor to
the [defendants] that she was pursuing a claim that she
was entitled to total disability based on an Osterlund
theory; nor is it clear she had evidence necessary as of
that date to establish a prima facie case on such a claim.
Under these circumstances the trial commissioner
essentially was obligated to follow the precedent in
Martinez-McCord v. State, No. 5055, CRB-7-06-2 (Febru-
ary 1, 2007) to rule on the issue which was capable of

4 On November 23, 2015, the plaintiff also filed a motion to add additional
evidence to the record, seeking to introduce a vocational capacity evaluation,
and a motion to correct. The commissioner denied the motion to correct
and did not rule on the motion to introduce evidence.
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being addressed at that juncture and bifurcate the issues
and address the balance of the issues at a later proceed-
ing. ‘Bifurcation of the trial proceedings lies solely with
the discretion of the trial court . . . and appellate
review is limited to a determination of whether this
discretion has been abused.’ Swenson v. Sawoska, [18
Conn. App. 597, 601, 559 A.2d 1153 (1989), aff’d, 215
Conn. 148, 575 A.2d 206 (1990)]. [The commissioner]
did not abuse his discretion in this matter.

‘‘Moreover, the [plaintiff’s] argument herein appears
to contravene our unequivocal precedent in Ghazal v.
Cumberland Farms, No. 5397, CRB-8-08-11 (November
17, 2009). If a new issue or new evidence is considered
at a formal hearing, the trial commissioner must offer
the opposing party the ability to prepare on the issue
and challenge the evidence. [The commissioner] offered
the parties this opportunity. The [plaintiff] does not
persuade us that this decision was erroneous in any
respect. Moreover, we believe that had the commis-
sioner ruled on the [plaintiff’s] claim for [General Stat-
utes] § 31-3075 . . . benefits solely on the record
available as of March 11, 2015, the claim may well have
failed. The decision of [the commissioner] to bifurcate

5 General Statutes § 31-307 (a) provides: ‘‘If any injury for which compensa-
tion is provided under the provisions of this chapter results in total incapacity
to work, the injured employee shall be paid a weekly compensation equal
to seventy-five per cent of his average weekly earnings as of the date of
the injury, calculated pursuant to section 31-310, after such earnings have
been reduced by any deduction for federal or state taxes, or both, and for
the federal Insurance Contributions Act made from such employee’s total
wages received during the period of calculation of the employee’s average
weekly wage pursuant to section 31-310; but the compensation shall not be
more than the maximum weekly benefit rate set forth in section 31-309 for
the year in which the injury occurred. No employee entitled to compensation
under this section shall receive less than twenty per cent of the maximum
weekly compensation rate, as provided in section 31-309, provided the mini-
mum payment shall not exceed seventy-five per cent of the employee’s
average weekly wage, as determined under section 31-310, and the compen-
sation shall not continue longer than the period of total incapacity.’’
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the proceedings comported with the due process stan-
dards delineated in Balkus v. Terry Steam Turbine Co.,
[167 Conn. 170, 177, 355 A.2d 227 (1973)], and protected
the interests of both parties.

‘‘We have long pointed out that the parameters of
[General Statutes] § 31-2986 . . . extend great defer-
ence to trial commissioners as to how to manage pro-
ceedings before them. See Reid v. Speer, No. 5818, CRB-
2-13-1 (January 28, 2014) and Valiante v. Burns Con-
struction Co., No. 5393, CRB-4-08-11 (October 15, 2009).
We find no error in how [the commissioner] handled
an issue which was raised at the [eleventh] hour by
[the plaintiff’s] counsel, and which could not have been
addressed at that point in time.’’ (Footnotes added and
omitted.) This appeal followed.

Before addressing the plaintiff’s claims, we set forth
the standard of review on appeals from the board. ‘‘The

6 General Statutes §31-298 provides: ‘‘Both parties may appear at any
hearing, either in person or by attorney or other accredited representative,
and no formal pleadings shall be required, beyond any informal notices that
the commission approves. In all cases and hearings under the provisions
of this chapter, the commissioner shall proceed, so far as possible, in accor-
dance with the rules of equity. He shall not be bound by the ordinary common
law or statutory rules of evidence or procedure, but shall make inquiry,
through oral testimony, deposition testimony or written and printed records,
in a manner that is best calculated to ascertain the substantial rights of the
parties and carry out the provisions and intent of this chapter. No fees shall
be charged to either party by the commissioner in connection with any
hearing or other procedure, but the commissioner shall furnish at cost (1)
certified copies of any testimony, award or other matter which may be of
record in his office, and (2) duplicates of audio cassette recordings of
any formal hearings. Witnesses subpoenaed by the commissioner shall be
allowed the fees and traveling expenses that are allowed in civil actions,
to be paid by the party in whose interest the witnesses are subpoenaed.
When liability or extent of disability is contested by formal hearing before
the commissioner, the claimant shall be entitled, if he prevails on final
judgment, to payment for oral testimony or deposition testimony rendered
on his behalf by a competent physician, surgeon or other medical provider,
including the stenographic and videotape recording costs thereof, in connec-
tion with the claim, the commissioner to determine the reasonableness of
such charges.’’
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conclusions drawn by [the commissioner] from the
facts found must stand unless they result from an incor-
rect application of the law to the subordinate facts or
from an inference illegally or unreasonably drawn from
them. . . . It is well established that [a]lthough not
dispositive, we accord great weight to the construction
given to the workers’ compensation statutes by the
commissioner and [the] board.’’ (Internal quotation
marks omitted.) Leonetti v. MacDermid, Inc., 310 Conn.
195, 205–206, 76 A.3d 168 (2013).

The following principles regarding a claimant’s eligi-
bility for temporary total disability payments on the
basis of a vocational total disability are relevant to this
appeal. ‘‘Under the Workers’ Compensation Act, Gen-
eral Statutes § 31-275 et seq., [a] worker is entitled to
total disability payments pursuant to . . . § 31-307 only
when his injury results in a total incapacity to work,
which [our Supreme Court has] defined as the inability
of the employee, because of his injuries, to work at his
customary calling or at any other occupation which he
might reasonably follow. . . . Our Supreme Court
stated in Osterlund . . . that [a] finding that an
employee is able to work at some gainful occupation
within his reasonable capacities is not in all cases con-
clusive that he is not totally incapacitated. If, though
he can do such work, his physical condition due to his
injury is such that he cannot in the exercise of reason-
able diligence find an employer who will employ him,
he is just as much totally incapacitated as though he
could not work at all. . . . If, because of the employ-
ee’s injury, his labor becomes unmarketable, in spite
of his diligent efforts to find work, his earning power
is gone and he is totally incapacitated. . . .

‘‘This court previously has stated that [i]n order to
receive total incapacity benefits under § 31-307, a plain-
tiff bears the burden to demonstrate a diminished earn-
ing capacity by showing either that she has made
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adequate attempts to secure gainful employment or that
she truly is unemployable. . . . Whether the plaintiff
makes this showing of unemployability by demonstra-
ting that she actively sought employment but could not
secure any, or by demonstrating through a nonphysician
vocational rehabilitation expert or medical testimony
that she is unemployable . . . as long as there is suffi-
cient evidence before the commissioner that the plain-
tiff is unemployable, the plaintiff has met her burden.
. . .

‘‘Whether a claimant is realistically employable
requires an analysis of the effects of the compensable
injury upon the claimant, in combination with his preex-
isting talents, deficiencies, education and intelligence
levels, vocational background, age, and any other fac-
tors which might prove relevant. This is of course the
analysis that commissioners regularly undertake in total
disability claims . . . . A commissioner always must
examine the impact of the compensable injury upon
the particular claimant before him. . . .

‘‘The import of Osterlund . . . is that the commis-
sioner must evaluate not only the physical incapacity
of the plaintiff, but the effect that the physical injury
has on the plaintiff’s employability.’’ (Citations omitted;
emphasis in original; internal quotation marks omitted.)
Bode v. Connecticut Mason Contractors, The Learning
Corridor, 130 Conn. App. 672, 679–81, 25 A.3d 687, cert.
denied, 302 Conn. 942, 29 A.3d 467 (2011).

I

The plaintiff’s first claim is that the commissioner,
by not allowing her to present evidence to prove that
she did not have a work capacity, violated her right to
due process. We disagree.

‘‘Whether a party was deprived of his due process
rights is a question of law to which appellate courts
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grant plenary review.’’ McFarline v. Mickens, 177 Conn.
App. 83, 100, 173 A.3d 417 (2017), cert. denied, 327
Conn. 997, 176 A.3d 557 (2018).

‘‘Inquiry into whether particular procedures are con-
stitutionally mandated in a given instance requires
adherence to the principle that due process is flexible
and calls for such procedural protections as the particu-
lar situation demands. . . . There is no per se rule that
an evidentiary hearing is required whenever a liberty
[or property] interest may be affected. Due process
. . . is not a technical conception with a fixed content
unrelated to time, place and circumstances.’’ (Internal
quotation marks omitted.) West Hartford v. Murtha
Cullina, LLP, 85 Conn. App. 15, 24–25, 857 A.2d 354,
cert. denied, 272 Conn. 907, 863 A.2d 700 (2004).

‘‘The fundamental requisite of due process of law is
the opportunity to be heard. . . . The hearing must be
at a meaningful time and in a meaningful manner. . . .
[T]hese principles require that a [party] have . . . an
effective opportunity to defend by confronting any
adverse witnesses and by presenting his own arguments
and evidence orally.’’ (Internal quotation marks omit-
ted.) Pagan v. Carey Wiping Materials Corp., 144 Conn.
App. 413, 418–19, 73 A.3d 784, cert. denied, 310 Conn.
925, 77 A.3d 142 (2013).

‘‘Matters of procedure in compensation cases which
do not affect prejudicially the rights of parties, will not
avail upon appeal. Unless such rights be thus affected,
the form of procedure before the compensation com-
missioner is exclusively for his determination. It is only
when the rights of parties are prejudicially affected that
we will consider on appeal matters of procedure before
the commissioner.’’ (Internal quotation marks omitted.)
Gonirenki v. American Steel & Wire Co., 106 Conn. 1,
8–9, 137 A. 26 (1927).
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The plaintiff argues that the commissioner, by not
allowing her to present evidence about her vocational
total disability claim pursuant to Osterlund at the March
11, 2014 hearing, violated her right to due process. The
plaintiff’s due process claim is meritless because the
commissioner’s decision to not allow her to present
evidence in support of her Osterlund claim on that
particular day did not prejudicially affect her substan-
tive rights. The commissioner repeatedly invited the
plaintiff to return for a hearing in three weeks to present
evidence that she was vocationally totally disabled. The
plaintiff inexplicably declined the commissioner’s invi-
tation to do so. Thus, she cannot demonstrate how she
was harmed by the commissioner’s decision to not let
her present evidence regarding a potential vocational
disability at the March 11, 2014 hearing when she could
have returned three weeks later to pursue this claim.7

The plaintiff, primarily relying on O’Connor v. Med-
Center Home Health Care, Inc., 140 Conn. App. 542,
59 A.3d 385, cert. denied, 308 Conn. 942, 66 A.3d 884
(2013), argues that she could have rebutted the form
36 notice seeking to terminate her temporary total dis-
ability benefits on the basis of her reaching maximum
medical improvement by either showing that she was
medically or vocationally totally incapacitated. This is
the correct interpretation of the law. See id., 554, 556
n.8. The plaintiff, however, fails to acknowledge a key
distinction between the present case and O’Connor.
In O’Connor, the plaintiff litigated her vocation based
disability claim over a four session hearing. Id., 545. In
the present case, the commissioner offered the plaintiff
the opportunity to litigate this issue. As previously

7 The plaintiff argues that the commissioner’s decision not to allow her
to present evidence could have a preclusive effect in later proceedings. She
has failed to support this assertion with any authority. At oral argument
before this court, the defendants conceded that the plaintiff can still pursue
a vocational total disability claim.
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stated, the plaintiff elected not to pursue this claim.
The plaintiff cannot, now on appeal, rely on O’Connor
to argue that the commissioner should have undergone
a holistic evaluation of her work capacity when, unlike
the plaintiff in O’Connor, she never presented this claim
despite the commissioner’s invitation to do so.

It is also important to note that the commissioner’s
decision to bifurcate the plaintiff’s claim protected the
defendants’ due process rights. At workers’ compensa-
tion hearings, ‘‘no matter shall be decided unless the
parties have fair notice that it will be presented in suffi-
cient time to prepare themselves upon the issue.’’ Oster-
lund v. State, 129 Conn. 591, 596, 30 A.2d 393 (1943).

‘‘Administrative hearings, including those held before
workers’ compensation commissioners, are informal
and governed without necessarily adhering to the rules
of evidence or procedure. . . . Nonetheless, adminis-
trative hearings must be conducted in a fundamentally
fair manner so as not to violate the rules of due process.
. . . A fundamental principle of due process is that
each party has the right to receive notice of a hearing,
and the opportunity to be heard at a meaningful time
and in a meaningful manner. . . . Due process of law
requires not only that there be due notice of the hearing
but that at the hearing the parties involved have a right
to produce relevant evidence, and an opportunity to
know the facts on which the agency is asked to act, to
cross-examine witnesses and to offer rebuttal evidence.
. . . Further, procedural due process mandates that
the commissioner cannot consider additional evidence
submitted by a party without granting the opponents
. . . the opportunity to examine that evidence and offer
evidence in explanation or rebuttal.’’ (Citations omitted;
internal quotation marks omitted.) Bryan v. Sheraton-
Hartford Hotel, 62 Conn. App. 733, 740, 774 A.2d
1009 (2001).
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‘‘One of the fundamental purposes of the commission-
er’s expansive evidentiary reach is to encourage full
disclosure and cooperation among the parties during
the pendency of a claim. . . . [A] commissioner must
always protect the substantial rights of the parties
[which] include the right of the employer . . . indepen-
dently to examine the claimant, to notice his deposition,
and to insist on hearing his personal testimony at a
formal hearing. . . . Protecting such substantial rights
is part and parcel of ensuring that each party in a com-
pensation proceeding receives a fair hearing.’’ (Citation
omitted; internal quotation marks omitted.) Bidoae v.
Hartford Golf Club, 91 Conn. App. 470, 477, 881 A.2d
418, cert. denied, 276 Conn. 921, 888 A.2d 87 (2005),
cert. denied, 547 U.S. 1112, 126 S. Ct. 1916, 164 L. Ed.
2d 665 (2006). ‘‘The matter rests in the legal discretion
of the commissioner, and that requires such notice as
is reasonable under the circumstances.’’ Pallanck v.
Donovan, 109 Conn. 469, 472, 147 A. 14 (1929).

In the present case, the plaintiff did not provide the
defendants notice of her Osterlund claim. In her request
for a formal hearing, she only identified ‘‘Form 36/Dis-
continuation of Benefits’’ as an issue for the formal
hearing. The form 36 filed by the defendants stated that
‘‘maximum medical improvement’’ was the basis for the
discontinuation of temporary total benefits. As a result,
the March 11, 2015 hearing was scheduled to determine
whether the plaintiff had reached maximum medical
improvement. As the plaintiff conceded at the hearing,
she did not have evidence to rebut the defendants’ claim
that she had reached maximum medical improvement.
Instead, she sought to present evidence in support of
an Osterlund claim, without providing fair notice. If the
commissioner had let this occur, the defendants would
have been subjected to trial by ambuscade, a violation
of their cognizable due process right to notice. Thus,
the plaintiff’s due process claim is further undermined
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because, as a result of plaintiff’s trial tactics, the com-
missioner was left with no choice but to delay the plain-
tiff from presenting her vocational total disability claim
pursuant to Osterlund in order to protect the defen-
dants’ right to due process.

II

The plaintiff also claims that the commissioner erred
in determining that she was not totally disabled. We
conclude that this claim, as the plaintiff frames it, is
not ripe for review.

‘‘[R]ipeness is a sine qua non of justiciability . . . .’’
(Internal quotation marks omitted.) Milford Power Co.,
LLC v. Alstom Power, Inc., 263 Conn. 616, 624, 822 A.2d
196 (2003). ‘‘Because courts are established to resolve
actual controversies, before a claimed controversy is
entitled to a resolution on the merits it must be justicia-
ble. . . . Justiciability requires (1) that there be an
actual controversy between or among the parties to the
dispute . . . (2) that the interests of the parties be
adverse . . . (3) that the matter in controversy be
capable of being adjudicated by judicial power . . .
and (4) that the determination of the controversy will
result in practical relief to the complainant. . . . As we
have recognized, justiciability comprises several related
doctrines, namely, standing, ripeness, mootness and the
political question doctrine, that implicate a court’s sub-
ject matter jurisdiction and its competency to adjudi-
cate a particular matter. . . . Finally, because an issue
regarding justiciability raises a question of law, our
appellate review is plenary. (Citations omitted; footnote
omitted; internal quotation marks omitted.) Office of
the Governor v. Select Committee of Inquiry, 271 Conn.
540, 568–69, 858 A.2d 709 (2004)

‘‘[T]he rationale behind the ripeness requirement is
to prevent the courts, through avoidance of premature
adjudication, from entangling themselves in abstract



Page 86A CONNECTICUT LAW JOURNAL July 3, 2018

166 JULY, 2018 183 Conn. App. 147

Mikucka v. St. Lucian’s Residence, Inc.

disagreements . . . . Accordingly, in determining
whether a case is ripe, a trial court must be satisfied
that the case before [it] does not present a hypothetical
injury or a claim contingent upon some event that has
not and indeed may never transpire.’’ (Citation omitted;
internal quotation marks omitted.) Chapman Lumber,
Inc. v. Tager, 288 Conn. 69, 86–87, 952 A.2d 1 (2008).

The plaintiff argues that because she was vocationally
totally disabled pursuant to Osterlund, the commis-
sioner improperly found that she has a work capacity.
As previously discussed in this opinion, the plaintiff
opted not to pursue this claim despite the commission-
er’s invitation to do so, and, thus, it was not litigated.
Now, on appeal, we can only speculate what evidence
the plaintiff8 could have presented in support of this
theory and how the defendants could have challenged
it. Moreover, the commissioner never made a finding
with respect to whether the plaintiff was vocationally
totally disabled pursuant to Osterlund, and, if the plain-
tiff’s pattern of reluctance to pursue this claim through
the offered channels continues, a final decision may
never be reached on it. For us to now review this claim,
as the plaintiff characterizes it, on appeal, would violate
the principles of ripeness by prematurely adjudicating
a hypothetical claim. As a result, the plaintiff’s decision
not to return for a hearing only a few weeks later to
present evidence that she was vocationally totally dis-
abled pursuant to Osterlund has left this claim unripe
for review.

The appeal is dismissed in part; the decision of the
Compensation Review Board is affirmed.

In this opinion the other judges concurred.
8 The record does contain some evidence that the plaintiff presented in

support of her Osterlund claim. This evidence includes her limited testimony
at the March 11, 2015 hearing, her vocational capacity evaluation, and her
functional capacity evaluation. We do not know, however, what else she
might have testified to, what her neighbor, a purported fact witness, might
have testified to, and whether or on what grounds the defendants would
rebut this claim.
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STATE OF CONNECTICUT v. LEE BALDWIN
(AC 40283)

DiPentima, C. J., and Alvord and Flynn, Js.

Syllabus

Convicted, on a guilty plea pursuant to the Alford doctrine, of the crime of
risk of injury to a child and of violation of probation, the defendant
appealed to this court, claiming that the trial court improperly denied
his motion to modify the terms and conditions of probation. As part of
the defendant’s plea agreement, he was required to register as a sex
offender and to participate in sex offender treatment. Subsequently, the
defendant commenced a habeas action, alleging ineffective assistance
of trial counsel regarding his Alford plea. Thereafter, the defendant filed
a motion to modify the conditions of his probation, in which he requested
that he not be required to discuss any facts in connection with his
conviction or other facts for which he had a right against self-incrimina-
tion until after the conclusion of his habeas litigation. He also sought
to suspend his sex offender treatment until the resolution of his habeas
case. Held:

1. The defendant could not prevail on his claim that the trial court’s denial
of his motion to modify the conditions of his probation violated his fifth
amendment privilege against self-incrimination in future proceedings,
the defendant having waived his claim by entering an Alford plea and
expressly agreeing, on the record, to participate in sex offender treat-
ment, including admitting to the conduct that resulted in his Alford plea;
the court specifically informed the defendant on two occasions during
the plea hearing that he would be required to participate in sex offender
treatment and that as part of such treatment, he would be required to
admit to committing acts that constituted the violation of his probation,
the defendant accepted those conditions and garnered the benefits of
his plea bargain with the state, and in doing so, he waived the right to
challenge the conditions that he participate in sex offender treatment
and admit to his conduct.

2. The defendant’s claim that the trial court abused its discretion in denying
his motion to modify and not allowing him to delay participating in sex
offender treatment until after the conclusion of his pending habeas
matter was unavailing, the defendant having expressly waived his objec-
tion to participating in sex offender treatment, and having failed to
demonstrate that the trial court, in concluding that policy and public
safety concerns do not warrant the suspension of the sex offender
treatment, abused its discretion in denying his motion to modify the
conditions of his probation.

Argued April 9—officially released July 3, 2018



Page 88A CONNECTICUT LAW JOURNAL July 3, 2018

168 JULY, 2018 183 Conn. App. 167

State v. Baldwin

Procedural History

Substitute information charging the defendant with
the crimes of risk of injury to a child and sexual assault
in the fourth degree, and with two counts of violation of
probation, brought to the Superior Court in the judicial
district of New Haven, geographical area number
twenty-three, where the defendant was presented to
the court, Cradle, J., on a plea of guilty to risk of injury
to a child and an admission to the violations of proba-
tion; judgment in accordance with the plea; thereafter,
the court denied the defendant’s motion to modify the
conditions of his probation, and the defendant appealed
to this court. Affirmed.

Temmy Ann Miller, assigned counsel, with whom,
on the brief, was Scott Jongebloed, for the appellant
(defendant).

Laurie N. Feldman, special deputy assistant state’s
attorney, with whom, on the brief, were Patrick J. Grif-
fin, state’s attorney, and Donald S. MacCalmon, assis-
tant state’s attorney, for the appellee (state).

Opinion

DiPENTIMA, C. J. The defendant, Lee Baldwin,
appeals challenging the denial of his motion to modify
the terms and conditions of his probation filed pursuant
to General Statutes § 53a-30 (c). Specifically, he claims
that (1) the court’s denial violated his fifth amendment
privilege against self-incrimination in a future proceed-
ing and (2) the court abused its discretion in denying
the motion to modify and not allowing the defendant
to delay his sex offender treatment until his pending
habeas action had concluded. We affirm the judgment
of the trial court.

The following facts and procedural history are rele-
vant to our discussion. On July 11, 2014, the defendant
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pleaded guilty, pursuant to the Alford doctrine,1 to two
counts of violating his probation and one count of risk
of injury to a child.2 During discussions, on the record,
just prior to the plea canvass, defense counsel noted
that the defendant ‘‘realizes during his [sex offender]
treatment he has to admit to the underlying conduct.’’
The court immediately asked the defendant if he had
discussed this requirement with his counsel, and he
responded in the affirmative. The defendant also
acknowledged that the court would require him to regis-
ter as a sex offender.

During the canvass, the court repeated that, due to
the nature of the defendant’s conduct, he would be
required to register as a sex offender. The court also
informed the defendant that he would be required to
participate in sex offender treatment during his proba-
tion. The court then stated: ‘‘Now, what is important
for you to understand is that during the period of your
probation, when you go to sex offender treatment they
are going to require you to acknowledge that you’ve
committed the acts that you are charged with today
and that you’ve [pleaded] to. You understand what I

1 ‘‘Under North Carolina v. Alford, 400 U.S. 25, 91 S. Ct. 160, 27 L. Ed.
2d 162 (1970), a criminal defendant is not required to admit his guilt . . .
but consents to being punished as if he were guilty to avoid the risk of
proceeding to trial. . . . A guilty plea under the Alford doctrine is a judicial
oxymoron in that the defendant does not admit guilt but acknowledges that
the state’s evidence against him is so strong that he is prepared to accept
the entry of a guilty plea nevertheless. . . . A defendant often pleads guilty
under the Alford doctrine to avoid the imposition of a possibly more serious
punishment after trial.’’ (Citation omitted; internal quotation marks omitted.)
Robles v. Commissioner of Correction, 169 Conn. App. 751, 752 n.1, 153
A.3d 29 (2016), cert. denied, 325 Conn. 901, 157 A.3d 1146 (2017).

2 During this proceeding, the prosecutor indicated that the defendant was
on probation following his conviction of the crimes of breach of the peace
and possession of narcotics. The conduct underlying the violation of proba-
tion and risk of injury to a child charges was a sexual contact complaint.
Specifically, the minor victim ‘‘disclosed that the defendant had touched
his butt and penis underneath his clothes and that it [had] happened more
than once.’’
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mean by that?’’ The defendant responded in the affirma-
tive. The court then cautioned the defendant as follows:
‘‘Okay. Because if you don’t acknowledge that you com-
mitted the act that can be a violation of probation and
then you would come back here and the state would
be looking for you to serve eight years in jail. Any
questions about that?’’ The defendant responded in
the negative.

The court accepted the defendant’s plea, finding that
it was made knowingly and voluntarily with the assis-
tance of competent counsel. On September 23, 2014,
the court sentenced the defendant to ten years incarcer-
ation, execution suspended after two years, and five
years probation. The court also required the defendant
to register as a sex offender and to participate in sex
offender treatment. In March, 2016, the defendant com-
menced a habeas action, alleging ineffective assistance
of counsel with respect to his Alford plea on July 11,
2014.

On May 31, 2016, the defendant filed a motion to
modify the conditions of his probation pursuant to
§ 53a-30 (c).3 He requested that ‘‘he not be required to
discuss any aspect of the facts underlying his conviction
or other facts for which he has a [f]ifth [a]mendment
privilege against self-incrimination [in sex offender
treatment] until after petitioner’s habeas litigation
has concluded.’’

At a hearing on July 18, 2016, defense counsel
explained that the defendant was seeking to stay his

3 General Statutes § 53a-30 (c) provides: ‘‘At any time during the period
of probation or conditional discharge, after hearing and for good cause
shown, the court may modify or enlarge the conditions, whether originally
imposed by the court under this section or otherwise, and may extend the
period, provided the original period with any extensions shall not exceed
the periods authorized by section 53a-29. The court shall cause a copy of
any such order to be delivered to the defendant and to the probation officer,
if any.’’
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sex offender treatment until the resolution of his habeas
case. The state filed its written response to the defen-
dant’s motion on August 5, 2016. It argued that the
defendant had not shown good cause as required by
§ 53-30 (c) and that the defendant was made fully aware
of the terms of his guilty plea, including participating
in sex offender treatment and admitting to his crimi-
nal actions.

On September 12, 2016, the court, after hearing briefly
from the parties, issued its oral decision denying the
defendant’s motion to modify the terms of his proba-
tion. At the outset, it noted that sex offender treatment
was part of the defendant’s guilty plea pursuant to the
Alford doctrine. It further determined that the require-
ment that the defendant participate in sex offender
treatment as part of his probation did not affect the
merits of his pending habeas action. Additionally, the
court concluded that there were policy and public safety
concerns that did not warrant the suspension of his sex
offender treatment. The court also rejected the defen-
dant’s arguments regarding the fifth amendment privi-
lege against self-incrimination. This appeal followed.
Additional facts will be set forth as necessary.

I

The defendant first claims that the court’s denial of
his motion to modify the conditions of his probation
violated his fifth amendment privilege against self-
incrimination in future proceedings. Specifically, he
argues that the court ‘‘failed to protect [his] privilege
against self-incrimination when it refused to hold in
abeyance the requirement that he respond to incrimi-
nating questions [in sex offender treatment] that could
be used against him in a new prosecution.’’ We conclude
that the defendant waived this claim by expressly agree-
ing, on the record, to participate in sex offender treat-
ment, including admitting to the conduct that resulted
in his Alford plea.
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The following legal principles inform our analysis.
‘‘A plea of guilty is, in effect, a conviction, the equivalent
of a guilty verdict by a jury. . . . In choosing to plead
guilty, the defendant is waiving several constitutional
rights, including his privilege against self-incrimination,
his right to trial by jury, and his right to confront his
accusers. . . . These considerations demand the
utmost solicitude of which courts are capable in can-
vassing the matter with the accused to make sure he
has a full understanding of what the plea connotes and
its consequences. . . . The United States Supreme
Court has held that for the acceptance of a guilty plea
to comport with due process, the plea must be volunta-
rily and knowingly entered. Boykin v. Alabama, 395
U.S. 238, 243–44, 89 S. Ct. 1709, 23 L. Ed. 2d 274 (1969).’’
(Citation omitted; internal quotation marks omitted.)
State v. Moye, 119 Conn. App. 143, 163, 986 A.2d 1134,
cert. denied, 297 Conn. 907, 995 A.2d 638 (2010).

By entering an Alford plea4 in the present case, the
defendant waived, inter alia, his right against self-
incrimination. Additionally, the court specifically
informed the defendant on two occasions during the
plea hearing that he would be required to participate
in sex offender treatment. Furthermore, the court
apprised the defendant that as part of his treatment,
he would be required to admit to committing acts that
constituted the violation of his probation.

The defendant accepted these conditions and gar-
nered the benefits of his plea bargain with the state. In
doing so, he expressly waived the right to challenge the
conditions that he participate in sex offender treatment
and admit to his conduct. ‘‘Waiver is an intentional
relinquishment or abandonment of a known right or

4 We note that ‘‘[t]he entry of a guilty plea under the Alford doctrine
carries the same consequences as a standard plea of guilty.’’ State v. Faraday,
268 Conn. 174, 205, 842 A.2d 567 (2004).
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privilege. . . . It involves the idea of assent, and assent
is an act of understanding. . . . The rule is applicable
that no one shall be permitted to deny that he intended
the natural consequences of his acts and conduct. . . .
In order to waive a claim of law it is not necessary . . .
that a party be certain of the correctness of the claim
and its legal efficacy. It is enough if he knows of the
existence of the claim and of its reasonably possible
efficacy. . . . Connecticut courts have consistently
held that when a party fails to raise in the trial court
the constitutional claim presented on appeal and affirm-
atively acquiesces to the trial court’s order, that party
waives any such claim.’’ (Internal quotation marks omit-
ted.) State v. Klinger, 103 Conn. App. 163, 170–71, 927
A.2d 373 (2007); cf. State v. Obas, 320 Conn. 426, 444–45,
130 A.3d 252 (2016) (because it was undisputed that
defendant did not explicitly waive right to file applica-
tion for exemption for sex offender registration and
plea agreement was ambiguous, court would not infer
from defendant’s assent to register as sex offender for
ten years that he forfeited his statutory right to
request exemption).

In Klinger, the defendant claimed, inter alia, that the
condition of probation requiring him to repay a certain
financial institution was improper. State v. Klinger,
supra, 103 Conn. App. 170. In concluding that the defen-
dant had waived this claim, we noted that he had ‘‘acqui-
esced in the conditions of probation imposed by the
court.’’ Id., 171. Furthermore, ‘‘[a]fter the state sug-
gested additional conditions of probation, defense
counsel was given the opportunity to object and refused
to make an objection.’’ Id. We determined that under
these facts and circumstances, the defendant had
waived any objection to his conditions of probation.
Id. See generally United States v. Mezzanatto, 513 U.S.
196, 201, 115 S. Ct. 797, 130 L. Ed. 2d 697 (1995) (criminal
defendant may knowingly and voluntarily waive many
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of most fundamental protections afforded by United
States constitution). In the present case, during his plea
canvass, the defendant waived any objection to partici-
pating in sex offender treatment and the requirement
that he admit to the conduct that led to the violation
of his probation. Accordingly, we decline to consider
this appellate claim.

II

The defendant also claims that the court abused its
discretion in denying the motion to modify and not
allowing him to delay participating in sex offender treat-
ment until his pending habeas action had concluded.
Specifically, the defendant argues that the court misin-
terpreted his claim5 regarding his fifth amendment con-
cerns and gave improper weight to the state’s public
interest argument. We are not persuaded by these
arguments.

‘‘Probation is the product of statute. . . . Statutes
authorizing probation, while setting parameters for
doing so, have been very often construed to give the
court broad discretion in imposing conditions.’’ (Cita-
tion omitted; internal quotation marks omitted.) State
v. Crouch, 105 Conn. App. 693, 696–97, 939 A.2d 632,
635 (2008). Section 53a-30 (c) authorizes a court to
modify the terms of probation for ‘‘good cause.’’ State
v. Obas, 147 Conn. App. 465, 482, 83 A.3d 674 (2014),
aff’d, 320 Conn. 426, 130 A.3d 252 (2016). ‘‘It is well
settled that the denial of a motion to modify probation
will be upheld so long as the trial court did not abuse
its discretion. . . . On appeal, a defendant bears a

5 Specifically, the defendant argued in his brief that the court ‘‘failed to
appreciate that the defendant sought to preserve his right not [to] have
statements he made during sex offender treatment used against [him] in a
reprosecution of the charges he had been convicted of and which he was
challenging via a habeas petition. The lower court mistakenly understood
his claim to be that he had the right to assert his privilege against self-
incrimination during the habeas trial.’’
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heavy burden because every reasonable presumption
should be given in favor of the correctness of the court’s
ruling. . . . The mere fact that the denial of a motion
to modify probation leaves a defendant facing a lengthy
probationary period with strict conditions is not an
abuse of discretion. Rather, [r]eversal is required only
where an abuse of discretion is manifest or where injus-
tice appears to have been done.’’ (Citations omitted;
internal quotation marks omitted.) State v. Denya, 149
Conn. App. 714, 718, 89 A.3d 455 (2014).

In part I of this opinion, we concluded that the defen-
dant expressly waived his objection to participating in
sex offender treatment and to admitting to his conduct
that underlies his fifth amendment claim. Additionally
we conclude that the defendant has failed to demon-
strate that the trial court, in concluding that the ‘‘policy
and public safety concerns . . . do not warrant the
suspension of [the sex offender treatment,]’’ abused its
discretion in denying his motion to modify the condi-
tions of his probation. This claim, therefore, must fail.

The judgment is affirmed.

In this opinion the other judges concurred.

HSBC BANK USA, N.A., TRUSTEE
v. MARK A. HALLUMS

(AC 39955)

Lavine, Bright and Bishop, Js.

Syllabus

The plaintiff bank sought to foreclose a mortgage on certain real property
owned by the defendant. After the trial court rendered a judgment of
strict foreclosure, the defendant appealed to this court, claiming, inter
alia, that the trial court improperly rendered a judgment when the plain-
tiff lacked standing. Held:

1. The defendant’s claim that the plaintiff lacked standing was unavailing;
the trial court found that the plaintiff was the holder of the note, endorsed
in blank, and that it had been assigned the mortgage, those findings
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were supported by the record evidence, and the defendant submitted
no proof that someone else was the owner of the note and mortgage.

2. The defendant could not prevail on his claim that the trial court lacked
jurisdiction to render a judgment of strict foreclosure after the defen-
dant’s debt was discharged in bankruptcy; the defendant failed to provide
any authority to support his claim that, because he had listed his debt
to the plaintiff as unsecured in his bankruptcy filings, the debt and note
automatically became unsecured, despite the valid mortgage lien, as the
law is clear that liens that survive discharge in bankruptcy include the in
rem liability of mortgages, and a creditor’s right to foreclose a mortgage
survives or passes through bankruptcy proceedings, and the defendant
could not avoid that conclusion by unilaterally describing his obligation
as ‘‘unsecured’’ in his bankruptcy filings despite a valid mortgage lien.

3. The defendant’s claims that the trial court improperly refused to apply
the best evidence rule and the clean hands doctrine were unavailing,
there having been no merit to those claims.

Argued April 18—officially released July 3, 2018

Procedural History

Action to foreclose a mortgage on certain real prop-
erty owned by the defendant, and for other relief,
brought to the Superior Court in the judicial district
of Hartford, where the court, Scholl, J., granted the
plaintiff’s motion for summary judgment as to liability
only; thereafter, the court, Dubay, J., rendered a judg-
ment of strict foreclosure; subsequently, the court,
Dubay, J., denied the defendant’s motion for reconsid-
eration, and the defendant appealed to this court.
Affirmed.

Mark A. Hallums, self-represented, the appellant
(defendant).

Christa A. Menge, with whom, on the brief, was Jona-
than A. Adamec, for the appellee (plaintiff).

Opinion

PER CURIAM. The defendant, Mark A. Hallums,
appeals from the judgment of strict foreclosure ren-
dered by the trial court in favor of the plaintiff, HSBC
Bank USA, N.A., as Trustee for the Registered Holders
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of Nomura Home Equity Loan, Inc. On appeal, the defen-
dant claims that the court improperly: (1) rendered a
judgment when the plaintiff lacked standing in the case;
(2) rendered a judgment in the absence of jurisdiction
because there was no state law right to pursue a foreclo-
sure action in light of the defendant’s discharge of the
debt in bankruptcy; and (3) refused to apply the best
evidence rule and the clean hands doctrine. We affirm
the judgment of the trial court.

The following facts inform our review. In March,
2011, the plaintiff commenced an action seeking a judg-
ment of strict foreclosure against the defendant, to
which the defendant responded. On January 14, 2016,
the trial court rendered summary judgment as to liabil-
ity, finding that the plaintiff was in possession of the
note, which was endorsed in blank, and that the plaintiff
had been assigned the mortgage. The court also found
that the defendant was in default on the payments due
under the note. The record supports those findings. On
November 14, 2016, the court rendered a judgment of
strict foreclosure, with a law day of February 6, 2017.
On November 21, 2016, the defendant filed a motion
for reconsideration, which the court denied. This
appeal followed.

The defendant first claims that the plaintiff lacks
standing in the case. We disagree. ‘‘The rules for stand-
ing in foreclosure actions when the issue of standing
is raised may be succinctly summarized as follows.
When a holder seeks to enforce a note through foreclo-
sure, the holder must produce the note. The note must
be sufficiently endorsed so as to demonstrate that the
foreclosing party is a holder, either by a specific
endorsement to that party or by means of a blank
endorsement to bearer. If the foreclosing party shows
that it is a valid holder of the note and can produce
the note, it is presumed that the foreclosing party is
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the rightful owner of the debt. That presumption may
be rebutted by the defending party, but the burden is
on the defending party to provide sufficient proof that
the holder of the note is not the owner of the debt, for
example, by showing that ownership of the debt had
passed to another party. It is not sufficient to provide
that proof, however, merely by pointing to some docu-
mentary lacuna in the chain of title that might give rise
to the possibility that some other party owns the debt.
In order to rebut the presumption, the defendant must
prove that someone else is the owner of the note and
debt. Absent that proof, the plaintiff may rest its stand-
ing to foreclose on its status as the holder of the note.’’
(Emphasis altered; internal quotation marks omitted.)
Aurora Loan Services, LLC v. Condron, 181 Conn. App.
248, 254–55, A.3d (2018). As found by the trial
court, and as supported by the record evidence, the
plaintiff is the holder of the note, endorsed in blank,
and it has been assigned the mortgage. The defendant
has submitted no proof that someone else is the owner
of the note and mortgage. Accordingly, the plaintiff
has standing.

The defendant next claims that the trial court did
not have jurisdiction to render a judgment of strict
foreclosure in light of the defendant’s discharge of the
debt in bankruptcy. We disagree. ‘‘Subject matter juris-
diction involves the authority of the court to adjudicate
the type of controversy presented by the action before
it. . . . [A] court lacks discretion to consider the merits
of a case over which it is without jurisdiction . . . .
[T]his court has often stated that the question of subject
matter jurisdiction, because it addresses the basic com-
petency of the court, can be raised by any of the parties,
or by the court sua sponte, at any time.’’ (Emphasis
added; internal quotation marks omitted.) Deutsche
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Bank National Trust Co. v. Thompson, 163 Conn. App.
827, 831, 136 A.3d 1277 (2016).

‘‘[A] creditor with a loan secured by a lien on assets
of the debtor who becomes bankrupt before the loan
is repaid [has been allowed] to ignore the bankruptcy
proceeding and look to the lien for the satisfaction of
the debt. . . . A valid judicial lien is not affected by a
discharge in bankruptcy. [T]he discharge in bankruptcy
does not extinguish the underlying debt. It only prevents
[the] debtor from being personally liable for the dis-
charged debt and forecloses collection of any deficiency
judgment, thereby limiting the claimant to enforce its
collection efforts in in rem actions against property
subject to a valid, prebankruptcy lien guaranteeing pay-
ment of the debt.’’ (Internal quotation marks omitted.)
Rino Gnesi Co. v. Sbriglio, 98 Conn. App. 1, 12, 908
A.2d 1, cert. denied, 280 Conn. 945, 912 A.2d 480 (2006).

Although the defendant contends that the bankruptcy
discharge order somehow prevents the court from con-
sidering the plaintiff’s action for a judgment of strict
foreclosure, the law is to the contrary. Nevertheless,
during oral argument, the defendant explained that he
had listed his debt to the plaintiff as ‘‘unsecured’’ in his
bankruptcy filings, and, because of that, the debt and
the note automatically became unsecured, despite the
valid mortgage lien. We are unaware of any law, federal
or state, that invalidates a mortgage lien simply because
the mortgagor lists the debt and the note as unsecured
for purposes of bankruptcy, and the defendant points
us to no such law.

Indeed, put simply, the law is quite clear that liens
that survive discharge in bankruptcy include, among
others, the in rem liability of mortgages. See Johnson
v. Home State Bank, 501 U.S. 78, 84, 111 S. Ct. 2150,
115 L. Ed. 2d 66 (1991); 3 W. Norton & W. Norton,
Bankruptcy Law and Practice (3d Ed. 2018) § 58:4. To
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that extent, the Bankruptcy Code provides that a credi-
tor’s right to foreclose a mortgage survives or passes
through the bankruptcy because a discharge extin-
guishes only the in personam liability of the debtor, not
the in rem liability. See Johnson v. Home State Bank,
supra, 84 (‘‘a bankruptcy discharge extinguishes only
one mode of enforcing a claim—namely, an action
against the debtor in personam—while leaving intact
another—namely, an action against the debtor in rem’’).
As explained in 3 W. Norton & W. Norton, supra, § 58:4,
the Bankruptcy Code ‘‘does not bar the creditor from
enforcing a valid, prebankruptcy lien or security inter-
est against property that has been retained by the estate
or by the debtor after discharge. . . . Actions to collect
against the debtor personally are enjoined. The credi-
tor’s action in enforcing a lien is against the property
and is an action in rem with no recourse available
against the debtor . . . .’’ (Emphasis added; footnotes
omitted.) The defendant cannot avoid this conclusion
by unilaterally describing in his bankruptcy filings his
obligation as something it is not. We, therefore, con-
clude that the defendant’s claim is without merit.

Finally, the defendant claims that the trial court
refused to apply the best evidence rule and the clean
hands doctrine to this case. He argues that the trial
court ‘‘simply chose to ignore key evidence by ignoring
that it exists.’’ He also argues that the ‘‘loan was table-
funded, which meant the transaction was predatory per
se,’’ and that, therefore, the court should have applied
the clean hands doctrine. We have considered the defen-
dant’s arguments regarding these claims and conclude
that they are baseless.

The judgment is affirmed.
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STATE OF CONNECTICUT v. STANLEY MORRIS
(AC 40453)

Sheldon, Prescott and Elgo, Js.

Syllabus

The plaintiff in error, D Co., a bail bonds company, brought this writ of
error from the order of the trial court denying its motion for release
from its obligations under a certain surety bail bond that it had posted
on behalf of the defendant in the underlying criminal action. D Co.
claimed that the trial court violated its right to due process in numerous
ways during the adjudication of the bond forfeiture proceedings. Held
that the trial court properly denied D Co.’s motion for release from its
surety obligations; although D Co.’s unpreserved claims that the trial
court violated its right to due process during the adjudication of the
bond forfeiture proceedings were reviewable under State v. Golding
(213 Conn. 233), D Co.’s right to due process was not infringed in
any manner.

Argued April 23—officially released July 3, 2018

Procedural History

Writ of error from the order of the Superior Court in
the judicial district of Stamford-Norwalk, geographical
area number twenty, Hernandez, J., denying a motion
filed by the plaintiff in error for release from certain
surety bond obligations, brought to the Supreme Court,
which transferred the matter to this court. Writ of
error denied.

Thomas Becker, for the plaintiff in error (Dad’s Bail
Bonds, LLC).

Nancy L. Chupak, senior assistant state’s attorney,
with whom, on the brief, were Richard J. Colangelo,
Jr., state’s attorney, and Angela R. Macchiarulo, senior
assistant state’s attorney, for the defendant in error
(state).

Opinion

PER CURIAM. The plaintiff in error, Dad’s Bail
Bonds, LLC, brings this writ of error challenging the
judgment of the trial court denying its motion for release
from surety obligations arising out of a $45,000 bond it
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had posted on behalf of the defendant in the underlying
criminal case, Stanley Morris. After Morris failed to
appear in court as required, the court ordered the bond
forfeited. The plaintiff in error claims that the trial court
violated its right to due process in numerous ways dur-
ing the adjudication of its motion for release and that,
pursuant to General Statutes § 54-65c, it was entitled
to release from its surety obligation.

The plaintiff in error’s procedural due process claims
were not preserved below, and we have, therefore,
reviewed them pursuant to the standard set forth in
State v. Golding, 213 Conn. 233, 239–40, 567 A.2d 823
(1989), as modified by In re Yasiel R., 317 Conn. 773,
781, 120 A.3d 1188 (2015). Having thoroughly reviewed
the record, we are not persuaded that the plaintiff in
error’s right to due process was infringed in any manner.
We also conclude that the court properly denied the
plaintiff in error’s motion for release from its surety
obligations. Accordingly, we affirm the judgment of the
trial court denying the plaintiff in error’s motion for
release.

The writ of error is denied.

KIM MAGSIG v. MICHAEL MAGSIG
(AC 39544)

DiPentima, C. J., and Prescott and Bozzuto, Js.

Syllabus

The plaintiff, whose marriage to the defendant previously had been dis-
solved, appealed to this court from the trial court’s denial of her postjudg-
ment motion for contempt, in which she claimed that the defendant had
breached the terms of parties’ separation agreement that made the
defendant responsible for certain debt to W Co. and required that the
plaintiff be held harmless for that debt. Specifically, she claimed that
the defendant had not made the required payments to W Co. for approxi-
mately one year and had not notified her of any significant developments
or discussions regarding this debt, namely, that he intentionally had
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defaulted on the loan. As a result, the plaintiff claimed that she suffered
losses, including diminished creditworthiness. The defendant main-
tained that because W Co. had not commenced any proceedings regard-
ing that debt, his obligation to hold the plaintiff harmless had not yet
been triggered. The trial court denied the plaintiff’s motion for contempt
on the ground that the plaintiff failed to prove, by clear and convincing
evidence, that the defendant wilfully and intentionally had violated the
separation agreement, reasoning that the agreement did not require the
plaintiff to be indemnified for any collateral damages that may be caused
directly or indirectly by the nonpayment of the W Co. debt. Held:

1. The plaintiff’s claim that, because the agreement was unambiguous, the
trial court improperly considered evidence outside of the four corners
of the contract in determining the parties’ intent with respect to the
indemnification language of the agreement was unavailing; the defen-
dant’s testimony regarding his understanding of what triggered his obli-
gation to indemnify the plaintiff was admitted for the purpose of
determining whether he had wilfully violated the agreement and the
court did not use that evidence to interpret the parties’ intent with
respect to the agreement, as the mere fact that the court permitted the
defendant to testify about his understanding of the agreement did not
mean, a fortiori, that the court used that testimony to interpret the
parties’ separation agreement, particularly where the court specifically
identified the basis of its conclusion in its memorandum of decision
and noted that the defendant’s testimony was admitted for the purpose
of determining whether he had violated the agreement wilfully.

2. The plaintiff could not prevail on her claim that because similar language
used in the agreement has been interpreted in other cases as an indem-
nity against liability and not simply loss, she was not required to wait until
she sustained an actual loss to bring a successful motion for contempt:
although the indemnification clause provided that the defendant would
hold the plaintiff harmless from ‘‘any loss, injury, debt, charge, legal
fees, or liability’’ with respect to the debt to W Co., the agreement further
required that the defendant secure his indemnification obligation with
particular assets and notify the plaintiff of any and all material, signifi-
cant developments regarding that debt, and those provisions would have
been rendered useless and unnecessary under the plaintiff’s interpreta-
tion of the agreement, under which she already would have been entitled
to full and immediate recourse on the indemnification provision on the
day of the dissolution judgment; accordingly, the trial court properly
concluded that the defendant’s indemnity obligation was not triggered
until W Co. commenced an action against the plaintiff or otherwise took
affirmative steps to collect from her with respect to the debt.

Argued February 13—officially released July 3, 2018
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Procedural History

Action for the dissolution of a marriage, and for other
relief, brought to the Superior Court in the judicial dis-
trict of Stamford-Norwalk, and tried to the court, Hon.
Stanley Novack, judge trial referee; judgment dissolving
the marriage and granting certain other relief in accor-
dance with the parties’ separation agreement; there-
after, the court, Colin, J., denied the plaintiff’s motion
for contempt, and the plaintiff appealed to this court.
Affirmed.

Meredith C. Braxton, for the appellant (plaintiff).

Edward M. Kweskin, with whom, on the brief, was
Sarah E. Gleason, for the appellee (defendant).

Opinion

DiPENTIMA, C. J. The plaintiff, Kim Magsig,1 appeals
from the denial of her postdissolution motion for con-
tempt. On appeal, she claims that the trial court improp-
erly concluded that the defendant, Michael Magsig, had
not violated an indemnification obligation contained in
the parties’ separation agreement. We disagree and,
accordingly, affirm the judgment of the trial court.2

The record reveals the following relevant facts and
procedural history. On April 16, 2013, the court, Hon.
Stanley Novack, judge trial referee, dissolved the
marriage of the parties. In accordance with General
Statutes § 46b-66, the judgment of dissolution incorpo-
rated by reference the parties’ separation agreement

1 The judgment of dissolution restored the plaintiff’s name to Kim Carney.
2 In the proceedings before the trial court, the plaintiff sought attorney’s

fees pursuant to §§ 9.2 and 11.3 of the parties’ separation agreement. The
trial court denied her motion for contempt and her request for attorney’s
fees. On appeal, the plaintiff argued that if we reverse the judgment of the
trial court, then, pursuant to the terms of the separation agreement, the
defendant should be ordered to pay her trial and appellate attorney’s fees.
As a result of our conclusion that the judgment of the trial court should be
affirmed, we need not address the plaintiff’s claim regarding attorney’s fees.
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(agreement). Article 9 of the agreement addressed past
and future debts of the parties.

Section 9.2 of the agreement provided: ‘‘The [defen-
dant] shall be solely responsible for the Wells Fargo
Bank debt (formerly the home equity line of credit on
the parties’ foreclosed Greenwich property) as a sup-
port obligation and shall indemnify and hold the
[plaintiff] harmless from any loss, injury, debt,
charge, legal fees, or liability whatsoever with respect
thereto. The [plaintiff] shall secure this indemnification
obligation with his Schwab IRA and Korn Ferry 401 (K)
and provide the [plaintiff] semiannually with a state-
ment for each account so long as he shall have this
indemnification obligation. The [defendant] shall notify
the [plaintiff] of any and all material, significant devel-
opments or discussions that take place between him
and his representatives and Wells Fargo or its represen-
tatives. The [defendant] shall promptly notify the [plain-
tiff] in the event he learns that Wells Fargo is about to
commence an action or seek a lien on the [plaintiff’s]
real property. In the alternative, if the [defendant] is
able to remove the [plaintiff’s] name as a joint and
severally liable obligor on the promissory note to Wells
Fargo, which shall be no later than November 16, 2018,
the time of the expiration of the statute of limitations
on the Wells Fargo liability, all obligations to the [plain-
tiff] to hold her harmless from liability from Wells Fargo
shall terminate.’’ (Emphasis added.)

On January 23, 2014, the plaintiff filed a motion for
contempt pursuant to Practice Book § 25-27, alleging
that the defendant had violated § 9.2 of the agreement.
Specifically, she claimed that the defendant had not
made the ‘‘required, regular payments to [the Wells
Fargo debt] for approximately one year’’ and had not
notified her of ‘‘any and all material, significant develop-
ments or discussions’’ regarding this debt; namely, that
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he intentionally had defaulted on the loan, resulting in
an immediate debt of $434,958.

The plaintiff further alleged that the defendant had
agreed to indemnify her for both loss and liability and
that, under Connecticut law, she became entitled to
indemnification as soon as the defendant caused her
to be liable to Wells Fargo for the entire balance due.
Additionally, she claimed injury in that, as a result of the
defendant’s actions, (1) her credit score had ‘‘dropped
precipitously’’; and (2) she would not be able to remove
him from the mortgage note for a South Carolina prop-
erty as required by the terms of the agreement. Finally,
the plaintiff requested attorney’s fees pursuant to § 11.3
of the agreement.3

The defendant filed an objection to the plaintiff’s
contempt motion, disputing her claims. Specifically, he
argued that because Wells Fargo had not commenced
a legal action to enforce its right on the debt, his indem-
nification obligation had not been triggered. He further
claimed that the agreement did not require him to make
any payments at any particular time to Wells Fargo.
The defendant also maintained that he had secured his
indemnity obligation as required by the agreement and
had not learned of any material, significant develop-
ments regarding the debt, nor had he had any discus-
sions with Wells Fargo. Finally, the defendant requested
attorney’s fees incurred in responding to the plaintiff’s
motion and on the basis of ‘‘litigation misconduct.’’

On September 4, 2015, the plaintiff filed a reply in
further support of her motion. She iterated that, under
Connecticut law, she was entitled to prosecute this

3 Section 11.3 of the agreement provided: ‘‘In the event a party is found
to have breached this [a]greement, or to be in contempt of any of the
provisions of this [a]greement, that Party shall be responsible for the reason-
able legal fees and costs associated with the enforcement of this
[a]greement.’’
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motion at the time her liability was incurred and was
not required to wait for an actual loss. She also claimed
that relevant principles of contract interpretation sup-
ported her position.

The court, Colin, J., conducted hearings on May 18,
May 19, and May 20, 2016.4 An employee of Wells Fargo,
the plaintiff and the defendant testified, and, following
the presentation of evidence, the court heard argument
from counsel. On May 23, 2016, the court issued a mem-
orandum of decision denying the plaintiff’s motion for
contempt. The court concluded that the plaintiff failed
to prove, by clear and convincing evidence, that the
defendant wilfully and intentionally had violated § 9.2
of the agreement.

Specifically, the court found that the plaintiff had not
produced sufficient evidence that she had suffered any
loss, injury, debt, charge, legal fees or liability as to the
Wells Fargo debt since the date of the dissolution of
the marriage. The court also found that although prior
to judgment, the real property that originally secured
the Wells Fargo debt had been foreclosed and the debt
was in default status, Wells Fargo had not taken any
‘‘formal collection actions against the parties.’’

4 Prior to the hearings on the contempt motion, the plaintiff filed a motion
in limine, pursuant to Practice Book § 15-3, to preclude the testimony of
attorneys Judith Ellenthal and Jill Bicks, who previously had represented the
plaintiff and the defendant respectively. The plaintiff also joined Ellenthal’s
motion to quash the subpoena filed by the defendant. The plaintiff argued
that the defendant sought to question Ellenthal and Bicks regarding the
negotiation of the terms of the agreement and that such parol evidence was
irrelevant and inadmissible where the terms of the agreement were unam-
biguous.

On April 22, 2016, the court held a hearing on the motion in limine and
the motion to quash. After hearing from the parties, the court issued an
oral ruling granting the plaintiff’s motion in limine as follows: ‘‘Extrinsic
evidence of the intent of the parties shall be inadmissible to vary or contradict
the language of the separation agreement unless the trial court determines
that parol evidence will be permitted.’’ The court denied the motion to quash.
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The court noted that the plaintiff had produced evi-
dence that ‘‘due to a derogatory reference on her credit
report regarding the Wells Fargo debt, she was unable
to secure a rental property for herself and therefore
must continue to live in the more expensive South Caro-
lina property . . . . The court finds that this claim is
not a ‘loss’ or ‘injury’ . . . with respect [to the Wells
Fargo debt] contemplated by the parties’ agreement.’’
Put another way, the court determined that this type
of impact was ‘‘collateral damage’’ and was not within
the scope of the indemnification clause.5

The court also examined the language of § 9.2 of the
agreement and concluded that the defendant’s indemni-
fication obligation was triggered when the plaintiff suf-
fered an actual loss, injury, debt, charge, legal fees, or
liability directly related to the Wells Fargo debt; in other
words, when Wells Fargo ‘‘actually makes a claim
against the plaintiff or otherwise takes an affirmative
step against the plaintiff to collect the funds due. That
has not happened, and it may not happen.’’ The court
reached this conclusion by considering the entire lan-
guage of § 9.2; that is, the requirement that the defen-
dant keep the plaintiff informed of material and
significant developments and discussions regarding the
debt, his obligation to notify her if he learned that Wells
Fargo was about to commence an action or seek a lien
on her property and the reference to the 2018 statute
of limitations regarding the Well Fargo debt. The court
also noted that the parties had agreed that § 9.2 did not
require the defendant to pay Wells Fargo on time each
month. Simply stated, the court determined that ‘‘[t]he
agreement does not provide that the plaintiff shall be

5 The court also determined that the plaintiff had failed to meet her burden
of proving that her credit score changed from the date of the dissolution
to the present date. It noted that the parties’ failure to pay the Wells Fargo
debt prior to the dissolution of the marriage and the loss of the collateral,
through foreclosure, likely caused the decline in her credit score, rather
than the postdissolution events.
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indemnified for any collateral damages that may be
caused directly or indirectly by the nonpayment of the
Wells Fargo debt, such as the impact on the plaintiff’s
credit rating or her ability to rent a dwelling or obtain
a car loan . . . .’’

Next, the court concluded that the relevant language
of § 9.2 of the agreement was clear and unambiguous.
Then, it explained the flaw in the plaintiff’s interpreta-
tion of the indemnification clause. ‘‘Under the plaintiff’s
theory of the case, once liability attached to her, the
defendant’s indemnification obligation is triggered and
she is entitled to compensation. The plaintiff’s liability
in connection with this joint [Wells Fargo] debt attached
before the date of the dissolution degree, when the
parties signed the note and borrowed the money. Thus,
under her theory, the defendant’s indemnification obli-
gation arguably was triggered immediately upon the
dissolution court’s approval and entry of the decree. If
that is the case, then the other portions of [§] 9.2 would
likely be rendered useless. For example, why would the
defendant need to secure his obligation with anything
if he was already required to fulfill the indemnification
obligation and pay off the debt? If the defendant was
already required to fulfill the indemnification obliga-
tion, then why would he need to notify the plaintiff of
any future collection actions taken by the lender? These
provisions would be unnecessary under the plaintiff’s
present argument since the plaintiff would already have
been entitled to full and immediate recourse on the
indemnification provision on the day of the dissolution
court’s entry of judgment. The court rejects this inter-
pretation of the agreement because it is inconsistent
with the parties’ intent . . . . The plaintiff has failed
to prove that, since the date of the dissolution of the
marriage, she has suffered ‘any loss, injury, debt,
charge, legal fees, or liability . . . with respect to [the
Wells Fargo Bank debt]’ within the meaning of [§] 9.2
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of the parties’ agreement. The plaintiff is now
attempting to read into the parties’ agreement a pay-
ment obligation by the defendant that is not contained
in the language of the document.’’

The court further determined that the plaintiff had
not incurred a new postdissolution liability and that
she was liable for the Wells Fargo debt at the time of
the dissolution judgment. Therefore, it concluded ‘‘the
parties did not intend that this preexisting liability
would be used as the basis for an action, postjudgment,
under the indemnification from liability provision of [§]
9.2 without there being any additional affirmative
actions being taken by the lender.’’ (Emphasis added.)
Accordingly, the court denied the plaintiff’s motion for
contempt and her requests for ‘‘nearly $500,000 plus
counsel fees . . . .’’6 This appeal followed.

As an initial step, we set forth the relevant legal princi-
ples and applicable standards of review. ‘‘Contempt is
a disobedience to the rules and orders of a court which
has power to punish for such an offense. . . . A con-
tempt judgment cannot stand when, inter alia, the order
a contemnor is held to have violated is vague and indefi-
nite, or when the contemnor, through no fault of his
own, was unable to obey the court’s order.’’ (Internal
quotation marks omitted.) Gabriel v. Gabriel, 324 Conn.
324, 330, 152 A.3d 1230 (2016); see also Malpeso v.
Malpeso, 165 Conn. App. 151, 181–82, 138 A.3d 1069
(2016).

‘‘First, we must resolve the threshold question of
whether the underlying order constituted a court order
that was sufficiently clear and unambiguous so as to
support a judgment of contempt. . . . This is a legal
inquiry subject to de novo review. . . . Second, if we
conclude that the underlying court order was suffi-
ciently clear and unambiguous, we must then determine

6 The court also denied the defendant’s request for attorney’s fees.
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whether the trial court abused its discretion in issuing,
or refusing to issue, a judgment of contempt, which
includes a review of the trial court’s determination of
whether the violation was wilful or excused by a good
faith dispute or misunderstanding. . . . A finding of
contempt is a question of fact, and our standard of
review is to determine whether the court abused its
discretion in [finding] that the actions or inactions of
the [party] were in contempt of a court order. . . .
In domestic relations cases, [a] judgment rendered in
accordance with . . . a stipulation of the parties is to
be regarded and construed as a contract. . . . Accord-
ingly, our resolution of the plaintiff’s claim is guided
by the general principles governing the construction of
contracts.’’ (Citation omitted; internal quotation marks
omitted.) Mettler v. Mettler, 165 Conn. App. 829, 835–36,
140 A.3d 370 (2016); see also Gabriel v. Gabriel, supra,
324 Conn. 330–31; Dowd v. Dowd, 96 Conn. App. 75,
79, 899 A.2d 76, cert. denied, 280 Conn. 907, 907 A.2d
89 (2006).

‘‘When construing a contract, we seek to determine
the intent of the parties from the language used interpre-
ted in the light of the situation of the parties and the
circumstances connected with the transaction. . . .
[T]he intent of the parties is to be ascertained by a fair
and reasonable construction of the written words and
. . . the language used must be accorded its common,
natural, and ordinary meaning and usage where it can
be sensibly applied to the subject matter of the contract.
. . . When only one interpretation of a contract is possi-
ble, the court need not look outside the four corners
of the contract. . . . When the language of a contract
is ambiguous, the determination of the parties’ intent
is a question of fact. . . . When the language is clear
and unambiguous, however, the contract must be given
effect according to its terms, and the determination of
the parties’ intent is a question of law.’’ (Emphasis in
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original; internal quotation marks omitted.) Dejana v.
Dejana, 176 Conn. App. 104, 114, 168 A.3d 595, cert.
denied, 327 Conn. 977, 174 A.3d 195 (2017); see also
Nation-Bailey v. Bailey, 316 Conn. 182, 191–92, 112
A.3d 144 (2015); Schimenti v. Schimenti, 181 Conn.
App. 385, 396–97, A.3d (2018).

In the present case, the plaintiff’s appellate argument
rests on two foundations. First, she contends that
because the language of § 9.2 is unambiguous7 and the
agreement contains a merger clause in § 11.48 resulting
in an integrated contract, the court was prohibited from
considering anything except the language contained in
the agreement.9 Essentially, she claims that the court

7 ‘‘A contract is unambiguous when its language is clear and conveys a
definite and precise intent. . . . The court will not torture words to impart
ambiguity where ordinary meaning leaves no room for ambiguity. . . .
Moreover, the mere fact that the parties advance different interpretations
of the language in question does not necessitate a conclusion that the
language is ambiguous. . . .

‘‘In contrast, a contract is ambiguous if the intent of the parties is not clear
and certain from the language of the contract itself. . . . [A]ny ambiguity
in a contract must emanate from the language used by the parties. . . .
The contract must be viewed in its entirety, with each provision read in
light of the other provisions . . . and every provision must be given effect
if it is possible to do so. . . . If the language of the contract is susceptible
to more than one reasonable interpretation, the contract is ambiguous.’’
(Internal quotation marks omitted.) Dejana v. Dejana, supra, 176 Conn.
App. 115.

8 Section 11.4 of the agreement provided: ‘‘The [defendant] and the [plain-
tiff] have incorporated in this [a]greement their entire understanding, and
no oral statement or prior written matter extrinsic to this [a]greement. The
parties agree that each is not relying upon any representations other than
those expressly set forth herein.’’

9 ‘‘[T]he parol evidence rule is not an exclusionary rule of evidence . . .
but a rule of substantive contract law . . . . The rule is premised upon the
idea that when the parties have deliberately put their engagements into
writing, in such terms as import a legal obligation, without any uncertainty
as to the object or extent of such engagement, it is conclusively presumed,
that the whole engagement of the parties, and the extent and manner of their
understanding, was reduced to writing. After this, to permit oral testimony,
or prior or contemporaneous conversations, or circumstances, or usages
. . . in order to learn what was intended, or to contradict what is written,
would be dangerous and unjust in the extreme. . . . Ordinarily, a merger
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improperly heard and used parol evidence, namely, the
defendant’s testimony regarding his understanding
when his indemnification obligation was triggered, to
interpret § 9.2. Second, she argues that the language
used in § 9.2 of the agreement should be interpreted as
indemnity against liability, and, therefore, she was not
required to wait until a loss occurred to initiate and
prevail on her motion for contempt. See 24 Leggett
Street Ltd. Partnership v. Beacon Industries, Inc., 239
Conn. 284, 306, 685 A.2d 305 (1996); see also Amoco
Oil Co. v. Liberty Auto & Electric Co., 262 Conn. 142,
148, 810 A.2d 259 (2002); Balboa Ins. Co. v. Zaleski, 12
Conn. App. 529, 534–35, 532 A.2d 973, cert. denied, 206
Conn. 802, 535 A.2d 1315 (1987). We consider each
argument in turn.

First, we consider the plaintiff’s argument that the
court improperly considered evidence outside of the
four corners of the contract in determining the parties’
intent with respect to § 9.2 of the agreement. The parties
and the court agreed that § 9.2 was unambiguous. Addi-
tionally, the plaintiff contends that, due to the use of
a merger clause in § 11.4, the agreement was completely
integrated. For these reasons, the plaintiff maintains

clause provision indicates that the subject agreement is completely inte-
grated, and parol evidence is precluded from altering or interpreting the
agreement. . . .

‘‘The parol evidence rule does not of itself, therefore, forbid the presenta-
tion of parol evidence, that is, evidence outside the four corners of the
contract concerning matters governed by an integrated contract, but forbids
only the use of such evidence to vary or contradict the terms of such a
contract. Parol evidence offered solely to vary or contradict the written
terms of an integrated contract is, therefore, legally irrelevant. When offered
for that purpose, it is inadmissible not because it is parol evidence, but
because it is irrelevant. By implication, such evidence may still be admissible
if relevant . . . to prove [inter alia] a collateral oral agreement which does
not vary the terms of the writing . . . .’’ (Citations omitted; internal quota-
tion marks omitted.) Weiss v. Smulders, 313 Conn. 227, 248–49, 96 A.3d
1175 (2014); see also Perricone v. Perricone, 292 Conn. 187, 194, 972 A.2d
666 (2009).
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that it was improper for the court to use parol evidence
to determine the parties’ intent with respect to § 9.2.

The court did admit into evidence the defendant’s
testimony regarding his understanding of what trig-
gered his indemnification obligation to the plaintiff.
This evidence, however, was admitted for the purpose
of determining whether the defendant had wilfully vio-
lated § 9.2 of the agreement. After a review of the record
and the court’s decision, we are persuaded that the
court did not use this evidence to interpret the parties’
intent with respect to § 9.2.

The following additional facts are necessary for our
discussion. During direct examination the defendant
stated that he had not taken any action with respect to
making payments to Wells Fargo. He testified that he
chose not to act after consulting with a foreclosure
attorney. The court interjected as follows: ‘‘It seems
like now everybody agreed—everybody agrees that [the
defendant] didn’t have to do anything in connection
with the bank. The question is what does he have to
pay or what does he have to do in connection to his
former wife?’’ The defendant’s counsel agreed with the
court’s statement and suggested that the remaining
question was when the defendant’s indemnity obliga-
tion was triggered.

The defendant’s counsel then sought permission to
question the defendant regarding his understanding of
what would activate his obligation to indemnify the
plaintiff. The purpose of this testimony was to deter-
mine if the defendant had wilfully violated the parties’
agreement. The court permitted the following question
from the defendant’s counsel to the defendant: ‘‘So what
is your understanding about when this indemnity is
triggered, sir?’’ The defendant responded that he
believed that the indemnification clause was triggered
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if Wells Fargo notified the defendant or his representa-
tives that it intended to take action on the debt, such
as filing a lawsuit or referring the matter to a collection
agency. Thereafter, the court inquired: ‘‘So is it your
understanding, sir, that if Wells Fargo never comes after
[the plaintiff] ever for this loan, then your indemnifica-
tion obligation never gets triggered?’’ The defendant
responded in the affirmative.

On appeal the plaintiff argues that the court first
should have construed § 9.2 of the agreement according
to its plain language and then determined whether the
defendant had wilfully violated its terms. ‘‘Instead, the
court admitted parol evidence to determine [the] defen-
dant’s wilfulness but then used it to interpret the indem-
nification provision based on [the] defendant’s intent
. . . .’’

Contrary to the plaintiff’s claims, the court did not
use the defendant’s testimony to determine the parties’
intent with respect to § 9.2 of the agreement. As explic-
itly stated in its memorandum of decision, the court
relied on ‘‘the other provisions in [§] 9.2, including (a)
the defendant’s obligation to keep the plaintiff informed
of any ‘material, significant developments or discus-
sions between him and his representatives and Wells
Fargo or its representatives’; (b) the defendant’s obliga-
tion to notify the plaintiff ‘in the event he learns that
Wells Fargo is about to commence an action or seek a
lien on the [plaintiff’s] real property’; and (c) the refer-
ence to the expiration of the statute of limitation in
2018 on the Wells Fargo liability, at which time ‘all
obligations to the [plaintiff] to hold her harmless from
liability from Wells Fargo shall terminate.’ ’’

The mere fact that the court permitted the defendant
to testify about his understanding of § 9.2 does not
mean, a fortiori, that the court used that testimony
to interpret the parties’ separation agreement. This is
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particularly true given that the court (1) specifically
noted that the defendant’s testimony was admitted for
the purpose of determining whether he had violated
the agreement wilfully, and (2) specifically identified
the basis of its conclusion in a memorandum of deci-
sion. This court will presume that the trial court acted
properly in the performance of its duties. See Zenon v.
Mossy, 114 Conn. App. 734, 737, 970 A.2d 814 (2009).
Finally, we note that the plaintiff’s appellate argument
that the court improperly used the testimony regarding
the defendant’s understanding of § 9.2 to interpret that
part of the agreement amounts to nothing more than
conjecture and speculation, which have no place in
appellate review. Konefal v. Konefal, 107 Conn. App.
354, 360, 945 A.2d 484, cert. denied, 288 Conn. 902, 952
A.2d 810 (2008). For these reasons, we disagree that
the court improperly used the defendant’s testimony to
interpret the intent of § 9.2 of the parties’ agreement.

Next, we consider the plaintiff’s argument that the
court misinterpreted § 9.2 of the agreement. Specifi-
cally, she contends that the language used in § 9.2 has
been interpreted as indemnity against liability in other
cases, and therefore she was not required to wait until
a loss to bring a successful motion for contempt. We
disagree.

The plaintiff relies primarily on 24 Leggett Street Ltd.
Partnership v. Beacon Industries, Inc., supra, 239
Conn. 284, and Balboa Ins. Co. v. Zaleski, supra, 12
Conn. App. 529, in support of this argument. In the
former, the defendant contracted to ‘‘defend, indemnify
and hold the plaintiff harmless from and against any
liabilities, losses, damages, costs or expenses (including
reasonable attorneys’ fees) of any nature arising from
the environmental conditions of or problems with the
Property [that the plaintiff had purchased from the
defendant], which conditions or problems arose prior
to Closing and whether known . . . or unknown.’’
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(Internal quotation marks omitted.) 24 Leggett Street
Ltd. Partnership v. Beacon Industries, Inc., supra, 288.

In that case, our Supreme Court then set forth the
relevant legal principles regarding indemnification
clauses. ‘‘Generally, indemnity agreements fall broadly
into two classes, those where the contract is to indem-
nify against liability and those where it is to indemnify
against loss. In the first, the cause of action arises as
soon as liability is incurred, but in the second it does
not arise until the indemnitee has actually incurred the
loss. . . . Where an indemnity agreement, however,
indemnifies against liability as well as against loss . . .
the indemnitee does not have to wait until the loss
occurs, but may sue on the agreement as soon as liability
is incurred.’’ (Internal quotation marks omitted.) Id.,
306; see also Fairfield v. D’Addario, 149 Conn. 358,
361, 179 A.2d 826 (1961).

The court then rejected the defendant’s claim that it
was liable only for the costs actually incurred by the
plaintiff, that is, its obligation was limited to a loss
suffered by the plaintiff rather than liability. 24 Leggett
Street Ltd. Partnership v. Beacon Industries, Inc.,
supra, 239 Conn. 306. ‘‘On the issue of whether, in the
event of a breach of the contract, the plaintiff’s damages
would be limited to those actually incurred, this con-
tract presents clear and definitive language that for
more than sixty years has been interpreted but one way.
The terms . . . are unambiguous in their requirement
that the defendant will hold the plaintiff harmless from
and against any liabilities, losses, damages, costs or
expenses arising from an environmental condition of
the property. . . . Because the indemnity protects
against liability in addition to loss, the plaintiff need
not wait until an actual loss occurs, but may sue once
liability is incurred. . . . Accordingly, we conclude as
a matter of law . . . that the plaintiff’s damages are not
limited to those costs it actually incurred.’’ (Citations
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omitted; emphasis omitted; internal quotation marks
omitted.) Id., 306–307. This court reached the same
conclusion with respect to similar contract language in
Balboa Ins. Co. v. Zaleski, supra, 12 Conn. App. 535–36.

The plaintiff argues that the indemnification language
used in § 9.2 of the agreement is similar to that used
in 24 Leggett Street Ltd. Partnership v. Beacon Indus-
tries, Inc., supra, 239 Conn. 287–88, and Balboa Ins.
Co. v. Zaleski, supra, 12 Conn. App. 535–36, and, accord-
ingly, must be interpreted as requiring the defendant
to indemnify her from liability and not simply loss. This
argument, however, ignores the other language used by
the parties in § 9.2. The indemnification clause provided
that the defendant would hold the plaintiff harmless
from ‘‘any loss, injury, debt, charge, legal fees, or liabil-
ity’’ with respect to the Wells Fargo debt. It also obli-
gated the defendant to ‘‘secure this indemnification
obligation with his Schwab IRA and Korn Ferry 401 (K)
and provide the [plaintiff] semiannually with a state-
ment for each account so long as he shall have this
indemnification obligation.’’ Section 9.2 further
required the defendant to notify the plaintiff of ‘‘any and
all material, significant developments or discussions’’
between himself and his representatives and Wells
Fargo and its representatives. The defendant also was
obligated to notify the plaintiff if Wells Fargo was
‘‘about to commence an action or seek a lien on the
[plaintiff’s] real property.’’

The trial court properly concluded that these provi-
sions would be rendered useless and unnecessary under
the plaintiff’s interpretation of § 9.2. ‘‘The law of con-
tract interpretation militates against interpreting a con-
tract in a way that renders a provision superfluous.’’
(Internal quotation marks omitted.) Barber v. Skip Bar-
ber Racing School, LLC, 106 Conn. App. 59, 81, 940 A.2d
878 (2008); see also 24 Leggett Street Ltd. Partnership v.
Beacon Industries, Inc., supra, 239 Conn. 298 (because
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parties ordinarily do not insert meaningless provisions
into agreements, every provision of contract must be
given effect if it can be done reasonably); Snydergen-
eral Corp. v. Lee Parcel 6 Associates Ltd. Partnership,
43 Conn. App. 32, 36, 681 A.2d 1008 (1996) (same);
Plikus v. Connecticut Light & Power Co., 42 Conn. App.
299, 303, 679 A.2d 401 (1996) (same).

Significantly, the court found that the parties were
liable for the entire Wells Fargo debt prior to the dissolu-
tion judgment incorporating the agreement of the par-
ties.10 As aptly stated by the trial court, other obligations
of the defendant set forth in § 9.2 would be unnecessary
because, under the plaintiff’s interpretation, she ‘‘would
already have been entitled to full and immediate
recourse on the indemnification provision on the day
of the dissolution court’s entry of judgment.’’ There
would be no need for the defendant to notify the plaintiff
of future collection actions or to secure his obligation
with his retirement accounts under her interpretation
of § 9.2.

We conclude, therefore, that the court’s interpreta-
tion of § 9.2 of the agreement was not improper given
the court’s obligation ‘‘to determine the intention of the
parties from the language used interpreted in the light
of the situation of the parties and the circumstances
connected with the transaction.’’ (Emphasis added.)
Kronholm v. Kronholm, 16 Conn. App. 124, 130, 547
A.2d 61 (1988); see also Eckert v. Eckert, 285 Conn.
687, 692, 941 A.2d 301 (2008). Under these facts and
circumstances, where the debt was incurred and the
entire amount was due prior to the dissolution judgment
and their agreement, and in light of the language used
in § 9.2, we agree with the trial court that the defendant’s

10 This factual finding is supported by the testimony of Stephen Miller, an
employee of Wells Fargo, who stated that the relevant account has been in
default status since January, 2013.
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indemnity obligation is not triggered until Wells Fargo
commences an action against the plaintiff or otherwise
takes an affirmative step to collect from the plaintiff
with respect to the debt. Accordingly, the plaintiff’s
claim that the court misinterpreted § 9.2 must fail.

The judgment is affirmed.

In this opinion the other judges concurred.
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SUPREME COURT PENDING CASES

The following appeals are fully briefed and eligible for assignment
by the Supreme Court in the near future.

CONNECTICUT INTERLOCAL RISK MANAGEMENT AGENCY v.
CHRISTOPHER JACKSON et al., SC 19946

Judicial District of Tolland

Negligence; Causation; Whether Connecticut Should Adopt

‘‘Alternative Liability’’ Theory of Negligence Where There is

Uncertainty as to Which Defendant Caused the Plaintiff’s Harm.

On the morning of June 2, 2012, a fire broke out in an abandoned mill
in Somers. The fire destroyed the mill and a sewer line owned by the
town of Somers. The plaintiff is the town’s insurer, and it paid for the
repair of the sewer line. The plaintiff then brought this subrogation
action, seeking to recover the cost of repairing the sewer line from
defendants Christopher Jackson, Erin Houle and Wesley Hall. The
defendants were in the mill smoking cigarettes in the hours leading
up to the fire, and the plaintiff alleged that their negligence in carelessly
disposing of the fifteen or so cigarettes that they smoked caused the
fire. The defendants moved that summary judgment enter in their
favor, arguing that the plaintiff could not prove causation because it
could not prove which of the defendants had negligently disposed of
his or her cigarette in the area where the fire started. While the plaintiff
conceded that, under current Connecticut negligence law, the defend-
ants were entitled to prevail, it urged the trial court to adopt the
‘‘alternative liability’’ theory of negligence. While no Connecticut court
has yet to recognize the alternative liability theory, the theory is codi-
fied in the Restatement (Second) of Torts § 433B (3), which provides:
‘‘Where the conduct of two or more actors is tortious, and it is proved
that harm has been caused to the plaintiff by only one of them, but
there is uncertainty as to which one has caused it, the burden is upon
each such actor to prove that he has not caused the harm.’’ The trial
court declined to adopt the theory and rendered summary judgment
for the defendants, concluding that, while some other states had
adopted the theory, the question of whether Connecticut should adopt
the theory was best left to the legislature or to this state’s appellate
courts. The plaintiff appeals from the judgment for the defendants
and urges that the Connecticut Supreme Court adopt the ‘‘alternative
liability’’ theory of negligence expressed in the Restatement (Second)
of Torts § 433B (3).
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MARINELIS SENA, ADMINISTRATRIX OF THE ESTATE OF
TYRONE TILLMAN, et al. v. AMERICAN MEDICAL

RESPONSE OF CONNECTICUT, INC., et al.,
SC 19971

Judicial District of Fairfield

Negligence; Municipal Immunity; Whether Defendant City

Immune From Liability for Negligence in Connection With Its

Conduct Following Declaration of Civil Preparedness Emer-

gency. On February 8, 2013, Governor Dannel Malloy, pursuant to
General Statutes § 28-9 (a), declared a civil preparedness emergency in
anticipation of an expected snowstorm. The snowstorm ended around
noon the next day. On the evening of February 11, 2013, the plaintiff’s
decedent, Tyrone Tillman, a resident of the city of Bridgeport, con-
tacted 911 complaining of severe breathing difficulty. An ambulance
arrived several minutes later and Tillman was transported to the hospi-
tal, where he was pronounced dead upon arrival. The plaintiff brought
this action against the city, alleging (1) that the city failed to follow
its ‘‘Local Emergency Service Plan’’ with respect to the appropriate
dispatch protocol, and (2) that the ambulance was delayed as a result
of the city’s negligent failure to clear the streets of accumulated snow.
The city moved for summary judgment, claiming that, because the
alleged negligent conduct took place while the civil preparedness emer-
gency was still in effect, the city was immune from liability pursuant
to General Statutes § 28-13 (a). That statute provides that ‘‘[n]either
the state nor any political subdivision of the state nor . . . the agents
or representatives of the state or any political subdivision thereof . . .
shall be liable for the death of or injury to persons . . . as a result
of any [emergency preparedness] activity.’’ The city asserted that the
civil preparedness emergency remainend in effect until March 18, 2013,
when Governor Malloy issued an executive order pursuant to § 28-9
(b) formally ending the emergency. The trial court observed that the
same executive order that ended the emergency declared for the Febru-
ary 8, 2013 snowstorm also ended the emergency declared on October
27, 2017 in anticipation of a hurricane. The trial court noted that,
under the city’s interpretation of § 28-13, the immunity afforded by
that statute for civil preparedness emergency declared for the hurri-
cane would have lasted approximately six months. Concluding that
the legislature could not have intended such a result, the court rejected
the city’s claim that its § 28-13 (a) immunity necessarily continued
until the Governor formally rescinded the state of emergency. The
court denied the city’s motion for motion for summary judgment, ruling
that a genuine issue of material fact existed as to whether the city
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was still experiencing a civil preparedness emergency for purposes of
§ 28-13 (a) at the time of Tillman’s death. The city appeals, claiming that
the trial court misinterpreted § 28-13 by concluding that the immunity
afforded by that statute applies only if the injury occurs during a civil
preparedness emergency. It asserts that, under § 28-13, a municipality
is entitled to immunity as long as the injury is causally linked to some
type of emergency preparedness activity. Alternatively, the city claims
that the court wrongly concluded that the civil preparedness emer-
gency triggered by the impending storm did not necessarily continue
until the Governor formally rescinded the state of emergency.

RASPBERRY JUNCTION HOLDING, LLC v. SOUTHEASTERN
CONNECTICUT WATER AUTHORITY, SC 19974

Judicial District of New London

MunicipalCorporations;Negligence;WhetherWaterAuthor-

ity’s Rule Limiting its Liability for Damages Caused by Loss of

Water Service Enforceable. The defendant water authority is a pub-
lic municipal corporation created in 1967 by a special act of the General
Assembly for the public purpose of providing water service. The special
act gives the defendant the power to sue and be sued and to ‘‘make
bylaws for the management and regulation of its affairs . . . and . . .
rules for the sale of water . . . .’’ The defendant promulgated a rule
that provides that it ‘‘shall not be liable for a deficiency or failure in
the supply of water or the pressure thereof for any cause whatsoever,
or for any damage caused thereby . . . .’’ The plaintiff operates the
Bellissimo Grande Hotel in North Stonington, and it brought this action
alleging that, in 2015, the defendant’s negligence caused a water outage
that resulted in the plaintiff suffering damages in the form of lost
revenue. The trial court granted the defendant’s motion for summary
judgment, concluding that the defendant’s rule absolving it of liability
in connection with any failure in the supply of water was enforceable
and accordingly that the defendant was not liable for damages caused
by the 2015 water service outage. The court found that the defendant
is an administrative agency with the power to promulgate regulations
that have the force and effect of law, and that its regulations are
enforceable unless they are unreasonable or oppressive. Finding no
Connecticut authority on point, the court relied on precedent from
other jurisdictions in support of its conclusion that a rule promulgated
by a water authority that limits its liability for ordinary negligence,
such as that alleged by the plaintiff here, is reasonable and enforceable.
The plaintiff appeals and argues that the legislature did not give the
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defendant the authority to make a rule that immunizes it from liability
for claims for damages stemming from its negligence. The plaintiff
also argues that the law establishes that, when a municipal corporation
such as the defendant is engaged in the proprietary function of selling
water to customers for profit, the municipal corporation is liable for
damages caused by its negligent performance of that proprietary
function.

JOHN P. TUOHY et al. v. TOWN OF GROTON et al., SC 20019

Judicial District of Hartford

Taxation; Whether Application of ‘‘Adjustment Factor’’ to

Values of all Residential Properties in Groton Long Point Neigh-

borhood Resulted in Manifestly Excessive Assessments. The
plaintiffs are owners of residential property in the Groton Long Point
neighborhood of Groton, a planned community of approximately six
hundred properties. They brought this class action challenging the
municipal tax assessment conducted by the town of Groton for the
October 1, 2011, grand list. The plaintiffs claimed that the 2011 revalua-
tion resulted in assessments that were illegal and manifestly excessive
as contemplated by General Statutes § 12-119. They argued that the
town arbitrarily raised the assessed fair market value of every property
in the neighborhood by an ‘‘adjustment factor’’ of 1.35, or 35 percent,
in an across-the-board increase that was not applied to the other twelve
neighborhoods in the town. They maintained that the imposition of
the adjustment factor was blindly applied to hundreds of properties
without attention to the individual characteristics of those properties
and in violation of the statutory mandate to determine the true and
actual value of every property. The trial court rendered judgment in
favor of the town, finding that the application of the 1.35 adjustment
factor to Groton Long Point dwelling values did not violate § 12-119
and that the plaintiffs had not demonstrated that the 2011 revaluation
resulted in assessments that were illegal or manifestly excessive. The
plaintiffs appeal, claiming that the imposition of a 35% ‘‘adjustment
factor’’ to the value of all of the homes in the Groton Long Point
neighborhood was illegal and that the uniform inflation of their proper-
ties’ true and actual value, applied without consideration of the proper-
ties’ unique characteristics, violates state law. The plaintiffs also argue
that actual sales data reveals that Groton Long Point properties suf-
fered a severe decrease in sales prior to the 2011 revaluation period.
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GEORGE NORTHRUP et al. v. HENRY WITKOWSKI, JR., et al.,
SC 20023

Judicial District of New Haven

Negligence; Governmental Immunity; Whether Municipali-

ty’s Maintenance and Repair of Storm Water Drainage System

a Ministerial or a Discretionary Duty. The plaintiffs live in Nauga-
tuck, and their residential property was damaged by repeated flooding
that resulted when the single catch basin in their area became clogged
or proved otherwise inadequate to direct storm water away from their
property. The plaintiffs brought this action against the town and town
officials and alleged that the defendants were negligent in failing to
properly maintain and repair the storm water drainage system. The
trial court granted the defendants’ motion for summary judgment,
finding that the defendants enjoyed governmental immunity from the
plaintiffs’ negligence claims pursuant to General Statutes § 52-557n
(a) (2) (B) because the negligence claims were premised on alleged
acts or omissions that required the exercise of judgment or discretion.
The plaintiffs appealed, and the Appellate Court (175 Conn. App. 223)
affirmed the trial court’s judgment. The Appellate Court rejected the
plaintiffs’ claim that the acts or omissions of which they complained
were ministerial rather than discretionary because a town ordinance
specified that the defendants were responsible for maintaining and
repairing the storm water system. It noted that, while the ordinance
required the defendants to maintain and repair the storm water system,
it did not dictate the manner in which they were to do so, and that
the manner in which the defendants carried out that duty was left
very much to their judgment and discretion. The Appellate Court also
rejected the plaintiffs’ reliance on Spitzer v. Waterbury, 113 Conn. 84
(1931), another negligence action brought against a municipality aris-
ing from a malfunctioning storm water system. In Spitzer, the Supreme
Court stated that the work of keeping drains and sewers in repair was
ministerial. The Appellate Court concluded that Spitzer was factually
distinguishable and that the language in that decision relied upon
by the plaintiffs was dicta. The Appellate Court also noted that, in
Silberstein v. 54 Hillcrest Park Associates, LLC, 135 Conn. App. 262
(2012), it suggested that the duty to maintain roads and drainage
systems was discretionary and noted that, since Spitzer, the law regard-
ing the relationship between discretionary and ministerial acts for
governmental immunity purposes has been refined. The plaintiffs were
granted certification to appeal, and the Supreme Court will decide
whether the Appellate Court properly concluded that the defendants
enjoyed governmental immunity from the plaintiffs’ negligence claim
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because the maintenance and repair of storm water systems is a discre-
tionary duty.

PRESIDENTIAL VILLAGE, LLC v. TONYA PERKINS, SC 20043
Judicial District of New Haven

Summary Process; Federally Subsidized Housing; Whether

Federal Pretermination Notice Jurisdictionally Defective Because

it Included Nonrent Charges. The defendant leased a federally subsi-
dized apartment in New Haven on a monthly basis from the plaintiff.
Federal law requires that a landlord seeking to evict a tenant from
federally subsidized housing must provide the tenant with a pretermi-
nation notice. The plaintiff sent the defendant a pretermination notice
that stated that the defendant had violated her lease by failing to pay
rent ‘‘in the total rental obligation of $6189.56,’’ and the notice defined
‘‘total rental obligation’’ as ‘‘delinquent rent, late fees, utilities, legal
fees, and any other eviction proceeding sundry cost[s].’’ The plaintiff
brought this summary process action when the defendant failed to
tender payment in accordance with the notice. The defendant filed a
motion to dismiss the action, claiming that the pretermination notice
was jurisdictionally defective under federal and state law because it
materially misstated the amount that she was required to pay in order
to cure the breach of the lease. She argued that, under Connecticut
summary process law, a monthly tenancy can be terminated for non-
payment of rent only with respect to rent for the current month and
the immediately preceding month and that therefore that she could
have cured her breach of the lease by paying two months’ rent in the
total amount of $2804. The trial court agreed with the defendant and
granted the motion to dismiss. The plaintiff appealed, and the Appellate
Court (176 Conn. App. 493) reversed the trial court’s judgment and
remanded the matter for further proceedings. The Appellate Court
held that the notice complied with federal law and that federal law
did not require that the notice also comply with Connecticut law. The
Appellate Court determined that the notice complied with federal law
in that it stated the reasons for the landlord’s action with enough
specificity so as to enable the tenant to prepare a defense and that
federal law did not require that the notice inform the plaintiff of the
amount that she could pay in order to cure the breach of the lease
under Connecticut law. The Appellate Court also determined that the
inclusion of nonrent amounts such as attorney’s fees and late fees in
the ‘‘total rental obligation’’ did not render the notice fatally defective.
The defendant has been granted certification to appeal from the Appel-
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late Court’s decision. The Supreme Court will decide whether the
Appellate Court properly determined that state law did not apply in
determining whether a federal pretermination notice is jurisdictionally
defective and, if not, whether state law requires that a pretermination
notice list only rent charges that constitute some basis for eviction
under Connecticut summary process law.

REDDING LIFE CARE, LLC v. TOWN OF REDDING, SC 20054
Judicial District of New Britain

Whether Connecticut Recognizes Qualified Unretained Expert

Privilege Regarding Opinion that Expert Previously Rendered

and Documented; Whether Supreme Court has Jurisdiction to

Review Appellate Court’s Final Determination of a Writ of

Error. Plaintiff Redding Life Care, LLC, filed a tax appeal in the trial
court to challenge the defendant town’s assessment of its property.
David R. Salinas, an appraiser, had conducted two appraisals of the
plaintiff’s property on behalf of banks that were considering lending
the plaintiff money, and the town sought to compel Salinas to testify
in a deposition regarding his appraisals. Salinas moved for a protective
order, noting that he had not been retained by either of the parties to
the tax appeal and claiming that Connecticut law prohibited compelling
his unretained expert testimony. The trial court denied Salinas’ motion
for a protective order, and Salinas brought a writ of error to challenge
that order. The Appellate Court (174 Conn. App. 193) granted the writ
of error and reversed the ruling denying a protective order, holding
for the first time that Connecticut law recognizes a qualified unretained
expert privilege. The Appellate Court declined to recognize an absolute
retained expert privilege, opining that a categorical rule that would
permit experts to refuse to testify would be contrary to our liberal
discovery rules and that there was no justification for a rule that would
wholly exempt experts from testifying about previously formulated
opinions. The Appellate Court remanded the matter to the trial court
for further proceedings where the trial court should, in determining
whether to grant Salinas’ motion for a protective order on the ground
that his testimony would be privileged, consider (1) whether Salinas
reasonably should have expected that, in the normal course of events,
he would be called upon to provide opinion testimony in subsequent
litigation; and (2) whether there exists a compelling need for his opin-
ion testimony in the underlying case. The town appeals, and the
Supreme Court will consider first whether it has jurisdiction to review
the Appellate Court’s final determination of a writ of error. Salinas
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argues that the Supreme Court lacks jurisdiction, emphasizing that
General Statutes § 51-197f authorizes Supreme Court review only of the
Appellate Court’s ‘‘final determination of [an] appeal.’’ If the Supreme
Court determines that it has jurisdiction, it will next decide whether
Connecticut recognizes a qualified expert testimonial privilege permit-
ting an unretained expert to withhold testimony regarding an opinion
that the expert has previously rendered and documented in a written
report and, if so, what the scope of that privilege is.

The summaries appearing here are not intended to represent a comprehen-
sive statement of the facts of the case, nor an exhaustive inventory of issues
raised on appeal. These summaries are prepared by the Staff Attorneys’
Office for the convenience of the bar. They in no way indicate the Supreme
Court’s view of the factual or legal aspects of the appeal.

John DeMeo
Chief Staff Attorney
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NOTICE

SUPERIOR COURT

On June 15, 2018, the judges of the Superior Court adopted the

revisions to the Practice Book that are contained herein.

These revisions become effective on January 1, 2019, except that

the amendments to Sections 2-8 and 2-13 become effective on July

3, 2018.

Attest:

Joseph J. Del Ciampo
Deputy Director, Legal Services

INTRODUCTION

Contained herein are revisions to the Rules of Professional Conduct,

the Code of Judicial Conduct, and the Superior Court rules. These

revisions are indicated by brackets for deletions and underlines for

added language. The designation ‘‘NEW’’ is printed with the title of

each new rule. This material should be used as a supplement to the

Practice Book until the next edition becomes available.

The Amendment Notes to the Rules of Professional Conduct and

the Code of Judicial Conduct and the Commentaries to the Superior

Court rules are for informational purposes only.

Rules Committee of the
Superior Court
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CHAPTER AND SECTION HEADINGS OF THE RULES

RULES OF PROFESSIONAL CONDUCT

Client-Lawyer Relationships

Rule
1.11. Special Conflicts of Interest for Former and Current Govern-

ment Officers and Employees

CODE OF JUDICIAL CONDUCT

Rule
2.11. Disqualification

SUPERIOR COURT—GENERAL PROVISIONS

CHAPTER 1
SCOPE OF RULES

Sec.
1-22. Disqualification of Judicial Authority

CHAPTER 2
ATTORNEYS

Sec.
2-8. Qualifications for Admission
2-13. Attorneys of Other Jurisdictions; Qualifications and Require-

ments forAdmission
2-27. Clients’ Funds; Lawyer Registration
2-27A. Minimum Continuing Legal Education
2-52. Resignation and Waiver of Attorney Facing Disciplinary

Investigation
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CHAPTER 3
APPEARANCES

Sec.
3-17. —Activities of Legal Intern
3-19. —Legal Internship Committee
3-21. —Out-of-State Interns

CHAPTER 4
PLEADINGS

Sec.
4-8. (NEW) Notice of Complaint or Action Filed Against Judicial-

Authority

SUPERIOR COURT—PROCEDURE IN CIVIL MATTERS

CHAPTER 16
JURY TRIALS

Sec.
16-1. [Deaf or Hearing Impaired] Jurors Who are Deaf or Hard of

Hearing

CHAPTER 23
MISCELLANEOUS REMEDIES AND PROCEDURES

Sec.
23-15. —Request for Complex Litigation Status

SUPERIOR COURT—PROCEDURE IN FAMILY MATTERS

CHAPTER 25
GENERAL PROVISIONS

Sec.
25-32. Mandatory Disclosure and Production
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SUPERIOR COURT—PROCEDURE IN JUVENILE MATTERS

CHAPTER 34a-21
PLEADINGS, MOTIONS AND DISCOVERY

NEGLECTED, ABUSED AND UNCARED FOR CHILDREN AND
TERMINATION OF PARENTAL RIGHTS

Sec.
34a-21. Court-Ordered Evaluations

CHAPTER 35a-12
HEARINGS CONCERNING NEGLECTED, ABUSED AND

UNCARED FOR CHILDREN AND
TERMINATION OF PARENTAL RIGHTS

Sec.
35a-12. Protective Supervision—Conditions, [and] Modification and

Termination

SUPERIOR COURT—PROCEDURE IN CRIMINAL MATTERS

CHAPTER 38
PRETRIAL RELEASE

Sec.
38-1. Release from Custody; Superior Court Arrest Warrant where

Appearance before Clerk Required
38-2. Release Following Any Other Arrest; Release by Law

Enforcement Officer[s] or Probation Officer Serving War-
rant

38-3. —Release by Bail Commissioner or Intake, Assessment,
and Referral Specialist

38-4 —Release by Judicial Authority
38-5. —Release by Correctional Officials
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AMENDMENTS TO THE RULES OF
PROFESSIONAL CONDUCT

Rule 1.11. Special Conflicts of Interest for Former and Current

Government Officers and Employees

(a) Except as law may otherwise expressly permit, a lawyer who

has formerly served as a public officer or employee of the government:

(1) is subject to Rule 1.9 (c); and (2) shall not otherwise represent

a client in connection with a matter in which the lawyer participated

personally and substantially as a public officer or employee, unless

the appropriate government agency gives its informed consent, con-

firmed in writing, to the representation.

(b) When a lawyer is disqualified from representation under subsec-

tion (a), no lawyer in a firm with which that lawyer is associated may

knowingly undertake or continue representation in such a matter

unless:

(1) The disqualified lawyer is timely screened from any participation

in the matter and is apportioned no part of the fee therefrom; and

(2) Written notice is promptly given to the appropriate government

agency to enable it to ascertain compliance with the provisions of

this Rule.

(c) Except as law may otherwise expressly permit, a lawyer having

information that the lawyer knows is confidential government informa-

tion about a person acquired when the lawyer was a public officer or

employee, may not represent a private client whose interests are

adverse to that person in a matter in which the information could be

used to the material disadvantage of that person. As used in this Rule,
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the term ‘‘confidential government information’’ means information that

has been obtained under governmental authority and which, at the

time this Rule is applied, the government is prohibited by law from

disclosing to the public or has a legal privilege not to disclose and

which is not otherwise available to the public. A firm with which that

lawyer is associated may undertake or continue representation in

the matter only if the disqualified lawyer is timely screened from any

participation in the matter and is apportioned no part of the fee

therefrom.

(d) Except as law may otherwise expressly permit, a lawyer currently

serving as a public officer or employee:

(1) Is subject to Rules 1.7 and 1.9; and (2) Shall not:

(i) Participate in a matter in which the lawyer participated personally

and substantially while in private practice or nongovernmental employ-

ment, unless the appropriate government agency gives its informed

consent, confirmed in writing; or

(ii) Negotiate for private employment with any person who is involved

as a party or as lawyer for a party in a matter in which the lawyer is

participating personally and substantially; except that a lawyer serving

as a law clerk to a judge, other adjudicative officer or arbitrator may

negotiate for private employment as permitted by Rule 1.12 (b) and

subject to the conditions stated in Rule 1.12 (b).

(e) Grievance counsel, disciplinary counsel and bar counsel as well

as members of the statewide grievance committee and grievance

panels shall not represent any party other than the state with respect

to an unauthorized practice of law complaint or attorney grievance
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matter, while serving as such. In addition, such counsel and members

shall not represent an individual or entity investigated or prosecuted

for the unauthorized practice of law or an attorney investigated or

prosecuted with respect to an attorney grievance matter if that specific

unauthorized practice of law complaint or attorney grievance matter

was pending in their office or with their committee or panel at the time

of such counsel’s or member’s termination of employment or service

as such grievance counsel, disciplinary counsel, bar counsel or mem-

ber of the statewide grievance committee or a grievance panel.

[(e)] (f) As used in this Rule, the term ‘‘matter’’ includes:

(1) Any judicial or other proceeding, application, request for a ruling

or other determination, contract, claim, controversy, investigation,

charge, accusation, arrest or other particular matter involving a specific

party or parties, and

(2) Any other matter covered by the conflict of interest rules of the

appropriate government agency.

COMMENTARY: A lawyer who has served or is currently serving

as a public officer or employee is personally subject to the Rules

of Professional Conduct, including the prohibition against concurrent

conflicts of interest stated in Rule 1.7. In addition, such a lawyer may

be subject to statutes and government regulations regarding conflicts

of interest. Such statutes and regulations may circumscribe the extent

to which the government agency may give consent under this Rule.

See Rule 1.0 (f) for the definition of informed consent.

Subsections (a) (1), (a) (2) and (d) (1) restate the obligations of an

individual lawyer who has served or is currently serving as an officer



Page 12PB July 3, 2018CONNECTICUT LAW JOURNAL

or employee of the government toward a former government or private

client. Rule 1.10 is not applicable to the conflicts of interest addressed

by this Rule. Rather, subsection (b) sets forth a special imputation

rule for former government lawyers that provides for screening and

notice. Because of the special problems raised by imputation within

a government agency, subsection (d) does not impute the conflicts of

a lawyer currently serving as an officer or employee of the government

to other associated government officers or employees, although ordi-

narily it will be prudent to screen such lawyers.

Subsections (a) (2) and (d) (2) apply regardless of whether a lawyer

is adverse to a former client and are thus designed not only to protect

the former client, but also to prevent a lawyer from exploiting public

office for the advantage of another client. For example, a lawyer who

has pursued a claim on behalf of the government may not pursue the

same claim on behalf of a later private client after the lawyer has left

government service, except when authorized to do so by the govern-

ment agency under subsection (a). Similarly, a lawyer who has pursued

a claim on behalf of a private client may not pursue the claim on behalf

of the government, except when authorized to do so by subsection

(d). As with subsections (a) (1) and (d) (1), Rule 1.10 is not applicable

to the conflicts of interest addressed by these subsections.

This Rule represents a balancing of interests. On the one hand,

where the successive clients are a government agency and another

client, public or private, the risk exists that power or discretion vested

in that agency might be used for the special benefit of the other client.

A lawyer should not be in a position where benefit to the other client



July 3, 2018 Page 13PBCONNECTICUT LAW JOURNAL

might affect performance of the lawyer’s professional functions on

behalf of the government. Also, unfair advantage could accrue to the

other client by reason of access to confidential government information

about the client’s adversary, obtainable only through the lawyer’s gov-

ernment service. On the other hand, the rules governing lawyers pres-

ently or formerly employed by a government agency should not be

so restrictive as to inhibit transfer of employment to and from the

government. The government has a legitimate need to attract qualified

lawyers as well as to maintain high ethical standards. Thus, a former

government lawyer is disqualified only from particular matters in which

the lawyer participated personally and substantially. The provisions

for screening and waiver in subsection (b) are necessary to prevent

the disqualification rule from imposing too severe a deterrent against

entering public service. The limitation of disqualification in subsections

(a) (2) and (d) (2) to matters involving a specific party or parties, rather

than extending disqualification to all substantive issues on which the

lawyer worked, serves a similar function.

When a lawyer has been employed by one government agency and

then moves to a second government agency, it may be appropriate

to treat that second agency as another client for purposes of this Rule,

as when a lawyer is employed by a city and subsequently is employed

by a federal agency. However, because the conflict of interest is gov-

erned by subsection (d), the latter agency is not required to screen

the lawyer as subsection (b) requires a law firm to do. The question

of whether two government agencies should be regarded as the same
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or different clients for conflict of interest purposes is beyond the scope

of these Rules. See Commentary to Rule 1.13.

Subsections (b) and (c) contemplate a screening arrangement. See

Rule 1.0 (l) (requirements for screening procedures). These subsec-

tions do not prohibit a lawyer from receiving a salary or partnership

share established by prior independent agreement, but that lawyer

may not receive compensation directly relating the lawyer’s compensa-

tion to the fee in the matter in which the lawyer is disqualified.

Notice, including a description of the screened lawyer’s prior repre-

sentation and of the screening procedures employed, generally should

be given as soon as practicable after the need for screening

becomes apparent.

Subsection (c) operates only when the lawyer in question has knowl-

edge of the information, which means actual knowledge; it does not

operate with respect to information that merely could be imputed to

the lawyer.

Subsections (a) and (d) do not prohibit a lawyer from jointly repre-

senting a private party and a government agency when doing so is

permitted by Rule 1.7 and is not otherwise prohibited by law.

For purposes of subsection (e), an ‘‘unauthorized practice of law

complaint’’ means a complaint alleging conduct covered by General

Statutes § 51-88. ‘‘Attorney grievance matter’’ means any grievance

complaint, investigation, presentment, interim suspension, disability,

resignation, reinstatement, reciprocal discipline, discipline following a

finding of guilt of a serious crime or inactive status matter.
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For purposes of subsection [(e)](f) of this Rule, a ‘‘matter’’ may

continue in another form. In determining whether two particular matters

are the same, the lawyer should consider the extent to which the

matters involve the same basic facts, the same or related parties, and

the time elapsed.

AMENDMENT NOTE: The reason for the amendment to this provi-

sion is to establish rules to avoid conflicts of interest and appearances

of such conflicts by those engaged in the disciplinary process. Cur-

rently, the subsection does not prohibit a grievance counsel, bar coun-

sel or committee member from appearing before a local grievance

panel or the statewide grievance committee while he or she continues

to serve as counsel or a panel member. The proposal also will prohibit

individuals involved in the disciplinary process from representing

someone with respect to a matter that was pending in their office or

before their committee at the time that they terminated their employ-

ment or service.

The provisions of subsection (e) should be prospective to the extent

that it would only apply to those who held a position subject to its

terms on the date the amendment becomes effective. As a result, if

a current member of the statewide grievance committee wished to be

exempt from this provision, he or she could resign prior to the effective

date of the amendment to Rule 1.11 taking effect. The prospective

effect of this provision would be analogous to the prospective effect

of Practice Book Section 2-47B adopted in 2015, which imposed

restrictions on the activities of deactivated attorneys, but only applied
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to attorneys who were deactivated on or after January 1, 2016, the

effective date of the rule.

AMENDMENTS TO THE CODE OF JUDICIAL CONDUCT

Rule 2.11. Disqualification

(a) A judge shall disqualify himself or herself in any proceeding in

which the judge’s impartiality might reasonably be questioned includ-

ing, but not limited to, the following circumstances:

(1) The judge has a personal bias or prejudice concerning a party

or a party’s lawyer, or personal knowledge of facts that are in dispute

in the proceeding.

(2) The judge knows that the judge, the judge’s spouse or domestic

partner, or a person within the third degree of relationship to either of

them, or the spouse or domestic partner of such a person is:

(A) a party to the proceeding, or an officer, director, general partner,

managing member, or trustee of a party;

(B) acting as a lawyer in the proceeding;

(C) a person who has more than a de minimis interest that could

be substantially affected by the proceeding; or

(D) likely to be a material witness in the proceeding.

(3) The judge knows that he or she, individually or as a fiduciary,

or the judge’s spouse, domestic partner, parent, or child, or any other

member of the judge’s family residing in the judge’s household, has

an economic interest in the subject matter in controversy or in a party

to the proceeding.

(4) The judge has made a public statement, other than in a court

proceeding, judicial decision, or opinion that commits or appears to
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commit the judge to reach a particular result or rule in a particular way

in the proceeding or controversy.

(5) The judge:

(A) served as a lawyer in the matter in controversy or was associated

with a lawyer who participated substantially as a lawyer in the matter

during such association;

(B) served in governmental employment and in such capacity partici-

pated personally and substantially as a lawyer or public official con-

cerning the proceeding or has publicly expressed in such capacity an

opinion concerning the merits of the particular matter in controversy; or

(C) was a material witness concerning the matter.

(b) A judge shall keep informed about the judge’s personal and

fiduciary economic interests and make a reasonable effort to keep

informed about the personal economic interests of the judge’s spouse

or domestic partner and minor children residing in the judge’s

household.

(c) A judge subject to disqualification under this Rule, other than

for bias or prejudice under subsection (a) (1), may ask the parties and

their lawyers to consider, outside the presence of the judge and court

personnel, whether to waive disqualification, provided that the judge

shall disclose on the record the basis of such disqualification. If, follow-

ing the disclosure, the parties and lawyers agree, either in writing or

on the record before another judge, that the judge should not be

disqualified, the judge may participate in the proceeding. (d) Notwith-

standing the foregoing, a judge may contribute to a client security fund

maintained under the auspices of the court, and such contribution will
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not require that the judge disqualify himself or herself from service on

such a client security fund committee or from participation in a lawyer

disciplinary proceeding or in any matter concerning restitution or subro-

gation relating to such a client security fund.

(e) A judge is not automatically disqualified from sitting on a proceed-

ing merely because a lawyer or party to the proceeding has filed a

lawsuit against the judge or filed a complaint against the judge with

the judicial review council or an administrative agency. When the judge

becomes aware pursuant to Practice Book Sections 1-22 (b) or 4-8

or otherwise that such a lawsuit or complaint has been filed against

him or her, the judge shall, on the record, disclose that fact to the

lawyers and parties to the proceeding before such judge, and the judge

shall thereafter proceed in accordance with Practice Book Section 1-

22 (b).

(f) The fact that the judge was represented or defended by the

attorney general in a lawsuit that arises out of the judge’s judicial

duties shall not be the sole basis for recusal by the judge in lawsuits

where the attorney general appears. (Effective Jan. 1, 2011.)

COMMENT: (1) Under this Rule, a judge is disqualified whenever

the judge’s impartiality might reasonably be questioned, regardless of

whether any of the specific provisions of subsections (a) (1) through (5)

apply. In many jurisdictions, the term ‘‘recusal’’ is used interchangeably

with the term ‘‘disqualification.’’

(2) A judge’s obligation not to hear or decide matters in which

disqualification is required applies regardless of whether a motion to

disqualify is filed.
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(3) The rule of necessity may override the rule of disqualification.

For example, a judge might be required to participate in judicial review

of a judicial salary statute. In matters that require immediate action,

the judge must disclose on the record the basis for possible disqualifi-

cation and make reasonable efforts to transfer the matter to another

judge as soon as practicable.

(4) The fact that a lawyer in a proceeding is affiliated with a law firm

with which a relative of the judge is affiliated does not itself disqualify

the judge. If, however, the judge’s impartiality might reasonably be

questioned under subsection (a) or the relative is known by the judge

to have an interest in the law firm that could be substantially affected

by the proceeding under subsection (a) (2) (C), the judge’s disqualifica-

tion is required.

(5) The Rule does not prevent a judge from relying on personal

knowledge of historical or procedural facts acquired as a result of

presiding over the proceeding itself.

(6) Subsection (d) is intended to make clear that the restrictions

imposed by Dacey v. Connecticut Bar Assn., 184 Conn. 21, 441 A.2d

49 (1981), or any implications therefrom should not be considered to

apply to judges contributing to a client security fund under the auspices

of the court.

AMENDMENT NOTE: Comment (7) to Rule 2.11 was adopted by

the judges of the appellate court on July 15, 2010, and the justices

of the supreme court on July 1, 2010. It was not, however, adopted

by the judges of the superior court.



Page 20PB July 3, 2018CONNECTICUT LAW JOURNAL

(7) A justice of the supreme court or a judge of the appellate court

is not disqualified from sitting on a proceeding merely because he or

she previously practiced law with the law firm or attorney who filed an

amicus brief in the matter, or the justice’s or judge’s spouse, domestic

partner, parent, or child, or any other member of the justice’s or judge’s

family residing in his or her household is practicing or has practiced

law with such law firm or attorney.

AMENDMENT NOTE 2018: The purpose of the amendments to

this Rule and to Section 1-22, and the adoption of new Section 4-8

is to place an affirmative obligation on the attorneys and parties who

have filed a complaint or lawsuit against a judicial authority to give

notice of those filings so that the judicial authority is alerted and can

proceed in accordance with the appropriate ethical and procedural

responsibilities.

AMENDMENTS TO THE GENERAL
PROVISIONS OF THE SUPERIOR COURT RULES

Sec. 1-22. Disqualification of Judicial Authority

(a) A judicial authority shall, upon motion of either party or upon its

own motion, be disqualified from acting in a matter if such judicial

authority is disqualified from acting therein pursuant to Rule 2.11 of

the Code of Judicial Conduct or because the judicial authority pre-

viously tried the same matter and a new trial was granted therein or

because the judgment was reversed on appeal. A judicial authority

may not preside at the hearing of any motion attacking the validity or

sufficiency of any warrant the judicial authority issued nor may the
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judicial authority sit in appellate review of a judgment or order originally

rendered by such authority.

(b) A judicial authority is not automatically disqualified from sitting

on a proceeding merely because an attorney or party to the proceeding

has filed a lawsuit against the judicial authority or filed a complaint

against the judicial authority with the judicial review council or an

administrative agency. When [the judicial authority has been made

aware of the filing of such lawsuit or complaint,] such an attorney or

party appears before the judicial authority, he or she shall so advise

the judicial authority and other attorneys and parties to the proceeding

on the record, and, thereafter, the judicial authority shall either disqual-

ify himself or herself from sitting on the proceeding, conduct a hearing

on the disqualification issue before deciding whether to disqualify him-

self or herself or refer the disqualification issue to another judicial

authority for a hearing and decision.

COMMENTARY: The purpose of the amendments to this section

and to Rule 2.11 of the Code of Judicial Conduct, and the adoption

of New Section 4-8 is to place an affirmative obligation on the attorneys

and parties who have filed a complaint or lawsuit against a judicial

authority to give notice of those filings so that the judicial authority is

alerted and can proceed in accordance with their ethical and procedural

responsibilities.

Sec. 2-8. Qualifications for Admission

To entitle an applicant to admission to the bar, except under Sections

2-13 through 2-15 of these rules, the applicant must satisfy the commit-

tee that:
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(1) The applicant is a citizen of the United States or an alien lawfully

residing in the United States, which shall include an individual author-

ized to work lawfully in the United States.

(2) The applicant is not less than eighteen years of age.

(3) The applicant is a person of good moral character, is fit to

practice law, and has either passed an examination in professional

responsibility administered under the auspices of the bar examining

committee or has completed a course in professional responsibility in

accordance with the regulations of the bar examining committee. Any

inquiries or procedures used by the bar examining committee that

relate to physical or mental disability must be narrowly tailored and

necessary to a determination of the applicant’s current fitness to prac-

tice law, in accordance with the Americans with Disabilities Act and

amendment twenty-one of the Connecticut constitution, and conducted

in a manner consistent with privacy rights afforded under the federal

and state constitutions or other applicable law.

(4) The applicant has met the educational requirements as may be

set, from time to time, by the bar examining committee.

(5) The applicant has filed with the administrative director of the bar

examining committee an application to take the examination and for

admission to the bar, all in accordance with these rules and the regula-

tions of the committee, and has paid such application fee as the

committee shall from time to time determine.

(6) The applicant has passed an examination in law in accordance

with the regulations of the committee.
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(7) The applicant has complied with all of the pertinent rules and

regulations of the committee.

(8) As an alternative to satisfying the committee that the applicant

has met the committee’s educational requirements, the applicant who

meets all the remaining requirements of this section may, upon pay-

ment of such investigation fee as the committee shall from time to

time determine, substitute proof satisfactory to the committee that: (A)

the applicant has been admitted to practice before the highest court

of original jurisdiction in one or more states, the District of Columbia

or the commonwealth of Puerto Rico or in one or more district courts

of the United States for ten or more years and at the time of filing the

application is a member in good standing of such a bar; (B) the appli-

cant has actually practiced law in such a jurisdiction for not less than

five years during the seven year period immediately preceding the

filing date of the application; and (C) the applicant intends, upon a

continuing basis, actively to practice law in Connecticut and to devote

the major portion of the applicant’s working time to the practice of law

in Connecticut.

COMMENTARY: The primary intent of the change to this section

is to clarify that status as a Deferred Action for Childhood Arrivals

(DACA) beneficiary meets the first qualification for admission to the

Connecticut Bar, that is, that the applicant is a citizen or alien lawfully

residing in the United States.

Sec. 2-13. Attorneys of Other Jurisdictions; Qualifications and

Requirements for Admission

(a) Any member of the bar of another state or territory of the United

States or the District of Columbia, who, after satisfying the state bar
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examining committee that his or her educational qualifications are

such as would entitle him or her to take the examination in Connecticut,

and that (i) at least one jurisdiction in which he or she is a member

of the bar is reciprocal to Connecticut in that it would admit a member

of the bar of Connecticut to its bar without examination under provisions

similar to those set out in this section or (ii) he or she is a full-time

faculty member or full-time clinical fellow at an accredited Connecticut

law school and admitted in a reciprocal or nonreciprocal jurisdiction,

shall satisfy the state bar examining committee that he or she (1) is

of good moral character, is fit to practice law, and has either passed

an examination in professional responsibility administered under the

auspices of the bar examining committee or has completed a course

in professional responsibility in accordance with the regulations of the

bar examining committee; (2) has been duly licensed to practice law

before the highest court of a reciprocal state or territory of the United

States or in the District of Columbia if reciprocal to Connecticut, or

that he or she is a full-time faculty member or full-time clinical fellow

at an accredited Connecticut law school and admitted in a reciprocal

or nonreciprocal jurisdiction and (A) has lawfully engaged in the prac-

tice of law as the applicant’s principal means of livelihood for at least

five of the ten years immediately preceding the date of the application

and is in good standing, or (B) if the applicant has taken the bar

examinations of Connecticut and failed to pass them, the applicant

has lawfully engaged in the practice of law as his or her principal

means of livelihood for at least five of the ten years immediately

preceding the date of the application and is in good standing, provided
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that such five years of practice shall have occurred subsequent to the

applicant’s last failed Connecticut examination; (3) is a citizen of the

United States or an alien lawfully residing in the United States, which

shall include an individual authorized to work lawfully in the United

States; (4) intends, upon a continuing basis, to practice law actively

in Connecticut, may be admitted by the court as an attorney without

examination upon written application and the payment of such fee as

the examining committee shall from time to time determine, upon

compliance with the following requirements: Such application, duly

verified, shall be filed with the administrative director of the bar examin-

ing committee and shall set forth the applicant’s qualifications as here-

inbefore provided. There shall be filed with such application the

following affidavits: Affidavits from two attorneys who personally know

the applicant certifying to his or her good moral character and fitness

to practice law and supporting, to the satisfaction of the state bar

examining committee, his or her practice of law as defined under (2)

of this subsection; affidavits from two members of the bar of Connecti-

cut of at least five years’ standing, certifying that the applicant is of

good moral character and is fit to practice law; and an affidavit from the

applicant, certifying whether such applicant has a grievance pending

against him or her, has ever been reprimanded, suspended, placed

on inactive status, disbarred, or has ever resigned from the practice

of law, and, if so, setting forth the circumstances concerning such

action. Such an affidavit is not required if it has been furnished as

part of the application form prescribed by the state bar examining com-

mittee.
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(b) For the purpose of this rule, the ‘‘practice of law’’ shall include

the following activities, if performed after the date of the applicant’s

admission to the jurisdiction in which the activities were performed,

or if performed in a jurisdiction that permits such activity by a lawyer

not admitted to practice:

(1) representation of one or more clients in the practice of law;

(2) service as a lawyer with a state, federal, or territorial agency,

including military services;

(3) teaching law at an accredited law school, including supervision

of law students within a clinical program;

(4) service as a judge in a state, federal, or territorial court of record;

(5) service as a judicial law clerk;

(6) service as authorized house counsel;

(7) service as authorized house counsel in Connecticut before July

1, 2008, or while certified pursuant to Section 2-15A; or

(8) any combination of the above.

COMMENTARY: The primary intent of the change to this section

is to clarify that status as a Deferred Action for Childhood Arrivals

(DACA) beneficiary meets the first qualification for admission to the

Connecticut Bar, that is, that the applicant is a citizen or alien lawfully

residing in the United States.

Sec. 2-27. Clients’ Funds; Lawyer Registration

(a) Consistent with the requirement of Rule 1.15 of the Rules of

Professional Conduct, each lawyer or law firm shall maintain, separate

from the lawyer’s or the firm’s personal funds, one or more accounts

accurately reflecting the status of funds handled by the lawyer or
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firm as fiduciary or attorney, and shall not use such funds for any

unauthorized purpose.

(b) Each lawyer or law firm maintaining one or more trust accounts

as defined in Rule 1.15 of the Rules of Professional Conduct and

Section 2-28 (b) shall keep records of the maintenance and disposition

of all funds of clients or of third persons held by the lawyer or firm in a

fiduciary capacity from the time of receipt to the time of final distribution.

Each lawyer or law firm shall retain the records required by Rule 1.15

of the Rules of Professional Conduct for a period of seven years after

termination of the representation.

(c) Such books of account and statements of reconciliation, and

any other records required to be maintained pursuant to Rule 1.15 of

the Rules of Professional Conduct, shall be made available upon

request of the statewide grievance committee or its counsel, or the

disciplinary counsel for review, examination or audit upon receipt of

notice by the statewide grievance committee of an overdraft notice as

provided by Section 2-28 (f). Upon the filing of a grievance complaint

or a finding of probable cause, such records shall be made available

upon request of the statewide grievance committee, its counsel or the

disciplinary counsel for review or audit.

(d) Each lawyer shall register with the statewide grievance commit-

tee, on a form devised by the committee, the address of the lawyer’s

office or offices maintained for the practice of law, the lawyer’s office

e-mail address and business telephone number, the name and

address of every financial institution with which the lawyer maintains

any account in which the funds of more than one client are kept and
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the identification number of any such account. Such registrations will

be made on an annual basis and at such time as the lawyer changes

his or her address or addresses or location or identification number

of any such trust account in which the funds of more than one client

are kept. The registration forms filed pursuant to this subsection and

pursuant to Section 2-26 shall not be public; however, all information

obtained by the statewide grievance committee from these forms shall

be public, except the following: trust account identification numbers;

the lawyer’s home address; the lawyer’s office e-mail address; and

the lawyer’s birth date. Unless otherwise ordered by the court, all

nonpublic information obtained from these forms shall be available only

to the statewide grievance committee and its counsel, the reviewing

committees, the grievance panels and their counsel, the bar examining

committee, the standing committee on recommendations for admis-

sion to the bar, disciplinary counsel, the client security fund committee

and its counsel, a judge of the superior court, a judge of the United

States District Court for the District of Connecticut, any grievance

committee or other disciplinary authority of the United States District

Court for the District of Connecticut or, with the consent of the lawyer,

to any other person. In addition, the trust account identification num-

bers on the registration forms filed pursuant to Section 2-26 and this

section shall be available to the organization designated by the judges

of the superior court to administer the IOLTA program pursuant to

Rule 1.15 of the Rules of Professional Conduct. The registration

requirements of this subsection shall not apply to judges of the

supreme, appellate or superior courts, judge trial referees, family sup-
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port magistrates, federal judges, federal magistrate judges, federal

administrative law judges or federal bankruptcy judges.

(e) The statewide grievance committee or its counsel may conduct

random inspections and audits of accounts maintained pursuant to

Rule 1.15 of the Rules of Professional Conduct to determine whether

such accounts are in compliance with the Rule and this section. If any

random inspection or audit performed under this subsection discloses

an apparent violation of this section or the Rules of Professional Con-

duct, the matter may be referred to a grievance panel for further

investigation or to the disciplinary counsel for presentment to the supe-

rior court. Any lawyer whose accounts are selected for inspection or

audit under this section shall fully cooperate with the inspection or

audit, which cooperation shall not be construed to be a violation of

Rule 1.6 (a) of the Rules of Professional Conduct. Any records, docu-

ments or information obtained or produced pursuant to a random

inspection or audit shall remain confidential unless and until a present-

ment is initiated by the disciplinary counsel alleging a violation of Rule

1.15 of the Rules of Professional Conduct or of this section, or probable

cause is found by the grievance panel, the statewide grievance com-

mittee or a reviewing committee. Contemporaneously with the com-

mencement of a presentment or the filing of a grievance complaint,

notice shall be given in writing by the statewide grievance committee

to any client or third person whose identity may be publicly disclosed

through the disclosure of records obtained or produced in accordance

with this subsection. Thereafter, public disclosure of such records shall

be subject to the client or third person having thirty days from the
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issuance of the notice to seek a court order restricting publication of

any such records disclosing confidential information. During the thirty

day period, or the pendency of any such motion, any document filed

with the court or as part of a grievance record shall refer to such clients

or third persons by pseudonyms or with appropriate redactions, unless

otherwise ordered by the court.

(f) Violation of this section shall constitute misconduct.

COMMENTARY: The change to this section makes IOLTA trust

account information available to the organization designated by the

judges of the superior court to administer the IOLTA program. This

change will improve the ability to ensure compliance with Rule 1.15

regarding IOLTA accounts.

Sec. 2-27A. Minimum Continuing Legal Education

(a) On an annual basis, each attorney admitted in Connecticut shall

certify, on the registration form required by Section 2-27 (d), that the

attorney has completed in the last calendar year no less than twelve

credit hours of appropriate continuing legal education, at least two

hours of which shall be in ethics/professionalism. The ethics and pro-

fessionalism components may be integrated with other courses. This

rule shall apply to all attorneys except the following:

(1) Judges and senior judges of the supreme, appellate or superior

courts, judge trial referees, family support magistrates, family support

magistrate referees, federal judges, federal magistrate judges, federal

administrative law judges or federal bankruptcy judges;
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(2) Attorneys who are disbarred, resigned pursuant to Section 2-

52, on inactive status pursuant to Section 2-56 et seq., or retired

pursuant to Sections 2-55 or 2-55A;

(3) Attorneys who are serving on active duty in the armed forces of

the United States for more than six months in such year;

(4) Attorneys for the calendar year in which they are admitted;

(5) Attorneys who earn less than $1000 in compensation for the

provision of legal services in such year;

(6) Attorneys who, for good cause shown, have been granted tempo-

rary or permanent exempt status by the statewide grievance com-

mittee.

(b) Attorneys may satisfy the required hours of continuing legal edu-

cation:

(1) By attending legal education courses provided by any local, state

or special interest bar association in this state or regional or national

bar associations recognized in this state or another state or territory

of the United States or the District of Columbia (hereinafter referred

to as ‘‘bar association’’); any private or government legal employer;

any court of this or any other state or territory of the United States or

the District of Columbia; any organization whose program or course

has been reviewed and approved by any bar association or organiza-

tion that has been established in any state or territory of the United

States or the District of Columbia to certify and approve continuing

legal education courses; and any other nonprofit or for-profit legal

education providers, including law schools and other appropriate con-

tinuing legal education providers, and including courses remotely pre-
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sented by video conference, webcasts, webinars, or the like by said

providers.

(2) By self-study of appropriate programs or courses directly related

to substantive or procedural law or related topics, including profes-

sional responsibility, legal ethics, or law office management and pre-

pared by those continuing legal education providers in subsection (b)

(1). Said selfstudy may include viewing and listening to all manner of

communication, including, but not limited to, video or audio recordings

or taking online legal courses. The selection of self-study courses or

programs shall be consistent with the objective of this rule, which

is to maintain and enhance the skill level, knowledge, ethics and

competence of the attorney and shall comply with the minimum quality

standards set forth in subsection (c) (6).

(3) By publishing articles in legal publications that have as their

primary goal the enhancement of competence in the legal profession,

including, without limitation, substantive and procedural law, ethics,

law practice management and professionalism.

(4) By teaching legal seminars and courses, including the participa-

tion on panel discussions as a speaker or moderator.

(5) By serving as a full-time faculty member at a law school accred-

ited by the American Bar Association or approved by the Connecticut

Bar Examining Committee, in which case, such attorney will be credited

with meeting the minimum continuing legal education requirements

set forth herein.

(6) By serving as a part-time or adjunct faculty member at a law

school accredited by the American Bar Association or approved by
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the Connecticut Bar Examining Committee, in which case, such attor-

ney will be credited with meeting the minimum continuing legal educa-

tion requirements set forth herein at the rate of one hour for each hour of

classroom instruction and one hour for each two hours of preparation.

(7) By serving as a judge or coach for a moot court or mock trial

course or competition that is part of the curriculum at or sanctioned

by a law school accredited by the American Bar Association or

approved by the Connecticut Bar Examining Committee.

(c) Credit Computation:

(1) Credit for any of the above activities shall be based on the actual

instruction time, which may include lecture, panel discussion, and

question and answer periods. Credit for the activity listed in subsection

(b) (7) shall be based upon the actual judging or coaching time, up

to four hours for each activity per year. Self-study credit shall be

based on the reading time or running time of the selected materials

or program.

(2) Credit for attorneys preparing for and presenting legal seminars,

courses or programs shall be based on one hour of credit for each

two hours of preparation. A maximum of six hours of credit may be

credited for preparation of a single program.

Credit for presentation shall be on an hour for hour basis. Credit

may not be earned more than once for the same course given during

a [twelve month period] calendar year.

(3) Credit for the writing and publication of articles shall be based

on the actual drafting time required. Each article may be counted only

one time for credit.
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(4) Continuing legal education courses ordered pursuant to Section

2-37 (a) (5) or any court order of discipline shall not count as credit

toward an attorney’s obligation under this section.

(5) Attorneys may carry forward no more than two credit hours in

excess of the current annual continuing legal education requirement

to be applied to the following year’s continuing legal education

requirement.

(6) To be eligible for continuing legal education credit, the course

or activity must: (A) have significant intellectual or practical content

designed to increase or maintain the attorney’s professional compe-

tence and skills as a lawyer; (B) constitute an organized program of

learning dealing with matters directly related to legal subjects and the

legal profession; and (C) be conducted by an individual or group

qualified by practical or academic experience.

(d) Attorneys shall retain records to prove compliance with this

rule for a period of seven years. (e) Violation of this section shall

constitute misconduct.

(f) Unless it is determined that the violation of this section was wilful,

a noncompliant attorney must be given at least sixty days to comply

with this section before he or she is subject to any discipline.

(g) A minimum continuing legal education commission (‘‘commis-

sion’’) shall be established by the judicial branch and shall be com-

posed of four superior court judges and four attorneys admitted to

practice in this state, all of whom shall be appointed by the chief justice

of the supreme court or his or her designee and who shall serve

without compensation. The charge of the commission will be to provide
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advice regarding the application and interpretation of this rule and to

assist with its implementation including, but not limited to, the develop-

ment of a list of frequently asked questions and other documents to

assist the members of the bar to meet the requirements of this rule.

COMMENTARY 2017: It is the intention of this rule to provide attor-

neys with relevant and useful continuing legal education covering the

broadest spectrum of substantive, procedural, ethical and professional

subject matter at the lowest cost reasonably feasible and with the

least amount of supervision, structure and reporting requirements,

which will aid in the development, enhancement and maintenance of

the legal knowledge and skills of practicing attorneys and will facilitate

the delivery of competent legal services to the public.

The rule also permits an attorney to design his or her own course

of study. The law is constantly evolving and attorneys, like all other

professionals, are expected to keep abreast of changes in the profes-

sion and the law if they are to provide competent representation.

Subsection (a) provides that Connecticut attorneys must complete

twelve credit hours of continuing legal education per calendar year.

Subsection (a) also lists those Connecticut attorneys, who are exempt

from compliance, including, among others: judges, senior judges, attor-

neys serving in the military, new attorneys during the year in which

they are admitted to practice, attorneys who earn less than $1000 in

compensation for the provision of legal services in the subject year,

and those who obtain an exempt status for good cause shown. The

subsection also provides an exemption for attorneys who are dis-

barred, resigned, on inactive status due to disability, or are retired. The
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exemption for attorneys who earn less than $1000 in compensation

in a particular year is not intended to apply to attorneys who claim that

they were not paid as a result of billed fees to a client. All compensation

received for the provision of legal services, whether the result of billed

fees or otherwise, must be counted. There is no exemption for attor-

neys who are suspended or on administrative suspension. Subsection

(d) requires an attorney to maintain adequate records of compliance.

For continuing legal education courses, a certificate of attendance

shall be sufficient proof of compliance. For self-study, a contemporane-

ous log identifying and describing the course listened to or watched

and listing the date and time the course was taken, as well as a copy

of the syllabus or outline of the course materials, if available, and,

when appropriate, a certificate from the course provider, shall be suffi-

cient proof of compliance. For any other form of continuing legal educa-

tion, a file including a log of the time spent and drafts of the prepared

material shall provide sufficient proof of compliance.

COMMENTARY 2018: The changes to this section were submitted

by the Minimum Continuing Legal Education Commission and expand

or clarify the manner by which attorneys may satisfy the required hours

of continuing legal education.

Sec. 2-52. Resignation and Waiver of Attorney Facing Disciplin-

ary Investigation

(a) The superior court may, under the procedure provided herein,

permit an attorney to submit his or her resignation from the bar with

or without the waiver of right to apply for readmission to the bar at

any time in the future if the attorney’s conduct is the subject of an



July 3, 2018 Page 37PBCONNECTICUT LAW JOURNAL

investigation or proceeding by a grievance panel, a reviewing commit-

tee, the statewide grievance committee, the disciplinary counsel or

the court.

(b) Concurrently with the written resignation, the attorney shall sub-

mit an affidavit stating the following:

(1) that he or she desires to resign and that the resignation is

knowingly and voluntarily submitted, the attorney is not being subjected

to coercion or duress, and is fully aware of the consequences of

submitting the resignation;

(2) the attorney is aware that there is currently pending an investiga-

tion or proceeding concerning allegations that he or she has been

guilty of misconduct, the nature of which shall be specifically set forth

in the affidavit;

(3) either (A) that the material facts of the allegations of misconduct

are true, or (B) if the attorney denies some or all of the material facts

of the allegations of misconduct, that the attorney acknowledges that

there is sufficient evidence to prove such material facts of the allega-

tions of misconduct by clear and convincing evidence;

(4) the attorney waives the right to a hearing on the merits of the

allegations of misconduct, as provided by these rules, and acknowl-

edges that the court will enter a finding that he or she has engaged

in the misconduct specified in the affidavit concurrently with the accep-

tance of the resignation.

(c) If the written resignation is accompanied by a waiver of the right

to apply for readmission to the bar, the affidavit required in (b) shall
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also state that the attorney desires to resign and waive his or her right

to apply for readmission to the bar at any time in the future.

(d) Any resignation submitted in accordance with this section shall

be in writing, signed by the attorney, and filed in sextuplicate with the

clerk of the superior court in the judicial district in which the attorney

resides, or if the attorney is not a resident of this state, with the clerk

of the superior court in Hartford. The clerk shall forthwith send one

copy to the grievance panel, one copy to the statewide bar counsel,

one copy to disciplinary counsel, one copy to the state’s attorney,

[and] one copy to the standing committee on recommendations for

admission to the bar, and one copy to all complainants whose griev-

ance complaints filed against the attorney in Connecticut resulted

in the submission. Such resignation shall not become effective until

accepted by the court after a hearing, at which the court has accepted

a report by the statewide grievance committee, made a finding of

misconduct based upon the respondent’s affidavit, and made a finding

that the resignation is knowingly and voluntarily made. With the excep-

tion of the statewide bar counsel and disciplinary counsel, no person or

entity who, pursuant to this subsection, receives a copy of a resignation

shall have the right to participate in the hearing required by this sub-

section.

(e) Acceptance by the court of an attorney’s resignation from the

bar without the waiver of the right to apply for readmission to the bar

at any time in the future shall not be a bar to any other disciplinary

proceedings based on conduct occurring before or after the accep-

tance of the attorney’s resignation.
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COMMENTARY: The changes to this section require that one copy

of any resignation submitted in accordance with this section be sent

to, among other individuals and committees, all complainants whose

grievance complaints filed against the attorney in Connecticut resulted

in the submission of the resignation. With the exception of the statewide

bar counsel and disciplinary counsel, no person or entity who, pursuant

to this subsection, receives a copy of a resignation shall have the right

to participate in the hearing required by this subsection.

Sec. 3-17. —Activities of Legal Intern

[(a) The legal intern, supervised in accordance with these rules,

may appear in court or at other hearings in the following situations:

(1) where the client is financially unable to afford counsel; or

(2) where the intern is assisting a privately retained attorney; or

(3) where the intern is assisting an established legal aid bureau or

organization, a public defender or prosecutor’s office, or a state

agency.]

[(b)](a) In each case where a legal intern appears in court or before

an administrative tribunal, the written consent and approval referred

to in Section 3-14 shall be filed in the record of the case and shall be

brought to the attention of the judicial authority or the presiding officer

of the administrative tribunal.

[(c)](b) In addition to appearing in court or before an administrative

tribunal, an intern may, under the supervision of a member of the bar:

(1) prepare pleadings and other documents to be filed in any matter;

(2) prepare briefs, abstracts and other documents.
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[(d)](c) Each document or pleading must contain the name of the

intern who participated in drafting it and must be signed by the supervis-

ing attorney.

COMMENTARY: The change to this section makes it consistent

with the general grant of authority given to legal interns in Section 3-14.

Sec. 3-19. —Legal Internship Committee

[There shall be established a legal internship committee appointed

by the chief justice and composed of four judges, four practicing attor-

neys, three law professors, and three law students. This committee

shall consult with the deans of law schools located in Connecticut,

review the progress of the legal internship program, and consider any

complaints or suggestions regarding the program.]

COMMENTARY: The repeal of this section is in recognition and

deference to the Experiential Learning Program managed by the Exter-

nal Affairs Division of the Judicial Branch which provides internship

opportunities for law students, as well as graduate and undergradu-

ate students.

Sec. 3-21. —Out-of-State Interns

A legal intern who is certified under a legal internship program or

student practice rule in another state or in the District of Columbia

may appear in a court or before an administrative tribunal of Connecti-

cut under the same circumstances and on the same conditions as

those applicable to certified Connecticut legal interns, if the out-of-

state intern files with the clerk of the superior court in Hartford[, with

a copy to the legal internship committee,] a certification by the dean
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of his or her law school of his or her admission to internship or student

practice in that state or in the District of Columbia, together with the

text of that state’s or the District of Columbia’s applicable statute or

rule governing such admissions.

COMMENTARY: The change to this section is consistent with the

repeal of Section 3-19.

(NEW) Sec. 4-8. Notice of Complaint or Action Filed Against Judi-

cial Authority

An attorney or party who has filed a complaint with the judicial review

council or an administrative agency or has filed an action against any

judicial authority other than a small claims magistrate, shall give notice

of the filing of such complaint or action to the judicial authority and to

all other attorneys and parties of record in any matter pending before

the judicial authority or, if the attorney or party has no matter pending

before the judicial authority, shall mail such notice by certified mail,

return receipt requested or with electronic delivery confirmation, to

the judicial authority at the location at which such judicial authority

is assigned.

COMMENTARY: The purpose of this new section and the amend-

ments to Section 1-22 of the Practice Book and to Rule 2.11 of the

Code of Judicial Conduct is to place an affirmative obligation on the

attorneys and parties who have filed a complaint or an action against

a judicial authority to give notice of those filings so that the judicial

authority is alerted and can proceed in accordance with their ethical

and procedural responsibilities.
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AMENDMENTS TO THE CIVIL RULES

Sec. 16-1. [Deaf or Hearing Impaired] Jurors Who are Deaf or

Hard of Hearing

At the request of a [deaf or hearing impaired] juror who is deaf or

hard of hearing or the judicial authority, an interpreter or interpreters

provided by the [Commission on the Deaf and Hearing Impaired]

Judicial Branch and qualified under General Statutes § 46a-33a shall

assist such juror during the juror orientation program and all subse-

quent proceedings, and when the jury assembles for deliberation.

COMMENTARY: The changes to this section conform the section

to the provisions of No. 17-202 of the 2017 Public Acts and recognize

that the Commission on the Deaf and Hearing Impaired was dissolved

and no longer provides interpreters to the Branch for people who are

deaf or hard of hearing.

Sec. 23-15. —Request for Complex Litigation Status

An attorney [or], judge or self-represented party may request the

chief court administrator to make an assignment pursuant to Section

23-13. The request shall be submitted in writing [to] on a form pre-

scribed by the chief court administrator [and the chief administrative

judge of the civil division]. When an attorney or self-represented party

makes such a request, [the attorney shall serve] a copy of the request

shall be served on other parties pursuant to Sections 10-12 through

10-17. Should the chief court administrator deem it appropriate to do

so, the chief court administrator may solicit comments on the request

by causing a notice to be published in the Connecticut Law Journal.
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COMMENTARY: The changes to this section recognize that a self-

represented party may request an assignment of a complex litigation

case and that requests for such assignments shall be submitted on

a form prescribed by the chief court administrator.

AMENDMENTS TO THE FAMILY RULES

Sec. 25-32. Mandatory Disclosure and Production

(a) Unless otherwise ordered by the judicial authority for good cause

shown, upon request by a party involved in an action for dissolution

of marriage or civil union, legal separation, annulment or support, or

a postjudgment motion for modification of alimony or support, opposing

parties shall exchange the following documents within [thirty] sixty

days of such request:

(1) all federal and state income tax returns filed within the last three

years, including personal returns and returns filed on behalf of any

partnership or closely-held corporation of which a party is a partner

or shareholder;

(2) IRS forms W-2, 1099 and K-1 within the last three years including

those for the past year if the income tax returns for that year have not

been prepared;

(3) copies of all pay stubs or other evidence of income for the current

year and the last pay stub from the past year;

(4) statements for all accounts maintained with any financial institu-

tion, including banks, brokers and financial managers, for the past

24 months;
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(5) the most recent statement showing any interest in any Keogh,

IRA, profit sharing plan, deferred compensation plan, pension plan,

or retirement account;

(6) the most recent statement regarding any insurance on the life

of any party;

(7) a summary furnished by the employer of the party’s medical

insurance policy, coverage, cost of coverage, spousal benefits, and

COBRA costs following dissolution;

(8) any written appraisal concerning any asset owned by either party.

(b) Such duty to disclose shall continue during the pendency of the

action should a party appear.

This section shall not preclude discovery under any other provisions

of these rules.

COMMENTARY: The change in the time period within which to

exchange documents enumerated in this section is consistent with

the recent changes to Sections 13-7 and 13-10 that changed from

thirty to sixty days the time for responding or objecting to interrogatories

and requests for production.

AMENDMENTS TO THE JUVENILE RULES

Sec. 34a-21. Court-Ordered Evaluations

(a) The judicial authority, after hearing on a motion for a court-

ordered evaluation or after an agreement has been reached to conduct

such an evaluation, may order a mental or physical examination of a

child or youth. The judicial authority after hearing or after an agreement

has been reached may also order a thorough physical or mental exami-
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nation of a parent or guardian whose competency or ability to care

for a child or youth is at issue.

(b) The judicial authority shall select and appoint an evaluator quali-

fied to conduct such assessments, with the input of the parties. All

expenses related to the court-ordered evaluations shall be the respon-

sibility of the petitioner; however the party calling the evaluator to

testify will bear the expenses of the evaluator related to testifying.

(c) At the time of appointment of any court appointed evaluator,

counsel and [the court services officer] a representative of the court

shall complete the evaluation form and agree upon appropriate ques-

tions to be addressed by the evaluator and materials to be reviewed

by the evaluator. If the parties cannot agree, the judicial authority

shall decide the issue of appropriate questions to be addressed and

materials to be reviewed by the evaluator. A representative of the

court shall contact the evaluator and arrange for scheduling and for

delivery of the referral package.

(d) Any party who wishes to alter, to update, to amend or to modify

the initial terms of referral shall seek prior permission of the judicial

authority. There shall be no ex parte communication with the evaluator

by counsel prior to completion of the evaluation, except that the evalua-

tor conducting a competency evaluation of a parent or guardian may

have ex parte communication with said counsel of a parent or guardian

prior to the completion of the competency evaluation.

(e) After the evaluation has been completed and filed with the court,

counsel may communicate with the evaluator subject to the following

terms and conditions:
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(1) Counsel shall identify themselves as an attorney and the party

she or he represents;

(2) Counsel shall advise the evaluator that with respect to any sub-

stantive inquiry into the evaluation or opinions contained therein, the

evaluator has the right to have the interview take place in the presence

of counsel of his/her choice, or in the presence of all counsel of record;

(3) Counsel shall have a duty to disclose to other counsel the nature

of any ex parte communication with the evaluator and whether it was

substantive or procedural. The disclosure shall occur within a reason-

able time after the communication and prior to the time of the evalua-

tor’s testimony;

(4) All counsel shall have the right to contact the evaluator and

discuss procedural matters relating to the time and place of court hear-

ings or evaluation sessions, the evaluator’s willingness to voluntar-

ily attend without subpoena, what records are requested, and the

parameters of the proposed examination of the evaluator as a witness.

(f) Counsel for children, youths, parents or guardians may move

the judicial authority for permission to disclose court records for an

independent evaluation of their own client. Such evaluations shall be

paid for by the moving party and shall not be required to be disclosed

to the judicial authority or other parties, unless the requesting party,

upon receipt of the evaluation report, declares an intention to introduce

the evaluation report or call the evaluator as a witness at trial.

COMMENTARY: The changes to this section clarify existing prac-

tice, provide consistency of terms, and specify a necessary exception
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to the general prohibition against ex parte communication with an

evaluator.

Sec. 35a-12. Protective Supervision—Conditions, [and] Modifi-

cation and Termination

(a) When protective supervision is ordered, the judicial authority will

set forth any conditions of said supervision including duration, specific

steps and review dates.

(b) A protective supervision order shall be scheduled for an in court

review and reviewed by the judicial authority at least thirty days prior

to its expiration. At said review, an updated social study shall be

provided to the judicial authority.

(c) If an extension of protective supervision is being sought by the

commissioner of the department of children and families or any other

party in interest, including counsel for the minor child or youth, then

a written motion for the same shall be filed not less than thirty days

prior to such expiration. Such motion shall be heard either at the in

court review of protective supervision if it is held within thirty days of

such expiration or at a hearing to be held within ten days after the

filing of such motion. For good cause shown and under extenuating

circumstances, such written motion may be filed in a period of less

than thirty days prior to the expiration of the protective supervision

and the same shall be docketed accordingly. The motion shall set

forth the reason(s) for the extension of the protective supervision and

the period of the extension being sought. If the judicial authority orders

such extension of protective supervision, the extension order shall be
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reviewed by the judicial authority at least thirty days prior to its expi-

ration.

(d) Parental or guardian noncompliance with the order of protective

supervision shall be a ground for a motion to modify the disposition.

Upon finding that the best interests of the child so warrant, the judicial

authority, on its own motion or acting on a motion of any party and

after notice is given and hearing has been held, may modify a pre-

viously entered disposition of protective supervision in accordance

with the applicable General Statutes.

(e) Any party who seeks to have an order of protective supervision

terminate prior to its scheduled expiration date shall file a written

motion to terminate the order. The motion shall set for the reason or

reasons why it is in the child’s best interests for protective supervision

to terminate early. If termination of protective supervion is sought on

the day of a scheduled in court review hearing, such motion may be

filed that day. All parties shall be afforded reasonable time to review

the written motion and accompanying status reports or other relevant

documents. Upon finding that the best interests of the child so warrant,

the judicial authority, acting on such motion and after notice is given

and a hearing has been held, may terminate an order of protective

superivion prior to its scheduled expiration date.

COMMENTARY: These revisions provide a process in a child protec-

tion case for the termination of the order of protective supervision prior

to the scheduled expiration date when it is in the child’s best interests.
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AMENDMENTS TO THE CRIMINAL RULES

Sec. 38-1. Release from Custody; Superior Court Arrest Warrant

where Appearance before Clerk Required

(a) When any person is arrested on a warrant pursuant to General

Statutes § 54-2a in which the judicial authority issuing such warrant

has indicated that bail should be denied, or has ordered that the

arrested person be brought before a clerk or assistant clerk of the

superior court, the arresting officer shall, without undue delay, bring

such person before the clerk or assistant clerk of the superior court

for the geographical area where such offense is alleged to have been

committed[,] during the office hours of such clerk[,] and, if such clerk’s

office is not open, the arresting officer shall, without undue delay, bring

such person to a holding facility within the geographical area where

such offense is alleged to have been committed or, if there is no such

facility available within such geographical area, to the nearest available

facility, or the York Correctional Institution. Such clerk or assistant

clerk or such person designated by the commissioner of correction

shall advise the [defendant]arrested person of the warnings contained

in Section 37-3 and, when the judicial authority has not indicated that

bail should be denied, shall release the [defendant]arrested person

upon his or her [meeting]entering into the conditions of release fixed

in the warrant, conditioned that the arrested person shall appear before

the superior court having criminal jurisdiction in and for the geographi-

cal area to answer to the bench warrant of arrest and information filed

in the case. If the [defendant]arrested person was brought to such a

facility, he or she shall be given the opportunity to contact private
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counsel or the public defender. If the [defendant]arrested person is

not released because of his or her failure to enter into the conditions

of release fixed by the judicial authority, or if he or she has been

arrested for an offense that is not bailable, the [defendant]arrested

person shall be presented before a judicial authority pursuant to Sec-

tions 37-1 [and 37-4. If the defendant is not released because he or

she has been arrested for an offense which is not bailable, the defend-

ant shall be presented before a judicial authority pursuant to Section

37-1].

(b) When any person is arrested on a bench warrant of arrest issued

by a judicial authority, in which the judicial authority has not indicated

that bail should be denied, or has not ordered that the officer making

such arrest bring such person before the clerk, the officer making the

arrest shall, without undue delay, comply with the provisions of Sec-

tions 38-2 and 38-3 in setting the conditions of release for such person.

COMMENTARY: The revisions to this section make the rule consis-

tent with the correlating statute, General Statutes § 54-64b, particularly

to include the requirement that any release be conditioned on the

arrested person’s appearance in court.

Sec. 38-2. Release Following Any Other Arrest; Release by Law

Enforcement Officer[s] or Probation Officer Serving Warrant

(a) Except in cases of arrest pursuant to a warrant in which the

judicial authority has indicated that bail should be denied or has ordered

that the arrested person be brought before a clerk or assistant clerk

of the superior court, when any person is taken into custody for a

bailable offense that person shall be brought promptly to a police
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station or other lawful place of detention, where, as quickly as possible

under the circumstances, he or she shall be informed or warned in

writing of his or her rights under Section 37-3 and of his or her right

to be interviewed concerning the terms and conditions of release.

Unless the [defendant]arrested person waives or refuses such inter-

view, a law enforcement officer or a probation officer serving a violation

of probation warrant shall promptly interview that person to obtain

information relevant to the terms and conditions of his or her release

from custody and shall seek independent verification of such informa-

tion where necessary. At the request of the [defendant]arrested per-

son, his or her counsel may be present during such interview. No

statement made by the arrested person in response to any question

during the interview related to the terms and conditions of release

shall be admissible as evidence against the arrested person in any

proceeding arising from the incident for which the conditions of release

were set. After such a waiver, refusal or interview, the law enforcement

officer or probation officer shall promptly order release of the [defen-

dant]arrested person upon his or her execution of a written promise

to appear or his or her posting of a bond with or without surety in such

amount as may be set by such officer, except that no condition of

release set by the [court or a judge thereof]judicial authority may be

modified by such officer, and no person shall be released upon the

execution of a written promise to appear or the posting of a bond

without surety if the person is charged with a family violence crime

and, in the commission of such crime, the person used or threatened

the use of a firearm. If the [defendant]arrested person has not posted
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bail, the officer shall immediately notify a bail commissioner. The officer

may administer such oaths as are necessary in the taking of promises

or bonds.

(b) If the arrested person is charged with a family violence crime,

and the police officer or probation officer does not intend to impose

nonfinancial conditions of release pursuant to this subsection, the

police officer or probation officer shall promptly order the release of

such person pursuant to the procedure set forth in subsection (a) of

this section. If the arrested person is not so released, the officer shall

make reasonable efforts to contact a bail commissioner or an intake,

assessment, and referral specialist immediately. If, after making such

reasonable efforts, the officer is unable to contact a bail commissioner

or an intake, assessment, and referral specialist, or the officer makes

contact, but the bail commissioner or intake, assessment, and referral

specialist is unavailable promptly to perform his or her duties pursuant

to Section 38-3, the officer shall, order the release of the arrested

person pursuant to the procedure set forth in subsection (a) of this

section, and may impose nonfinancial conditions of release, which

may require the arrested person to do one or more of the following:

(1) Avoid all contact with the alleged victim of the crime;

(2) Comply with specified restrictions on his or her travel, association,

or place of abode that are directly related to the protection of the

alleged victim of the crime;

(3) Not use or possess a dangerous weapon, intoxicant or con-

trolled substance.
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Any nonfinancial conditions of release imposed pursuant to this

subsection shall remain in effect until the arrested person is presented

before the Superior Court. On such date, the judicial authority shall

conduct a hearing pursuant to General Statutes § 46b-38c, at which

the arrested person is entitled to be heard with respect to the issuance

of a protective order.

An officer imposing nonfinancial conditions of release shall, on a

form prescribed by the Office of the Chief Court Administrator, indicate

such conditions and state and swear to:

(1) The efforts that were made to contact a bail commissioner;

(2) The specific factual basis relied upon by the officer to impose

the nonfinancial conditions of release; and

(3) If the arrested person was non-English speaking, that the ser-

vices of a translation service or interpreter were used.

A copy of this form shall be provided to the arrested person immedi-

ately, and a copy of this form shall also be provided to counsel for

the arrested person at arraignment.

(c) No officer shall set the terms and conditions of an arrested

person’s release, set a bond for an arrested person, or release an

arrested person from custody under this section unless the officer has

first checked the National Crime Information Center (NCIC) computer-

ized index of criminal justice information to determine if the arrested

person is listed in the index.

COMMENTARY: The revisions to this section make the rule consis-

tent with the correlating statute, General Statutes § 54-63c, particularly

to include probation officers in the arresting officers governed by this
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provision, specify the procedure for addressing persons arrested for

family violence crimes, and include the NCIC check requirement before

releasing any arrested person under this provision.

Sec. 38-3. –Release by Bail Commissioner or Intake, Assess-

ment, and Referral Specialist

(a) Upon notification by a law enforcement officer that an [defen-

dant]arrested person has not posted bail, a bail commissioner or an

intake, assessment, and referral specialist shall promptly conduct an

interview and investigation and, based upon release criteria estab-

lished by the [chief bail commissioner]Court Support Services Division,

shall, except as provided in subsection (c) of this section, promptly

order the release of the [defendant] arrested person upon the first

of the following conditions of release found sufficient to ensure [the

defendant’s]his or her appearance in court [and to reasonably ensure

that the safety of any other person will not be endangered]:

(1) The [defendant’s]arrested person’s execution of a written prom-

ise to appear without special conditions;

(2) The [defendant’s]arrested person’s execution of a written prom-

ise to appear with any of the nonfinancial conditions specified in sub-

section (b) of this section;

(3) The [defendant’s]arrested person’s execution of a bond without

surety in no greater amount than necessary;

(4) The [defendant’s]arrested person’s execution of a bond with

surety in no greater amount than necessary.

If the arrested person is unable to meet the conditions of release

ordered, the bail commissioner or intake, assessment, and referral
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specialist shall inform the court in a report prepared pursuant to subsec-

tion (d) of this section.

(b) In addition to or in conjunction with any of the conditions enumer-

ated in [subdivisions (1) to (4), inclusive, of] subsection (a) of this

section, the bail commissioner or intake, assessment, and referral

specialist may impose nonfinancial conditions of release, which may

require that the [defendant]arrested person do any of the following:

(1) Remain under the supervision of a designated person or organi-

zation;

(2) Comply with specified restrictions on his or her travel, association,

or place of abode;

(3) Not engage in specified activities, including the use or possession

of a dangerous weapon, an intoxicant, or a controlled substance;

(4) Avoid all contact with an alleged victim of the crime and with a

potential witness who may testify concerning the offense; or

(5) Satisfy any other condition that is reasonably necessary to ensure

[the]his or her appearance [of the defendant] in court [and that the

safety of any other person will not be endangered].

Any of the conditions imposed under subsection (a) of this section

and this subsection [by the bail commissioner] shall be effective until

the appearance of such person in court.

(c) No person shall be released upon the execution of a written

promise to appear or the posting of a bond without surety if the person

is charged with a family violence crime and, in the commission of such

crime, the person used or threatened the use of a firearm.
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[(c)](d) The bail commissioner shall prepare for review by the judicial

authority an interview record and a written report for each person

interviewed. The written report shall contain the information obtained

during the interview and verification process, the [defendant’s]arrested

person’s prior criminal record, if possible, the determination or recom-

mendation of the bail commissioner concerning terms and conditions

of release, and, where applicable, a statement that the [defendant]ar-

rested person was unable to meet the conditions of release ordered

by the bail commissioner or the intake, assessment, and referral spe-

cialist.

COMMENTARY: The revisions to this section make the rule consis-

tent with the correlating statute, General Statutes § 54-63d, particularly

to include intake, assessment, and referral specialists in the officials

governed by this provision, require a report to the court when an

arrested person is not released under this provision, and limit the

release of a person arrested for a family violence crime that involved

the use or threatened use of a firearm.

Sec. 38-4. –Release by Judicial Authority

(a) Except as provided in subsection (c) of this section, [W]when

any defendant is presented before a judicial authority, such authority

shall, in bailable offenses, promptly order the release of such [per-

son]defendant upon the first of the following conditions of release found

sufficient to reasonably [to assure] ensure the [person’s]defendant’s

appearance in court [and, when the crimes charged or the facts and

circumstances brought to the attention of the judicial authority suggest
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that the defendant may pose a risk to the physical safety of any person,

that the safety of any person will not be endangered]:

(1) The defendant’s execution of a written promise to appear without

special conditions;

(2) The defendant’s execution of a written promise to appear with

nonfinancial conditions;

(3) The defendant’s execution of a bond without surety in no greater

amount than necessary;

(4) The defendant’s deposit with the clerk of the court of an amount

of cash equal to 10 percent of the amount of the surety bond set,

pursuant to Section 38-8;

(5) The defendant’s execution of a bond with surety in no greater

amount than necessary[;].

[(6) The defendant’s execution of a cash bond and his or her deposit

with the clerk of the court of cash in the amount of the bond set by

the judicial authority in no greater amount than necessary.]

In no event shall the judicial authority prohibit a bond from being

posted by surety.

[In addition to or in conjunction with any of the conditions of release

enumerated in this subsection, the judicial authority may impose one

or more nonfinancial conditions of release pursuant to subsection (d).]

(b) The judicial authority may, in determining what conditions of

release will reasonably [assure] ensure the appearance of the defen-

dant in court pursuant to subsection (a) of this section, consider the

following factors [(1) through (7) below, and, when the crimes charged

or the facts and circumstances brought to the attention of the judicial
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authority suggest that the defendant may pose a risk to the physical

safety of any person, the judicial authority may also consider factors

(8) through (10) below]:

(1) The nature and circumstances of the offense[, including the

weight of the evidence against the defendant];

(2) The defendant’s record of previous convictions;

(3) The defendant’s past record of appearance in court [after being

admitted to bail];

(4) The defendant’s family ties;

(5) The defendant’s employment record;

(6) The defendant’s financial resources, character, and mental con-

dition; and

(7) The defendant’s community ties[;]

[(8) The defendant’s history of violence;

(9) Whether the defendant has previously been convicted of similar

offenses while released on bond; and

(10) The likelihood based upon the expressed intention of the

defendant that he or she will commit another crime while released].

(c) When any defendant charged with a serious felony enumerated

in General Statutes § 54-64a (b) (1) or a family violence crime is

presented before a judicial authority, such authority shall, in bailable

offenses, promptly order the release of such defendant upon the first

of the following conditions of release found sufficient to reasonably

ensure the defendant’s appearance in court and that the safety of any

other person will not be endangered:
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(1) The defendant’s execution of a written promise to appear without

special conditions;

(2) The defendant’s execution of a written promise to appear with

nonfinancial conditions;

(3) The defendant’s execution of a bond without surety in no greater

amount than necessary;

(4) The defendant’s deposit with the clerk of the court of an amount

of cash equal to 10 percent of the amount of the surety bond set,

pursuant to Section 38-8;

(5) The defendant’s execution of a bond with surety in no greater

amount than necessary.

In no event shall the judicial authority prohibit a bond from being

posted by surety.

(d) The judicial authority may, in determining what conditions of

release will reasonably ensure the appearance of the defendant in

court and that the safety of any other person will not be endangered

pursuant to subsection (c) of this section, consider the following factors:

(1) The nature and circumstances of the offense;

(2) The defendant’s record of previous convictions;

(3) The defendant’s past record of appearance in court after being

admitted to bail;

(4) The defendant’s family ties;

(5) The defendant’s employment record;

(6) The defendant’s financial resources, character, and mental con-

dition;

(7) The defendant’s community ties;
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(8) The number and seriousness of the charges pending against

the defendant;

(9) The weight of evidence against the defendant;

(10) The defendant’s history of violence;

(11) Whether the defendant has previously been convicted of similar

offenses while released on bond; and

(12) The likelihood based upon the expressed intention of the

defendant that he or she will commit another crime while released.

When imposing conditions of release under subsection (c) of this

section, the court shall state for the record any factors under subsection

(d) of this section that it considered and the findings that it made as

to the danger, if any, that the defendant might pose to the safety of

any other person upon the defendant’s release that caused the court

to impose the specific conditions of release that it imposed.

(e) If the defendant is charged with no offense other than a misde-

meanor, the court shall not impose financial conditions of release on

such person unless:

(1) The defendant is charged with a family violence crime;

(2) The defendant requests such financial conditions; or

(3) The judicial authority makes a finding on the record that there

is a likely risk that:

(A) The defendant will fail to appear in court, as required;

(B) The defendant will obstruct or attempt to obstruct justice, or

threaten, injure, or intimidate, or attempt to threaten, injure, or intimi-

date a prospective witness or juror; or
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(C) The defendant will engage in conduct that threatens the safety

of himself or herself or another person.

In making such finding, the judicial authority may consider past

criminal history, including any prior record of failing to appear as

required in court that resulted in any conviction for failure to appear

in the first degree, in violation of General Statutes § 53a-172, or any

conviction during the previous ten years for failure to appear in the

second degree, in violation of General Statutes § 53a-172, and any

other pending criminal cases.

[(c)](f) In addition to or in conjunction with any of the conditions

enumerated in [subdivisions (1) to (6) of] subsections (a) or (c) of this

section, the judicial authority may, when it has reason to believe that

the defendant is drug-dependent and where necessary, reasonable,

and appropriate, order the person to submit to a urinalysis drug test

and to participate in a program of periodic drug testing and treatment.

The results of any such drug test shall not be admissible in any criminal

proceeding concerning such defendant.

[(d)](g) If the judicial authority determines that a nonfinancial condi-

tion of release should be imposed in addition to or in conjunction

with any of the conditions enumerated in [subdivisions (1) to (6) of]

subsections (a) or (c) of this section, the judicial authority shall order

the pretrial release of the defendant subject to the least restrictive

condition or combination of conditions that the judicial authority deter-

mines will reasonably [assure] ensure the appearance of the defendant

in court and, [when the crimes charged or the facts and circumstances

brought to the attention of the judicial authority suggest that the defen-
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dant may pose a risk to the physical safety of any person,] when the

defendant is charged with a felony enumerated in General Statutes

§ 54-64a (b) (1) or a family violence crime, that the safety of any

person will not be endangered, which conditions may include an order

that he or she do one or more of the following:

(1) Remain under the supervision of a designated person or organi-

zation;

(2) Comply with specified restrictions on his or her travel, association,

or place of abode;

(3) Not engage in specified activities, including the use or possession

of a dangerous weapon, an intoxicant, or a controlled substance;

(4) Provide sureties of the peace pursuant to General Statutes § 54-

56f under supervision of a designated bail commissioner or intake,

assessment, and referral specialist;

(5) Avoid all contact with an alleged victim of the crime and with a

potential witness who may testify concerning the offense;

(6) Maintain employment or, if unemployed, actively seek employ-

ment;

(7) Maintain or commence an educational program;

(8) Be subject to electronic monitoring; or

(9) Satisfy any other condition that is reasonably necessary to

[assure] ensure the appearance of the defendant in court and that

the safety of any other person will not be endangered.

[(e)] The judicial authority shall state on the record its reasons for

imposing any such nonfinancial condition.
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[(f)](h) The judicial authority may require that the defendant subject

to electronic monitoring pursuant to subsection [(d)](g) of this section

pay directly to the electronic monitoring service provider a fee for the

cost of such electronic monitoring services. If the judicial authority

finds that the defendant subject to electronic monitoring is indigent

and unable to pay the costs of electronic monitoring services, it shall

waive such costs.

(i) If any defendant is not released, the judicial authority shall order

the defendant committed to the custody of the Commissioner of Correc-

tion until he or she is released or discharged in due course of law.

COMMENTARY: The revisions to this section make the rule consis-

tent with the correlating statute, General Statutes § 54-64a, as

amended by Public Acts 2017, No. 17-145, § 1 and Public Acts, Spec.

Sess., June, 2017, No. 17-2, § 205. Specifically, the revisions include

the limitation on setting cash only bonds, specify the procedures for

setting conditions of release for individuals charged with no crime other

than a misdemeanor, specify the procedures for setting conditions of

release for an individuals charged with serious felonies and family

violence crimes, and specify the procedure for committing defendants

not released under this provision to the Commissioner of Corrections.

Sec. 38-5. –Release by Correctional Officials

Any person who has not made bail shall be detained in a correctional

facility and shall be released from such institution upon entering into

a recognizance, with sufficient surety, or upon posting cash bail as

provided in Sections 38-7 and 38-9 for his or her appearance before

the court having cognizance of the offense, which are to be taken by
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any person designated by the commissioner of correction at such

institution where such person is detained. [Such]The person so desig-

nated shall deliver the recognizance or cash bail to the clerk of the

appropriate court before the opening of such court on the first court

day thereafter.

COMMENTARY: The revisions to this section address a minor gram-

matical issue.
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STATE ELECTIONS ENFORCEMENT COMMISSION

State Elections Enforcement Commission advisory opinions are
published herein pursuant to General Statutes Section 9-7b (14)
and are printed exactly as submitted to the Commission on Official
Legal Publications.

Notice of Extended Comment Period forProposed Declaratory Ruling 2018-01:
Political Activity of Organized Groups

Notice is hereby given that the State Elections Enforcement Commission
has extended the comment period for a proposed declaratory ruling regarding the
political activity of groups other than committees. Please find SEEC Proposed
Declaratory Ruling 2018-01: Political Activity of Organized Groups at
http://www.ct.gov/seec/lib/seec/ProposedDeclaratoryRuling201801.pdf

At its June 20, 2018 meeting, the Commission passed the following resolution
setting forth further proceedings:

To extend the comment period on the proposed Declaratory Ruling and additional
issues raised in comments already submitted; and order that notice be posted on
the SEEC website; and notice be sent to all persons who were sent notice of the
receipt of the petition; and notice be sent to all persons who submitted comments;
and that this additional comment period shall close at 5:00 p.m. on July 6, 2018.

A brief opportunity to be heard and to answer questions will be provided for the
public at a special session of the Commission to be scheduled by staff in July, at
a date to be determined. Commission staff is ordered to provide notice of such
special session in the same manner as described above.

Comments should be submitted to: State Elections Enforcement Commission, 20
Trinity Street,Hartford, CT 06106,Attn: Joshua Foley, Esq.or seec.compliance@ct.gov.
Please type ‘‘Comments to SEEC Proposed Declaratory Ruling’’ in the subject box
of the email, if sending comments via email.
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Notice of Certification as Authorized House Counsel

Upon recommendation of the Bar Examining Committee, in accordance with § 2-
15A of the Connecticut Practice Book, notice is hereby given that the following
individuals have been certified by the Superior Court as Authorized House Counsel
for the organization named:

Certified as of June 22 2018:

Christina Kwok Beiersdorf, Inc.
Katherine L. Maco Deloitte Touche
Jennifer C. Okafor Beiersdorf, Inc.
Anna M. Pace Conair Corp.
Daniel R. Satin MWG GP LLC
John S. Stadler Crane Co.

Hon. Patrick L. Carroll III
Chief Court Administrator
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