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SUPREME COURT PENDING CASES

The following appeals are fully briefed and eligible for assignment
by the Supreme Court in the near future.

DISCIPLINARY COUNSEL v. THOMAS J. HICKEY, SC 19892

Judicial District of Stamford

Attorneys; Whether Trial Court Properly Dismissed Applica-

tion for Reinstatement to Bar on Ground that Applicant had

Waived Privilege of Reinstatement. In 2008, the Statewide Griev-
ance Committee (committee) initiated an investigation of the respon-
dent attorney after receiving notice of an overdraft relating to his
IOLTA account. The defendant proposed that he resign from the Con-
necticut bar and waive any privilege to apply for reinstatement and,
in November, 2008, the trial court accepted the resignation and waiver
after canvassing the respondent and determining that the resignation
and waiver were knowingly and voluntarily made. In 2012, the respon-
dent filed an application for reinstatement to the bar. The committee
and disciplinary counsel both moved that the application for reinstate-
ment be dismissed, citing the respondent’s waiver of his privilege of
reinstatement. The trial court granted the motions to dismiss. The
court found that the committee’s and disciplinary counsel’s claims
were properly raised by motions to dismiss and that the respondent
was not entitled to an evidentiary hearing on his claim that his waiver
was involuntary, noting that the respondent had not identified any
basis on which the court might conclude that he had not validly waived
the privilege of reinstatement. The trial court also noted that Practice
Book § 2-53 was amended in 2013 to provide that no attorney who
has resigned from the bar and waived the privilege of reinstatement
shall be eligible to apply for reinstatement. The respondent appeals,
claiming that the trial court improperly applied the 2013 amendment
to § 2-53 retroactively and that it deviated from the procedures set
forth in that rule by subjecting his application to prehearing motion
practice rather than referring the application to a standing committee
as directed by § 2-53. The defendant also claims that the trial court’s
judgment dismissing his application was improper because there is
no jurisdictional bar to his application for reinstatement.
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U.S. BANK NATIONAL ASSOCIATION, TRUSTEE FOR ASSET
BACKED SECURITIES CORPORATION HOME EQUITY LOAN TRUST

v. JACQUELYN N. CRAWFORD et al., SC 19903
Judicial District of Hartford

Foreclosure; Whether Bankruptcy Stay Prohibited Trial

Court from Awarding Fees and Expenses to Committee for Sale;

Whether Committee Aggrieved by Final Judgment; Whether Con-

troversy Rendered Moot. Attorney Douglas M. Evans (the commit-
tee) was appointed by the trial court as the committee for sale in a
foreclosure action. After the sale, at which the plaintiff bank was the
successful bidder, the committee filed a motion for approval of the
sale. The defendant debtor filed for bankruptcy on the same day. The
committee subsequently moved that it be awarded $5800 in committee
fees and expenses. The trial court denied the committee’s motion for
fees and expenses, stating that it was bound to do so by Equity One
v. Shivers, 150 Conn. App. 745 (2014). In Equity One, the Appellate
Court held that the automatic stay triggered by a debtor’s bankruptcy
filing prohibits a trial court from awarding committee fees and
expenses while the stay is in effect. The Appellate Court reasoned
that, while a committee’s motion for fees and expenses does not
directly affect the debtor insofar as those costs are paid out from the
proceeds of the foreclosure sale, it indirectly affects the debtor insofar
as the foreclosing party could seek indemnification from the debtor
for its payment of those costs. The committee brings this writ of error
and claims that the trial court improperly denied its motion for fees
and expenses. The committee argues that the Appellate Court wrongly
decided Equity One, and it points to federal precedent holding that
a debtor’s bankruptcy filing does not operate to prevent the committee
from recovering its fees and expenses from the foreclosing party.
The Supreme Court will first be required to decide whether it has
jurisdiction over the committee’s writ of error, and it ordered the
parties to address: (1) whether the trial court’s order denying the
committee’s motion for fees and expenses is a final judgment, and (2)
whether the writ of error was rendered moot when, after the committee
filed it, the debtor’s bankruptcy stay terminated and the trial court
ordered that the committee be paid its fees and expenses.

CHETAN VAID et al. v. EQUINOX GREENWICH OLD TRACK ROAD,
INC., et al., SC 19985

Judicial District of Stamford-Norwalk

Negligence; Hearsay; Whether Evidence Properly Admitted

Under Residual Exception to Hearsay Rule; Whether Instruction
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on Standard of Care Effectively Delegated Question of Law to

Jury. The plaintiffs brought this action against a personal trainer and
the owner of a gym, alleging that plaintiff Chetan Vaid suffered a
carotid artery dissection while using a rowing machine at the gym as
a result of the personal trainer’s negligent instructions and improper
response to Vaid’s complaints that the trainer was pushing him too
hard. The trial court rendered judgment on a $13 million jury verdict
in favor of the plaintiffs. The defendants appeal, claiming that the
trial court abused its discretion in admitting into evidence the rowing
machine manual and several publications by fitness organizations
under the residual exception to the hearsay rule. They contend that
that evidence was not admissible under the residual exception because
it was not reasonably necessary to admit it because it lacked sufficient
guarantees of trustworthiness and reliability as required by § 8-9 of
the Connecticut Code of Evidence. The defendants also claim that the
trial court wrongly delegated a question of law to the jury in effectively
instructing the jury that it was for the jury to decide whether to apply
a professional negligence standard or and ordinary negligence standard
to the defendants’ conduct.

PETER GOULD v. CITY OF STAMFORD, SC 20004
Compensation Review Board

Workers’ Compensation; Whether Compensation Review

Board Properly Determined that Plaintiff not Entitled to Bene-

fits for Concurrent Employment on Finding he was not Employee

of Limited Liability Company of Which he is Sole Member. The
plaintiff was injured while working at his part-time job with the defend-
ant city, and the city paid him workers’ compensation benefits. Pursu-
ant to the concurrent employment provisions of General Statutes § 31-
310 of the Workers’ Compensation Act, the plaintiff sought additional
benefits based on his involvement with The Intervale Group, LLC, a
limited liability company of which he is the sole member. The trial
commissioner ruled that the plaintiff was not eligible for concurrent
employment benefits because he failed to prove that he and Intervale
had an employer-employee relationship. The plaintiff appealed to the
Compensation Review Board, which affirmed the commissioner’s deci-
sion. The board reasoned that, as the plaintiff compensated himself
for his activities at Intervale solely as a business owner, that is, by
obtaining profits from the firm rather than by drawing a fixed salary,
Intervale was essentially the alter ego of the plaintiff such that there
was no employer-employee relationship. The board also found it signifi-
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cant that the plaintiff filed his federal taxes as a self-employed individ-
ual. The plaintiff now appeals, claiming that, as he performs services
for Intervale, he meets the definition of ‘‘employee’’ under General
Statutes § 31-275 (9) (A) (1) of the act, and that, in denying his claim
for benefits, the Workers’ Compensation Commission wrongly added
further requirements that are beyond the scope of the act.

SIMON WILLIAMS v. CITY OF NEW HAVEN et al., SC 20005
Compensation Review Board

Arbitration; Collateral Estoppel; Whether Plaintiff can Pur-

sue § 31-290a Wrongful Termination Claim Despite Arbitrator’s

Finding that Plaintiff Fired for Just Cause. The plaintiff was
employed as a refuse worker for the defendant city until he was
terminated in 2012. He filed a complaint with the Workers’ Compensa-
tion Commission pursuant to General Statutes § 31-290a claiming that
he was wrongfully terminated for exercising his rights under the Work-
ers’ Compensation Act. The city moved that the claim be dismissed,
arguing that the plaintiff was collaterally estopped from bringing it.
The city pointed out that the plaintiff had unsuccessfully contested
his firing in arbitration proceedings brought under his collective bar-
gaining agreement and that the Superior Court had confirmed an arbi-
trator’s finding that the city had just cause to fire him. The trial
commissioner denied the motion to dismiss, finding that the commis-
sion had jurisdiction to consider the plaintiff’s § 31-290a claim, and the
city challenged that determination before the Workers’ Compensation
Review Board (review board). The review board upheld the trial com-
missioner, finding that the issue was governed by Genovese v. Gallo
Wine Merchants, Inc., 226 Conn. 475 (1993). In Gallo, the Supreme
Court held that an employee’s § 31-290a claim was not barred by the
doctrine of collateral estoppel notwithstanding the employee’s prior
unsuccessful submission of a related claim to final arbitration under
a collective bargaining agreement. In so ruling, the Supreme Court
cited General Statutes § 31-51bb, which provides that ‘‘[n]o employee
shall be denied the right to pursue, in a court of competent jurisdiction,
a cause of action arising under the state or federal Constitution or
under a state statute solely because the employee is covered by a
collective bargaining agreement.’’ The city appeals, and the Supreme
Court will determine whether the review board properly determined
that the plaintiff may pursue his § 31-290a claim notwithstanding the
fact that his claim that he was fired without just cause met with no
success in arbitration.
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JANET H. FOISIE v. ROBERT A. FOISIE, SC 20006
Judicial District of New London

Contempt; Trial Court Jurisdiction; Whether Trial Court

Properly Decided Motion for Contempt While Motion to Dismiss

Action for Lack of Jurisdiction was Pending Before Court. The
trial court rendered a judgment of dissolution which incorporated the
parties’ separation agreement. The plaintiff filed a motion to open the
judgment, alleging that it was procured by fraud in that the defendant
failed to disclose the existence of offshore bank accounts and several
million dollars in loans owed to him. The trial court opened the judg-
ment for the limited purpose of conducting discovery and ordered
the parties to exchange financial affidavits. The plaintiff subsequently
moved that the defendant be found in contempt for his repeated failure
to comply with the court’s discovery order. While the motion for
contempt was pending, the defendant filed a motion to dismiss the
dissolution action, claiming that the court had lacked subject matter
jurisdiction over the action ab initio because neither party satisfied
the residency requirements of General Statutes § 46b-44. At the hearing
on the motion for contempt, the defendant, relying on Baldwin Piano &
Organ Co. v. Blake, 186 Conn. 295 (1982), argued that, because his
motion to dismiss implicated the trial court’s subject matter jurisdic-
tion, the trial court could not hear and decide the plaintiff’s motion
for contempt until it decided his motion to dismiss. The trial court
rejected the defendant’s argument and, without ruling on the motion
to dismiss, granted the plaintiff’s motion for contempt and ordered
the defendant to pay the plaintiff $2500 per day until he provided his
financial affidavit. This is the defendant’s appeal from the judgment
of contempt. The defendant claims that the trial court erred in ruling
on the motion for contempt before addressing his claim that the trial
court lacked subject matter jurisdiction over the action.

TARA COOK-LITTMAN et al. v. BOARD OF SELECTMAN, TOWN OF
FAIRFIELD, et al., SC 20007

Judicial District of Bridgeport

Elections; Municipalities; Whether Trial Court Erred in

Ordering that Vacant Selectman Seat be Filled by Special Elec-

tion Pursuant to General Statutes § 9-222. On December 1, 2016,
Republican Laurie McArdle resigned from her position as a selectman
in the town of Fairfield. The remaining members of the board of
selectmen subsequently voted to appoint Republican Edward J. Bate-
son III (Bateson) to serve as selectman for the remaining three years
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of McArdle’s term. The plaintiffs are Fairfield electors. They brought
this action against the town and the board of selectmen pursuant to
General Statutes § 9-222, seeking that the trial court order a special
election for the purpose of filling McArdle’s vacated seat on the board
of selectmen. The defendants filed this appeal after the trial court
ordered that there be a special election on June 6, 2017. The special
election took place on June 6, 2017, and Bateson lost the election. On
appeal, the defendants ask that the Supreme Court reverse the trial
court’s judgment, void the results of the special election, and remand
the case to the trial court with direction to restore Bateson to the
position of Fairfield selectman. The defendants claim that the town’s
charter does not allow for a special election where, as here, the vacant
seat was filled within thirty days and that, under the doctrine of home
rule, the provisions of the town charter control over the provisions
of § 9-222.

ANTHONY SMITH et al. v. WILLIAM J. RUDOLPH et al., SC 20008
Judicial District of New Britain

Sovereign Immunity; Right to Jury Trial; Whether Plaintiff

Entitled to Jury Trial in Action Brought Against State Pursuant

to General Statutes § 52-556. The plaintiff brought this action
against the state seeking to recover for injuries he sustained in a motor
vehicle accident involving a passenger bus owned by the state. The
plaintiff brought the action pursuant to General Statutes § 52-556,
which waives the state’s sovereign immunity and provides a right to
recover damages for injuries caused by the negligence of a state
employee when operating a motor vehicle owned and insured by the
state. The plaintiff claimed the matter for a jury trial, and the state
objected, claiming that there is no right to a jury trial in an action
brought under § 52-556. The trial court agreed and struck the case
from the jury docket. The court cited precedent establishing that, when
the state waives its immunity from suit by a statute, the right to a
jury trial in the action cannot be implied and must be affirmatively
expressed in the statute. The court noted that there is no language in
§ 52-556 granting a right to a jury trial to one seeking to recover against
the state under that statute. The case proceeded to a trial before the
court, and the trial court found in favor of the plaintiff and rendered
judgment awarding him $32,000. The plaintiff appeals, claiming that
the trial court erred in determining that he had no right to a jury trial
in an action brought against the state pursuant to § 52-556.
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BRUCE A. CADY v. ZONING BOARD OF APPEALS OF THE TOWN
OF BURLINGTON et al., SC 20011

Judicial District of Hartford

Zoning; Whether Defendant’s Realignment of Boundary

Lines Between its Three Lots Constituted Unapproved Subdivi-

sion; Whether Town’s Zoning Regulation Prohibits Enlarging

Existing Lots to Make Them Conform to Lot Area Requirements.

Defendant GM Retirement, LLC (GM), purchased three adjacent lots
in Burlington—the Richard lot, the Wark lot, and the Legowski lot.
The Wark and Legowski lots did not satisfy the minimum area require-
ments of the town’s zoning regulations. GM used excess land from
the Richard lot to reconfigure the Wark and the Legowski lots such
that all three lots would conform to the minimum area requirements,
and the town’s zoning enforcement officer approved the boundary line
revision map that GM submitted showing three conforming lots. The
town’s zoning board of appeals (board) upheld the approval, and the
plaintiff, the owner of property abutting GM’s, brought this action
challenging the board’s decision. The trial court reversed, ruling that
the board erroneously concluded that GM’s lot realignment did not
implicate the town’s subdivision regulations. The court explained that
because the lot realignment created three new lots and required more
than a minor lot line adjustment, a ‘‘subdivision’’ was created within
the meaning of General Statutes § 8-18 and the town’s zoning regula-
tions. The court also noted that the town’s planning commission, and
not the board, has authority to determine whether the existing division
of any land constitutes a subdivision. Alternatively, the court ruled
that the board improperly determined that the lot realignment was
permitted under § III.F.7 of the town’s zoning regulations, which pro-
vides that ‘‘nothing in these Regulations shall prevent the construction
of a permitted building or the establishment of a permitted use on a
lot containing less than the prescribed area or width which at the time
of adoption hereof or any pertinent amendment hereto was . . . [o]wned
separately from any adjoining lot and filed in the Burlington land
records . . . .’’ The court explained that § III.F.7 was not applicable
because one of the new proposed lots depicted on the map is not
owned separately from the Richard lot. GM appeals, claiming that the
trial court improperly concluded that (1) the revision of the common
boundary lines between the three lots created a subdivision, and (2)
the provisions of § III.7.F do not allow for the enlargement of existing
lots to make them conform to the lot area requirements of the zon-
ing regulations.
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STATE v. ERNEST NEWTON II, SC 20012
Judicial District of Hartford

Criminal; Whether Trial Court Erred in Failing to Instruct

Jury that it Must Find that Defendant’s Violation of Campaign

Finance Law was Knowing and Wilful in Order to Find him Guilty.

In January of 2012, the defendant declared his candidacy for state
senator for the Twenty-third District. As a candidate, the defendant
was eligible to participate in the Citizens’ Election Program, General
Statutes § 9-700 et seq., pursuant to which he could receive $80,550
in state funds for his campaign if he could raise $15,000 in qualifying
contributions. Qualifying contributions consist of donations from resi-
dents of the candidate’s district that do not exceed $100 from any one
individual. The defendant applied for funds under the program and
filed documents reporting that his campaign had raised $15,375 in
qualifying contributions. On July 17, 2012, the State Elections Enforce-
ment Commission (SEEC) called the treasurer of the defendant’s cam-
paign to notify her that the campaign had made an error and that it
was $490 short of qualifying for funds. The treasurer called back less
than an hour later, reporting that she had found $500 in cash and
five contribution forms on her desk. The SEEC concluded that the
defendant’s campaign qualified for funds and dispersed them to the
campaign. A subsequent investigation revealed that the individuals
who signed the five contribution forms that were belatedly submitted
to the SEEC did not personally contribute any money to the campaign.
As a result, the defendant was charged with violating General Statutes
§ 9-622 (7), which provides that a person is guilty of an illegal campaign
practice if the person ‘‘directly or indirectly, individually or through
another person, makes a payment or promise of payment to a treasurer
in a name other than the person’s own.’’ The defendant was convicted
of violating § 9-622 (7) and he appeals, claiming that the trial court
erred in failing to instruct the jury that it had to find that he knowingly
and wilfully violated the statute in order to find him guilty. The defend-
ant also claims that the trial court violated his right to present a defense
when it excluded a bank statement that he offered to rebut the state’s
claim that a defense witness supplied the $500 in cash for the illegal
campaign contributions.

The summaries appearing here are not intended to represent a comprehen-
sive statement of the facts of the case, nor an exhaustive inventory of issues
raised on appeal. These summaries are prepared by the Staff Attorneys’
Office for the convenience of the bar. They in no way indicate the Supreme
Court’s view of the factual or legal aspects of the appeal.

John DeMeo
Chief Staff Attorney


