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Syllabus

The defendant appealed to this court from the judgment of the trial court
dissolving her marriage to the plaintiff and making certain financial
orders and denying her motion for contempt. Before trial, the parties
had entered into a stipulation in which the plaintiff agreed to make
mortgage payments on the marital home. The trial court denied the
defendant’s subsequent motion for contempt, in which she alleged that
the plaintiff failed to pay past due mortgage payments, on the ground
that his failure to pay the mortgage was not wilful. Each party was
employed at the time of trial and had a pension associated with that
employment. The parties were unable to agree on a professional evalua-
tor to value the pensions and, at trial, neither party presented testimony
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from an actuary as to the value of the pensions. The court awarded the
defendant the marital home, ordered that the plaintiff transfer 75 percent
of his 457 (b) retirement plan to the defendant, and ordered the plaintiff
to pay the defendant periodic alimony in the amount of $250 per week
for two years, to support the defendant while she refinanced the mort-
gage on the marital home. The court ordered that each party would
retain sole ownership of his or her pension. Held:

1. The trial court correctly concluded that the plaintiff was not in contempt
for failing to comply with a pendente lite order: the court did not find
that the plaintiff was in wilful noncompliance of its order that he make
certain mortgage payments, which the defendant, as the party seeking
the order of contempt, had the burden to prove by clear and convincing
evidence; in the present case, even though the court found that the
plaintiff was late in making certain mortgage payments, it did not find
that the plaintiff failed to make his best effort to make timely payments
in violation of its order or that any such violation was wilful, and,
because the court determined that the defendant failed to establish a
prima facie case of contempt, the burden of production did not shift to
the plaintiff to provide evidence in support of a defense of inability to
comply with the court’s order.

2. The defendant could not prevail on her claim that the trial court’s periodic
alimony award was an abuse of its discretion: the court’s award of time
limited alimony was for a permitted purpose in that it provided interim
support to the defendant until she was able to either refinance the
mortgage or to list the marital home for sale, and the two year duration
of the award was not arbitrary because it was connected to the court’s
order to refinance the mortgage in that time frame and was consistent
with the defendant’s proposed orders in which she specifically requested
a two year time period to pursue refinancing; moreover, the court did
not fail to consider the factors set forth in the applicable statute (§ 46b-
82), including the parties’ needs, sources of income and employment,
as the court explicitly stated that it had considered the statutory criteria
for its award, and the record reflected that the court considered the
plaintiff’s ability to earn income from overtime and extra duty pay
because such income was reflected on his financial affidavit, which
the court specifically referenced in its memorandum of decision in its
assessment of the plaintiff’s income.

3. Contrary to the defendant’s claim, the trial court did not improperly fail
to value the parties’ pensions and equalize their distribution: the court
did not remove the parties’ pensions from the scales in determining an
equitable division of the parties’ property but, instead, stated that both
parties were entitled to a pension on retirement and that it took that
into consideration in fashioning its financial orders, and the defendant
could not assert that the court improperly failed to value the parties’
pensions given the scant evidence presented by the parties; moreover,
the court was not required to ‘‘equalize’’ the pensions pursuant to the
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present division method and to distribute 50 percent of each pension
to the parties, as the court is not required to distribute the pensions
equally, or at all, for its order to be equitable, and this court could not
conclude that the court’s order declining to award the defendant a
portion of the plaintiff’s pension was inequitable in light of the totality
of the court’s financial awards.

4. The trial court did not abuse its discretion in declining to award the
defendant attorney’s fees: the defendant did not demonstrate how the
court’s failure to award her attorney’s fees undermined the court’s other
financial orders because, when the court’s orders are viewed as a whole,
the court reasonably could have concluded that the defendant had suffi-
cient funds to pay her attorney’s fees without any risk of undermining
the efficacy of the court’s other financial orders, because, in addition
to being awarded periodic alimony and a portion of the plaintiff’s 457
(b) plan, the defendant continued to receive income from her employ-
ment and her financial affidavit indicated that she had money in checking
and savings accounts.

Argued March 2—officially released December 6, 2022

Procedural History

Action for the dissolution of a marriage, and for other
relief, brought to the Superior Court in the judicial dis-
trict of New Haven, where the defendant filed a cross
complaint; thereafter, the defendant filed a motion for
contempt; subsequently, the matter was tried to the
court, Hon. James G. Kenefick, Jr., judge trial referee;
judgment dissolving the marriage and granting certain
other relief, and denying the defendant’s motion for
contempt, from which the defendant appealed to this
court. Affirmed.

Randi L. Calabrese, with whom, on the brief, was
Mohan Sreenivasan, for the appellant (defendant).

Joseph A. DiSilvestro, for the appellee (plaintiff).

Opinion

SUAREZ, J. The defendant, Maribel C. Ingles, appeals
from the judgment of the trial court dissolving her mar-
riage to the plaintiff, Juan B. Ingles, and denying her
motion for contempt. On appeal, the defendant claims
that the court (1) misapplied the law when it found that
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the plaintiff was not in contempt for allegedly failing
to comply with a pendente lite order, (2) abused its
discretion in awarding her alimony in the amount of
$250 per week for a period of two years, (3) improperly
failed to value the parties’ pensions and equalize their
distribution, and (4) abused its discretion in declining
to award her attorney’s fees. We affirm the judgment
of the trial court.

The following facts, which were either found by the
court or are otherwise undisputed, and procedural his-
tory are relevant to our resolution of this appeal. The
plaintiff and the defendant were married on August 7,
1999, and have two children together.1 In January, 2019,
the plaintiff commenced a dissolution action. At the
time of the dissolution proceeding, the plaintiff was
fifty years old and working as a detective with the New
Haven Police Department, where he had been employed
since 2002. The plaintiff had been involved in a serious
accident while working and had a pending civil action
and a workers’ compensation claim arising from that
accident. Although he experienced some medical issues
as a result of the accident, he had returned to working
full-time by the time of the dissolution proceeding. The
defendant was fifty-three years old and working as a
social worker case aide with the Department of Chil-
dren and Families, where she had been employed since
1998. The defendant was in good health, although she
was ‘‘dealing with several medical issues, at least one
of which involve[d] workers’ compensation.’’ She was
working toward obtaining a bachelor’s degree in psy-
chology from Albertus Magnus College, which she
hoped to complete in the spring of 2021.

1 Both children reached the age of majority before the dissolution judgment
was rendered. Pursuant to General Statutes § 46b-56c, the court retained
jurisdiction to enter educational support orders for higher education
expenses as to the parties’ younger child, who was twenty years old at the
time of the dissolution. This aspect of the court’s judgment is not at issue
in the present appeal.
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On March 18, 2020, after a trial that lasted for three
days, the court, Hon. James G. Kenefick, Jr., judge trial
referee, issued a memorandum of decision dissolving
the parties’ marriage and issuing certain financial orders
related to alimony and the division of the parties’ marital
property. The court concluded that the parties’ marriage
had broken down irretrievably and found the plaintiff
to be more at fault than the defendant for that break-
down, as he ‘‘had several affairs of a somewhat brief
nature a number of years ago and, although [the parties]
had reconciled at times, [the defendant had] lost trust
in him.’’

The court awarded the defendant the marital home,
located in East Haven, which had been purchased by
the parties in 2007, and, at the time of trial, had a value
of $305,000, with $71,000 in equity. The court ordered
the plaintiff to quitclaim his interest in the property to
the defendant and ordered the defendant to refinance
the mortgage within two years. The court ordered that,
if the defendant could not refinance the mortgage within
two years, the property was to be sold and the defendant
was to retain any net proceeds or be responsible for
any deficiency. The court further ordered, among other
things, that the plaintiff transfer 75 percent of his 457
(b) retirement plan to the defendant, that both parties
retain their respective pensions, that each party retain
his or her own personal injury claims, lawsuits, and
workers’ compensation benefits, and that each party
be responsible for the outstanding balances owed to his
or her own attorneys in connection with the dissolution
proceedings. The court ordered the plaintiff to pay the
defendant periodic alimony in the amount of $250 per
week for a period of two years, in order to provide
support to the defendant while she refinanced the mort-
gage on the marital home.

In its memorandum of decision dissolving the parties’
marriage, the court also denied motions for contempt
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that the defendant had filed on December 11, 2019, and
February 6, 2020, related to the plaintiff’s continued
obligation to make mortgage payments on the marital
home while the dissolution action was pending.

On April 7, 2020, the defendant filed a motion for
reconsideration, reargument, and clarification of the
court’s decision regarding, in relevant part, the duration
and amount of the alimony award, the division of the
parties’ retirement assets, and attorney’s fees. The court
summarily denied the defendant’s motion. This appeal
followed. Additional facts and procedural history will
be set forth as necessary.

I

The defendant first claims that the court improperly
denied her December 11, 2019 motion for contempt.
Specifically, the defendant argues that the court
improperly placed the burden on her to demonstrate
that the plaintiff’s alleged noncompliance with the
court’s order was wilful and, in doing so, failed to shift
the burden to the plaintiff to demonstrate, as a defense,
his inability to comply with the order. We disagree.

The following additional facts are relevant to our
resolution of the defendant’s claim. During the parties’
marriage, the plaintiff paid the mortgage on their marital
home and the defendant paid for most of their remaining
household expenses, such as for utilities and food. Dur-
ing the pendency of the dissolution action, the parties
entered into a pendente lite stipulation, in which the
plaintiff agreed, among other things, to ‘‘continue mak-
ing all mortgage payments, ongoing, as they come due.’’
The stipulation also provided that the plaintiff was
responsible for any fees associated with late payments,
as well as past due payments not paid to date.2 The

2 The plaintiff previously had filed a motion for order requesting that the
court order the parties to cooperate in listing the marital home for sale, as
‘‘[n]either party has the financial means to solely pay the household
expenses,’’ but the court denied that motion.
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stipulation was approved by the court and entered as
an order. On July 25, 2019, the defendant filed a motion
for contempt, alleging that the plaintiff had wilfully
violated the court’s order by failing to pay the past
due mortgage payments and associated late fees, which
amounted to $7724.44.

On October 9, 2019, after a hearing, the court denied
the defendant’s July 25, 2019 motion for contempt, find-
ing that ‘‘the mortgage for the marital home is currently
in arrears for the month of September, 2019, and is in
the payment grace period for the month of October,
2019, as of the date of this order entering. However,
the court does not find the [plaintiff’s] failure to pay
the mortgage during this period to be wilful.’’ In addi-
tion, the court ordered that ‘‘[t]he [plaintiff] shall pay
the September and October, 2019 mortgage payments
no later than [October 16, 2019], and shall continue to
pay the mortgage each month until further order of the
court. The [plaintiff] shall make his best effort to make
all future mortgage payments on time.’’

The defendant subsequently filed a motion for con-
tempt on December 11, 2019, regarding the plaintiff’s
alleged wilful noncompliance with the terms of the
court’s October 9, 2019 order. The defendant claimed
that the plaintiff had failed to make the November and
December, 2019 mortgage payments in a timely manner
and, therefore, a balance of $5672.39 remained past due.

The December 11, 2019 motion for contempt was
heard together with the underlying dissolution action.
With respect to the motion for contempt, the defendant
offered as evidence letters from the parties’ mortgage
subservicing company, dated November 4, 2019, and
December 4, 2019, advising the parties that their mort-
gage was two months past due. The plaintiff testified
that he made a payment on December 10, 2019, which
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was reflected in a subsequent statement from the par-
ties’ mortgage servicing company. The plaintiff
acknowledged that he previously made late mortgage
payments but explained that he was currently up to
date on those payments, apart from a ‘‘past due amount’’
of approximately $749 in certain fees and charges. The
plaintiff testified concerning his expenses, including his
credit card bills and the $1100 in rent that he paid
monthly for his current residence,3 in addition to the
approximately $2400 in monthly mortgage payments on
the marital home. The plaintiff testified that he ‘‘strug-
gle[s]’’ to pay his bills each month, asserting that ‘‘I
don’t have enough [money] to manage to pay them
all on time.’’ The plaintiff further testified that ‘‘[t]he
mortgage was getting paid as soon as I possibly could
and then the rent,’’ as he asked his landlord to allow
him to be behind on the rent payments in order to
prioritize the mortgage payments.

In its memorandum of decision dissolving the parties’
marriage, the court denied the defendant’s December
11, 2019 motion for contempt.4 The court reasoned:
‘‘Although the [plaintiff] has been late in making [mort-
gage] payments, the [defendant] has not met her burden
of proof that these late payments were wilful.’’ The
court ordered, in its property division of the marital
home, that ‘‘the [plaintiff] shall be responsible for the
March, 2020 mortgage payment and any outstanding
fees and charges which shall be promptly paid.’’

We begin with the following legal principles that
guide our analysis of the defendant’s claim. ‘‘[C]ivil con-
tempt is committed when a person violates an order of

3 The defendant had filed a motion for exclusive use and occupancy of
the marital home, which was granted on agreement of the parties.

4 The court simultaneously denied the defendant’s February 6, 2020 motion
for contempt, which also alleged that the defendant failed to comply with
the terms of the court’s October 9, 2019 order. The defendant does not
appeal from the court’s denial of that motion.
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court which requires that person in specific and definite
language to do or refrain from doing an act or series
of acts. . . . In part because the contempt remedy is
particularly harsh . . . such punishment should not
rest upon implication or conjecture, [and] the language
[of the court order] declaring . . . rights should be
clear, or imposing burdens [should be] specific and
unequivocal, so that the parties may not be misled
thereby. . . .

‘‘To constitute contempt, it is not enough that a party
has merely violated a court order; the violation must
be wilful. . . . The inability of a party to obey an order
of the court, without fault on his part, is a good defense
to the charge of contempt. . . .

‘‘It is the burden of the party seeking an order of
contempt to prove, by clear and convincing evidence,
both a clear and unambiguous directive to the alleged
contemnor and the alleged contemnor’s wilful noncom-
pliance with that directive. . . . If the moving party
establishes this twofold prima facie case, the burden
of production shifts to the alleged contemnor to provide
evidence in support of the defense of an inability to
comply with the court order.’’ (Citations omitted; inter-
nal quotation marks omitted.) Puff v. Puff, 334 Conn.
341, 364–65, 222 A.3d 493 (2020); see also Eldridge v.
Eldridge, 244 Conn. 523, 532, 710 A.2d 757 (1998) (‘‘The
inability of a party to obey an order of the court, without
fault on his part, is a good defense to the charge of
contempt. . . . The contemnor must establish that he
cannot comply, or was unable to do so.’’ (Citation omit-
ted; internal quotation marks omitted.)). ‘‘[E]ven in the
absence of a finding of contempt, a trial court has broad
discretion to make whole any party who has suffered
as a result of another party’s failure to comply with a
court order.’’ (Internal quotation marks omitted.)
O’Brien v. O’Brien, 326 Conn. 81, 99, 161 A.3d 1236
(2017).
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Whether the trial court applied the correct legal stan-
dard to the defendant’s motion for contempt is a ques-
tion of law subject to plenary review. See, e.g., Dowling
v. Heirs of Bond, 345 Conn. 119, 143 n.20, 282 A.3d 1201
(2022). ‘‘The question of whether the underlying order
is clear and unambiguous is a legal inquiry subject to
de novo review. . . . If we answer that question affirm-
atively, we then review the trial court’s determination
that the violation was wilful under the abuse of discre-
tion standard.’’ (Citation omitted.) Puff v. Puff, supra,
334 Conn. 365–66.

In the present case, the court did not find that the
plaintiff was in ‘‘wilful noncompliance’’ of the October
9, 2019 order, which the defendant, as the party seeking
the order of contempt, had the burden to prove by clear
and convincing evidence. See id., 365; see also Birkhold
v. Birkhold, 343 Conn. 786, 811, 276 A.3d 414 (2022)
(‘‘[i]t is the burden of the party seeking an order of
contempt to prove, by clear and convincing evidence,
both a clear and unambiguous directive to the alleged
contemnor and the alleged contemnor’s wilful noncom-
pliance with that directive’’ (emphasis added; internal
quotation marks omitted)). In other words, even though
the court found that the plaintiff had been late in making
certain mortgage payments, it did not find that the plain-
tiff had failed to make his ‘‘best effort’’ to make those
mortgage payments on time, in violation of the court’s
order, or that any such violation was ‘‘wilful.’’ Thus, the
court determined that the defendant failed to establish
a prima facie case of contempt5 and, therefore, the

5 The court did not explicitly resolve the ‘‘threshold question of whether
the underlying order . . . was sufficiently clear and unambiguous so as to
support a judgment of contempt’’; (internal quotation marks omitted) Keller
v. Keller, 158 Conn. App. 538, 545, 119 A.3d 1213 (2015), appeal dismissed,
323 Conn. 398, 147 A.3d 146 (2016) (certification improvidently granted);
see also Powell-Ferri v. Ferri, 326 Conn. 457, 468, 165 A.3d 1124 (2017)
(civil contempt may be founded only on clear and unambiguous court order);
which the defendant also bore the burden to establish as the moving party.
See Puff v. Puff, supra, 334 Conn. 365. Nevertheless, on appeal, the plaintiff
concedes that the court’s order was sufficiently clear.
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burden of production did not shift to the plaintiff to
provide evidence in support of a defense of inability to
comply with the court’s order.

Accordingly, we conclude that the court correctly
placed the burden on the defendant to demonstrate the
plaintiff’s wilful noncompliance with the court’s order,
and, on the basis of the evidence presented, the court
did not abuse its discretion by declining to hold the
plaintiff in contempt.

II

The defendant next claims that the court abused its
discretion in awarding her alimony in the amount of
$250 per week for a period of two years. Specifically,
she argues that (1) ‘‘there is no support or logic to the
court’s limitation of alimony’’ to a duration of two years,
and (2) in calculating the alimony award, the court
failed to consider certain factors set forth in General
Statutes § 46b-82, including the parties’ needs, sources
of income, and employability. We disagree.

The following additional facts are necessary to our
consideration of this claim. During the dissolution pro-
ceedings, the parties’ submitted several financial affida-
vits stating, among other things, their weekly incomes
and expenses. The most recent financial affidavits
before the court at the time of its decision were filed
by the plaintiff on December 20, 2019, and by the defen-
dant on February 6, 2020.

The plaintiff’s December 20, 2019 financial affidavit
indicated that his gross weekly income was $1995, with
the inclusion of certain overtime and extra duty pay, and
that his net weekly income was $1305. The defendant’s
February 6, 2020 financial affidavit indicated that her
gross weekly income was $1167, and that her net weekly
income was $825.
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In her proposed orders to the court, the defendant
requested alimony in the amount of $650 per week for
the remainder of her lifetime or, in the alternative, $450
per week plus 50 percent ‘‘of all monies derived from
[the plaintiff’s] additional income, including, but not
limited to, overtime and extra duty performed at his
current job.’’ She also requested that she retain the
marital home, including 100 percent of the parties’
equity in the home, and that ‘‘[t]he plaintiff shall remain
on the mortgage for two years, at which time the house
[will] be sold should the defendant be unable to refi-
nance.’’ The plaintiff, in his proposed orders, requested
that ‘‘[n]either party shall pay nor receive periodic ali-
mony’’ and, instead, the defendant could retain the
plaintiff’s one-half share of equity in the marital home,
valued at $35,500, as a ‘‘lump sum alimony buyout
. . . .’’ The plaintiff further requested that the defen-
dant ‘‘immediately’’ refinance the mortgage and that, if
she was unable to refinance within 120 days, the marital
home would be listed for sale.

At trial, the defendant confirmed her desire to keep
the marital home and to pursue refinancing of the mort-
gage. She testified that she previously had tried to refi-
nance the mortgage but could not, because her credit
was ‘‘really, really bad’’ due to the home going into
foreclosure in 2011 and because her income was insuffi-
cient to sustain the home.

When the court asked the defendant whether she
believed she could afford the home given her current
income, the defendant responded, ‘‘I don’t know.’’ She
subsequently testified that she put approximately $800
per month into Christmas club and vacation club
accounts through her employment, and that such funds
could be available to pay household bills, even though
she was not currently using the funds for that purpose.6

6 At trial, the defendant testified that, while the dissolution action was
pending, she had spent approximately $1000 during a trip to Rome, Italy,
and approximately $1000 during a trip to Canada. She also testified that she
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In its memorandum of decision dissolving the parties’
marriage, the court stated that it ‘‘carefully considered
the testimony of the parties and witnesses, documents
entered into evidence, the financial affidavits of the
parties, their proposed orders, the court file, and the
statutory criteria and case law for . . . the award of
alimony . . . . ’’ The court indicated that the parties’
‘‘gross and net incomes are as set forth on their financial
affidavits’’ and specifically referenced the plaintiff’s
December 20, 2019 financial affidavit and the defen-
dant’s February 6, 2020 financial affidavit.

The court ordered the plaintiff to pay the defendant
alimony as follows: ‘‘The [plaintiff] shall pay to the
[defendant] periodic alimony in the amount of [$250]
per week . . . . Alimony shall terminate upon the
death of either party, the remarriage or civil union of
the [defendant] or two . . . years from the date of this
order, whichever event first occurs, and shall be modifi-
able including termination in accordance with the provi-
sions of [General Statutes] § 46b-86 . . . . The term of
alimony shall be nonmodifiable except it may end
sooner as stated above. . . . The purpose of the ali-
mony is to give the [defendant] time to refinance the
family home in order to remove the [plaintiff] from the
current note and mortgage.’’

The following legal principles guide our analysis of
the defendant’s claim. ‘‘We review financial awards in
dissolution actions under an abuse of discretion stan-
dard. . . . In order to conclude that the trial court
abused its discretion, we must find that the court either
incorrectly applied the law or could not reasonably
conclude as it did. . . . In determining whether a trial
court has abused its broad discretion in domestic rela-
tions matters, we allow every reasonable presumption

used some funds from the vacation club account toward obtaining her
bachelor’s degree in psychology.
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in favor of the correctness of its action.’’ (Citation omit-
ted; internal quotation marks omitted.) Horey v. Horey,
172 Conn. App. 735, 740, 161 A.3d 579 (2017).

‘‘The generally accepted purpose of . . . alimony is
to enable a spouse who is disadvantaged through
divorce to enjoy a standard of living commensurate
with the standard of living during marriage. . . . In
addition to the marital standard of living, the trial court
must also consider the factors in . . . § 46b-82 when
awarding alimony. . . .

‘‘[Section] 46b-82 (a) provides in relevant part that
[i]n determining whether alimony shall be awarded, and
the duration and amount of the award, the court shall
consider the evidence presented by each party and shall
consider the length of the marriage, the causes for the
. . . dissolution of the marriage . . . the age, health,
station, occupation, amount and sources of income,
earning capacity, vocational skills, education, employ-
ability, estate and needs of each of the parties and
the [division of property made] pursuant to [General
Statutes §] 46b-81 . . . . The court is to consider these
factors in making an award of alimony, but it need not
give each factor equal weight. . . . We note also that
[t]he trial court may place varying degrees of impor-
tance on each criterion according to the factual circum-
stances of each case. . . . There is no additional
requirement that the court specifically state how it
weighed the statutory criteria or explain in detail the
importance assigned to each statutory factor.’’ (Internal
quotation marks omitted.) Reinke v. Sing, 186 Conn.
App. 665, 689–90, 201 A.3d 404 (2018).

‘‘Time limited alimony is often awarded. . . . The
trial court does not have to make a detailed finding
justifying its award of time limited alimony. . . .
Although a specific finding for an award of time limited
alimony is not required, the record must indicate the
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basis for the trial court’s award. . . . There must be
sufficient evidence to support the trial court’s finding
that the spouse should receive time limited alimony for
the particular duration established. If the time period
for the periodic alimony is logically inconsistent with
the facts found or the evidence, it cannot stand. . . .
In addition to being awarded to provide an incentive
for the spouse receiving support to use diligence in
procuring training or skills necessary to attain self-suffi-
ciency, time limited alimony is also appropriately
awarded to provide interim support until a future event
occurs that makes such support less necessary or
unnecessary.’’ (Internal quotation marks omitted.)
O’Neill v. O’Neill, 209 Conn. App. 165, 177, 268 A.3d
79 (2021).

On appeal, the defendant first argues that the court’s
‘‘expressly stated purpose in awarding alimony . . . to
give [her] time to refinance the family home in order
to remove the [plaintiff] from the current note and mort-
gage . . . is improper’’ and, ‘‘even if it was proper, the
time period of two years is arbitrary and has no eviden-
tiary support.’’ (Internal quotation marks omitted.)

The court’s award of time limited alimony, however,
is for a permitted purpose in that it ‘‘provide[s] interim
support until a future event occurs that makes such
support less necessary or unnecessary.’’ (Internal quo-
tation marks omitted.) O’Neill v. O’Neill, supra, 209
Conn. App. 177. In the present case, that ‘‘future event’’
is either that ‘‘[t]he [defendant] shall refinance said
mortgage within two years to remove [the plaintiff’s]
name’’ or, ‘‘[i]n the event the property has not been
refinanced within two years, it shall be listed for sale
and aggressively marketed for sale immediately at the
end of the two years.’’ Moreover, the two year duration
of that time limited alimony is not arbitrary, as it also
is connected to the court’s order to refinance the mort-
gage. Additionally, the court’s award is consistent with
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the defendant’s proposed orders, in that the defendant
specifically requested a two year time period to pursue
refinancing. Accordingly, the court did not abuse its
discretion in structuring the alimony award as it did.

The defendant next argues that ‘‘the court failed to
consider all of the statutory factors required by . . .
§ 46b-82, including the parties’ needs, sources of
income, and employability.’’ She contends that the court
‘‘relied solely on the parties’ financial affidavits to deter-
mine the parties’ relative incomes . . . despite a
wealth of evidence demonstrating that the plaintiff’s
earning capacity and actual income were much higher
than that reflected on his final financial affidavit’’ as
a result of his ability to earn additional income from
overtime and extra duty pay.7 She further argues that
the court failed to consider that she ‘‘has a limited
earning capacity, insofar as she cannot retire for quite
some time, and [cannot] supplement her base salary
with overtime, extra duty, or additional employment,’’
whereas the plaintiff can.

7 The defendant also contends that the court ‘‘failed to consider the plain-
tiff’s received, and soon to be received, retroactive raises for approximately
three . . . years of employment that also included extra duty and over-
time.’’

At trial, Jessica Criscuolo, the payroll supervisor for the city of New
Haven, testified that the plaintiff was entitled to certain wage increases,
retroactive to July, 2016, which he would receive in three equal payments
of $2780.62, separate from his regular weekly paycheck. Criscuolo testified
that the plaintiff already had received one payment in November, 2019, and
would receive the remaining two payments in July, 2020, and July, 2021, if he
was still actively employed by the New Haven Police Department. Criscuolo
further testified that, apart from the retroactive payments, the raises were
reflected in the plaintiff’s most recent paychecks.

Our review of the record confirms that the plaintiff’s weekly income as
listed on his December 20, 2019 financial affidavit takes the raises into
consideration. The defendant has failed to demonstrate how the plaintiff’s
two remaining retroactive payments, which he would only receive if he
remained employed, would affect the income that he received on a regular,
weekly basis such that the court was required to consider it as part of the
plaintiff’s income.
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The court, however, explicitly stated that it had con-
sidered the statutory criteria for its award of alimony.
The record reflects that the court also had considered
the plaintiff’s ability to earn income from overtime and
extra duty pay, because such income was reflected on
the plaintiff’s December 20, 2019 financial affidavit,
which the court specifically referenced in its memoran-
dum of decision to assess the plaintiff’s income, and
incorporated into the plaintiff’s total gross and net
weekly incomes listed on that form.8 Although the
defendant emphasizes that the plaintiff’s income from
overtime and extra duty pay varied from the amounts
listed on his previously filed financial affidavits, the
plaintiff explicitly noted on those forms that his over-
time was ‘‘not guaranteed,’’ and explained at trial that
the availability of overtime and extra duty work fluctu-
ated.

The defendant’s assertion that the court should have
based its alimony award on the parties’ respective earn-
ing capacities, rather than their actual incomes, merits
little consideration. The fact that a court may consider
a party’s earning capacity does not mean that it is
required to do so. It is well settled that ‘‘[w]hether to
base its financial orders on the parties’ actual net
income or their earning capacities is left to the sound
discretion of the trial court.’’ Buxenbaum v. Jones, 189
Conn. App. 790, 801, 209 A.3d 664 (2019). Accordingly,
we conclude that the court did not abuse its discretion
in awarding alimony to the defendant in the amount of
$250 per week for a period of two years.

8 As mentioned previously in this opinion, the court found that the parties’
‘‘gross and net incomes are as set forth on their financial affidavits.’’ Given
that the court explicitly credited the financial affidavits, the present case
is readily distinguishable from Zaniewski v. Zaniewski, 190 Conn. App.
386, 210 A.3d 620 (2019), on which the defendant heavily relies. See id., 390,
392 (court did not make factual finding as to whether it credited parties’
financial affidavits or trial testimony with respect to parties’ respective gross
incomes and did not otherwise set forth what evidence it relied on in reaching
its conclusions).
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III

The defendant next claims that the trial court improp-
erly failed to value the parties’ pensions and ‘‘equalize’’
their distribution. We disagree.

The following additional facts are necessary to our
consideration of this claim. As mentioned previously
in this opinion, both parties have retirement assets. The
defendant has a pension with the state of Connecticut,9

and the plaintiff has a pension with the city of New
Haven in addition to a 457 (b) retirement plan. The
plaintiff valued his 457 (b) retirement plan at $40,095.

During the pendency of the dissolution action, the
parties agreed ‘‘to equally pay for the valuations of both
pensions’’ and that the ‘‘evaluator [would] be agreed
upon through counsel . . . .’’ The parties, however,
were unable to agree on a professional evaluator. At
trial, neither party presented testimony from an actuary
with respect to the value of their pensions. Instead, the
parties continually marked the value of their respective
pensions as ‘‘unknown’’ on their financial affidavits.

Regarding his pension, the plaintiff testified that he
had been employed by the New Haven Police Depart-
ment for approximately eighteen years, since October,
2002, and, before that, he had worked as a custodian
for the city of New Haven for approximately six years
and that he had been in the military. The plaintiff
explained that his pension from the custodian position
was ‘‘rolled over’’ into his pension from the police
department. The plaintiff further explained that he was
eligible to retire from the police department on October
17, 2022, after twenty years of service. He offered as
an exhibit a pension benefit calculation from the city

9 At trial, the defendant testified that she previously had a 401 (k) plan
before she was employed by the Department of Children and Families and
that she received the funds from that account in 1998, before the parties
were married.
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of New Haven. On the basis of a retirement date of
October 17, 2022, the pension benefit calculation indi-
cated that the plaintiff would receive annual pension
benefits in the amount of $79,328.42, with a monthly
payment of $6610.70.

The defendant presented testimony from Jessica Cris-
cuolo, the payroll supervisor for the city of New Haven,
who produced a different pension benefit calculation
as to the plaintiff’s pension. Criscuolo testified that she
believed the plaintiff was eligible to retire that month,
because he had ‘‘bought back’’ 6.48 years of service,
either from his custodian position or his time in the
military, and she was ‘‘assuming that [the plaintiff] will
buy back two more [years] . . . with his sick time to
make him eligible.’’ Criscuolo’s pension benefit calcula-
tion indicated that, on the basis of a retirement date of
December 17, 2019, the plaintiff would receive annual
pension benefits in the amount of $70,372.84, with a
monthly payment of $5864.40.

The only exhibit presented at trial regarding the
defendant’s pension, which had been offered by the
plaintiff, was a letter from a retirement counselor at
the State Employees Retirement Commission, dated
October 31, 2019. The letter, addressed to the defendant,
stated: ‘‘If you left state employment today and elected
to commence benefits [under the early retirement provi-
sions] effective July 1, 2021 the first of the month follow-
ing your fifty-fifth birthday, with [twenty-one] years and
[four] months of credited service and an average salary
of [$73,600] for your three highest paid years of state
service, your yearly basic allowance would be approxi-
mately [$12,859] payable at [$1071] monthly.’’ The letter
also stated that, if the defendant retired under normal
retirement provisions, and her average salary remained
the same, then her ‘‘yearly basic allowance would be
approximately [$21,981] payable at [$1831] monthly.’’
The letter further explained: ‘‘Currently, your account
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has $23,004.52 in employee contributions and
$14,850.57 in awarded interest posted to it. . . . Since
the [s]tate funds [the State Employees Retirement Sys-
tem] on an actuarial basis there is no state contribution
individually assigned to a member’s account. Addition-
ally since this office does not have actuaries on staff
we are unable to provide you with information regard-
ing the actuarial value of this benefit plan.’’

On February 6, 2020, the final day of trial, the defen-
dant submitted an updated financial affidavit that, for
the first time, assigned a value of $37,854 to her pension.
The plaintiff’s counsel questioned the defendant as to
how that value was calculated, and the defendant’s
counsel interjected and explained that the figure came
from the letter from the State Employee Retirement
Commission. The plaintiff’s counsel argued to the court
that ‘‘the problem is there’s a value put on a pension
and it didn’t correctly value. So, it’s a very small amount
of money that’s put on and counsel, nor am I, [are]
qualified . . . [to] value pensions in order to put a num-
ber on there and to have the court rely on that as
the total value of someone’s pension.’’ The defendant’s
counsel then explained that ‘‘this just reflects what is
actually accumulated to date from the exhibit that’s in
evidence in terms of employee contributions plus the
interest that’s in it. . . . [I]t’s very transparent about
where it comes from.’’ The defendant’s counsel subse-
quently acknowledged that the value listed on the finan-
cial affidavit did not reflect the present value of the
defendant’s pension.10

10 The following colloquy took place:
‘‘[The Defendant’s Counsel]: Your Honor, this was really just an attempt

to be completely transparent in terms of . . . it’s her . . .
‘‘The Court: But it’s not the value of the pension.
‘‘[The Defendant’s Counsel]: . . . [T]hen I’ll own that. . . . [M]y apology,

Your Honor. I didn’t intend it to be that, I just wanted to be clear for the
court how much had accumulated to date.

‘‘The Court: If it’s a defined benefit plan, it’s certainly worth a lot more
than what’s shown on the financial affidavit.
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In her proposed orders, the defendant requested that
the court order the plaintiff to transfer 50 percent of
his 457 (b) retirement plan to her. Additionally, she
proposed that the court award her ‘‘the amount neces-
sary to equalize the marital portion of his pension(s).’’ In
his proposed orders, the plaintiff agreed that he should
transfer 50 percent of his 457 (b) retirement plan to the
defendant, but he requested that each party retain his
or her respective pension.

In its memorandum of decision, the trial court con-
cluded that ‘‘[n]either party has valued the state and
city pensions which each is entitled to receive upon
retirement. The figure of [$37,854] listed on the [defen-
dant’s] financial affidavit as the value of her state pen-
sion is not the present value of that pension. . . .
[B]oth parties are entitled to a pension upon retirement
and that has been taken into consideration when putting
together these financial orders.’’ The court then ordered
that ‘‘[e]ach party shall retain sole ownership of their
respective pension plans as listed on their financial
affidavits free and clear of any claim by the other,’’ and
ordered the plaintiff to transfer 75 percent of his 457
(b) retirement plan to the defendant.

The following legal principles guide our analysis of
the defendant’s claim. ‘‘[Section] 46b-81 governs the
distribution of the assets in a dissolution case. Section
46b-81 (a) authorizes the court to assign to either spouse
all or any part of the estate of the other spouse. . . .
Section 46b-81 (c) provides for the court’s consideration
of the length of the marriage, the causes for the . . .
dissolution of the marriage . . . the age, health, sta-
tion, occupation, amount and sources of income, earn-
ing capacity, vocational skills, education, employability,

‘‘[The Defendant’s Counsel]: . . . [W]e’re happy to amend that, Your
Honor. There was nothing on there before.

‘‘The Court: All right, that’s fine. You don’t need to amend it. I just . . .
so I understand where it comes from.’’

On a financial affidavit filed after the date of the dissolution, the defendant
again marked the value of her pension as ‘‘unknown.’’
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estate, liabilities and needs of each of the parties and
the opportunity of each for future acquisition of capital
assets and income. The court shall also consider the
contribution of each of the parties in the acquisition,
preservation or appreciation in value of their respective
estates.’’ (Internal quotation marks omitted.) Anketell
v. Kulldorff, 207 Conn. App. 807, 834–35, 263 A.3d 972,
cert. denied, 340 Conn. 905, 263 A.3d 821 (2021).

‘‘[A] fundamental principle in dissolution actions is
that a trial court may exercise broad discretion in . . .
dividing property as long as it considers all relevant
statutory criteria. . . . While the trial court must con-
sider the delineated statutory criteria [when allocating
property], no single criterion is preferred over others,
and the court is accorded wide latitude in varying the
weight placed upon each item under the peculiar cir-
cumstances of each case. . . . In dividing up property,
the court must take many factors into account. . . . A
trial court, however, need not give each factor equal
weight . . . or recite the statutory criteria that it con-
sidered in making its decision or make express findings
as to each statutory factor.’’ (Internal quotation marks
omitted.) Kent v. DiPaola, 178 Conn. App. 424, 431–32,
175 A.3d 601 (2017).

‘‘As a general framework, [t]here are three stages of
analysis regarding the equitable distribution of each
resource: first, whether the resource is property within
. . . § 46b-81 to be equitably distributed (classifica-
tion); second, what is the appropriate method for
determining the value of the property (valuation); and
third, what is the most equitable distribution of the
property between the parties (distribution).’’ (Internal
quotation marks omitted.) Cunningham v. Cunning-
ham, 140 Conn. App. 676, 681, 59 A.3d 874 (2013).

It is well settled that pension benefits constitute prop-
erty subject to equitable distribution under § 46b-81.11

11 In the present case, the parties do not dispute that their pension benefits
are distributable property.
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See, e.g., Bender v. Bender, 258 Conn. 733, 749, 785
A.2d 197 (2001); Krafick v. Krafick, 234 Conn. 783, 798,
663 A.2d 365 (1995). ‘‘Pension benefits constitute a form
of deferred compensation for services rendered. . . .
Pension benefits are widely recognized as among the
most valuable assets that parties have when a marriage
ends. . . . Nevertheless, there is no set formula that a
court must follow when dividing the parties’ assets,
including pension benefits.’’ (Internal quotation marks
omitted.) Kent v. DiPaola, supra, 178 Conn. App. 434–
35.

In Krafick v. Krafick, supra, 234 Conn. 800–804, our
Supreme Court discussed three methods of valuing and
distributing pension benefits. ‘‘The first, called the pres-
ent value or offset method, requires the court to deter-
mine the present value of the pension benefits, decide
the portion to which the nonemployee spouse is enti-
tled, and award other property to the nonemployee
spouse as an offset to the pension benefits to which
he or she is otherwise entitled. . . . For defined benefit
pensions, present value represents the sum which a
spouse will take at the present time in return for giving
up the right to receive an unknown number of monthly
checks in the future.’’ (Citations omitted; internal quota-
tion marks omitted.) Id., 800. ‘‘Once the court has deter-
mined the present value of the benefits at issue, it may,
in light of relevant equitable considerations, award
those benefits to the employee spouse and/or may offset
the nonemployee’s equitable share in the pension bene-
fits with an award of other assets.’’ Id., 801.

Calculating a pension’s present value ‘‘depends on
several factors, including the employee spouse’s life
expectancy, the proper interest rate for discount and
the date of retirement,’’ and, therefore, such a calcula-
tion requires the use of ‘‘generally accepted actuarial
principles.’’ (Internal quotation marks omitted.) Id.,
800–801; see also Bender v. Bender, supra, 258 Conn.
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756–57 (‘‘[c]alculating [a pension’s present value] may
require taking actuarial testimony, which generally
involves: (1) determining future benefits, taking into
consideration the date of the employee spouse’s retire-
ment, postmarital salary, future taxes and the duration
of benefits; and (2) discounting for present value, the
probability of mortality and the probability of forfei-
ture’’).

The present value method ‘‘has the advantage of
effecting a ‘clean break’ between the parties’’ and
‘‘avoids extended supervision and enforcement by the
courts,’’ but ‘‘[t]he drawback to the [present value]
method is that it places the entire risk of forfeiture
before maturity on the employee spouse.’’ Krafick v.
Krafick, supra, 234 Conn. 802. Moreover, ‘‘this method
is not feasible . . . where no present value can be
established [by expert testimony] and the parties are
unable to reach agreement as to the value of the pen-
sion.’’ (Citations omitted; internal quotation marks
omitted.) Id.

‘‘The second and third recognized methods for valu-
ing and distributing pensions involve delaying distribu-
tion until the pension matures.’’ Id., 803. Under the
second method, called the ‘‘present division’’ method,
‘‘the trial court determines at the time of trial the per-
centage share of the pension benefits to which the non-
employee spouse is entitled. The court may then . . .
presently divide or assign the pension benefits between
the spouses. . . . In other words, the court will declare
that, upon maturity, a fixed percentage of the pension be
distributed to each spouse.’’ (Citation omitted; internal
quotation marks omitted.) Id. Although one disadvan-
tage of the present division method is ‘‘the cost of pro-
longing the parties’ entanglement with each other,’’ a
significant advantage to this approach is that it
‘‘impose[s] equally on the parties the risk of forfeiture.’’
(Internal quotation marks omitted.) Bender v. Bender,
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supra, 258 Conn. 759. ‘‘This method does not require
expert testimony from an actuary’’; Kent v. DiPaola,
supra, 178 Conn. App. 436; and its use is ‘‘favored when
. . . the evidence is inadequate to establish present
value.’’ Krafick v. Krafick, supra, 804.

Under the third method discussed in Krafick, called
the ‘‘reserved jurisdiction’’ method, ‘‘the trial court
reserves jurisdiction to distribute the pension until ben-
efits have matured. Once matured, the trial court will
determine the proper share to which each party is enti-
tled and divide the benefits accordingly.’’ (Internal quo-
tation marks omitted.) Id., 803. Our Supreme Court
has expressly rejected utilizing the reserved jurisdiction
method. See Bender v. Bender, supra, 258 Conn. 761
(explaining that ‘‘the statutory scheme regarding finan-
cial orders appurtenant to dissolution proceedings pro-
hibits the retention of jurisdiction over orders regarding
. . . the division of the marital estate’’ (internal quota-
tion marks omitted)).

The method of valuing and distributing pension bene-
fits is to be left to the sound discretion of the trial court.
Kent v. DiPaola, supra, 178 Conn. App. 436; see also
Bornemann v. Bornemann, 245 Conn. 508, 532, 752
A.2d 978 (1998) (‘‘[i]n selecting and applying an appro-
priate valuation method, the trial court has considerable
discretion’’). ‘‘[I]t is within the trial court’s discretion
. . . to choose, on a case-by-case basis, among the pres-
ent value method, the present division method of
deferred distribution, and any other valuation method
that it deems appropriate in accordance with Connecti-
cut law that might better address the needs and interests
of the parties. . . . The touchstone of valuation, as well
as the ultimate distribution of pension benefits, is the
court’s power to act equitably.’’ (Citation omitted; inter-
nal quotation marks omitted.) Bender v. Bender, supra,
258 Conn. 760.
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On appeal, the defendant first argues that the court
‘‘improperly valued the pensions of the parties by
assigning them no value in the distribution of the prop-
erty.’’ Relying heavily on Krafick v. Krafick, supra, 234
Conn. 783, the defendant also contends that the court
gave ‘‘no consideration to the value of each pension.’’

In Krafick v. Krafick, supra, 234 Conn. 805–806, the
trial court failed to consider the plaintiff’s pension inter-
est as an asset because it did not have a liquid value
and the court did not employ a substitute value. Our
Supreme Court concluded that it was an abuse of discre-
tion ‘‘to reject present value or any value for vested
pension benefits merely because the asset is nonliquid,
thereby effectively removing that property interest from
the scales in determining an equitable division of all of
the property before the court.’’ Id., 806.

The present case is distinguishable from Krafick.
Unlike the trial court in Krafick, the trial court in the
present case did not remove the parties’ pensions from
the scales in determining an equitable division of the
parties’ property but, instead, explicitly stated that
‘‘both parties are entitled to a pension upon retirement
and that has been taken into consideration when put-
ting together these financial orders.’’ (Emphasis
added.) The court then distributed the parties’ pensions
in a manner consistent with the present division
method, in that it assigned a ‘‘fixed percentage of the
[pensions] . . . to each spouse’’; Krafick v. Krafick,
supra, 234 Conn. 803; by ordering that each party retain
sole ownership, or 100 percent, of his or her respective
pension.12 See, e.g., Riccio v. Riccio, 183 Conn. App.

12 Because we conclude that the court distributed the pensions in a manner
consistent with the present division method, there is no merit to the defen-
dant’s argument that the court ‘‘could have’’ used the present division method
pursuant to Bender v. Bender, supra, 258 Conn. 733, but did not, and that
the use of such a method ‘‘would have been particularly appropriate in this
case . . . .’’
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823, 824–25, 828–29, 194 A.3d 337 (2018) (trial court
utilized present division method when it ordered each
party to retain his or her respective pensions).

Although, in Krafick, our Supreme Court noted that
‘‘a trial court, when utilizing a method to ascertain the
value of a pension, should reach that value on the
record’’; (emphasis added) Krafick v. Krafick, supra,
234 Conn. 804; our Supreme Court also has recognized,
in Bornemann v. Bornemann, supra, 245 Conn. 535,
that, ‘‘when neither party in a dissolution proceeding
chooses to introduce detailed information as to the
value of a given asset, neither party may later complain
that it is not satisfied with the court’s valuation of that
asset.’’13 See also id., 536 (‘‘[i]f the parties fail to [provide
the court with the approximate value of each asset],
the equitable nature of the proceedings precludes them
from later seeking to have the financial orders over-
turned on the basis that the court had before it too little
information as to the value of the assets distributed’’).

In the present case, the defendant cannot assert that
the court improperly failed to assign a specific value
to the parties’ pensions given the scant evidence of
valuation presented by the parties. Neither party pre-
sented evidence as to the present value of their respec-
tive pensions, in the form of expert testimony or other-
wise, and ‘‘[i]t is not the function of the court to make
calculations of that sort to fill evidentiary gaps.’’ Mon-
gillo v. Mongillo, 69 Conn. App. 472, 481, 794 A.2d 1054,
cert. denied, 261 Conn. 928, 806 A.2d 1065 (2002). The
defendant recognizes that ‘‘the only evidence presented
as to the value of [her] pension was the amount of
her contributions,’’ and, as her counsel acknowledged

13 Contrary to the defendant’s contention, our Supreme Court’s analysis
in Bornemann was not based on any determination that the plaintiff in that
case ‘‘purposefully provided the court with as little information as possible’’
or that he ‘‘essentially misled the court.’’ See Bornemann v. Bornemann,
supra, 245 Conn. 535.
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before the trial court, that value does not accurately
reflect the pension’s actual value.14 Moreover, the defen-
dant recognizes that ‘‘the only evidence presented
regarding the plaintiff’s pension [was] calculations as
to the expected benefit,’’ rather than the total present
value, and the parties’ calculations conflicted. The
court, therefore, was unable to assign a specific value
to the parties’ pensions.

To the extent that the defendant also contends that
the court was required to ‘‘equalize’’ the parties’ pen-
sions pursuant to the present division method and to
distribute 50 percent of each pension to the parties, we
disagree. The court is not required to distribute the
pensions equally, or at all, for its order to be equitable.
See, e.g., Casey v. Casey, 82 Conn. App. 378, 387, 844
A.2d 250 (2004) (no abuse of discretion when court
ordered that both parties retain their own pensions, as
‘‘the court was not obligated to divide equally, or in
any manner, the portion of the parties’ pensions that
accrued during the term of the marriage’’).

Moreover, we are not persuaded by the defendant’s
argument that the court’s order was inequitable because
‘‘her pension benefits and earning capacity are substan-
tially less than the plaintiff’s,’’ given the entire mosaic
of the court’s judgment. Section 46b-81 (a) ‘‘permits
the farthest reaches from an equitable division as is
possible, allowing the court to assign to either the hus-
band or wife all or any part of the estate of the other.
. . . On the basis of the plain language of § 46b-81,
there is no presumption in Connecticut that marital
property should be divided equally prior to applying
the statutory criteria. . . . [I]ndividual financial orders
in a dissolution action are part of the carefully crafted

14 Utilizing only the total value of the contributions made by the employee
to value a pension ‘‘is inaccurate because it does not recognize the apprecia-
tion of the contributions . . . .’’ Bender v. Bender, supra, 258 Conn. 757 n.10.



Page 30A CONNECTICUT LAW JOURNAL December 6, 2022

810 DECEMBER, 2022 216 Conn. App. 782

Ingles v. Ingles

mosaic that comprises the entire asset reallocation
plan. . . . Under the mosaic doctrine, financial orders
should not be viewed as a collection of single discon-
nected occurrences, but rather as a seamless collection
of interdependent elements.’’ (Citation omitted; internal
quotation marks omitted.) Riccio v. Riccio, supra, 183
Conn. App. 827. In the present case, although the court
ordered the parties to retain their respective pensions,
it awarded the defendant, among other things, 75 per-
cent of the plaintiff’s 457 (b) retirement plan, which
amounted to approximately $30,071, beyond that which
the defendant had requested in her proposed orders,
the marital home, which had equity in the amount of
$71,000, and alimony in the amount of $250 per week
for a duration of two years.

Considering the totality of the court’s financial
awards, we cannot conclude that the court’s order,
which declined to award the defendant a portion of the
plaintiff’s pension, was inequitable. See Riccio v. Riccio,
supra, 183 Conn. App. 824–27 (no abuse of discretion in
distribution of retirement assets when court distributed
portion of 401 (k) plan but ordered that ‘‘[t]he parties
shall retain, free and clear of any claim by the other,
their defined benefit plans’’ (internal quotation marks
omitted)); see, e.g., Mongillo v. Mongillo, supra, 69
Conn. App. 482 (‘‘[g]iven the totality of the court’s prop-
erty disposition awards, the court did not act improp-
erly in failing to award the plaintiff a portion of the
defendant’s pension’’). Accordingly, we conclude that
the court did not abuse its discretion in its distribution
of the parties’ pensions.

IV

Finally, the defendant claims that the court abused
its discretion in denying her request for attorney’s fees.
Specifically, the defendant contends that the court’s
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denial of her claim for attorney’s fees ‘‘undermines the
rest of the financial orders.’’ We disagree.

The following additional facts are necessary to our
consideration of this claim. In the defendant’s proposed
orders, which were filed with the court on the final day
of trial, the defendant requested that ‘‘[t]he plaintiff
shall pay to the defendant $12,000 in attorney’s fees.’’
In her financial affidavit submitted on that same date,
the defendant stated that she owed her counsel’s law
firm $11,084 and marked that debt as a ‘‘joint’’ liability.
The defendant subsequently filed an affidavit of fees
and costs, indicating that she had incurred a total of
$24,945.43 in attorney’s fees. In his proposed orders,
the plaintiff requested that the defendant pay him $5000
in attorney’s fees. In his December 20, 2019 financial
affidavit, the plaintiff indicated that he owed his coun-
sel’s law firm $28,714.

In its memorandum of decision dissolving the parties’
marriage, the court noted that the debt listed on the
defendant’s financial affidavit in connection with her
counsel’s law firm was the defendant’s ‘‘sole debt and
not a joint debt.’’ The court then ordered that ‘‘[e]ach
party shall be responsible for the outstanding balances
[owed] to their own attorney in connection with these
proceedings.’’ The court explicitly stated that it weighed
the applicable statutory factors in arriving at this deci-
sion.

We begin our analysis by setting forth the applicable
legal principles and standard of review. General Stat-
utes § 46b-62 (a) ‘‘governs the award of attorney’s fees
in dissolution proceedings and provides that the court
may order either spouse . . . to pay the reasonable
attorney’s fees of the other in accordance with their
respective financial abilities and the criteria set forth
in [§] 46b-82. These criteria include the length of the
marriage, the causes for the . . . dissolution of the
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marriage or legal separation, the age, health, station,
occupation, amount and sources of income, vocational
skills, employability, estate and needs of each of the
parties and the award . . . .’’ (Internal quotation marks
omitted.) O’Brien v. O’Brien, 138 Conn. App. 544, 556,
53 A.3d 1039 (2012), cert. denied, 308 Conn. 937, 66
A.3d 500 (2013).

‘‘Courts ordinarily award counsel fees in divorce
cases so that a party . . . may not be deprived of [his
or] her rights because of lack of funds. . . . Where,
because of other orders, both parties are financially
able to pay their own counsel fees they should be per-
mitted to do so. . . . An exception to the rule . . . is
that an award of attorney’s fees is justified even where
both parties are financially able to pay their own fees
if the failure to make an award would undermine its
prior financial orders . . . . [A]n award of attorney’s
fees in a marital dissolution case is warranted only
when at least one of two circumstances is present: (1)
one party does not have ample liquid assets to pay for
attorney’s fees; or (2) the failure to award attorney’s
fees will undermine the court’s other financial
orders. . . .

‘‘Whether to allow counsel fees, [under § 46b-62 (a)],
and if so in what amount, calls for the exercise of
judicial discretion. . . . An abuse of discretion in
granting counsel fees will be found only if [a reviewing
court] determines that the trial court could not reason-
ably have concluded as it did.’’ (Citations omitted; inter-
nal quotation marks omitted.) Dolan v. Dolan, 211 Conn.
App. 390, 405–406, 272 A.3d 768, cert. denied, 343 Conn.
924, 275 A.3d 626 (2022).

On appeal, the defendant claims that the court’s fail-
ure to award her attorney’s fees undermines the court’s
other financial orders awarding her a portion of the
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plaintiff’s 457 (b) plan and awarding her alimony. Spe-
cifically, the defendant first contends that she ‘‘still
owed at least [$11,084]’’ in legal fees, which would con-
stitute approximately one third of the $30,071 that she
would receive from the plaintiff’s 457 (b) plan. The
defendant also argues that the court’s denial of attor-
ney’s fees ‘‘eviscerates virtually the entire alimony
awarded,’’ as she would receive approximately $26,000
in alimony over the course of two years and she had
incurred a total of approximately $25,000 in attor-
ney’s fees.

Viewing the court’s financial orders as a whole, how-
ever, instead of in isolation, we cannot conclude that
the court abused its discretion in declining to award
attorney’s fees to the defendant.15 We recognize that
the defendant had requested $12,000 in attorney’s fees,
not the total amount of attorney’s fees that she had
incurred. Although ‘‘ample liquid funds [are certainly]
not an absolute litmus test for an award of counsel
fees’’; (internal quotation marks omitted) Dowling v.
Szymczak, 309 Conn. 390, 411–12, 72 A.3d 1 (2013);
the court reasonably could have concluded that the
defendant had sufficient funds to pay her attorney’s
fees without any risk of undermining the efficacy of
the court’s other financial orders. In addition to being
awarded $250 per week in alimony and 75 percent of
the plaintiff’s 457 (b) plan, valued at approximately
$30,071, the defendant continued to receive income
from her employment, and her February 16, 2020 finan-
cial affidavit indicated that she had $5794 in checking
and savings accounts.

15 To the extent that the defendant also argues that she should have
been awarded attorney’s fees simply because the court chose to award her
alimony, and that both involve consideration of the same equitable factors,
we are not persuaded. See, e.g., Hornung v. Hornung, 323 Conn. 144, 177,
146 A.3d 912 (2016) (equitable factors justified alimony award but not attor-
ney’s fees award); Koizim v. Koizim, 181 Conn. 492, 498, 500–501, 435 A.2d
1030 (1980) (equitable factors justified lump sum and periodic alimony
awards but not attorney’s fees award).
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In light of the record, therefore, the defendant has
not demonstrated how the court’s ‘‘failure to award
attorney’s fees would [have] undermine[d] the court’s
other financial orders.’’ Bornemann v. Bornemann,
supra, 245 Conn. 544. Accordingly, we conclude that
the court did not abuse its discretion in declining to
award attorney’s fees to the defendant.

The judgment is affirmed.

In this opinion the other judges concurred.

J. M. v. E. M.*
(AC 45077)

Bright, C. J., and Elgo and Cradle, Js.

Syllabus

The plaintiff landlord sought, by way of summary process, to regain posses-
sion of certain residential property that was occupied by the defendant
tenant. The plaintiff and the defendant were parties to a written, one
year lease that commenced on March 1, 2021. The defendant paid her
rent in full until June, 2021, when she paid only a partial amount. She
included with her partial payment an explanation that she had deducted
the cost of recent air conditioning repairs from her rent payment. Both
parties agreed that it was the plaintiff’s obligation to repair the air
conditioning if it was not working. The defendant acknowledged that
she did not contact the plaintiff to request the repair but explained
that she chose to proceed as she did because she was uncomfortable
contacting the plaintiff in light of a civil protective order that she had
obtained against the plaintiff. The plaintiff subsequently served the
defendant with a notice to quit on July 21, 2021, with a quit date of August
21, 2021. The notice to quit included a use and occupancy disclaimer
that stated that payments tendered after the quit date would be accepted
for use and occupancy only and not for rent. The plaintiff subsequently
commenced the summary process action on September 1, 2021, alleging
that the plaintiff had failed to pay rent due on June 1, 2021. The defendant

* In accordance with federal law; see 18 U.S.C. § 2265 (d) (3) (2018), as
amended by the Violence Against Women Act Reauthorization Act of 2022,
Pub. L. No. 117-103, § 106, 136 Stat. 49; we decline to identify any person
protected or sought to be protected under a protection order, protective
order, or a restraining order that was issued or applied for, or others through
whom that person’s identity may be ascertained.
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filed an answer that raised several special defenses, including, inter alia,
that all rent had been paid to the plaintiff. Thereafter, the trial court
issued a memorandum of decision, in which it found that the defendant
tendered monthly payments from July through September, 2021, on time
and in full; that each check had ‘‘rent’’ written in the memo field; and
that, although the plaintiff did not immediately deposit the checks for
July, August, and September, the plaintiff eventually deposited them
into his account. The court further found that, although the plaintiff did
not accept the subsequent rent payments until after the quit date, the
plaintiff’s acceptance of rent payments tendered after service of the
notice to quit but prior to the quit date reinstated the tenancy. The court
subsequently dismissed the plaintiff’s summary process action, and the
plaintiff appealed to this court. Held:

1. This court declined to review the plaintiff’s claim that the trial court
incorrectly concluded that the defendant’s tenancy was reinstated, not-
withstanding the use and occupancy disclaimer, the plaintiff having
failed to provide this court with an adequate record to resolve the factual
dispute: the trial transcript was necessary to properly evaluate on appeal
whether the evidence presented to the trial court supported that court’s
factual conclusions, it was the responsibility of the plaintiff as the appel-
lant to provide this court with an adequate record for review, and the
plaintiff failed to provide this court with a transcript of the summary
process trial, leaving this court with an inadequate record upon which
to determine whether the trial court’s ruling on this claim was clearly
erroneous.

2. This court declined to review the plaintiff’s unpreserved claim that the
governor’s executive orders promulgated during the COVID-19 pandemic
altered the required analysis of the case: this court was not bound to
consider a claim unless it was distinctly raised at the trial or arose
subsequent to the trial, and, in any event, the existence of the executive
orders did not transform the factual question of the plaintiff’s intentions
when he accepted the additional payments from the defendant into a
legal question; moreover, the plaintiff’s failure to provide the court with
a transcript of the summary process trial left the court with an inadequate
record upon which to review the claim.

3. This court declined the plaintiff’s request to adjudicate the merits of the
defendant’s special defenses: the trial court never reached the special
defenses because it found that the plaintiff’s acceptance of rent for
the months of July, August, and September reinstated the defendant’s
tenancy and, therefore, having made that finding, the trial court did not
need to address the special defenses, and, as a result, there was nothing
for this court to review on appeal.

Argued May 17—officially released December 6, 2022

Procedural History

Summary process action, brought to the Superior
Court in the judicial district of New Britain, Housing
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Session, and tried to the court, Baio, J.; judgment of
dismissal, from which the plaintiff appealed to this
court. Affirmed.

J. M., self-represented, the appellant (plaintiff).

Kevin J. Burns, for the appellee (defendant).

Opinion

ELGO, J. In this summary process action based on
nonpayment of rent, the plaintiff landlord, J. M., appeals
from the judgment of the trial court dismissing the
action in favor of the defendant tenant, E. M. On appeal,
the plaintiff claims that (1) the court incorrectly found
that he had reinstated the tenancy by accepting the
defendant’s tendered payments labeled as ‘‘rent’’ after
service of the notice and after the quit date specified
in the notice to quit despite the fact that the notice to
quit included a use and occupancy disclaimer and (2)
the court’s determination also was improper because
the governor’s executive orders affecting eviction pro-
ceedings during the COVID-19 pandemic required that
any use and occupancy disclaimer in the notice to quit
not be effective until thirty days after the notice was
served and required the plaintiff to accept rent pay-
ments during that thirty day period. The plaintiff further
requests that this court adjudicate the merits of the
defendant’s affirmative defenses to the summary pro-
cess action, notwithstanding that the court did not
reach the merits of those defenses. We affirm the judg-
ment of the trial court.

The following undisputed facts and procedural his-
tory are relevant to this appeal. The plaintiff and the
defendant entered into a one year lease of a rental
property in Southington that commenced on March 1,
2021, and was set to expire on February 28, 2022. The
terms of that lease required the defendant to pay twelve
equal monthly payments of $1200 to the plaintiff on the
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equal monthly payments of $1200 to the plaintiff on the
first day of each month. That figure reflected a discount
from the fair market value that was intended to compen-
sate the defendant for any inconvenience due to ongo-
ing maintenance and repairs that the plaintiff was per-
forming on the property.

It is undisputed that the defendant failed to tender the
full amount of rent due on June 1, 2021. The defendant
tendered a portion of the amount owed and withheld
the remainder as repayment for repairs to an air condi-
tioning unit that she had performed on the property
without notification to, or permission from, the plaintiff.
The plaintiff subsequently served a notice to quit on
the defendant on July 21, 2021, for nonpayment of rent
with a quit date of August 21, 2021. That notice to quit
included a use and occupancy disclaimer that stated:
‘‘Any payments tendered after the date specified to quit
possession or occupancy, or the date of the completion
of the pretermination process if that is later, will be
accepted for use and occupancy only and not for rent,
with full reservation of rights to continue with the evic-
tion action.’’ The plaintiff subsequently commenced a
summary process action on September 1, 2021, alleging
in his complaint that the defendant had failed to pay
rent due on June 1, 2021. The defendant then filed an
answer to the summary process complaint, in which
she asserted several special defenses, including that (1)
all rent had been paid to the plaintiff, (2) rent was
offered to the plaintiff on June 1, 2021, prior to her
receipt of the notice to quit, and (3) the eviction was
being sought in response to a complaint about the prop-
erty that she had lodged with the plaintiff.

A trial on the plaintiff’s summary process complaint
was held on October 21, 2021. After the trial, the court
issued a memorandum of decision in which it found
that the defendant had tendered the sum of $707.81 for
the June, 2021 rent and withheld the sum of $492.19,
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which the defendant had deducted from the $1200
monthly rent as reimbursement for repair of the air
conditioning unit. The parties did not dispute that, if
the air conditioning was not working, the plaintiff was
obligated to repair it. The defendant also admitted that
the lease did not authorize her to engage in self-help
to repair the unit. In its memorandum of decision, how-
ever, the court credited the defendant’s testimony that
she did not feel comfortable contacting the plaintiff
regarding that repair because the defendant previously
had obtained a civil protective order to prevent the
plaintiff from entering the premises and having contact
with her. The court thus found that the defendant chose
to seek repair of the unit from a third party and there-
after provided the plaintiff with proof of payment for
that repair.

The court next determined that the defendant ten-
dered all other monthly payments from July through
September, 2021, on time and in full.1 On each check,
‘‘rent’’ was written in the memo field. Although the
plaintiff did not immediately deposit the checks for
July, August, and September, the court found that the
plaintiff retained the checks and eventually deposited
them into his account. The only amount that remained
unpaid at the time of trial was the June amount of
$492.19, which had been used for the repair of the air
conditioning unit.

The court ultimately concluded that, ‘‘[a]lthough the
notice to quit includes the requisite disclaimer that any

1 Pursuant to General Statutes § 47a-15a, a landlord may terminate a rental
agreement for nonpayment of rent ‘‘[i]f rent is unpaid when due and the
tenant fails to pay rent within nine days thereafter . . . .’’ Both parties
agree that the defendant’s rent was due on the first of each month. Thus,
the court’s finding that the defendant’s rent payments were tendered ‘‘on
time’’ necessarily means that the defendant tendered rent on the first of
each month in question, or within nine days thereafter. Neither the defendant,
nor the plaintiff, dispute this factual finding regarding the timing of these pay-
ments.
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payments tendered after the notice to quit shall be
accepted as use and occupancy, the defendant’s pay-
ments all included the memo reference that the pay-
ments were tendered as rent. Further, they were pay-
ments in full [for] each month after the notice to quit.
They were not returned or questioned by the plaintiff,
but rather were negotiated. Acceptance of rent after
service of the notice to quit effectuates a renewal of
the tenancy. . . . Consequently, the plaintiff having
accepted the payments that were noted as [being] for
‘rent’ for several months and having negotiated them,
all without question, the tenancy is deemed reinstated.’’
(Citation omitted.) In light of the foregoing, the court
dismissed the plaintiff’s summary process action, and
this appeal followed.2

I

On appeal, the plaintiff first contends that the court
incorrectly concluded that, notwithstanding the use and
occupancy disclaimer, the defendant’s tenancy was
reinstated when the plaintiff accepted the defendant’s
rent payments after he had served the defendant with
the notice to quit and after the quit date contained in
the notice. By contrast, the defendant argues that the
court properly dismissed the action because the plain-
tiff accepted her tender of rent prior to the date speci-
fied in the notice to quit. We decline to address the
merits of the plaintiff’s claim because he has not pro-
vided this court with an adequate record to resolve this
factual dispute.

2 Following the conclusion of trial, the plaintiff filed a motion for articula-
tion requesting, in relevant part, ‘‘information on the legal conclusions
regarding the validity of all special defenses provided by the [defendant]
including the relevant statutes and the case law through which opinions
were derived . . . .’’ The court denied the motion, stating that ‘‘the court
need not address the defendant’s special defenses, as it was unnecessary
to consider the special defenses in light of the dismissal of this action. The
basis for the court’s dismissal is already articulated and set forth in the
court’s written decision issued after the trial in this matter.’’ The plaintiff
thereafter did not file a motion for review of that ruling with this court.
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We first set forth the applicable legal principles and
standard of review. Under Connecticut law, a landlord
has the right to terminate tenancy for nonpayment of
rent. See General Statutes § 47a-23. A landlord’s service
of a notice to quit is an act that is ‘‘sufficiently unequivo-
cal’’ to terminate tenancy. Borst v. Ruff, 137 Conn. 359,
361, 77 A.2d 343 (1950). ‘‘A notice to quit is a condition
precedent to a summary process action and, if defective,
deprives the court of subject matter jurisdiction.’’ Bris-
tol v. Ocean State Job Lot Stores of Connecticut, Inc.,
284 Conn. 1, 5, 931 A.2d 837 (2007).

Notwithstanding an unequivocal notice to quit, a land-
lord’s acceptance of rent prior to the quit date contained
in the notice to quit can render the landlord’s intent to
terminate the tenancy equivocal, repudiate the intent
to terminate set forth in the notice to quit, and reinstate
the lease. See Borst v. Ruff, supra, 137 Conn. 361.
Whether a landlord intended to accept a tendered pay-
ment as rent, therefore, is a ‘‘vital question of fact’’
before the court. Id. ‘‘Factual findings are subject to a
clearly erroneous standard of review. . . . It is well
established that [a] finding of fact will not be disturbed
unless it is clearly erroneous in view of the evidence
and pleadings in the whole record. . . . A finding of
fact is clearly erroneous when there is no evidence in
the record to support it . . . or when although there
is evidence to support it, the reviewing court on the
entire evidence is left with the definite and firm convic-
tion that a mistake has been committed . . . . Our
authority, when reviewing the findings of a judge, is
circumscribed by the deference we must give to deci-
sions of the trier of fact, who is usually in a superior
position to appraise and weigh the evidence. . . . The
question for this court . . . is not whether it would
have made the findings the trial court did, but whether
in view of the evidence and pleadings in the whole
record it is left with the definite and firm conviction
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that a mistake has been committed.’’ (Citation omitted;
internal quotation marks omitted.) Ursini v. Barnett,
124 Conn. App. 855, 858, 10 A.3d 1055 (2010).

In the present case, the court’s determination that
the plaintiff accepted rent after service of the notice to
quit and after the quit date specified in the notice to
quit required the court to make a finding with regard
to the plaintiff’s intent when he retained the defendant’s
July, August, and September checks, which is a question
of fact. See Borst v. Ruff, supra, 137 Conn. 361. A deter-
mination regarding whether the court’s finding was
clearly erroneous requires that we review all of the
evidence presented to the trial court, including the testi-
mony of the witnesses. Thus, the transcript of the trial
is necessary on appeal in order to properly evaluate
whether the evidence presented to the trial court sup-
ports the court’s conclusion that tenancy was reinstated
due to the plaintiff’s acceptance of rent.

‘‘As the appellant, the [plaintiff] has the burden of
providing this court with a record from which this court
can review any alleged claims of error.’’ Village Mort-
gage Co. v. Veneziano, 175 Conn. App. 59, 72, 167 A.3d
430 (2017). Practice Book § 61-10 (a) provides: ‘‘It is the
responsibility of the appellant to provide an adequate
record for review. The appellant shall determine
whether the entire record is complete, correct and oth-
erwise perfected for presentation on appeal.’’ ‘‘The gen-
eral purpose of [the relevant] rules of practice . . .
[requiring the appellant to provide a sufficient record]
is to ensure that there is a trial court record that is
adequate for an informed appellate review of the vari-
ous claims presented by the parties.’’ (Internal quota-
tion marks omitted.) Maye v. Canady, 214 Conn. App.
455, 461, 280 A.3d 1270, cert. denied, 345 Conn. 916,

A.3d (2022). ‘‘It is not an appropriate function
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of this court, when presented with an inadequate
record, to speculate as to the reasoning of the trial court
or to presume error from a silent record.’’ (Internal
quotation marks omitted.) Village Mortgage Co. v. Vene-
ziano, supra, 72.

The plaintiff has not provided this court with a copy
of the October 21, 2021 transcript. In the absence of
the transcript, we are left to speculate as to whether
the court’s findings are clearly erroneous, which we
cannot do. See New Hartford v. Connecticut Resources
Recovery Authority, 291 Conn. 502, 510, 970 A.2d 578
(2009) (‘‘speculation and conjecture . . . have no
place in appellate review’’ (internal quotation marks
omitted)). Accordingly, we decline to review the plain-
tiff’s claim that the court improperly determined that
the defendant’s tenancy was reinstated when he
accepted the defendant’s tender of rent after service of
the notice to quit and after the date specified in the
notice to quit.

II

We next briefly address the two additional claims
raised by the plaintiff regarding (1) the governor’s exec-
utive orders affecting eviction proceedings during the
COVID-19 pandemic and (2) his request that this court
rule on the defendant’s affirmative defenses. The plain-
tiff asserts that the governor’s executive orders promul-
gated during the COVID-19 pandemic alter the required
analysis of this summary process case. Further, the
plaintiff requests that this court adjudicate the merits of
the defendant’s affirmative defenses, notwithstanding
that the trial court did not reach the merits of those
defenses.

With respect to the impact of the executive orders,
we first note that the record does not reflect that the
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plaintiff raised this claim before the trial court. Our
rules of practice and precedent provide that ‘‘[t]he court
shall not be bound to consider a claim unless it was
distinctly raised at the trial or arose subsequent to the
trial.’’ Practice Book § 60-5; see PSE Consulting, Inc.
v. Frank Mercede & Sons, Inc., 267 Conn. 279, 335, 838
A.2d 135 (2004). ‘‘The theory upon which a case is tried
in the trial court cannot be changed on review, and an
issue not presented to or considered by the trial court
cannot be raised for the first time on review. Moreover,
an appellate court should not consider different theo-
ries or new questions if proof might have been offered
to refute or overcome them had they been presented
at trial.’’ Ritcher v. Childers, 2 Conn. App. 315, 318,
478 A.2d 613 (1984). In any event, the existence of
the executive orders does not transform the factual
question the court had to resolve, specifically, the plain-
tiff’s intent when accepting the additional payments
from the defendant, into a legal question. Consequently,
the plaintiff’s failure to provide us with the transcript of
the summary process trial leaves us with an inadequate
record to review this claim.

With respect to the plaintiff’s claim regarding the
adequacy of the defendant’s special defenses, we note
that the trial court never reached the special defenses
because it found that the plaintiff’s acceptance of rent
for the months of July, August, and September rein-
stated the defendant’s tenancy. Having made that find-
ing, the trial court did not need to address the defen-
dant’s special defenses, and, as a result, there is nothing
for us to review on appeal.

The judgment is affirmed.

In this opinion the other judges concurred.
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LAWRENCE SIMONOFF v. COMMISSIONER
OF CORRECTION

(AC 45338)

Elgo, Moll and Suarez, Js.

Syllabus

The petitioner sought a writ of habeas corpus, alleging that his constitutional
rights had been violated by the failure of the respondent, the Commis-
sioner of Correction, to provide him with proper medical care and with
direct facility transport to medical appointments. Following a trial, the
habeas court rendered judgment denying the petition. Thereafter, the
habeas court denied the petition for certification to appeal, and the
petitioner appealed to this court. Held that the petitioner was not entitled
to appellate review of his claim that the habeas court improperly denied
his amended petition, as he failed to brief the threshold issue of whether
the habeas court abused its discretion in denying his petition for certifica-
tion to appeal.

Argued November 14—officially released December 6, 2022

Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district of
Tolland and tried to the court, Klatt, J.; judgment deny-
ing the petition; thereafter, the court denied the petition
for certification to appeal, and the petitioner appealed
to this court. Appeal dismissed.

Lawrence N. Simonoff, self-represented, the appel-
lant (petitioner).

Jacob McChesney, assistant attorney general, with
whom, on the brief, was William Tong, attorney gen-
eral, for the appellee (respondent).

Opinion

PER CURIAM. The self-represented petitioner, Law-
rence Simonoff, appeals, following the denial of his
petition for certification to appeal, from the judgment
of the habeas court denying his amended petition for
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a writ of habeas corpus. Although the petitioner chal-
lenges the merits of the habeas court’s denial of his
amended petition, he has failed to brief the threshold
issue of whether the habeas court abused its discretion
in denying his petition for certification to appeal.
Accordingly, we dismiss the petitioner’s appeal.

The following facts and procedural history are rele-
vant to our conclusion. On March 22, 2021, the self-
represented petitioner, a sentenced prisoner, filed the
operative amended petition for a writ of habeas corpus
wherein he alleged that his constitutional rights have
been violated by the alleged failure of the Department
of Correction to provide him with proper medical care
and with direct facility transport to medical appoint-
ments. On January 24, 2022, following a trial, the court
denied the petitioner’s amended petition, concluding
that ‘‘[t]he evidence fails to substantiate that the treat-
ment [the petitioner] has received falls below what con-
stitutional provisions guarantee.’’ On January 31, 2022,
the petitioner filed a petition for certification to appeal.
The court denied his petition, and this appeal followed.

‘‘Faced with a habeas court’s denial of a petition for
certification to appeal, a petitioner can obtain appellate
review of the dismissal of his petition for habeas corpus
only by satisfying the two-pronged test enunciated by
our Supreme Court in Simms v. Warden, 229 Conn.
178, 640 A.2d 601 (1994), and adopted in Simms v.
Warden, 230 Conn. 608, 612, 646 A.2d 126 (1994). First,
he must demonstrate that the denial of his petition for
certification constituted an abuse of discretion. . . .
Second, if the petitioner can show an abuse of discre-
tion, he must then prove that the decision of the habeas
court should be reversed on its merits. . . .

‘‘To prove an abuse of discretion, the petitioner must
demonstrate that the [resolution of the underlying claim
involves issues that] are debatable among jurists of
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reason; that a court could resolve the issues [in a differ-
ent manner]; or that the questions are adequate to
deserve encouragement to proceed further. . . . If this
burden is not satisfied, then the claim that the judgment
of the habeas court should be reversed does not qualify
for consideration by this court.’’ (Citation omitted; inter-
nal quotation marks omitted.) Logan v. Commissioner
of Correction, 125 Conn. App. 744, 750–51, 9 A.3d 776
(2010), cert. denied, 300 Conn. 918, 14 A.3d 333 (2011).

Our review of the petitioner’s briefing to this court
reveals that he has failed to ‘‘expressly allege and
explain in his brief how the habeas court abused its
discretion in denying certification.’’ Goguen v. Commis-
sioner of Correction, 341 Conn. 508, 512–13, 267 A.3d
831 (2021). Under these circumstances, we repeatedly
have concluded, and our Supreme Court has agreed,
that a petitioner who has failed to brief this threshold
issue is not entitled to appellate review. See Goguen v.
Commissioner of Correction, 195 Conn. App. 502, 505,
225 A.3d 977 (2020), aff’d, 341 Conn. 508, 267 A.3d
831 (2021); see also, e.g., Cordero v. Commissioner of
Correction, 193 Conn. App. 902, 215 A.3d 1282, cert.
denied, 333 Conn. 944, 219 A.3d 374 (2019); Thorpe v.
Commissioner of Correction, 165 Conn. App. 731, 733,
140 A.3d 319, cert. denied, 323 Conn. 903, 150 A.3d
681 (2016); Mitchell v. Commissioner of Correction, 68
Conn. App. 1, 8, 790 A.2d 463, cert. denied, 260 Conn.
903, 793 A.2d 1089 (2002); Reddick v. Commissioner
of Correction, 51 Conn. App. 474, 477, 722 A.2d 286
(1999). As stated by our Supreme Court, ‘‘there is no
exception to the requirement that a habeas petitioner
must expressly allege that the habeas court abused its
discretion in denying the petition for certification to
appeal when the petitioner is self-represented.’’ Goguen
v. Commissioner of Correction, supra, 341 Conn. 524.

Because the petitioner has failed to meet the first
prong of Simms v. Warden, supra, 230 Conn. 612, by
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demonstrating that the denial of his petition for certifi-
cation to appeal constituted an abuse of discretion, we
decline to review his claims on appeal.

The appeal is dismissed.
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Opinion

ALVORD, J. The petitioner, Flora B. Canales, appeals
following the denial of her petition for certification to
appeal from the judgment of the habeas court dismiss-
ing her petition for a writ of habeas corpus pursuant
to General Statutes § 52-470 (c) (2) and (e). On appeal,
the petitioner claims that the court abused its discretion
in denying her petition for certification to appeal follow-
ing its determination that the petitioner had failed to
demonstrate good cause to overcome the statutory pre-
sumption of unreasonable delay. We disagree and,
therefore, dismiss the appeal.

The following facts and procedural history are rele-
vant to our resolution of this appeal. After a jury trial,
the petitioner was convicted of one count of murder in
violation of General Statutes § 53a-54a. State v. Canales,
281 Conn. 572, 574, 916 A.2d 767 (2007). The trial court
sentenced the petitioner to a total effective term of fifty
years of imprisonment and, on March 13, 2007, our
Supreme Court affirmed the judgment of conviction on
direct appeal. Id., 575–76.

More than ten years after our Supreme Court’s dispo-
sition of her direct appeal, the petitioner, on October
30, 2017, filed the petition for a writ of habeas corpus
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that is at issue in this appeal.1 The respondent, the
Commissioner of Correction, filed a request with the
habeas court, pursuant to § 52-470 (c) and (e), for an
order to show cause as to ‘‘why [the petitioner] should
be permitted to proceed despite [her] delay in filing the
instant habeas corpus petition.’’

Thereafter, the petitioner filed an objection to the
respondent’s request for an order to show cause. In her
objection, the petitioner admitted that she filed her
petition on October 30, 2017, and recognized that she
‘‘had until October 1, 2017, to file a timely petition.’’ In
support of her assertion of good cause, the petitioner
stated that she had ‘‘been seeking relief since the impo-
sition of her sentence in October, 2003’’; had taken a
direct appeal of her conviction in November, 2003; and
‘‘attempted ‘another appeal,’ on the advice of a cell-
mate,’’ which ultimately ‘‘led her to sentence review,
although that was not her intention.’’2 Additionally, she
asserted that, ‘‘in 2007 she completed a petition for [a]
writ of habeas corpus, which she gave to another inmate
to mail into court for her,’’ and that ‘‘she never heard
anything from the court and [was] unsure if the petition
ever made it to the court, or if the court was merely
‘uninterested.’ ’’ Moreover, the petitioner asserted that
she ‘‘ha[d] reached out to several [attorneys], seeking
advice and representation in pursuit of relief’’ but that
she ultimately filed her petition ‘‘upon the suggestion

1 In the petition, she alleges that her conviction is illegal because her
sentencing was illegal in that ‘‘[t]he jury was rigged with people who were
related to the judge’’; her defense counsel did not represent her properly
in that she ‘‘told [her] attorney that [she] knew the people in the jury and
[defense counsel] told [her] everything would be ok[ay]’’; and was the prod-
uct of an illegal arrest, search, or advice of rights in that, ‘‘[a]s soon as
[she] opened [her] door the police grabbed [her] with no warning or arrest
[warrant].’’

2 In 2010, the Sentence Review Division of the Superior Court affirmed
the petitioner’s sentence. State v. Canales, Superior Court, judicial district
of Stamford-Norwalk, Docket No. CR-01-139128 (October 5, 2010).
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of an [aide] who assists [her] with medical issues
. . . .’’ Finally, her objection set forth that she was
sixty-seven years old, ‘‘ha[d] been diagnosed, per the
Department of Correction, with a delusional disorder,’’
and that she ‘‘[was] not one who has filed numerous
petitions’’ or ‘‘had any other known habeas cases heard
by the court.’’

On March 8, 2019, the court, Newson, J., held a show
cause hearing, during which the following colloquy
occurred:

‘‘The Court: Okay. Again, it’s the respondent’s motion.
Again, the court did review the motion. I think in this
matter there is an objection that’s been filed. Does the
respondent desire to present any additional witnesses
or evidence?

‘‘[The Respondent’s Counsel]: No, Your Honor.

‘‘The Court: Okay. Petitioner?

‘‘[The Petitioner’s Counsel]: Your Honor, I would rest
on the papers.

‘‘The Court: Okay. Anything additional?

‘‘[The Respondent’s Counsel]: No, Your Honor.

‘‘[The Petitioner’s Counsel]: Nothing additional,
Your Honor.

‘‘The Court: Okay. The court will take the matter
under advisement, and I will issue a written decision
on this matter in due course.’’

Thereafter, on May 21, 2019, the court issued a memo-
randum of decision dismissing the petitioner’s petition
for a writ of habeas corpus. In its decision, the court
concluded that the petitioner’s petition was untimely
because she ‘‘had until October 1, 2017, to file the pres-
ent petition, however, it was not filed until October 30,
2017.’’ The court recognized that, ‘‘[w]hile this would
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seem a relatively minor delay, her original conviction
became final ten years prior, with the issuance of the
Supreme Court decision on March [13], 2007.’’3 More-
over, the court noted that, although the petitioner had
filed a timely objection to the respondent’s request for
an order to show cause, ‘‘the petitioner declined the
opportunity to present evidence or exhibits in opposi-
tion to the [respondent’s] motion’’ at the evidentiary
hearing. The court concluded that, ‘‘[o]nce the rebutta-
ble presumption arose, the petitioner was obligated to
provide some evidence of the reason for the delay,
which she declined to do.’’ (Emphasis in original.)
Thereafter, the petitioner filed a petition for certifica-
tion to appeal, which the court denied. This appeal
followed.

After the petitioner and the respondent filed their
principal briefs, this court issued its decision in Kelsey
v. Commissioner of Correction, 202 Conn. App. 21, 244
A.3d 171 (2020), aff’d, 343 Conn. 424, 274 A.3d 85 (2022).
Thereafter, the petitioner filed her reply brief. On Febru-
ary 1, 2021, prior to oral argument before this court,
this court notified the parties that they should be pre-
pared to address the effect of its decision in Kelsey on
this appeal. After our Supreme Court granted the initial
petition for certification to appeal in Kelsey; Kelsey v.
Commissioner of Correction, 336 Conn. 912, 244 A.3d
562 (2021); this court stayed its consideration of this
appeal pending the final disposition of Kelsey. Follow-
ing the issuance of our Supreme Court’s decision in
Kelsey v. Commissioner of Correction, 343 Conn. 424,
274 A.3d 85 (2022), the parties were ordered to file
supplemental briefs ‘‘addressing the impact of Kelsey
. . . on this appeal.’’

We begin by setting forth the legal principles and
standard of review that govern our review of a habeas

3 The habeas court’s memorandum of decision reflects a date of March
3, 2007. This appears to be a scrivener’s error.
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court’s denial of a petition for certification to appeal.
‘‘Faced with a habeas court’s denial of a petition for
certification to appeal, a petitioner can obtain appellate
review of the [denial] of [her] petition for habeas corpus
only by satisfying the two-pronged test enunciated by
our Supreme Court in Simms v. Warden, 229 Conn.
178, 640 A.2d 601 (1994), and adopted in Simms v.
Warden, 230 Conn. 608, 612, 646 A.2d 126 (1994). First,
[the petitioner] must demonstrate that the denial of
[her] petition for certification constituted an abuse of
discretion. . . . Second, if the petitioner can show an
abuse of discretion, [she] must then prove that the deci-
sion of the habeas court should be reversed on the
merits. . . . To prove that the denial of [her] petition
for certification to appeal constituted an abuse of dis-
cretion, the petitioner must demonstrate that the [reso-
lution of the underlying claim involves issues that] are
debatable among jurists of reason; that a court could
resolve the issues [in a different manner]; or that the
questions are adequate to deserve encouragement to
proceed further. . . . In determining whether the
habeas court abused its discretion in denying the peti-
tioner’s request for certification, we necessarily must
consider the merits of the petitioner’s underlying claims
to determine whether the habeas court reasonably
determined that the petitioner’s appeal was frivolous.
In other words, we review the petitioner’s substantive
claims for the purpose of ascertaining whether those
claims satisfy one or more of the three criteria . . .
adopted by [our Supreme Court] for determining the
propriety of the habeas court’s denial of the petition
for certification.’’ (Internal quotation marks omitted.)
Michael G. v. Commissioner of Correction, 214 Conn.
App. 358, 363–64, 280 A.3d 501 (2022).

‘‘[A] habeas court’s determination regarding good
cause under § 52-470 (e) is reviewed on appeal only
for abuse of discretion. Thus, [w]e will make every
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reasonable presumption in favor of upholding the trial
court’s ruling[s] . . . . In determining whether there
has been an abuse of discretion, the ultimate issue is
whether the court . . . reasonably [could have] con-
clude[d] as it did.’’4 (Internal quotation marks omitted.)
Kelsey v. Commissioner of Correction, supra, 343
Conn. 440.

On appeal, the petitioner claims that the habeas court
erred in dismissing her habeas petition because ‘‘she
certainly did not fail to provide any evidence, as the
habeas court decided.’’5 The petitioner argues that her
objection to the respondent’s request for an order to
show cause ‘‘should have been sufficient for the habeas
court to make a determination of whether [she had]
established good cause.’’ We disagree.

Section 52-470 (c) provides in relevant part: ‘‘[T]here
shall be a rebuttable presumption that the filing of a
petition challenging a judgment of conviction has been

4 In her principal appellate brief, the petitioner argued that ‘‘[a]t issue is
whether the habeas court properly dismissed a habeas petition . . . [which]
is a matter of law, subject to plenary review.’’ (Internal quotation marks
omitted.) Additionally, the petitioner argued that ‘‘this matter will involve
statutory interpretation of . . . § 52-470, [and] such determinations by the
habeas court are subject to plenary review as well.’’ In Kelsey, our Supreme
Court clarified that the proper standard of review is abuse of discretion.
Kelsey v. Commissioner of Correction, supra, 343 Conn. 440. In her supple-
mental brief, the petitioner acknowledges that the applicable standard of
review is abuse of discretion.

5 We acknowledge the argument, made by the respondent in his brief
and during oral argument before this court, that the petitioner’s ‘‘single
overarching claim before this court, that the habeas court erred in determin-
ing that she ‘had not presented evidence to rebut the presumption’ of no
good cause for her late petition . . . raises a question pertaining to the
procedure involved in a hearing based on a respondent’s request for an
order to show cause . . . [and] [b]ecause this claim was not identified in
her petition for certification to appeal, the habeas court cannot be said to
have abused its discretion in denying further review of this issue and the
issue is not reviewable on appeal.’’ We believe that the claims asserted in
the petitioner’s petition for certification to appeal can be read to encompass
the arguments that the petitioner makes on appeal.
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delayed without good cause if such petition is filed after
. . . October 1, 2017 . . . .’’ Section 52-470 (e) pro-
vides in relevant part that, ‘‘[i]n a case in which the
rebuttable presumption of delay under subsection (c)
. . . of this section applies, the court, upon the request
of the respondent, shall issue an order to show cause
why the petition should be permitted to proceed. The
petitioner or, if applicable, the petitioner’s counsel,
shall have a meaningful opportunity to investigate the
basis for the delay and respond to the order. If, after
such opportunity, the court finds that the petitioner has
not demonstrated good cause for the delay, the court
shall dismiss the petition. . . .’’

‘‘Nothing in [§ 52-470] (e) expressly addresses
whether the petitioner may present argument or evi-
dence, or file exhibits, or whether and under what cir-
cumstances the court is required to hold a hearing, if
the court should determine that doing so would assist in
making its determination. The only express procedural
requirement is stated broadly. The court must provide
the petitioner with a ‘meaningful opportunity’ both to
investigate the basis for the delay and to respond to
the order to show cause. General Statutes § 52-470 (e).
The phrase ‘meaningful opportunity’ is not defined in
the statute. That phrase typically refers, however, to
the provision of an opportunity that comports with the
requirements of due process. . . . The lack of specific
statutory contours as to the required ‘meaningful oppor-
tunity’ suggests that the legislature intended for the
court to exercise its discretion in determining, consider-
ing the particular circumstances of the case, what pro-
cedures should be provided to the petitioner in order to
provide him with a meaningful opportunity, consistent
with the requirements of due process, to rebut the statu-
tory presumption.’’ (Citations omitted.) Kelsey v. Com-
missioner of Correction, 329 Conn. 711, 722–23, 189
A.3d 578 (2018).
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‘‘[T]o rebut successfully the presumption of unrea-
sonable delay in § 52-470, a petitioner generally will be
required to demonstrate that something outside of the
control of the petitioner or habeas counsel caused or
contributed to the delay.’’ (Emphasis added; internal
quotation marks omitted.) Kelsey v. Commissioner of
Correction, supra, 343 Conn. 441–42. The following non-
exhaustive list of factors aid in determining whether a
petitioner has satisfied the definition of good cause:
‘‘(1) whether external forces outside the control of the
petitioner had any bearing on the delay; (2) whether
and to what extent the petitioner or [her] counsel bears
any personal responsibility for any excuse proffered for
the untimely filing; (3) whether the reasons proffered
by the petitioner in support of a finding of good cause
are credible and are supported by evidence in the
record; and (4) how long after the expiration of the filing
deadline did the petitioner file the petition.’’ (Internal
quotation marks omitted.) Id., 442.

In her objection to the respondent’s request for an
order to show cause, the petitioner asserted that her
(1) age, sixty-seven; (2) mental illness, delusional disor-
der as diagnosed by the Department of Correction; (3)
inability to understand postconviction proceedings; and
(4) reliance on the assistance of others impacted her
timely filing of her petition for a writ of habeas corpus.
Consistent with § 52-470 (e), the court provided the
petitioner with a ‘‘meaningful opportunity’’ to respond
to the respondent’s request for an order to show cause,
in the form of an evidentiary hearing. During the hear-
ing, as set forth previously in this opinion, the court
expressly asked the petitioner’s counsel whether he
would be presenting witnesses or evidence, to which
the petitioner’s counsel responded, ‘‘I would rest on the
papers’’ and that he had ‘‘[n]othing additional . . . .’’

To rebut the statutory presumption of unreasonable
delay, the petitioner was ‘‘required to demonstrate that
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something outside of the control of the petitioner or
habeas counsel caused or contributed to the delay.’’
(Emphasis in original; internal quotation marks omit-
ted.) Velez v. Commissioner of Correction, 203 Conn.
App. 141, 152, 247 A.3d 579, cert. denied, 336 Conn. 942,
250 A.3d 40 (2021). It is well established that for a
mental disease or disorder to constitute good cause for
an untimely petition for a writ of habeas corpus, a
petitioner must demonstrate ‘‘how [her] deficiencies
contributed to the delay in filing [her] . . . habeas peti-
tion.’’ Id., 153; see also, e.g., Ortiz v. Commissioner
of Correction, 211 Conn. App. 378, 389, 272 A.3d 692
(because petitioner failed to demonstrate connection
between mental health deficiency and late filing of peti-
tion, habeas court ‘‘did not err in its determination that
the petitioner failed to satisfy his evidentiary burden
of demonstrating that something outside of his control,
in this case, a mental deficiency, caused or contributed
to the delay in the filing of his petition’’), cert. denied,
343 Conn. 927, 281 A.3d 1186 (2022). The same holds
true for a petitioner’s alleged lack of knowledge of the
law. See Kelsey v. Commissioner of Correction, supra,
343 Conn. 444–45 (‘‘[T]he legislature did not intend for
a petitioner’s lack of knowledge of the law, standing
alone, to establish that a petitioner has met [her] eviden-
tiary burden of establishing good cause. As with any
excuse for a delay in filing, the ultimate determination
is subject to the same factors previously discussed,
relevant to the petitioner’s lack of knowledge: whether
external forces outside the control of the petitioner had
any bearing on [her] lack of knowledge . . . .’’ (Foot-
note omitted.)).

The petitioner failed to provide the habeas court with
any information connecting her age, mental illness, lack
of knowledge of the law or reliance on others with her
failure to timely file her habeas petition. When provided
with a meaningful opportunity to rebut the statutory
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presumption at the show cause hearing, the petitioner
chose not to present any witnesses or offer any exhibits.
See General Statutes § 52-470 (e); Kelsey v. Commis-
sioner of Correction, supra, 329 Conn. 723; see also
Black’s Law Dictionary (9th Ed. 2009) p. 635 (defining
evidence as ‘‘[s]omething (including testimony, docu-
ments and tangible objects) that tends to prove or dis-
prove the existence of an alleged fact’’). Therefore,
under the circumstances in the present case, which
required the petitioner to demonstrate some connection
between her alleged mental deficiencies and unfamiliar-
ity with the law and her untimely filing of her petition,
the court did not abuse its discretion in determining
that ‘‘the petitioner was obligated to provide some evi-
dence of the reason for the delay, which she declined
to do.’’6 (Emphasis in original.) Accordingly, the habeas

6 In her brief and during oral argument before this court, the petitioner
relied on the court’s use of the word ‘‘ ‘additional’ ’’ when it addressed both
counsel during the show cause hearing. Specifically, the petitioner argues
that ‘‘the habeas court’s request for ‘additional’ information suggested that
the habeas court seemed to think that it had a sufficient record upon which
it could issue a decision on whether good cause existed. As a result, the
habeas court unintentionally signaled to [the] petitioner and [the] petitioner’s
counsel that any evidence given after [she] submitted her objection would
be, in fact, ‘additional’ to the written proof of good cause already submitted:
the objection itself.’’

Furthermore, the petitioner argues that her objection ‘‘set forth several
factual assertions upon which, as [she] summated, good cause existed. . . .
These factual assertions amounted to a similar type of unsworn assertion
that often arises in litigation: an offer of proof.’’ These factual assertions
include ‘‘her age, mental illness, inability to understand postconviction pro-
ceedings, and her reliance on the assistance of others . . . .’’ Moreover,
the petitioner asserts that, ‘‘according to [our] Supreme Court,’’ her written
objection ‘‘may have [been] the preferable form of evidence of good cause.’’
(Emphasis omitted.) We disagree.

‘‘An offer of proof, properly presented, serves three purposes. First, it
should inform the court of the legal theory under which the offered evidence
is admissible. Second, it should inform the trial judge of the specific nature
of the offered evidence so that the court can judge its admissibility. Third,
it thereby creates a record adequate for appellate review.’’ (Internal quotation
marks omitted.) Doyle v. Kamm, 133 Conn. App. 25, 36–37 n.7, 35 A.3d 308
(2012). In contrast, ‘‘evidence . . . is the means by which alleged matters
of fact are properly submitted to the trier of fact for the purpose of proving
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court did not abuse its discretion in determining that
the petitioner had failed to establish good cause to
overcome the statutory presumption of unreasonable
delay.

Therefore, we conclude that the petitioner has failed
to demonstrate that her claim involves issues that are
debatable among jurists of reason, a court could resolve
the issue in a different manner, or the questions pre-
sented are adequate to deserve encouragement to pro-
ceed further. Thus, the habeas court did not abuse its
discretion in denying the petition for certification to
appeal.7

a fact in issue.’’ (Internal quotation marks omitted.) Travelers Property &
Casualty Co. v. Christie, 99 Conn. App. 747, 761, 916 A.2d 114 (2007).
Accordingly, we disagree with the petitioner’s assertion that, were her objec-
tion to be considered an offer of proof, it would constitute evidence sufficient
to demonstrate good cause. To the contrary, if the objection was in fact an
offer of proof, it should have been followed by the presentation of evidence
when the court gave the petitioner an opportunity to do so, an opportunity
that the petitioner declined.

Even if, however, the court in fact considered the representations in the
petitioner’s objection as evidence, the court did not abuse its discretion in
determining that the objection, in and of itself, was insufficient to establish
good cause because it did not provide the necessary information connecting
her alleged reasons with her failure to timely file her habeas petition. There-
fore, although our Supreme Court may have contemplated circumstances
under which a petitioner might not need to produce evidence, beyond the
court accepting the representations of the petitioner in an objection to a
request for an order to show cause as true, this is not one of them. See
Kelsey v. Commissioner of Correction, supra, 329 Conn. 723 (‘‘[t]he lack
of specific statutory contours as to the required meaningful opportunity
suggests that the legislature intended for the court to exercise its discretion
in determining, considering the particular circumstances of the case, what
procedures should be provided to the petitioner . . . consistent with the
requirements of due process, to rebut the statutory presumption’’ (internal
quotation marks omitted)).

7 In her reply and supplemental briefs, the petitioner argues that, because
the habeas court did not have the guidance of Kelsey v. Commissioner of
Correction, supra, 343 Conn. 424, when it considered whether there was
good cause for the delay in the filing of her petition, this case should
be remanded for further proceedings. The petitioner has not directed our
attention to any guidance in Kelsey that would have required the habeas
court in her case to have undertaken a different analysis with respect to
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The appeal is dismissed.

In this opinion the other judges concurred.

the claims she raised in her objection to the respondent’s motion for an
order to show cause. We therefore decline the petitioner’s invitation to
remand this case for further proceedings.


