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Syllabus

The respondent mother appealed to this court from the judgment of the
trial court terminating her parental rights with respect to her minor
daughter, D. The petitioner father and the mother had married while
he was in the United States Navy in California. After his deployment to
the east coast, he and the mother divorced in 2014, and the mother was
granted physical custody of D and the father was granted visitation
rights. After a separate custody trial in the District of Columbia, the
court granted the father physical custody of D and visitation rights to
the mother. In 2015, after the father married S, a court in Maryland
modified the custody and visitation order, permitting the father to move
to Connecticut. The mother’s last visit with D occurred in 2017, before
the father moved to Connecticut and the mother moved back to Califor-
nia. Twice while the father, S and D lived in Connecticut, the Navy
deployed him for periods of approximately six months at sea, which
the mother claimed interfered with her ability to establish a relationship
with D. In 2018, D began behavioral health treatment with L, an advanced
practice registered nurse. In March, 2018, the Superior Court in Norwich
held a hearing on a motion the father had filed to modify the Maryland
custody and visitation order. After a hearing, which the mother did not
attend, the court ordered that the father would maintain sole legal and
physical custody of D and that the mother would be permitted to visit
D at the father’s discretion upon proof of substance abuse counseling,
completion of a parenting course and reunification therapy. The father
then filed a petition to terminate the mother’s parental rights with respect
to D on, inter alia, the statutory (§ 45a-717 (g) (2) (C)) ground that
she had no ongoing parent-child relationship with D. Prior to trial, the
Department of Children and Families completed a social study in which
it recommended termination of the mother’s parental rights. The trial
court, in terminating the mother’s parental rights, found that D, who
was nine years old at the time of the termination hearing, did not have
any present positive memories of her mother, whom she referred to at
times as her ‘‘other mother,’’ her grandmother and her father’s sister,
and that D’s memories of her mother did not involve pleasant things,

* In accordance with the spirit and intent of General Statutes § 46b-142
(b) and Practice Book § 79a-12, the names of the parties involved in this
appeal are not disclosed. The records and papers of this case shall be open
for inspection only to persons having a proper interest therein and upon
order of the Appellate Court.



Page 3ACONNECTICUT LAW JOURNALAugust 30, 2022

214 Conn. App. 604 AUGUST, 2022 605

In re Delilah G.

which included her memory that the mother had pushed the father down
some stairs. The trial court further concluded that the interference
exception to the ongoing parent-child relationship ground for termina-
tion of parental rights was inapplicable and that the mother had made
minimal efforts to maintain a relationship with D. On appeal, the mother
claimed, inter alia, that the trial court, in concluding that she had no
ongoing parent-child relationship with D, failed to consider the father’s
interference with the development of that relationship and D’s positive
feelings toward her. Held:

1. The respondent mother could not prevail on her claim that the trial court
improperly concluded that the petitioner father had established the
ground of no ongoing parent-child relationship by clear and convincing
evidence: the cumulative effect of the evidence was sufficient to justify
the trial court’s determinations that D had no present, positive memories
of the respondent mother and, thus, that there was no ongoing parent-
child relationship between them; moreover, contrary to the mother’s
assertion that D had many present, positive memories of her, including
that D referred to the mother as her other mother, that she spoke with
the mother on S’s phone when she was six years old, that D sometimes
discussed with L her memories of the mother, but with no contexts or
time frames, and that D stated that one time the mother gave her a lot
of toys, that evidence could not be construed as evidence of present
memories or feelings that was positive in nature, especially as there
was evidence that the mother gave D the toys after she had hit D in
the mouth with a hairbrush.

2. The trial court properly determined that the respondent mother failed to
establish that the actions of the petitioner father rendered inevitable
her lack of a relationship with D: contrary to the mother’s contention,
the 2018 court order did not bar her from visiting with D but, rather,
permitted visitation at the father’s discretion upon proof that she had
completed substance abuse counseling, a parenting course and reunifica-
tion therapy, the court order did not preclude the mother from speaking
with D by phone or mailing her letters or gifts, and the mother produced
no credible evidence that she had engaged in the services prescribed
in the court’s order or that she sought to modify the court order before
the filing of the termination of parental rights petition; moreover, the
father’s insistence that she abide by the court’s orders, his refusal to
let her visit D when she did not adhere to the court-ordered visitation
schedule, and his deployments at sea and their effects on the mother’s
ability to visit with D, which the court considered, did not constitute
interference with her relationship with D; furthermore, the mother pre-
sented no evidence regarding the quality and nature of her relationship
with D before the father’s alleged interference, and she made minimal
effort to maintain a relationship with D, as she had custody of her for
the first three years of her life, court-ordered visitation in the years
since the original judgment transferred custody to the father, and the
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opportunity to maintain contact and a relationship with D through phone
calls, letters and gifts.

3. The evidence was sufficient to support the trial court’s conclusion that
allowing further time for the reestablishment of a parent-child relation-
ship between D and the respondent mother would be detrimental to
D’s best interests: the court did not improperly rely on L’s statement,
as the mother claimed, that D could experience emotional distress if
she had contact with her mother, as the court was entitled to give great
weight to the statements of professionals such as L, other evidence such
as the department’s social study supported the court’s determination,
and the court already had found that D had no relationship with her
mother; moreover, D had negative memories of or feelings toward her
mother, who presented no evidence that she ever engaged in the services
prescribed in the court’s 2018 visitation order or sought to modify that
order and the evidence showed that the mother had hit D and pushed
the petitioner father down some stairs; furthermore, the evidence
showed that D had lived with her father and S since they married, and
that her father and S, whom D referred to as her mother, were meeting
her needs.

Argued February 28—officially released August 24, 2022**

Procedural History

Petition by the father to terminate the parental rights
of the respondent mother with respect to their minor
child, brought to the New London Regional Children’s
Probate Court and transferred to the Superior Court in
the judicial district of New London, Juvenile Matters
at Waterford, where the petition was withdrawn in part;
thereafter, the case was tried to the court, Hoffman, J.;
judgment terminating the respondent mother’s parental
rights, from which the respondent mother appealed to
this court. Affirmed.

Benjamin M. Wattenmaker, assigned counsel, for the
appellant (respondent mother).

Matthew C. Eagan, assigned counsel, for the appellee
(petitioner).

** August 24, 2022, the date that this decision was released as a slip
opinion, is the operative date for all substantive and procedural purposes.
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Opinion

ELGO, J. The respondent mother, Amanda L., appeals
from the judgment of the trial court granting the petition
of the petitioner father, Juan G., to terminate her paren-
tal rights with respect to her minor daughter, Delilah
G. On appeal, the respondent claims that the court
improperly determined that (1) there was no ongoing
parent-child relationship between her and Delilah pur-
suant to General Statutes § 45a-717 (g) (2) (C)1 and (2)
she had abandoned Delilah pursuant to § 45a-717 (g)
(2) (A). We affirm the judgment of the trial court.

The following facts and procedural history are rele-
vant to the respondent’s appeal. The petitioner and the
respondent met in 2010 in Norfolk, Virginia. In the
spring of 2011, the petitioner learned that the respon-
dent was pregnant with Delilah. At the time, the peti-
tioner, who had enlisted in the United States Navy in
November, 2007, was preparing to move to California
due to a military relocation. In August, 2011, the peti-
tioner moved to San Diego, California, in accordance
with the orders he had received from the Navy. Delilah
was born in December, 2011, in Oregon while the peti-
tioner was deployed. When the petitioner completed
his deployment in March, 2012, he visited the respon-
dent and Delilah in Oregon. Shortly thereafter, in May,
2012, the respondent2 and the petitioner married.3 The
respondent and Delilah then moved to San Diego to live
with the petitioner. When the petitioner was deployed
to the east coast in August, 2013, the family relocated
to the Washington, D.C., area.

1 Although § 45a-717 (g) was the subject of technical amendments in 2019;
see Public Acts 2019, No. 19-189, § 10; those amendments have no bearing
on the merits of this appeal. In the interest of simplicity, we refer to the
current revision of the statute.

2 The respondent also has two children from a previous marriage.
3 Delilah is the only child born of the petitioner and the respondent’s

relationship.
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Throughout their marriage, the respondent and the
petitioner’s relationship was filled with ongoing prob-
lems and domestic violence. In May, 2014, the parties
divorced. At that time, Delilah was approximately two
and one-half years old. While the divorce was pending,
the respondent had physical custody of Delilah and the
petitioner had visitation time with Delilah. Later in 2014,
a separate custody trial took place. The Superior Court
of the District of Columbia issued a custody order on
November 14, 2014, granting the petitioner physical cus-
tody of Delilah and providing the respondent with visita-
tion rights. At the time the petitioner was granted physi-
cal custody of Delilah, she was almost three years old.

Thereafter, on October 9, 2015, both parties agreed
to modify the custody and visitation order. Pursuant
to the parties’ agreement, and based on the evidence
presented, on October 14, 2015, the Superior Court of
the District of Columbia ordered that ‘‘the [respondent]
shall have visitation with the minor child on alternate
weekends. [The respondent] shall pick up the minor
child from her school at the end of the school day on
Fridays and drop off the minor child on Sundays at 6
p.m. at the visitor’s center on [the] base . . . . [I]f [the
respondent’s] visitation with the minor child coincides
with a Monday holiday, the minor child shall remain
with [the respondent] during the Monday holiday. [The
respondent] shall drop off the minor child on Monday
at 6 p.m. at the visitor’s center on [the] base . . . .’’
(Footnote omitted.) At the time this order was issued,
Delilah was almost four years old.

In 2015, the petitioner married Sara G., who has four
children from a previous marriage. The petitioner and
Sara G. also have two children from their marriage.

On September 29, 2016, when Delilah was almost five
years old, the Circuit Court for Prince George’s County,
Maryland, modified the previous visitation order. The
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order prescribed that, ‘‘during every even number of
years, [the respondent] will have the child during
Thanksgiving, and Thanksgiving will be defined as Tues-
day evening to Sunday evening . . . . [D]uring every
odd number of years, [the respondent] will have the
child from December 23 to December 30 . . . . [D]ur-
ing the summer, the [respondent] will have the child
from the last week of June until the second week of
August . . . . [T]he [petitioner] shall have the child on
Father’s Day weekend, and the [respondent] shall have
the child on Mother’s Day weekend . . . .’’ The order
also permitted the petitioner to relocate to Connecticut.
Specifically, the court order provided that the petitioner
‘‘shall have permission to relocate to Connecticut, and
after [he] has relocated, the [respondent] will have visi-
tation with the minor child, Delilah . . . any three day
weekend (no school) . . . .’’ The order also stated that,
‘‘[u]ntil the [petitioner] deploys or relocates out of state,
the [respondent] will maintain every other weekend
visitation . . . . [A]fter relocation, the [respondent] is
responsible for the pickup of the child and the [peti-
tioner] is responsible for the return of the child . . . .’’
Thus, the petitioner maintained custody of Delilah while
the respondent maintained visitation rights.

The respondent’s last in-person visit with Delilah
occurred in February, 2017, before the petitioner moved
to Connecticut in March of that year. At the time of
that last in-person visit, Delilah was five years old. The
respondent continued to live in the Washington, D.C.,
area until the spring of 2018, at which point she moved
back to California.

Delilah currently resides with the petitioner, her step-
mother, Sara G., and her seven siblings in Connecticut.
She has received behavioral health treatment from Amy
Lane, an advanced practice registered nurse, since 2018.
Since moving to Connecticut, the petitioner has been



Page 8A CONNECTICUT LAW JOURNAL August 30, 2022

610 AUGUST, 2022 214 Conn. App. 604

In re Delilah G.

deployed twice—once in 2017 and once in 2019—both
times for a period of approximately six months.

In February, 2018, the petitioner filed a motion in
Connecticut for modification of the custody and visita-
tion order. A hearing on the motion was held at the
Superior Court in the judicial district of New London
at Norwich on March 29, 2018,4 at which the respondent
was not present.5 In a written order, the court found
that the respondent had actual notice of the proceeding
but had elected not to appear. The court ordered that
‘‘[the petitioner] shall maintain sole legal and physical
custody of the minor child Delilah . . . . [The respon-
dent] shall have access at the [petitioner’s] discretion
following proof of substance abuse counseling, comple-
tion of a parenting course and reunification therapy.’’
When this court order was issued, Delilah was six
years old.

On March 25, 2019, the petitioner filed the petition
to terminate the parental rights of the respondent in
the New London Regional Children’s Probate Court. At
the time the petition was filed, Delilah was seven years
old. In the petition, the petitioner alleged: (1) no ongoing
parent-child relationship existed between the respon-
dent and Delilah pursuant to § 45a-717 (g) (2) (C); (2)
the respondent had abandoned Delilah pursuant to
§ 45a-717 (g) (2) (A); and (3) the respondent had failed

4 Neither the respondent nor the petitioner was represented by counsel
during the March 29, 2018 hearing.

5 At the trial on the petition to terminate the respondent’s parental rights,
the respondent testified that she was not aware of the March 29, 2018 court
date and had learned of the scheduled hearing only after it already had
occurred. According to the respondent, she was in Connecticut the week
of March 29, 2018, but only to visit Delilah.

In its memorandum of decision, the court found that the respondent’s
testimony that she was unaware of the court date was not credible given
the fact that she ‘‘ ‘just happened’ ’’ to be in Connecticut at the time of
the hearing. On appeal, the respondent does not contest the propriety of
this finding.
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to rehabilitate herself pursuant to § 45a-717 (g) (2)
(D) (i).

A Probate Court study for termination of parental
rights (study) was completed on June 13, 2019, by Mar-
cus Hilario, a social worker for the Department of Chil-
dren and Families (department). The study recom-
mended that the parental rights of the respondent be
terminated with respect to Delilah. On January 14, 2020,
Hilario completed an addendum to the study (adden-
dum). The addendum also recommended that the
respondent’s parental rights be terminated.

The petition was transferred to the Superior Court
for Juvenile Matters at Waterford. The respondent con-
tested the petition, and a trial was held on April 1, 2021.6

Delilah was nine years old at the time of trial. At the
start of trial, counsel for the petitioner withdrew the
failure to rehabilitate ground. The court then heard
testimony from the petitioner, the respondent, Sara G.,
and Hilario. Six exhibits were entered into evidence
by the petitioner, and five exhibits were entered into
evidence by the respondent.7

In its memorandum of decision dated July 28, 2021,
the court found that the petitioner had proven, by clear
and convincing evidence, the grounds of no ongoing
parent-child relationship pursuant to § 45a-717 (g) (2)
(C) and abandonment pursuant to § 45a-717 (g) (2) (A).
The court, thus, terminated the parental rights of the
respondent as to Delilah, and this appeal followed.

On appeal, the respondent claims that the court
improperly determined that (1) there was no ongoing

6 Both the petitioner and the respondent were represented by counsel
during the trial on the petition to terminate the parental rights of the respon-
dent.

7 The court also took judicial notice of the New London Regional Children’s
Probate Court file.
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parent-child relationship between her and Delilah pur-
suant to § 45a-717 (g) (2) (C); and (2) she had aban-
doned Delilah pursuant to § 45a-717 (g) (2) (A).

Before considering those claims, we begin by setting
forth the legal principles and standards of review that
govern our analysis. ‘‘[Section] 45a-715 (a) (2) permits
a child’s guardian, among others, to petition the Probate
Court to terminate the parental rights of that child’s
parent(s). In order to terminate a parent’s parental
rights under § 45a-717, the petitioner is required to
prove, by clear and convincing evidence, that any one
of the seven grounds for termination delineated in § 45a-
717 (g) (2) exists and that termination is in the best
interest of the child. . . . Those seven grounds are:
abandonment, acts of parental commission or omission,
no ongoing parent-child relationship, neglect/abuse,
failure to rehabilitate, causing the death of another
child, or committing a sexual assault that results in the
conception of the child.’’ (Citations omitted; footnote
omitted; internal quotation marks omitted.) In re Jacob
W., 178 Conn. App. 195, 203–204, 172 A.3d 1274 (2017),
aff’d, 330 Conn. 744, 200 A.3d 1091 (2019).

‘‘Nonconsensual termination proceedings involve a
two step process: an adjudicatory phase and a disposi-
tional phase. . . . In the adjudicatory phase, the trial
court determines whether one of the statutory grounds
for termination of parental rights exists by clear and
convincing evidence. . . . If the trial court determines
that a statutory ground for termination exists, it pro-
ceeds to the dispositional phase. In the dispositional
phase, the trial court determines whether the termina-
tion of parental rights is in the best interests of the
child. . . . The dispositional phase, like its adjudica-
tory cousin, also must be supported on the basis of clear
and convincing evidence.’’ (Citations omitted; internal
quotation marks omitted.) In re Alissa N., 56 Conn.
App. 203, 207–208, 742 A.2d 415 (1999), cert. denied,
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252 Conn. 932, 746 A.2d 791 (2000). Section 45a-717 (i)
requires the court, in all cases except those in which
termination is based on consent, in determining
whether termination is in the child’s best interest, to
consider and make written findings regarding six sepa-
rate factors.8

Our Supreme Court has cautioned that, ‘‘[i]n interpre-
ting the parameters of [§ 45a-717 (g)], we must be mind-
ful of what is at stake. [T]he termination of parental
rights is defined, in [what is now General Statutes § 45a-
707 (8)], as the complete severance by court order of the
legal relationship, with all its rights and responsibilities,
between the child and [the] parent . . . . It is, accord-
ingly, a most serious and sensitive judicial action. . . .
Although the severance of the parent-child relationship
may be required under some circumstances, the United
States Supreme Court has repeatedly held that the inter-
est of parents in their children is a fundamental constitu-
tional right that undeniably warrants deference and,

8 The court must consider: ‘‘(1) The timeliness, nature and extent of ser-
vices offered, provided and made available to the parent and the child by
a child-placing agency to facilitate the reunion of the child with the parent;
(2) the terms of any applicable court order entered into and agreed upon
by any individual or child-placing agency and the parent, and the extent to
which all parties have fulfilled their obligations under such order; (3) the
feelings and emotional ties of the child with respect to the child’s parents,
any guardian of the child’s person and any person who has exercised physical
care, custody or control of the child for at least one year and with whom
the child has developed significant emotional ties; (4) the age of the child;
(5) the efforts the parent has made to adjust such parent’s circumstances,
conduct or conditions to make it in the best interest of the child to return
the child to the parent’s home in the foreseeable future, including, but not
limited to, (A) the extent to which the parent has maintained contact with
the child as part of an effort to reunite the child with the parent, provided
the court may give weight to incidental visitations, communications or contri-
butions and (B) the maintenance of regular contact or communication with
the guardian or other custodian of the child; and (6) the extent to which a
parent has been prevented from maintaining a meaningful relationship with
the child by the unreasonable act or conduct of the other parent of the
child, or the unreasonable act of any other person or by the economic
circumstances of the parent.’’ General Statutes § 45a-717 (i).
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absent a powerful countervailing interest, protection.’’
(Internal quotation marks omitted.) In re Jacob W., 330
Conn. 744, 756, 200 A.3d 1091 (2019); see also In re
Juvenile Appeal (83-CD), 189 Conn. 276, 295, 455 A.2d
1313 (1983) (noting that ‘‘it is both a fundamental right
and the policy of this state to maintain the integrity of
the family’’). ‘‘Termination of parental rights does not
follow automatically from parental conduct justifying
the removal of custody. The fundamental liberty inter-
est of natural parents in the care, custody, and manage-
ment of their child does not evaporate simply because
they have not been model parents or have lost tempo-
rary custody of their child to the [s]tate. Even when
blood relationships are strained, parents retain a vital
interest in preventing the irretrievable destruction of
their family life.’’ (Internal quotation marks omitted.)
In re Jessica M., 217 Conn. 459, 465, 586 A.2d 597 (1991).

‘‘Section [45a-717 (g)] carefully sets out . . . [the]
situations that, in the judgment of the legislature, consti-
tute countervailing interests sufficiently powerful to
justify the termination of parental rights in the absence
of consent.’’ (Internal quotation marks omitted.) In re
Oreoluwa O., 321 Conn. 523, 532, 139 A.3d 674 (2016).
‘‘[The petitioner], in petitioning to terminate those
rights, must allege and prove [by clear and convincing
evidence] one or more of the statutory grounds.’’ (Inter-
nal quotation marks omitted.) In re Michael M., 29
Conn. App. 112, 118, 614 A.2d 832 (1992). ‘‘Clear and
convincing proof is a demanding standard denot[ing] a
degree of belief that lies between the belief that is
required to find the truth or existence of the [fact in
issue] in an ordinary civil action and the belief that is
required to find guilt in a criminal prosecution. . . .
[The burden] is sustained if evidence induces in the
mind of the trier a reasonable belief that the facts
asserted are highly probably true, that the probability
that they are true or exist is substantially greater than
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the probability that they are false or do not exist.’’
(Internal quotation marks omitted.) In re Carla C., 167
Conn. App. 248, 258, 143 A.3d 677 (2016). ‘‘In contrast
to custody proceedings, in which the best interests of
the child are always the paramount consideration and
in fact usually dictate the outcome, in termination pro-
ceedings the statutory criteria must be met before termi-
nation can be accomplished and adoption proceedings
begun.’’ (Internal quotation marks omitted.) In re
Michael M., supra, 118.

On appeal, we review the court’s conclusion that a
ground for termination of parental rights has been
proven for sufficiency of the evidence. See, e.g., In
re Tresin J., 334 Conn. 314, 322, 222 A.3d 83 (2019)
(‘‘Although the trial court’s subordinate factual findings
are reviewable only for clear error, the court’s ultimate
conclusion that a ground for termination of parental
rights has been proven presents a question of eviden-
tiary sufficiency. . . . That conclusion is drawn from
both the court’s factual findings and its weighing of the
facts in considering whether the statutory ground has
been satisfied. . . . On review, we must determine
whether the trial court could have reasonably con-
cluded, upon the facts established and the reasonable
inferences drawn therefrom, that the cumulative effect
of the evidence was sufficient to justify its [ultimate
conclusion]. . . . When applying this standard, we
construe the evidence in a manner most favorable to
sustaining the judgment of the trial court.’’ (Internal
quotation marks omitted.)); see also In re Mariana A.,
181 Conn. App. 415, 428, 186 A.3d 83 (2018) (‘‘In an
appeal from the granting of a petition [to terminate
parental rights], our Supreme Court has indicated that
the court’s ultimate conclusion as to whether a ground
for termination of parental rights has been proven pre-
sents a question of evidentiary sufficiency. . . . Thus,
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in reviewing the granting of a petition, we must deter-
mine whether the trial court could have reasonably
concluded, upon the facts established and the reason-
able inferences drawn therefrom, that the cumulative
effect of the evidence was sufficient to justify its [ulti-
mate conclusion].’’ (Citations omitted; internal quota-
tion marks omitted.)).

To the extent we are required to construe the terms
of a ground for termination of parental rights or its
applicability to the facts of the case, however, our
review is plenary. See, e.g., In re Tresin J., supra, 334
Conn. 322; see also In re November H., 202 Conn. App.
106, 132, 243 A.3d 839 (2020) (‘‘[t]he applicability of
the interference exception under the facts of this case
presents a question of law over which we exercise ple-
nary review’’).

Last, to the extent that we are required to review
the court’s subordinate factual findings, we apply the
clearly erroneous standard of review. See, e.g., In re
Jacob W., supra, 330 Conn. 754 (explaining that applica-
ble standard of review for subordinate factual findings
is clear error). ‘‘A [subordinate factual] finding is clearly
erroneous when either there is no evidence in the record
to support it, or the reviewing court is left with the
definite and firm conviction that a mistake has been
made. . . . [G]reat weight is given to the judgment of
the trial court because of [the trial court’s] opportunity
to observe the parties and the evidence. . . . [An appel-
late court does] not examine the record to determine
whether the trier of fact could have reached a conclu-
sion other than the one reached. . . . [Rather] every
reasonable presumption is made in favor of the trial
court’s ruling.’’ (Internal quotation marks omitted.) In
re November H., supra, 202 Conn. App. 123. With these
legal principles in mind, we turn to the respondent’s
claims.
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The respondent claims that there is insufficient evi-
dence in the record to support the court’s conclusion
that there was no ongoing parent-child relationship
between her and Delilah pursuant to § 45a-717 (g) (2)
(C). Specifically, the respondent claims that the court
improperly concluded that the petitioner had estab-
lished the ground of no ongoing parent-child relation-
ship by clear and convincing evidence because (1) Deli-
lah has present positive memories of her, (2) the
petitioner interfered with her relationship with Delilah,
and (3) allowing additional time for the reestablishment
of the parent-child relationship would not be detrimen-
tal to Delilah’s best interests. We address each of the
respondent’s claims in turn.9

I

We begin with the respondent’s claim that the court
improperly granted the petition to terminate her paren-
tal rights pursuant to § 45a-717 (g) (2) (C) because Deli-
lah has present positive memories of her.

The following additional procedural history is rele-
vant to our resolution of the respondent’s claim. Evi-
dence relating to whether Delilah has present positive
memories of the respondent was presented at trial. This
evidence includes the testimony of Hilario, the peti-
tioner, Sara G., and two exhibits—the study and adden-
dum—both composed by Hilario.

9 The respondent also claims that the court improperly determined, pursu-
ant to § 45a-717 (g) (2) (A), that she had abandoned Delilah. We note that,
‘‘[i]n the present case, for the respondent to prevail, [she] must successfully
challenge both of the bases of the judgment terminating [her] parental rights.
. . . If either of the grounds on which the trial court relied are upheld on
appeal, the termination of parental rights must stand.’’ (Citation omitted;
internal quotation marks omitted.) In re Lukas K., 120 Conn. App. 465, 484
n.11, 992 A.2d 1142 (2010), aff’d, 300 Conn. 463, 14 A.3d 990 (2011). Because
we conclude that the court did not err in terminating the respondent’s
parental rights based on the lack of an ongoing parent-child relationship
between her and Delilah, we do not address whether the court erred in
terminating her parental rights based on abandonment.
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At trial, Hilario testified as to his interactions with
Delilah. Hilario had interviewed Delilah alone on two
separate occasions—once in preparation for composing
the study and again in preparation for composing the
addendum. According to Hilario, Delilah ‘‘had very few
memories of [the respondent].’’ At trial, when asked
whether Delilah had made any statements regarding
any positive memories of the respondent, Hilario
responded, ‘‘[n]o.’’

In the study, Hilario reported that he conducted a
visit to Delilah’s home on May 29, 2019. During this visit,
he conducted an interview of Delilah alone. Consistent
with his trial testimony, Hilario noted in his study that,
during the interview, ‘‘Delilah referred to [the respon-
dent] as her father’s sister. Delilah reported that she
saw [the respondent] a long time ago, but could not
remember a time frame. Delilah indicated that [the
respondent] was mean and one time pushed [the peti-
tioner] down some stairs. Delilah stated that she could
not remember other mean things that [the respondent]
did.’’ Hilario also had spoken with Delilah’s counselor,
Lane, on June 10, 2019, in preparation for composing
the study. According to the study, ‘‘Lane indicated that
Delilah briefly stated that [the respondent] hit her in
the face with a hairbrush, however, Delilah did not
disclose any further details and did not have a time
frame as to when this happened.’’ Hilario testified at
trial that Lane had informed him that ‘‘Delilah had some
memories of [the respondent], I believe, like getting hit
in the face with a brush . . . .’’

During Hilario’s second interview with Delilah, the
two again discussed the respondent. When Hilario
asked Delilah if she knew who the respondent was, the
addendum notes that Delilah stated that ‘‘[the respon-
dent] is my other mother.’’ (Internal quotation marks
omitted.) Hilario wrote in the addendum, ‘‘Delilah
reported that [the respondent] pushed [the petitioner]
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down a flight of stairs but did not have a time frame
as to when this incident occurred. Delilah also stated
that [the respondent] gave her a lot of toys and a bloody
something when she was a baby. Delilah did not provide
further details as to what the bloody something was.
Delilah stated that she last spoke to [the respondent]
when she was six years old on mommy’s phone (refer-
ring to [Sara G.]). Delilah did not have a time frame
as to when she last visited with [the respondent] but
indicated that [she] lived in another state.’’ (Internal
quotation marks omitted.) Hilario testified at trial that
Delilah ‘‘remembered [the respondent] giving her a
bloody something but then had no details after that.’’
The addendum further stated that Lane had reported
to Hilario that Delilah does not discuss the respondent
with her. According to Hilario’s testimony, ‘‘[Lane]
reported that the topic of [the respondent] was not
discussed.’’

The petitioner also testified at trial. According to his
testimony, while he and the respondent were living in
San Diego, the respondent had pushed him down a
flight of stairs in the presence of Delilah. Sara G. also
testified at trial. She averred that, during one therapy
session in which she was present, Delilah told her thera-
pist that ‘‘[the respondent] was mean to her, and that
[the respondent] had hit her in the mouth with [a] hair-
brush and made her mouth bleed and then took her to
the store to buy her toys. And then, after that incident,
she refused to talk about anything related to [the
respondent].’’

The petitioner further testified that, after he moved
with Delilah to Connecticut in 2017, ‘‘[t]here was one
phone call in which [the respondent] spoke with Deli-
lah, and it was for approximately thirty seconds.’’ At
the time, the petitioner was on deployment, and so the
phone call was facilitated by Sara G. The petitioner
testified that, while he was deployed, he would leave
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a cell phone at his home and Sara G. would check the
phone at least once a week. The petitioner testified that,
on one occasion, Sara G. had allowed the respondent
to speak by phone with Delilah in a call that lasted
for thirty seconds. The petitioner testified that the call
lasted only thirty seconds because ‘‘Delilah did not
know who she was talking to and, after a brief conversa-
tion, said okay, goodbye grandma or I love you, too,
grandma.’’ Sara G. similarly reported that, after the
respondent had sent a text message to the petitioner’s
phone on Delilah’s birthday requesting to speak with
Delilah, the respondent and Delilah spoke by phone for
thirty seconds. When asked why the phone call was so
short, Sara G. testified: ‘‘I couldn’t tell you why. I gave
the phone to Delilah. [The respondent] told her happy
birthday and that she loved her, and—then Delilah said
goodbye, and at the end of the phone call she said, I
love you, grandma, and handed the phone back.’’

On the basis of the evidence presented at trial, the
court found the following facts in its memorandum of
decision: ‘‘Delilah refers to [the respondent] as her
‘other mother.’ Delilah reported [that] she remembers
[the respondent] pushing [the petitioner] down a flight
of stairs but does not have a time frame and that [the
respondent] gave her a lot of toys and a ‘bloody some-
thing’ when she was a baby. Delilah also remembers
talking to [the respondent] on ‘mommy’s phone,’ refer-
ring to Sara G.’s phone, when she was six years old.
Delilah ended the call saying goodbye to ‘grammy.’ . . .
Delilah has not had an in-person visit with [the respon-
dent] since 2017, and therefore no relationship that
ordinarily develops as a result of the parent having met
the physical, emotional, moral and educational needs of
the child. Delilah does not recognize [the respondent’s]
voice on the phone and refers to her as her ‘other
mother.’ Delilah has no relationship with [the respon-
dent].’’ On the basis of these factual findings, the court
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concluded that ‘‘Delilah has no present positive memo-
ries of [the respondent], and her memories are not of
pleasant things.’’

On appeal, the respondent contends that there is
insufficient evidence in the record to support the court’s
conclusion that Delilah does not have present positive
memories of the respondent. We disagree.

Section 45a-717 (g) provides in relevant part: ‘‘[T]he
court may approve a petition terminating the parental
rights . . . if it finds, upon clear and convincing evi-
dence, that (1) the termination is in the best interest
of the child, and (2) . . . (C) there is no ongoing parent-
child relationship which is defined as the relationship
that ordinarily develops as a result of a parent having
met on a continuing, day-to-day basis the physical, emo-
tional, moral and educational needs of the child and to
allow further time for the establishment or reestablish-
ment of the parent-child relationship would be detri-
mental to the best interests of the child . . . .’’ Our
Supreme Court has ‘‘explained that the inquiry under
§ 45a-717 (g) (2) (C) is a two step process. First, the
court must determine whether the petitioner has proven
the lack of an ongoing parent-child relationship. Only
if the court answers that question in the affirmative
may it turn to the second part of the inquiry, namely,
whether allowance of further time for the establishment
or reestablishment of the relationship would be con-
trary to the child’s best interests.’’ (Internal quotation
marks omitted.) In re Jacob W., supra, 330 Conn. 755.

This statutory ground for termination of an individu-
al’s parental rights was created via No. 74-164, § 6, of
the 1974 Public Acts (P.A. 74-164) and was intended to
be a ‘‘no-fault’’ statutory ground for termination. See
In re Juvenile Appeal (Anonymous), 177 Conn. 648,
669, 420 A.2d 875 (1979) (referring to no ongoing parent-
child relationship ground for termination of parental
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rights as ‘‘ ‘no-fault’ statutory ground’’); see also In re
Juvenile Appeal (Anonymous), 181 Conn. 638, 645, 436
A.2d 290 (1980) (‘‘[i]t is clear that the legislature
intended that even without fault on the part of the
parent a child should be able to be freed for adoption
where there is no ongoing child-parent relationship and
where the period of time predictably necessary to estab-
lish or reestablish a parent-child relationship with the
natural parent would be detrimental to the child’s best
interest’’). The prior version of the statute, enacted into
law by No. 73-156, § 7, of the 1973 Public Acts, allowed
petitions for the termination of parental rights to be
filed in the Probate Court, in the absence of consent,
based only on certain ‘‘fault’’ grounds such as abandon-
ment, neglect, or physical or mental disability. Probate
Judge Glenn Knierim, head of the committee of probate
judges and clerks, and a representative of the then Wel-
fare Department, drafted P.A. 74-164. Judge Knierim
explained at the March 19, 1974 hearing before the
legislature’s Joint Standing Committee on the Judiciary
that the no ongoing parent-child relationship ground
for termination ‘‘allows [a] judge to terminate parental
rights if [the court] believes that no parent/child rela-
tionship exists and [that] to allow time to [develop]
such a relationship would be detrimental [to] the child.’’
Conn. Joint Standing Committee Hearings, Judiciary,
1974 Sess., p. 195, remarks of Judge Knierim.

Since its creation in 1974, this statutory ground for
termination ‘‘has evolved in light of a sparse legislative
history . . . .’’ (Internal quotation marks omitted.) In
re Jacob W., supra, 178 Conn. App. 208. ‘‘In its interpreta-
tion of the language of § 45a-717 (g) (2) (C), this court
has been careful to avoid placing insurmountable bur-
den[s] on noncustodial parents. . . . Because of that
concern, [our Supreme Court has] explicitly rejected a
literal interpretation of the statute, which defines the
relationship as one that ordinarily develops as a result
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of a parent having met on a continuing, day-to-day basis
the physical, emotional, moral and educational needs
of the child . . . .’’ (Internal quotation marks omitted.)
In re Jacob W., supra, 330 Conn. 757. Rather, our
Supreme Court has explained that ‘‘[i]t is reasonable
to read the language of ‘no ongoing parent-child rela-
tionship’ to contemplate a situation in which, regardless
of fault, a child either has never known his or her par-
ents, so that no relationship has ever developed
between them, or has definitively lost that relationship,
so that despite its former existence it has now been
completely displaced. In either case the . . . question
is whether the child has no present memories or feelings
for the natural parent.’’10 In re Juvenile Appeal (Anony-
mous), supra, 177 Conn. 670.

The term ‘‘for,’’ as used in the phrase ‘‘present memo-
ries or feelings for the natural parent,’’ has been inter-
preted to mean ‘‘what is said or felt in favor of someone
or something: pro.’’ (Internal quotation marks omitted.)

10 Although In re Juvenile Appeal (Anonymous), supra, 177 Conn. 648,
concerned General Statutes § 17-43a, the predecessor of General Statutes
§ 17a-112, rather than § 45a-717, it and other cases concerning § 17a-112
are pertinent to our understanding of § 45a-717. ‘‘Because the provisions
governing the termination of parental rights under § 17a-112, which governs
petitions regarding children previously committed to the custody of the
department, and § 45a-717, which is the correspondent statute for proceed-
ings in the Probate Court that governs such petitions brought by private
parties . . . are virtually identical, case law applying either statute is
instructive in termination of parental rights cases.’’ (Citation omitted; inter-
nal quotation marks omitted.) In re Tresin J., supra, 334 Conn. 324 n.8; see
also In re Jessica M., supra, 217 Conn. 468 n.6 (explaining that prior cases
construing no ongoing parent-child relationship ground for termination
found within § 17-43a were applicable to no ongoing parent-child relation-
ship ground for termination found within General Statutes § 45-61f, now
codified at § 45a-717, as statutory language is identical and each statute
‘‘was enacted by [P.A. 74-164], and nothing in the legislative history suggests
that they should be construed differently’’); In re Carla C., supra, 167 Conn.
App. 257 n.12 (‘‘[t]his court has applied the same analytical framework to
petitions to terminate parental rights pursuant to §§ 17a-112 and 45a-717,
the relevant language of which is nearly identical’’ (internal quotation
marks omitted)).



Page 22A CONNECTICUT LAW JOURNAL August 30, 2022

624 AUGUST, 2022 214 Conn. App. 604

In re Delilah G.

In re Juvenile Appeal (84-6), 2 Conn. App. 705, 709,
483 A.2d 1101 (1984), cert. denied, 195 Conn. 801, 487
A.2d 564 (1985). Thus, ‘‘the phrase ‘feelings for the natu-
ral parent’ refers to feelings of a positive nature. It does
not encompass . . . extreme, psychologically corro-
sive and destructive feelings . . . .’’ Id.; see also In
re Jessica M., supra, 217 Conn. 470 (‘‘[T]he standard
contemplates a relationship that has some positive attri-
butes. It is not unlikely that most parent-child relation-
ships in which state intervention is required, including
custody disputes incidental to divorce, will exhibit signs
of strain. While evidence of a child’s ambivalent feelings
toward a noncustodial parent would not alone justify
a finding that no ongoing parent-child relationship
exists, it is nevertheless reasonable to construe this
statutory ground for termination to require a finding
that no positive emotional aspects of the relationship
survive.’’ (Internal quotation marks omitted.)).

Thus, our case law makes clear that the test for
determining whether an ongoing parent-child relation-
ship exists is whether the ‘‘child [has] some present
memories or feelings for the natural parent that are
positive in nature.’’ (Internal quotation marks omitted.)
Id., 469; see also In re Tresin J., supra, 334 Conn. 325
(‘‘[t]he ultimate question is whether the child has some
present memories or feelings for the natural parent
that are positive in nature’’ (emphasis omitted; internal
quotation marks omitted)); In re Jacob W., supra, 330
Conn. 757 (same); In re Emily S., Superior Court, judi-
cial district of New Britain, Juvenile Matters, Docket
No. CP-18-012507-A (April 22, 2001) (same) (reprinted
at 210 Conn. App. 585, 613, 270 A.3d 819), aff’d, 210
Conn. App. 581, 270 A.3d 797, cert. denied, 342 Conn.
911, 271 A.3d 1039 (2022). ‘‘[T]he . . . question is
whether the child has no present [positive] memories
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or feelings for the natural parent.’’ (Internal quotation
marks omitted.) In re Carla C., supra, 167 Conn. App.
266; see also In re Jonathon G., 63 Conn. App. 516, 525,
777 A.2d 695 (2001) (‘‘[f]eelings for the natural parent
connotes feelings of a positive nature only’’ (internal
quotation marks omitted)); In re John G., 56 Conn. App.
12, 23, 740 A.2d 496 (1999) (same); In re Tabitha T.,
51 Conn. App. 595, 602, 722 A.2d 1232 (1999) (same);
In re Kezia M., 33 Conn. App. 12, 21, 632 A.2d 1122
(same), cert. denied, 228 Conn. 915, 636 A.2d 847 (1993).

Our Supreme Court has also clarified that ‘‘[d]ay-to-
day absence alone . . . is insufficient to support a find-
ing of no ongoing parent-child relationship’’ and has
‘‘rejected the notion that termination may be predicated
on the lack of a meaningful relationship, [because] the
statute requires that there be no relationship.’’ (Citation
omitted; emphasis in original; internal quotation marks
omitted.) In re Jacob W., supra, 330 Conn. 757–58. It
thus follows that, ‘‘evidence of a troubled parent-child
relationship [is], without more, insufficient to justify
termination on the basis of no ongoing parent-child
relationship . . . .’’ (Internal quotation marks omit-
ted.) In re Jessica M., supra, 217 Conn. 469–70; see also
In re Juvenile Appeal (Anonymous), supra, 177 Conn.
671 (‘‘[t]he statute does not authorize the termination
of parental rights upon a showing of a troubled relation-
ship, but only upon a showing of no relationship’’).

The statute also does not authorize a court to termi-
nate parental rights simply because the biological par-
ent is not the ‘‘psychological parent’’ of the child, as
such authorization would place an insurmountable bur-
den on noncustodial parents. See In re Jessica M.,
supra, 217 Conn. 470 (‘‘If a court were authorized to find
that day-to-day absence alone proved that no ongoing
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parent child relationship existed, a parent whose child
needed a temporary placement would otherwise have
to consider the risk that his or her parental rights might
be terminated if the guardian subsequently wished to
adopt. Such a standard for termination would create
an incentive for a parent to yield temporary custody to
a stranger rather than to an interested relative who
might develop a strong bond with the child. Creating a
disincentive for a parent to choose the guardian most
likely to love and protect the child while the parent
was unable to provide daily care would contravene the
state’s interests in protecting both family integrity and
the best interests of the child.’’ (Footnote omitted; inter-
nal quotation marks omitted.)); In re Juvenile Appeal
(Anonymous), supra, 177 Conn. 675 (‘‘The fact that the
child may have established a loving relationship with
someone besides [the parent] does not prove the
absence of a [parent-child] relationship. It is insufficient
to prove that the child has developed emotional ties
with another person. Certainly children from two-par-
ent homes may have two psychological parents; even
children whose parents are divorced may retain close
emotional ties to both, although the relationship to one
is maintained solely through visitation. . . . The stat-
ute, however, quite clearly does not authorize termina-
tion upon a showing of no meaningful relationship, but
rather requires that there be no relationship.’’ (Empha-
sis omitted; internal quotation marks omitted.)).

As to noncustodial parents, our Supreme Court has
emphasized that ‘‘[t]he evidence regarding the nature
of the respondent’s relationship with [the] child at the
time of the termination hearing must be reviewed in
the light of the circumstances under which visitation
had been permitted.’’ In re Jessica M., supra, 217 Conn.
473. The fact that a noncustodial parent has had some
contact with the child, however, does not ‘‘preclude a
determination that there [is] no ongoing parent-child
relationship . . . .’’ In re Juvenile Appeal (Anony-
mous), supra, 181 Conn. 646.
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In the present case, the respondent argues that the
court’s conclusion that Delilah has no present positive
memories of her is ‘‘belied by the substantial record
evidence that Delilah has many present positive memo-
ries of [her].’’11 In support of this contention, the respon-
dent relies on the following evidence: (1) when asked
by Hilario if she knew who the respondent was, Delilah
stated that the respondent was her ‘‘ ‘other mother,’ ’’
(2) Delilah did not have a time frame as to when she
last visited with the respondent but indicated that they
lived in another state, (3) Delilah stated that she last
spoke with the respondent when she was six years
old on ‘‘ ‘mommy’s phone’ ’’ (referring to Sara G.), (4)
Delilah sometimes discusses her memories of the
respondent with Lane but with no contexts or time
frames, and (5) Delilah stated that the respondent gave
her a lot of toys. We address each piece of evidence
in turn.

11 The respondent also contends that, by noting that ‘‘Delilah has not
had an in-person visit with [the respondent] since 2017, and therefore no
relationship that ordinarily develops as a result of the parent having met
the physical, emotional, moral and educational needs of the child,’’ the trial
court ignored our Supreme Court’s holding in In re Jacob W., supra, 330
Conn. 757, which explained that the court had ‘‘explicitly rejected a literal
interpretation of the statute, which defines the relationship as one that
ordinarily develops as a result of a parent having met on a continuing day-
to-day basis the physical, emotional, moral and educational needs of the
child . . . .’’ (Internal quotation marks omitted.) We disagree.

Although the trial court noted that ‘‘no relationship that ordinarily devel-
ops as a result of the parent having met the physical, emotional, moral and
educational needs of the child’’ existed between Delilah and the respondent,
it went on to conclude in its memorandum of decision that ‘‘Delilah has no
present positive memories of [the respondent], and her memories are not
of pleasant things.’’ Thus, the trial court clearly did not ignore the holding
of our Supreme Court in In re Jacob W., as the respondent suggests. See
In re Jacob W., supra, 330 Conn. 757 (‘‘The ultimate question is whether
the child has some present memories or feelings for the natural parent that
are positive in nature. . . . [W]e have explicitly rejected a literal interpreta-
tion of the statute, which defines the relationship as one that ordinarily
develops as a result of a parent having met on a continuing, day-to-day basis
the physical, emotional, moral and educational needs of the child.’’ (Citations
omitted; internal quotation marks omitted.)).
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As previously explained, in his addendum, Hilario
reported that, during his second interview with Delilah,
he had asked her if she knew who the respondent was,
and she stated that ‘‘[the respondent] is my other
mother.’’ (Internal quotation marks omitted.) The
respondent asserts that this evidence supports the con-
clusion that Delilah has present positive memories of
her. We are unpersuaded.

That Delilah may recognize the respondent as her
‘‘ ‘other mother’ ’’ is not evidence of a present positive
memory of the respondent. The statement simply indi-
cates that Delilah may recognize who the respondent
is, not that she has any present memories of the respon-
dent that are positive in nature. Our case law instructs
that ‘‘[t]he ultimate question is whether the child has
some present memories or feelings for the natural par-
ent that are positive in nature.’’12 (Emphasis omitted;
internal quotation marks omitted.) In re Tresin J.,
supra, 334 Conn. 325. Thus, the respondent’s reliance on
Delilah’s statement that the respondent is her ‘‘ ‘other

12 The respondent contends that ‘‘positive’’ means ‘‘explicitly laid down;
express; direct; explicit; precise; specific’’ or ‘‘absolute; real; existing in fact
or by the presence of something and not by its absence.’’ We disagree.
‘‘Positive,’’ as used in the context of our cases concerning the no ongoing
parent-child relationship ground for termination, means ‘‘having a good
effect . . . favorable’’ or ‘‘marked by optimism.’’ Merriam-Webster Online
Dictionary, available at https://www.merriam-webster.com/dictionary/posi-
tive (last visited August 19, 2022). For example, in In re Juvenile Appeal
(84-6), supra, 2 Conn. App. 709, this court explained that the term ‘‘for,’’
as used in the phrase ‘‘no present memories or feelings for the natural
parent,’’ means ‘‘what is said or felt in favor of someone or something: pro.’’
(Emphasis added; internal quotation marks omitted.) This court went on to
explain that ‘‘the phrase ‘feelings for the natural parent’ refers to feelings
of a positive nature. It does not encompass . . . extreme, psychologically
corrosive and destructive feelings.’’ Id. Thus, if ‘‘positive’’ meant ‘‘express,’’
‘‘absolute,’’ or ‘‘real’’ as the respondent contends, then ‘‘positive feelings’’
would encompass even psychologically corrosive and destructive feelings.
Because this court previously has made clear that such feelings cannot
properly be characterized as ‘‘positive feelings’’ necessary to show an ongo-
ing parent-child relationship, we decline to apply the definition of ‘‘positive’’
that the respondent suggests.
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mother’ ’’ does not support her assertion that Delilah
has present positive memories of her.13

The addendum composed by Hilario also provided
that ‘‘Delilah did not have a time frame as to when she
had last visited with [the respondent] but indicated
that they lived in another state.’’ This evidence likewise
cannot reasonably be construed to be a present positive
memory. The evidence merely suggests that Delilah
could not remember when the respondent had visited
her last but that Delilah knew that the respondent lived
in a different state. Nothing in this evidence indicates
that Delilah has some present memories or feelings
toward the respondent that are positive in nature. We,
therefore, find the respondent’s reliance on this evi-
dence misplaced.

Hilario also reported in his addendum that Delilah
stated that she last spoke with the respondent when
she was six years old on ‘‘ ‘mommy’s phone’ ’’ (referring
to Sara G.).14 Again, there is no evidence in the record
that this memory is positive in nature. We, thus, find
unavailing the respondent’s contention that Delilah has

13 The respondent also notes that ‘‘there is no evidence that Delilah had
any difficulty with the notion that she has two mother figures in her life:
[the respondent], her biological mother, and Sara G., her custodial mother.
See In re Caleb P., [53 Conn. Supp. 329, 346, 113 A.3d 507 (2014)] (finding
that [respondent] father maintained an ongoing parent-child relationship
with his child where the child ‘did not have any difficulty in the notion that
he has two daddies’).’’

In In re Caleb P., which is not binding precedent on this court, the trial
court concluded that the child ‘‘ha[d] present memories or feelings for his
father. He did not have any difficulty in the notion that he has two daddies.’’
In re Caleb P., supra, 53 Conn. Supp. 346. In the present case, evidence that
Delilah acknowledges two mother figures in her life does not obviate the
court’s conclusion that she has no present positive memories or feelings
for the respondent. We, thus, find the respondent’s reliance on In re Caleb
P. unavailing.

14 Evidence was presented at trial as to a phone conversation between
the respondent and Delilah. Sara G. testified that the phone call lasted only
thirty seconds and that, at its conclusion, Delilah referred to the respondent
as her grandmother.
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a present positive memory of her last phone call with
the respondent.

Similarly, evidence that Delilah ‘‘sometimes discusses
her memories of [the respondent] with [Lane] but with
no contexts or time frames’’ does not support the
respondent’s contention that Delilah has present posi-
tive memories of her because there is no evidence in
the record as to whether these memories are positive
in nature.

Last, the respondent relies on evidence that ‘‘Delilah
also stated that [the respondent] gave her a lot of toys
. . . .’’ The respondent argues that ‘‘Delilah reveals that
she has a present memory that [the respondent] gave
her a lot of toys’’ and that, ‘‘[u]ndoubtedly, this is a
present positive memory of [the respondent].’’ The
respondent acknowledges, however, that ‘‘in this same
sentence, Delilah also recalled that [the respondent]
gave her a ‘bloody something,’ although the child did
not provide any clarifying details regarding this mem-
ory.’’ The respondent isolates Delilah’s statements and
argues that ‘‘some of Delilah’s memories of [the respon-
dent] are positive while others are ambiguous or nega-
tive. The mere fact that some of Delilah’s memories of
[the respondent] are ambiguous or negative does not
vitiate the fact that she has many present positive mem-
ories of [the respondent].’’

Although we agree with the respondent’s contention
that not all of a child’s memories of the parent must
be positive in order for the court to conclude that there
is an ongoing parent-child relationship, we emphasize
that at least some of the child’s present memories or
feelings of the parent must be positive in nature. See,
e.g., In re Jessica M., supra, 217 Conn. 470 (‘‘[T]he
standard contemplates a relationship that has some
positive attributes. It is not unlikely that most parent-
child relationships in which state intervention is
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required, including custody disputes incidental to
divorce, will exhibit signs of strain. While evidence of
a child’s ambivalent feelings toward a noncustodial par-
ent would not alone justify a finding that no ongoing
parent-child relationship exists, it is nevertheless rea-
sonable to construe this statutory ground for termina-
tion to require a finding that no positive emotional
aspects of the relationship survive.’’ (Internal quotation
marks omitted.)).

When we review in context Delilah’s statement that
‘‘[the respondent] gave her a lot of toys and a ‘bloody
something’ when she was a baby,’’ we conclude that it
cannot reasonably be construed as a positive memory.
Hilario testified that Lane told him that ‘‘Delilah had
some memories of [the respondent], I believe, like get-
ting hit in the face with a brush . . . .’’ Sara G. likewise
averred that, during one therapy session in which she
was present, Delilah told her therapist that ‘‘[the respon-
dent] was mean to her, and that [the respondent] had
hit her in the mouth with [a] hairbrush and made her
mouth bleed and then took her to the store to buy her
toys. And then, after that incident, she refused to talk
about anything related to [the respondent].’’ Hilario also
reported in both his study and addendum that Delilah
indicated that the respondent was mean, and, at some
point, had pushed the petitioner down some stairs. The
petitioner also testified that, while he and the respon-
dent were living in San Diego, the respondent had
pushed him down a flight of stairs in the presence of
Delilah. We, therefore, conclude that this evidence does
not demonstrate that Delilah has a present positive
memory of the respondent.

Our careful review of the record leads us to conclude
that the court could have reasonably concluded, on
the basis of the facts established and the reasonable
inferences drawn therefrom, that the cumulative effect
of the evidence was sufficient to justify its conclusion
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that Delilah has no present positive memories of the
respondent. Accordingly, we will not disturb this con-
clusion.

II

The respondent next claims that the court erred in
concluding that the interference exception did not apply
to preclude the petitioner from relying on § 45a-717 (g)
(2) (C) as a ground for termination. We disagree.

The following additional procedural history is perti-
nent to our analysis of this claim. At the trial on the
petition to terminate the respondent’s parental rights,
the respondent argued that the interference exception
should apply and prohibit the petitioner from relying
on the lack of an ongoing parent-child relationship
between her and Delilah. In support of this argument,
the respondent relied on certain evidence presented at
trial. For example, evidence was presented that the
petitioner had filed a motion to modify the visitation
order, resulting in a court order, dated March 29, 2018,
providing that the respondent would be permitted to
visit Delilah ‘‘at the [petitioner’s] discretion following
proof of substance abuse counseling, completion of a
parenting course and reunification therapy.’’ Evidence
also was presented regarding a request made by the
respondent to visit with Delilah in March, 2018, and the
petitioner’s corresponding refusal to permit such a visit
based on his contention that it was not the respondent’s
visitation time. Testimony was heard regarding the peti-
tioner’s deployments and the respondent’s ability to
contact Delilah during those deployments. Evidence
also was admitted concerning whether the respondent
had the petitioner’s address in Connecticut in order to
send cards and gifts to Delilah and whether the peti-
tioner refused to provide the respondent with his
address. In his closing argument, the respondent’s coun-
sel argued that this evidence showed that the petitioner
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had interfered with the respondent’s relationship with
Delilah.

In its memorandum of decision, the court concluded
that the interference exception did not apply to the
facts of the case. The court found that the respondent’s
claims that the petitioner had interfered with her ability
to maintain an ongoing relationship with Delilah were
not credible. The court noted that it had taken into
consideration the petitioner’s 2017 and 2019 deployments
and the effect that they may have had on the respon-
dent’s ability to visit with Delilah. The court also pointed
out that it had considered the respondent’s assertion
that she did not have the petitioner’s address, which,
she claimed, prevented her from contacting Delilah and
filing anything with the court. The court found that
this assertion was not credible and determined that
the respondent had been provided the petitioner’s new
address in 2017. Last, the court concluded that ‘‘the
fact that [the petitioner] has taken a hard line, requiring
[the respondent] to abide by the court orders does not
rise to the level of interference. The exchange of text
messages between [the respondent] and [the petitioner]
in 2018 . . . highlights [the petitioner’s] frustration and
concerns of accommodating the respondent’s efforts
to see her child. The text messages indicate [that the
respondent] had previously indicated she had planned
to see the child but did not follow through. [The peti-
tioner] expressed his concerns over [the respondent’s]
not having a [driver’s] license and the possible exposure
of his child to a stranger. [The petitioner’s] insisting
[that the respondent] follow the court-ordered visitation
schedule under these circumstances was not unreason-
able. . . . [The respondent] has done nothing to com-
ply with the court orders or seek to change the orders to
be in a position to see her daughter.’’ (Citation omitted.)

We begin our analysis by briefly setting forth the
case law regarding what has become known as the
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‘‘interference exception’’ to the no ongoing parent-child
relationship ground for termination. Recently, in In re
Jacob W., supra, 330 Conn. 754–69, our Supreme Court
clarified the parameters of the interference exception.
The interference exception, the court explained,
‘‘applies when the petitioner has engaged in conduct
that inevitably has led to the lack of an ongoing parent-
child relationship between the respondent parent and
the child. This exception precludes the petitioner from
relying on the lack of an ongoing parent-child relation-
ship as a basis for termination. Under these circum-
stances, even if neither the respondent parent nor the
child has present positive feelings for the other and,
even if the child lacks any present memories of the
respondent parent, the petitioner is precluded from
relying on § 45a-717 (g) (2) (C) as a basis for termina-
tion.’’ In re Jacob W., supra, 763–64. The ‘‘inquiry prop-
erly focuses not on the petitioner’s intent in engaging
in the conduct at issue, but on the consequences of
that conduct. In other words, the question is whether
the petitioner engaged in conduct that inevitably led to
a noncustodial parent’s lack of an ongoing parent-child
relationship. If the answer to that question is yes, the
petitioner will be precluded from relying on the ground
of no ongoing parent-child relationship as a basis for
termination regardless of the petitioner’s intent—or
not—to interfere.’’ (Internal quotation marks omitted.)
Id., 762.

Further clarification of the interference exception
was provided in In re Tresin J., supra, 334 Conn. 331–33.
The court in that case opined that ‘‘the interference
exception is akin to the equitable doctrine of clean
hands . . . .’’ (Internal quotation marks omitted.) Id.,
332. It also made clear that the interference exception
‘‘is triggered only by the conduct of the petitioner rather
than that of a third party or some other external factor
that occasioned the separation.’’ Id. Then, the court
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explained that ‘‘[t]he interference exception . . .
applies when the actions of the petitioner rendered
inevitable the initial lack of a relationship . . . .’’
(Emphasis omitted.) Id., 332 n.12.

Our cases involving the interference exception dem-
onstrate that the exception does not apply if the actions
of the petitioner do not inevitably lead to the lack of
a relationship between the respondent and the child.
Compare id. (interference exception was inapplicable
where actions of petitioner did not render inevitable
lack of relationship between incarcerated respondent
father and child because lack of relationship occurred
several years before alleged interference by petitioner),
and In re November H., supra, 202 Conn. App. 134
(same), and In re Alexander C., 67 Conn. App. 417,
424–25, 787 A.2d 608 (2001) (interference exception
was inapplicable because, although child was placed
in foster care within days of birth, incarcerated respon-
dent father, rather than petitioner, created circum-
stances that caused and perpetuated lack of ongoing
parent-child relationship and because respondent made
no attempt to modify protective order barring contact
with child, which did not require extraordinary and
heroic efforts by respondent), aff’d, 262 Conn. 308, 813
A.2d 87 (2003), with In re Valerie D., 223 Conn. 492,
531–35, 613 A.2d 748 (1992) (interference exception
was applicable where department took temporary cus-
tody of child essentially upon birth and termination
hearing took place only few months later because find-
ing of lack of ongoing parent-child relationship was
inevitable in absence of extraordinary and heroic efforts
by incarcerated respondent mother), and In re Carla
C., supra, 167 Conn. App. 276 (interference exception
was applicable because, short of extraordinary and
heroic efforts by incarcerated respondent father, who
had filed numerous contempt motions in attempt to
enforce visits with child, petitioner mother was able to
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completely deny father access to child by obtaining
order from prison precluding him from initiating com-
munication with her and child, discarding letters he
sent to child and filing motion to suspend child’s visita-
tion with father). Consequently, the respondent has the
burden of proving that the petitioner’s interference and
conduct caused her initial lack of relationship with
her child.

In the present case, the respondent contends that the
interference exception should apply to preclude the
petitioner from relying on the ground of no ongoing
parent-child relationship to terminate her parental
rights because, according to the respondent, the peti-
tioner engaged in conduct that inevitably led to her lack
of an ongoing parent-child relationship with Delilah.
Specifically, the respondent contends that the peti-
tioner interfered with her relationship with Delilah by
(1) obtaining the March 29, 2018 court order effectively
barring her from having any visits with Delilah,15 (2)

15 The respondent also contends that the petitioner obtained the March
29, 2018 visitation order ‘‘by means of his fraud upon the court.’’ Specifically,
the respondent argues that, during the hearing, the petitioner made several
material misrepresentations to the court on which the court relied. According
to the respondent, the petitioner’s false and misleading statements are rele-
vant to the issue of interference because ‘‘the interference exception is akin
to the equitable doctrine of clean hands . . . .’’ (Internal quotation marks
omitted.) In re Tresin J., supra, 334 Conn. 332.

The respondent, however, never filed a timely appeal from the March 29,
2018 postjudgment order modifying visitation that she now alleges was
obtained by fraud. Nor did she file a motion to open the order within the
requisite four month period. See General Statutes § 52-212a; Practice Book
§ 17-4 (a). As a result, the respondent cannot now mount a collateral attack
on the March 29, 2018 order. See In re Teagan K.-O., 212 Conn. App. 161,
182, 274 A.3d 985 (explaining that failure to appeal from order precluded
respondent from launching collateral attack on order in later proceedings),
cert. denied, 343 Conn. 934, 276 A.3d 974 (2022), and cert. denied, 343 Conn.
934, 276 A.3d 974 (2022); see also In re Ja’Maire M., 201 Conn. App. 498,
505, 242 A.3d 747 (2020) (‘‘We will not . . . review claims that are collateral
attacks on prior judgments. With regard to the statutory scheme set forth
in § [45a-717], the child’s need for stability places an emphasis on the need
for litigants to follow proper procedural avenues in order to obtain review.’’),
cert. denied, 336 Conn. 911, 244 A.3d 563 (2021); In re Stephen M., 109 Conn.
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refusing to allow the respondent to visit Delilah when
she traveled to Connecticut in March, 2018, (3) leaving
the respondent with ‘‘virtually no way to contact [the
petitioner] to arrange visits or speak with Delilah’’ dur-
ing the petitioner’s 2017 and 2019 deployments, and (4)
refusing to provide the respondent with his address.16

App. 644, 664, 953 A.2d 668 (2008) (‘‘[t]he best interests of the children,
especially their interests in family stability and permanency, support the
conclusion that findings in earlier child welfare proceedings cannot be
attacked collaterally in later proceedings’’).

As our precedent recognizes, the relationship between a parent and child
is premised on a parent, including a noncustodial parent, exercising her
right and responsibility to cultivate and nurture that relationship. That
includes taking a timely appeal of or filing a timely motion to open and/
or modify an adverse judgment precisely because of the long established
principle that time is of the essence in the life of a child. In the absence of
a modification of an otherwise valid judgment that presumably was premised
on the finding that it was in the best interests of the child, it was incumbent
upon the respondent to comply with whatever orders were required for her
to cultivate, maintain, and nurture that relationship. As such, a collateral
attack on a prior judgment as a defense to the termination petition is not
only impermissible but does not remedy the time lost in the life of the child
and the relationship that could and should have been developed due to the
failure to seek a timely modification of an allegedly fraudulent judgment.

16 The respondent also argues that the court applied an incorrect legal
test in determining whether the interference exception should apply.
According to the respondent, ‘‘[t]he trial court’s memorandum of decision
improperly focuse[s] on the [petitioner’s] intentions in refusing [to] allow
the [respondent] to visit with Delilah and, thus, erred as a matter of law.’’

Although the court noted in its memorandum of decision that ‘‘[the peti-
tioner’s] insisting [that the respondent] follow the court-ordered visitation
schedule under these circumstances was not unreasonable,’’ the court also
noted that ‘‘[the respondent’s] last in-person visit with Delilah was in Febru-
ary of 2017. The court note[d] that [the petitioner’s] and [the respondent’s]
relationship [was] difficult, but the fact that [the petitioner] ha[d] taken a
hard line, requiring [the respondent] to abide by the court orders does not
rise to the level of interference.’’

Whether the court applied an incorrect legal test is a question of law over
which we exercise plenary review. See In re Jacob W., supra, 330 Conn.
754 (‘‘We first consider whether . . . the trial court applied an incorrect
legal test to determine whether the petitioner had proven by clear and
convincing evidence the lack of an ongoing parent-child relationship.
Because that question presents a question of law, our review is plenary.’’).
‘‘[W]e read an ambiguous trial court record so as to support, rather than
contradict, its judgment. . . . We have repeatedly stated that it is the appel-
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We address each instance of alleged interference in
turn and conclude that the actions of the petitioner did
not inevitably lead to the lack of an ongoing parent-
child relationship between the respondent and Delilah.
Cf. In re Jacob W., supra, 330 Conn. 763 (‘‘[t]he [interfer-
ence] exception . . . applies when the petitioner has
engaged in conduct that inevitably has led to the lack
of an ongoing parent-child relationship between the
respondent parent and the child’’).

The respondent first contends that the petitioner’s
procurement of the March 29, 2018 court order inevita-
bly led to the lack of an ongoing parent-child relation-
ship between her and Delilah. As previously described,
the March 29, 2018 court order provides that ‘‘[the peti-
tioner] shall maintain sole legal and physical custody
of the minor child Delilah . . . . [The respondent] shall
have access at the [petitioner’s] discretion following
proof of substance abuse counseling, completion of a
parenting course and reunification therapy.’’ According
to the respondent, the order ‘‘effectively barred [her]
from having any visits with Delilah’’ because, ‘‘even if
[she] completed these services, the [petitioner] would
still have unfettered discretion to deny visitation . . .
for any reason, or for no reason at all.’’ (Emphasis
added.) We are not persuaded that the March 29, 2018

lant’s responsibility to provide an adequate record for review. . . . [W]here
the factual or legal basis of the trial court’s decision is unclear, the appellant
should file a motion for articulation pursuant to Practice Book § [66-5]. . . .
In the absence of such action by the [appellant], we must presume that the
trial court considered all the facts before it and applied the appropriate
legal standards to those facts.’’ (Citations omitted; internal quotation marks
omitted.) Walton v. New Hartford, 223 Conn. 155, 164–65, 612 A.2d 1153
(1992). Although the court characterized the reasonableness of the petition-
er’s conduct, it did so in reference to the court orders governing the parame-
ters of the respondent’s visitation rights, suggesting its acknowledgment of
the inapplicability of the interference exception in the context of third-party
actions as well as the respondent’s own conduct in needing to comply with
those orders. Given that record, we presume that the court applied the
appropriate legal standard.
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court order required ‘‘ ‘extraordinary and heroic
efforts’ ’’ by the respondent in order to maintain an
ongoing parent-child relationship with Delilah. In re
Carla C., supra, 167 Conn. App. 273. We find it signifi-
cant that, unlike in In re Carla C., the order did not
bar the respondent from visiting with Delilah, speaking
with her by phone, or sending her letters or gifts in
the mail. See id., 253–56 (lack of ongoing parent-child
relationship was inevitable where petitioner mother
obtained order from prison in which respondent father
was incarcerated barring him from all oral or written
communication with her and child, discarded cards and
letters he sent to child and obtained court order sus-
pending his visitation with child pending outcome of
proceedings on petition to terminate father’s parental
rights). Furthermore, the respondent produced no cred-
ible evidence that she engaged in the services pre-
scribed by the court order or sought to modify the order
prior to the filing of the termination petition. Compare
id., 273 (interference exception applied where respon-
dent filed number of motions for contempt against peti-
tioner seeking to enforce his visitation time with child
because, ‘‘short of extraordinary and heroic efforts by
the respondent . . . petitioner was able to completely
deny him access to [child]’’ (internal quotation marks
omitted)), with In re Alexander C., supra, 67 Conn.
App. 425 (interference exception did not apply where
respondent made no attempt to modify court order
prohibiting him from contacting child to one of super-
vised visitation, as it did not require extraordinary and
heroic effort to take affirmative step of attempting to
modify protective order). We are also unpersuaded by
the respondent’s attempt to equate the petitioner’s insis-
tence that the respondent abide by the court order with
the respondent’s actions in In re Carla C., supra, 273.
In In re Carla C., the respondent refused to facilitate
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visits with the petitioner as required by the court’s cus-
tody order and never told the minor child that the peti-
tioner was her father or showed her photographs of
the petitioner. See id. There is no evidence in the present
case that the petitioner engaged in any such conduct.

We also disagree with the respondent’s assertion that
the petitioner interfered with her relationship with Deli-
lah by refusing to let her visit with Delilah when she
was in Connecticut in March, 2018. The court, in its
memorandum of decision, found that, in refusing to
permit visitation on this particular occasion, it was not
unreasonable for the petitioner to insist that the respon-
dent follow the court-ordered visitation schedule that
was in place at the time. In so doing, the court specifi-
cally acknowledged the petitioner’s concerns and frus-
trations over the respondent’s failure to follow through
with previously planned visits, her lack of a driver’s
license and possible exposure of his child to a stranger.
Because she failed to follow the court-ordered visitation
schedule, we find unavailing the respondent’s assertion
that the petitioner interfered with her ability to have
and maintain a relationship with Delilah.

The respondent also contends that the petitioner
interfered with her relationship with Delilah because,
‘‘when the [petitioner] was deployed at sea for six
months in 2017 and again in 2019, [she] had virtually
no way to contact the [petitioner] to arrange visits or
speak with Delilah.’’ The court specifically noted that
it had taken into consideration the petitioner’s 2017 and
2019 deployments and the effect they may or may not
have had on her ability to visit with Delilah and found
that her claims were not credible.

Last, the respondent argues that, by refusing to pro-
vide her with his address, the petitioner interfered with
her ability to maintain an ongoing parent-child relation-
ship with Delilah. In her reply brief, the respondent



Page 39ACONNECTICUT LAW JOURNALAugust 30, 2022

214 Conn. App. 604 AUGUST, 2022 641

In re Delilah G.

contends that ‘‘the trial court’s finding that [the respon-
dent] lacked credibility when she testified that the [peti-
tioner] refused to provide her with his address is clearly
erroneous.’’ The court, however, explained that it had
‘‘considered the [respondent’s] claim that she did not
have [the petitioner’s] address in order to contact the
child or the ability to file anything in court concerning
the child and further finds those claims not creditable.
[The respondent] was provided with [the petitioner’s]
new address in 2017.’’ An email from the petitioner to
the respondent, dated July 14, 2017, was entered into
evidence at trial. In the email, the petitioner informed
the respondent of his new address. Thus, because there
is evidence in the record to support the court’s factual
finding, we will not disturb this finding on appeal. See
In re Jacob W., supra, 330 Conn. 770 (‘‘Appellate review
of a trial court’s findings of fact is governed by the
clearly erroneous standard of review. . . . A finding
of fact is clearly erroneous when there is no evidence
in the record to support it . . . or when although there
is evidence to support it, the reviewing court on the
entire evidence is left with the definite and firm convic-
tion that a mistake has been committed.’’ (Internal quo-
tation marks omitted.)).

While we reiterate that the court did not find credible
the evidence the respondent proffered in support of
her interference claims, we also observe that the
respondent presented no evidence whatsoever with
respect to the quality and nature of her relationship
with Delilah before the petitioner allegedly sought to
interfere with it. Unlike the respondents in In re Valerie
D. and In re Carla C., who did not have a fair opportu-
nity to begin and develop a relationship with their child,
the respondent had custody of Delilah for the first three
years of her life, had court-ordered visitation in the
years since the original judgment transferred custody
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to the petitioner and the opportunity to maintain con-
tact and a relationship through telephone calls, letters
and gifts, even after she moved to California in 2018.
Moreover, the court specifically found that the respon-
dent made minimal effort to maintain a relationship
with Delilah, a finding that is supported by the petition-
er’s testimony that the respondent had failed to follow
through with scheduled visitations and, by 2018, had
attempted only once to schedule a visit with Delilah.

We conclude that the respondent has failed to meet
her burden of showing that the actions of the petitioner
rendered inevitable the lack of a relationship between
her and Delilah. As the court found by clear and con-
vincing evidence, there was minimal effort on the
respondent’s part to maintain a relationship with the
child. See In re Alexander C., supra, 67 Conn. App. 424
(‘‘[T]he respondent, rather than the [petitioner], created
the circumstances that caused and perpetuated the lack
of an ongoing relationship between the respondent and
[the child]. . . . It was the respondent’s action, which
resulted in his incarceration, that occasioned his sepa-
ration from the child.’’ (Citation omitted.)).

In light of the court’s conclusion that the respondent
made minimal efforts to maintain a relationship with
Delilah and because the respondent failed to prove that
the petitioner’s conduct, rather than her own conduct,
rendered inevitable the lack of a relationship between
her and Delilah, we conclude that the court properly
determined that the interference exception was inappli-
cable in the present case.

III

The respondent also argues that the court improperly
concluded that allowing additional time for the reestab-
lishment of the parent-child relationship would be detri-
mental to Delilah’s best interests. We disagree.
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In its memorandum of decision, the court concluded
that further time for the reestablishment of a parent-
child relationship between Delilah and the respondent
would be detrimental to Delilah’s best interests. The
court explained: ‘‘Delilah has no present positive memo-
ries of [the respondent], and her memories are not of
pleasant things. Delilah has not had an in-person visit
with [the respondent] since 2017, and therefore no rela-
tionship that ordinarily develops as a result of the parent
having met the physical, emotional, moral and educa-
tional needs of the child. Delilah does not recognize
[the respondent’s] voice on the phone and refers to her
as her ‘other mother.’ Delilah has no relationship with
[the respondent]. The [advanced practice registered
nurse, Lane], with whom Delilah has received her
behavioral treatment since 2018, stated [that] Delilah
could experience emotional distress if there is contact
between [the respondent] and Delilah because it has
been so long since they have seen each other. Therefore,
the court also finds by clear and convincing evidence
that to allow further time for the reestablishment of
the parent-child relationship would be detrimental to
the best interests of Delilah.’’

As previously noted, termination of parental rights
pursuant to § 45a-717 (g) (2) (C) requires the court to
find that ‘‘there is no ongoing parent-child relationship
. . . and to allow further time for the establishment or
reestablishment of the parent-child relationship would
be detrimental to the best interests of the child . . . .’’
Thus, this ground for termination ‘‘requires the trial
court to make a two-pronged determination. First, there
must be a determination that no parent-child relation-
ship exists; and second, the court must look into the
future and determine whether it would be detrimental
to the child’s best interests to allow time for such a
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relationship to develop.’’17 In re Juvenile Appeal (84-
3), 1 Conn. App. 463, 479, 473 A.2d 795, cert. denied, 193
Conn. 802, 474 A.2d 1259 (1984). ‘‘Although a petitioner
must establish both prongs by clear and convincing
evidence, and, accordingly, a petition may fail under
either prong, the inquiries under the two prongs are
intertwined. That is, logic dictates that the question
of whether it would be detrimental to the children’s
interests to allow further time for the development of
a parent-child relationship will depend to some extent
on the findings made and reasoning employed by the
trial court in resolving whether there was an ongoing
parent-child relationship.’’ In re Jacob W., supra, 330
Conn. 769–70.

In the present case, the respondent argues that the
court, in concluding that to allow further time for the
reestablishment of the parent-child relationship would
be detrimental to Delilah’s best interests, improperly
relied on Lane’s statement that ‘‘Delilah could experi-
ence emotional distress if there is contact between [her
and the respondent] because it has been so long since
they have seen each other.’’ Specifically, the respondent
contends that Lane’s ‘‘statement that visitation could
result in emotional distress is entirely speculative and

17 Although our Supreme Court in In re Tresin J. did not say so explicitly,
it clarified that the second prong—whether it would be detrimental to the
child’s best interests to allow time for such a relationship to develop—is
part of the adjudicatory phase rather than the dispositional phase. See In
re Tresin J., supra, 334 Conn. 326–27 (‘‘[T]he proper legal test to apply when
a petitioner seeks to terminate a parent’s rights on the basis of no ongoing
parent-child relationship . . . is a two step process. In the first step, a
petitioner must prove the lack of an ongoing parent-child relationship by
clear and convincing evidence. . . . If, and only if, the petitioner has proven
a lack of an ongoing parent-child relationship does the inquiry proceed to
the second step, whereby the petitioner must prove by clear and convincing
evidence that to allow further time for the establishment or reestablishment
of the relationship would be contrary to the best interests of the child. Only
then may the court proceed to the disposition phase.’’ (Emphasis added;
internal quotation marks omitted.)).
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lacks any probative value. . . . Lane’s statement
means only that there is a possibility, rather than a
probability, that the child could experience distress if
she has contact with [the respondent]—in other words,
less than a 50-50 chance. . . . Thus, Lane’s statement
is insufficient to support the trial court’s finding that
additional time is contrary to Delilah’s best interests
by clear and convincing evidence.’’18 (Emphasis in origi-
nal.) In support of this argument, the respondent relies
on Aspiazu v. Orgera, 205 Conn. 623, 632, 535 A.2d 338
(1987), for the proposition that ‘‘[a]ny expert opinion
that describes a condition as possible or merely fifty-
fifty is based on pure speculation.’’ (Internal quotation
marks omitted.)

We note that ‘‘[c]ourts are entitled to give great weight
to professionals in parental termination cases.’’ (Inter-
nal quotation marks omitted.) In re Shane M., 318 Conn.
569, 590, 122 A.3d 1247 (2015). We also note that, in
addition to Lane’s statement that ‘‘Delilah could experi-
ence emotional distress if there is contact between [the
respondent] and Delilah because it has been so long
since they have seen each other,’’ other evidence was
admitted at trial that supports the court’s conclusion
that allowing further time for the development of a
parent-child relationship would be contrary to Delilah’s
best interests. For example, both the study and the
addendum prepared by the department, which were
admitted into evidence at trial, recommended that the
parental rights of the respondent as to Delilah be termi-
nated and that Sara G. be allowed to adopt Delilah.

Evidence also was presented at trial that Delilah has
negative memories of or feelings toward the respon-
dent. See In re Jacob W., supra, 330 Conn. 771–72 (deem-
ing negative feelings that children had expressed

18 The respondent also contends that ‘‘the fact that Delilah has many
present positive memories of [the respondent] indicates that allowing addi-
tional time is not contrary to Delilah’s best interests.’’ In part I of this
opinion, we concluded that the court did not err in determining that Delilah
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toward respondent relevant in determining whether
allowing more time to reestablish parent-child relation-
ship would be detrimental to best interests of children).
Specifically, evidence was admitted at trial that Delilah
had stated that the respondent was mean to her and,
at one point, had pushed the petitioner down some
stairs. Further evidence indicated that Delilah had
reported that the respondent had hit her in the face
with a hairbrush and had given her a ‘‘ ‘bloody some-
thing’ . . . .’’ According to Sara G.’s testimony, during
one therapy session in which she was present, Delilah
told her therapist that ‘‘[the respondent] was mean to
her, and that she had hit her in the mouth with [a]
hairbrush and made her mouth bleed . . . .’’

The respondent has not claimed or presented evi-
dence that she ever attempted to have the March 29,
2018 order modified, nor has she presented evidence
that she sought to comply with the order by engaging
in substance abuse counseling, a parenting course, or
reunification therapy.19 See In re Jacob W., supra, 330
Conn. 773 (deeming whether respondent has attempted
to modify protective order precluding respondent from
visiting children relevant to whether additional time to
reestablish parent-child relationship would be detri-
mental to best interests of children).

Evidence also was presented that, at various times,
Delilah has referred to the respondent as her father’s
sister, her ‘‘ ‘other mother,’ ’’ and her grandmother.20

had no present positive memories of the respondent. We, therefore, are
unpersuaded by the respondent’s contention.

19 In her appellate brief, the respondent notes that she will not be allowed
to visit with Delilah until and unless she successfully moves to modify the
March 29, 2018 court order. As previously noted, however, no evidence
was presented that the respondent has sought to challenge the order since
its issuance.

20 The respondent also contends that, ‘‘even if [she] is eventually allowed
to resume her visits with Delilah, and these visits result in some emotional
distress for Delilah, this is not enough, standing alone, to establish that
allowing further time for the reestablishment of the parent-child relationship
would not be in Delilah’s best interests.’’ The respondent relies on In re
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The court found that Delilah has no relationship with
the respondent. Additional evidence was presented that
Delilah has resided with the petitioner, Sara G., and her
siblings since 2015. Evidence was admitted at trial that
the petitioner and Sara G. are meeting Delilah’s needs.
The court found that Delilah refers to Sara G. as her
mother. See In re Juvenile Appeal (Anonymous),
supra, 181 Conn. 646 (explaining that because best inter-
ests of child are controlling in determining whether
to allow time for development of ongoing parent-child
relationship, evidence as to child’s relationship with
foster parents and their availability and suitability as
adoptive parents is clearly relevant); see also In re
Jonathon G., supra, 63 Conn. App. 526 (deeming fact
that child had bonded with his maternal grandparents
and was making progress with them relevant in conclud-
ing whether it was in child’s best interest to allow fur-
ther time to establish parent-child relationship). Fur-
thermore, ‘‘[t]his court has repeatedly recognized that
stability and permanence are necessary for a young
child’s healthy development.’’ (Internal quotation marks
omitted.) In re Jacob W., supra, 330 Conn. 774.

We thus conclude, on the basis of our thorough
review of the record, that there is sufficient evidence
in the record to support the trial court’s conclusion that
to allow further time for the reestablishment of the

Zakai F., 336 Conn. 272, 306 n.21, 255 A.3d 767 (2020), which, she argues,
‘‘strongly suggested that such evidence would not be sufficient, by itself, to
show that reinstatement is not in the child’s best interests.’’

We find the respondent’s reliance on In re Zakai F. unavailing. The present
case is procedurally distinct from In re Zakai F., which involved a motion
for reinstatement of guardianship rights. See id., 275. The present case
involves a petition for the termination of parental rights. Thus, unlike In re
Zakai F., in the present case, there is no presumption regarding what is in
the best interests of the child. See id., 306 (‘‘we conclude that a third party
seeking to rebut the presumption that reinstatement of guardianship rights
to a parent who has never been found to be unfit is in the best interests of
the child must do so by clear and convincing evidence’’).
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parent-child relationship would be detrimental to Deli-
lah’s best interests.

The judgment is affirmed.

In this opinion the other judges concurred.

KONOVER DEVELOPMENT CORPORATION v.
WATERBURY OMEGA, LLC

(AC 44537)

Alvord, Clark and Harper, Js.

Syllabus

The plaintiff, inter alia, sought to recover damages from the defendant
property owner for breach of contract. The parties had entered into an
oral management agreement for an unspecified term, pursuant to which
the plaintiff agreed to act as the defendant’s exclusive agent for the
licensing of rooftop telecommunications equipment to be located at the
defendant’s property in exchange for a percentage of the monthly
receipts generated by any licenses. The plaintiff procured two contracts
for the placement of wireless telecommunications equipment on top of
the building on the property and collected the commissions due in
connection therewith for approximately eleven years. Thereafter, the
defendant only intermittently remitted the commissions to the plaintiff.
Additionally, unbeknownst to the plaintiff, the defendant had entered
into similar contracts for the placement of wireless telecommunications
equipment on the building with three other parties and had not remitted
any commissions to the plaintiff in connection with those contracts.
After commencing this action, the plaintiff filed an application for a
prejudgment remedy, inter alia, to secure an amount equal to the
amounts allegedly due to it with respect to the two original contracts
and with respect to the commissions that it should have received in
connection with the three additional contracts. In response, the defen-
dant asserted special defenses, including that the plaintiff had violated
the applicable statute (§ 20-325a), which barred the recovery of certain
real estate commissions, and that enforcement of the oral management
agreement was barred by the statute of frauds and the rule against
perpetuities. The trial court granted the plaintiff’s application for a
prejudgment remedy with respect to its breach of contract count,
determining that the plaintiff had established probable cause that the
parties had entered into a valid and enforceable oral management agree-
ment and that the defendant had breached that agreement by failing to
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remit to the plaintiff the commissions relating to the three additional
contracts, and the defendant appealed to this court. Held:

1. The trial court properly rejected the defendant’s special defense that the
plaintiff’s claims were barred by § 20-325a because the plaintiff was
exempt from its prerequisites pursuant to the applicable statute (§ 20-
329 (9)), which provided an exception for leases or licenses of space
on buildings for unattended personal wireless services facilities, related
devices, and ancillary equipment used to operate such devices in an
area not to exceed 360 square feet for any one service: it was not
improper for the trial court to rely on the testimony of the plaintiff’s
expert, A, in determining the meaning of the language of the § 20-329
(9) exception because, pursuant to the applicable statute (§ 1-1 (a)), the
undefined, technical statutory terms relating to the calculation of the
square footage requirement of the exception were to be accorded the
meaning that they would convey to an informed person in the applicable
field, and, having worked in the wireless industry for nineteen years, A
was an informed person in the applicable field; moreover, the defendant’s
argument that the definitions contained in the applicable federal statute
(47 U.S.C. § 332) and regulation (47 C.F.R. § 1.6002) required the conclu-
sion that the space occupied by antennas must be included within the
square footage calculation for purposes of determining the applicability
of the exception was unavailing because those definitions did not relate
to measurement; furthermore, the defendant’s proposed construction
of the exception, which would limit its applicability to a single wireless
facility, was unreasonable because it ignored the context of the phrase
at issue, which suggested that the square footage limitation applied to
each such facility; additionally, the defendant’s argument that A improp-
erly added together the square footage of certain components of the
installation, rather than measuring the entire area in which the compo-
nents were contained, was unavailing.

2. The trial court properly determined that the defendant’s defense with
respect to the rule against perpetuities did not defeat the finding of
probable cause because such rule concerned only the rights to property,
the oral management agreement did not create or transfer any right in
property, and the plaintiff did not claim any interest in the defen-
dant’s property.

3. The trial court properly determined that the defendant’s defense with
respect to the statute of frauds did not defeat the finding of probable
cause: the defendant’s argument that the oral management agreement
was unenforceable pursuant to statute (§ 52-550 (a) (4)) because the
plaintiff’s claims concerned real property was unavailing because the
trial court correctly determined that the agreement was for services
and did not confer any rights to an interest in real property; moreover,
the defendant’s argument that the oral management agreement was
unenforceable pursuant to § 52-550 (a) (5) because it was not to be
performed within one year from the making thereof was also unavailing
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because the trial court determined that the agreement was one of indefi-
nite duration, and, accordingly, it was outside of the proscriptive force
of § 52-550 (a) (5) regardless of how long it would actually take to
complete performance.

Argued March 1—officially released August 30, 2022

Procedural History

Action to recover damages for breach of contract,
and for other relief, brought to the Superior Court in
the judicial district of Hartford, where the court, Noble,
J., granted the plaintiff’s application for a prejudgment
remedy, from which the named defendant appealed and
the plaintiff cross appealed to this court; thereafter, the
plaintiff withdrew its cross appeal. Affirmed.

Richard P. Weinstein, with whom, on the brief, was
Sarah Black Lingenheld, for the appellant (named
defendant).

Richard F. Wareing, with whom were Angela M.
Vickery and, on the brief, Anthony J. Natale, for the
appellee (plaintiff).

Opinion

ALVORD, J. The defendant Waterbury Omega, LLC1

appeals from the judgment of the trial court granting
the application for a prejudgment remedy in favor of
the plaintiff, Konover Development Corporation, upon
a finding of probable cause that the defendant had
breached an oral agreement for the plaintiff’s procure-
ment, management and accounting of building/rooftop
wireless telecommunications agreements on behalf of
the defendant. On appeal, the defendant claims that
the court improperly concluded that the plaintiff had
established probable cause in light of its defenses that

1 Moishe Schwartz, a member of Waterbury Omega, LLC, also is named
as a defendant in this action. Schwartz is not participating in this appeal,
and we therefore refer in this opinion to Waterbury Omega, LLC, as the
defendant.
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enforcement of the oral agreement was barred by (1)
General Statutes § 20-325a, (2) the rule against perpetui-
ties, and (3) the statute of frauds. We affirm the judg-
ment of the court.

The court found the following facts, which are undis-
puted.2 ‘‘[The defendant] is the owner of property
located at 330 Bishop Street, Waterbury (property), on
which is present a multistory building (building). In
2005, [the parties] entered into an oral contract, for no
specified term, in which [the plaintiff] agreed to act as
the property’s exclusive telecommunications managing
agent for the licensing of rooftop telecommunication[s]
equipment including antennas ([oral management]
agreement).3 Pursuant to the terms of the [oral manage-
ment] agreement, [the plaintiff] was to market, license
and collect usage payments in exchange for a commis-
sion of 30 percent of monthly receipts generated by
any license.

‘‘In 2005, [the plaintiff] procured two contracts for
the placement of wireless telecommunications equip-
ment on the building’s rooftop [collectively, the two
original leases]. The first was dated March 3, 2005, with
Nextel Communications of Mid-Atlantic, Inc. [(Nextel),
later Sprint] and the second was dated July 20, 2005,
with New Cingular Wireless PCS, LLC [(New Cingular),
later AT&T] . . . . In the two original leases, [the
defendant] acknowledged that ‘[the plaintiff] has been
appointed as [the defendant’s] telecommunications
managing agent4 for the [p]roperty and is compensated

2 The defendant states in its principal appellate brief that it is not contesting
on appeal the existence of the oral management agreement. Its only claims
on appeal relate to its contention that such agreement is unenforceable.

3 ‘‘While the parties contemplated the execution of a written management
contract, none of them were able to locate an executed copy.’’

4 ‘‘The New Cingular lease provides that [the plaintiff] is the ‘exclusive
telecommunications managing agent’ while the Nextel lease omits the word
‘exclusive’ and provides only that [the plaintiff] has been ‘appointed as [the
defendant’s] telecommunications managing agent.’ ’’
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by [the defendant] based on a percentage of the revenue
generated by this [l]ease and any future telecommunica-
tions leases pertaining to the [p]roperty.’ [The plaintiff]
was identified specifically as the third-party beneficiary
of the two [original leases], each identified as an
‘Antenna Facility Lease.’ The [two original leases] dif-
fered, pertinently, in that the contract with New Cingu-
lar included an equipment shelter adjacent to the build-
ing on the ground. . . .

‘‘Unbeknownst to [the plaintiff], [the defendant]
entered into additional, similar [building/rooftop wire-
less telecommunications agreements], with [Omnipoint
Communications, Inc., now known as T-Mobile (Omni-
point)] in 2006, with [Youghiogheny Communications-
Northeast, LLC, doing business as Pocket Communica-
tions (Pocket)] in 2009 and with [Cellco Partnership,
doing business as Verizon Wireless (Verizon)] in 2015.
At no time did [the defendant] pay [the plaintiff] a com-
mission for these additional contracts.5 From 2005
through 2016, [the plaintiff], without interruption, col-
lected the rent from the two original leases, remitted
70 percent to [the defendant] and reserved for itself
the 30 percent commission. In August of 2016, [the
defendant] began to collect the monthly payments for
the two original leases as a consequence of a freeze on
[the plaintiff’s] banking account that prevented [the
plaintiff] from issuing payments from its bank. There-
after, between August of 2016 and February of 2018, [the
defendant] only intermittently remitted the 30 percent
commission from the two original leases to [the plain-
tiff]. Repeated communications between [Matthew
Guglielmo, an agent of the plaintiff] and [the defen-
dant’s] representatives took place, in which payment
of the commissions was requested. The present action

5 ‘‘These three agreements and the [two original leases] are collectively
referred to as the building/rooftop wireless telecommunication[s] agree-
ments.’’
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was commenced on April 9, 2018. Ultimately, the com-
missions due pursuant to the two original leases were
paid through April of 2018. No further payment has
been made.’’ (Footnotes in original.)

The following procedural history is also relevant. The
plaintiff commenced this action in April, 2018, by way
of a complaint seeking a declaratory judgment. In the
complaint, the plaintiff alleged that the defendant had
made required payments ‘‘only under the threat of legal
action and only after counsel was engaged for both
parties . . . .’’ The plaintiff alleged that the defendant
had ‘‘repudiated its obligations under the [two original]
leases.’’ The plaintiff additionally alleged that, ‘‘[g]iven
[the defendant’s] repudiation of the parties’ [oral man-
agement] agreement, there is an actual bona fide and
substantial question or issue in dispute, which requires
settlement between the parties.’’

The plaintiff filed its third amended complaint in
August, 2019.6 In the nine count complaint, the plaintiff
alleged, inter alia, that the defendant had ‘‘not made
any payments to [the plaintiff] since April of 2018.’’ The
defendant filed an answer and asserted several special
defenses, including that the plaintiff had violated § 20-
325a and that enforcement of the oral management
agreement was barred by the statute of frauds and the
rule against perpetuities.

On August 2, 2019, the plaintiff filed an application
for a prejudgment remedy to ‘‘secure the sum of at least
$351,184,’’ which was accompanied by an affidavit of
the plaintiff’s president, Michael Konover.7 The court,

6 The complaint subsequently has been amended twice more, and the
defendant has filed an answer to the fifth amended complaint. The amend-
ments do not affect this court’s analysis with respect to the propriety of
the prejudgment remedy on the plaintiff’s breach of contract claim.

7 In the affidavit accompanying the application for a prejudgment remedy,
Konover averred: ‘‘The total amount that [the plaintiff] seeks in this prejudg-
ment remedy is $351,184 in addition to reasonable attorney’s fees. That
number is based on (1) the 30 percent share that [the plaintiff] is entitled
to receive from the [two original leases] from May of 2018 through December
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Noble, J., held a hearing on the application on August
20 and 21, 2020. The court heard the testimony of Gug-
lielmo, an agent of the plaintiff; Brian Allen, a wireless
and telecommunications consultant/expert for the
plaintiff; and Moishe Schwartz, a member of the defen-
dant.

The parties filed posthearing briefs. The defendant
argued therein: ‘‘First, the plaintiff’s claims are barred
by [§] 20-325a because [General Statutes §] 20-329 (9)
provides that [§] 20-325a is applicable and there can
be no dispute that the plaintiff did not have a written
agreement with [the defendant] that would fulfill the
requirements of such statute. Second, considering that
the plaintiff claims the purported oral management
agreement is perpetual (and in fact is seeking an order
that it is entitled to a percentage of revenue from any
future telecommunications agreements), enforcement
of the purported oral management agreement is barred
by the rule against perpetuities. Finally, the purported
oral management agreement is unenforceable pursuant
to the statute of frauds because the terms put forth by
the plaintiff (even if they could be proven) are inconsis-
tent with completion of the agreement within one year
such that the statute of frauds requires a written agree-
ment. Because all of the plaintiff’s claims (regardless
of the cause of action) are barred as a matter of law
by [§] 20-325a, the rule against perpetuities, and/or the
statute of frauds, the plaintiff is not entitled to a prejudg-
ment remedy even under the more lenient ‘probable
cause’ standard applicable thereto.’’ (Emphasis in origi-
nal.) The plaintiff argued that the defendant’s special
defenses with respect to § 20-325a and the statute of

of 2020, (2) the 30 percent share that [the plaintiff] would have received
from the [agreements with Omnipoint and Verizon] from the date each such
agreement became effective through December of 2020; and (3) simple
interest at a rate of 10 percent per year through December of 2020, on all
amounts [the plaintiff] would have received as set forth in (1) and (2).’’
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frauds both failed and that the trial court already had
rejected the defendant’s special defense regarding the
rule against perpetuities in its memorandum of decision
denying the parties’ cross motions for summary judg-
ment.8

In its February 9, 2021 memorandum of decision, the
court granted the application for a prejudgment remedy
on the plaintiff’s breach of contract count. The court
determined that the plaintiff had ‘‘proven probable
cause that the parties entered into a valid and enforce-
able oral agreement for [the plaintiff] to provide the
exclusive marketing, licensing and management of
accounts for the placement of wireless telecommunica-
tion[s] equipment on the property and building in
exchange for payment of 30 percent of monthly receipts
therefrom. [The plaintiff] has also proved that the [oral
management agreement] was breached by [the defen-
dant’s] failure to remit the contracted for commission
from the subsequently obtained agreements with Omni-
point, Pocket, and Verizon.’’ The court expressly consid-
ered and rejected the defendant’s special defenses, con-
cluding that § 20-325a, the rule against perpetuities, and
the statute of frauds did not bar the plaintiff’s action.

The court then turned to the question of the amount
of damages that had been established by probable

8 In January, 2019, the defendant filed a motion for summary judgment,
arguing that the plaintiff’s claims were barred by § 20-325a on the basis that
there was no written agreement between the parties. In April, 2019, the
plaintiff filed a cross motion for summary judgment, arguing that the require-
ments in § 20-325a were not applicable because the building/rooftop wireless
telecommunications agreements were licenses and not leases, that even if
the agreements were considered leases, the exception contained in § 20-
329 (9) applied, and that the rule against perpetuities did not bar the plaintiff’s
claims. On April 23, 2020, the court issued a memorandum of decision in
which it denied both motions for summary judgment. The court determined
that the agreements were not barred by the rule against perpetuities but
found that there were genuine issues of material fact ‘‘as to whether the
agreements [fell] within the exception articulated in § 20-329.’’
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cause. The court rejected the plaintiff’s contention that
it was entitled to recover not only past damages but
also ‘‘future damages extending throughout the life of
the Omnipoint, Verizon, and Pocket agreements.’’ The
court determined that the oral management agreement,
which was of indefinite duration, was terminable at will
and found that it was terminated by the defendant no
later than April, 2018. The court noted that it had been
presented with ‘‘no evidence of an express termination’’
but had determined that termination was evident ‘‘by
the conduct of [the defendant] inconsistent with its
perpetuation.’’ The court found that ‘‘[n]o payments of
any sort have been made by [the defendant] since April
of 2018, the date this action was commenced, and there
was no evidence received to indicate that [the defen-
dant] asked [the plaintiff] to perform any obligations
under the [oral management] agreement, all indicative
of an implicit termination of the [oral management]
agreement.’’

The court found that the plaintiff had proven probable
cause that it would recover damages based on its breach
of contract claim9 in the amount of $107,400.07, which
amount consisted of payments made to the defendant
from Omnipoint, Verizon, and Pocket through March
31, 2018, in the amount of $354,007.26, multiplied by
the commission rate of 30 percent. The court found
that no commissions were due for the two original
leases because they were paid through April, 2018.
Accordingly, the court ordered that the plaintiff may
attach the assets of the defendant in the amount of
$107,400.07. This appeal followed. On the same day that
the appeal was commenced, the plaintiff filed a motion

9 The court determined that the plaintiff had not established probable
cause that it would recover under a theory of negligent misrepresentation
against the defendant or Schwartz. The plaintiff filed a cross appeal as
to the denial, in part, of its application for a prejudgment remedy, but it
subsequently withdrew the cross appeal.
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to reargue, reconsider, or correct the judgment, alleging
an error in the computation of damages, and the defen-
dant and Schwartz filed an objection. The court granted
the motion and corrected its previous order to reflect
that the plaintiff may attach the defendant’s assets in
the amount of $157,075.96.

Before turning to the claims on appeal, we first set
forth the law governing prejudgment remedies and our
limited role on review. ‘‘A prejudgment remedy means
any remedy or combination of remedies that enables
a person by way of attachment, foreign attachment,
garnishment or replevin to deprive the defendant in a
civil action of, or affect the use, possession or enjoy-
ment by such defendant of, his property prior to final
judgment . . . . General Statutes § 52-278a (d). A pre-
judgment remedy is available upon a finding by the
court that there is probable cause that a judgment in
the amount of the prejudgment remedy sought, or in
an amount greater than the amount of the prejudgment
remedy sought, taking into account any defenses, coun-
terclaims or set-offs, will be rendered in the matter in
favor of the plaintiff . . . . General Statutes § 52-278d
(a) (1). . . . Proof of probable cause as a condition of
obtaining a prejudgment remedy is not as demanding
as proof by a fair preponderance of the evidence. . . .
The legal idea of probable cause is a bona fide belief
in the existence of the facts essential under the law for
the action and such as would warrant a man of ordinary
caution, prudence and judgment, under the circum-
stances, in entertaining it. . . . Probable cause is a
flexible common sense standard. It does not demand
that a belief be correct or more likely true than false.
. . . Under this standard, the trial court’s function is
to determine whether there is probable cause to believe
that a judgment will be rendered in favor of the plaintiff
in a trial on the merits.’’ (Citations omitted; internal
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quotation marks omitted.) TES Franchising, LLC v.
Feldman, 286 Conn. 132, 136–37, 943 A.2d 406 (2008).

‘‘Section 52-278d (a) explicitly requires that a trial
court’s determination of probable cause in granting a
prejudgment remedy include the court’s taking into
account any defenses, counterclaims or set-offs . . . .
Therefore, it is well settled that, in determining whether
to grant a prejudgment remedy, the trial court must
evaluate both parties’ evidence as well as any defenses,
counterclaims and setoffs. . . . Such consideration is
significant because a valid defense has the ability to
defeat a finding of probable cause.’’ (Citation omitted;
emphasis in original; internal quotation marks omitted.)
Id., 141.

As for our standard of review, our Supreme Court
has stated that an appellate ‘‘court’s role on review of
the granting of a prejudgment remedy is very circum-
scribed. . . . In its determination of probable cause,
the trial court is vested with broad discretion which is
not to be overruled in the absence of clear error. . . .
Since Augeri [v. C. F. Wooding Co., 173 Conn. 426,
429, 378 A.2d 538 (1977)] . . . we have consistently
enunciated our standard of review in these matters. In
the absence of clear error, this court should not overrule
the thoughtful decision of the trial court, which has
had an opportunity to assess the legal issues which may
be raised and to weigh the credibility of at least some
of the witnesses. . . . [On appeal], therefore, we need
only decide whether the trial court’s conclusions were
reasonable under the clear error standard.’’ (Citations
omitted; internal quotation marks omitted.) TES Fran-
chising, LLC v. Feldman, supra, 286 Conn. 137–38.
Additionally, ‘‘we do not conduct a plenary review of the
merits of defenses . . . raised, but rather our review is
confined to a determination of whether the trial court’s
finding of probable cause constitutes clear error.’’ Id.,
140 n.8.
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I

We first consider the defendant’s claim on appeal
related to the court’s rejection of its special defense
that the plaintiff’s action was barred for its failure to
satisfy the requirements contained in § 20-325a. Specifi-
cally, § 20-325a bars the recovery of real estate commis-
sions unless certain requirements are satisfied, includ-
ing the requirement that the agreement be in writing.
Section 20-329, however, provides exceptions to the bar
against the recovery of commissions imposed by § 20-
325a. Specifically, § 20-329 (9) (A) provides an excep-
tion for leases or licenses of space on buildings of
unattended ‘‘ ‘personal wireless services facilities,’ ’’
related devices and ‘‘ancillary equipment used to oper-
ate such devices and equipment shelters therefor, in an
area not to exceed [360] square feet for any one service
. . . .’’ The defendant claims that the court improperly
determined that the exception set forth in § 20-329 (9)
applies and, therefore, that the plaintiff’s action is not
barred by § 20-325a. We agree with the trial court that
the plaintiff was exempt, pursuant to § 20-329 (9), from
the prerequisites set forth in § 20-325a. Accordingly, we
conclude that the court properly rejected the defen-
dant’s special defense.

The following procedural history is relevant. At the
hearing on the plaintiff’s application for a prejudgment
remedy, the plaintiff introduced the testimony of Allen,
a wireless and telecommunications consultant/expert.
Allen testified, inter alia, as to his physical examination
and measurement of the wireless installations at the
property. He further testified as to the industry standard
in measuring wireless installations. He testified that
each of the installations at issue were less than 360
square feet.

As background, Allen testified as to the components
of a wireless installation. Specifically, he testified:
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‘‘Essentially, the cell tower consists of equipment—
which they may refer to as either ground equipment or
rooftop equipment—that’s placed either in a concrete
bunker or a metal bunker or placed on a concrete pad.
It would have things that look like refrigerators, which
are called equipment cabinets, or it could be in a room
in the basement of a building or on the top floor of a
building or it could be placed on a metal platform on
the roof. So those are just four examples of where the
base station equipment would be, or ground equipment,
or equipment room or equipment shelter, they’re all
synonymous. And then they would have antennas,
which would be located high in the air, so they can
provide coverage. And along with the antennas they
may have little boxes.’’

Allen further testified as to which components of a
wireless installation typically and customarily are con-
sidered for purposes of calculating the square footage of
the installation. He testified that landlords and tenants
‘‘consider the ground equipment or base station equip-
ment, which would consist of radio cabinets and various
other ancillary cabinets, like a power cabinet or a tele-
phone cabinet, and those are all contained on either
the concrete pad or within the concrete building or on
top of the platform on the roof or in the room, the
equipment room in the basement or top floor of a build-
ing.’’

Allen testified that they do not ‘‘count the antennas,’’
‘‘the wires that connect the antennas to the equipment,’’
or cable trays and explained why the industry custom
and practice is to exclude these items from the compu-
tation of square footage.10 Allen testified that antennas

10 Allen also testified that radio heads typically are not counted toward
square footage. He described a radio head as ‘‘a small box about half the
size of a carry-on suitcase which works with the antennas. It’s a new technol-
ogy that came up after the leases existed.’’ With respect to the New Cingular
installation, Allen testified: ‘‘I measured the RRUs, which are remote radio
heads; they sat on ballast mounted sleds on the roof. They’re typically not
counted because they’re considered antenna articles. So I measured them
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are separately enumerated in wireless agreements. For
example, the Verizon agreement states that the defen-
dant would provide ‘‘approximately [40] square feet of
space . . . and approximately [170] square feet on the
roof’’ for its wireless installation. The agreement also
provides for ‘‘such additional space on the roof of the
[b]uilding’’ for the installation of antennas, which are
identified in exhibit B to the Verizon agreement only by
the number of antennas. Allen explained: ‘‘[I]n exhibit
B, it shows two sections of the roof and says ‘proposed
. . . lessee alpha sector panel antennas typical total of
four mounted within proposed concealment tubes atop
building roof,’ and it has another section where it refers
to beta [sector panel antennas] with another four. So
they have rights to eight antennas.’’ With respect to the
Nextel antennas, Allen testified that they were ‘‘facade
mounted,’’ meaning that the antennas ‘‘hang on the side
of the penthouse like a picture hanging on the wall.’’

Allen explained that ‘‘cable trays on a rooftop site
serve to cover the cables so the landlord can walk on
the roof or walk on top of it or . . . [t]hey can put
other wires on top and we don’t damage the wires
for AT&T or Verizon or whoever.’’ For example, Allen
testified with respect to the Omnipoint installation that
‘‘[a]ll the wires were contained underneath the plat-
form’’ and that ‘‘there were cable trays for Verizon and
AT&T underneath the Omnipoint . . . equipment.’’

With respect to wires, Allen testified that, ‘‘[i]n the
lease, we don’t count the square footage of wires
because wires don’t have square footage.’’ He also testi-
fied that ‘‘the lease is always silent on . . . wires

because they were there, but I would not have counted them in the lease.
If you go into the lease documents, there’s a consent letter that allows for
the placement of them there, which has no reference to any square footage
that they take up, just that they exist.’’ Allen testified generally that even
when including radio heads in his square footage calculation, each installa-
tion still occupied less than 360 square feet.
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because the landlord has the ability to control the loca-
tion of the equipment shelter.’’ Specifically, Allen testi-
fied that, had the Nextel shelter been located on the
roof, the wires would have been attached in a similar
manner as the Omnipoint installation. Allen testified,
however, that Nextel was ‘‘forced to go on the ground,
so now they have some wires.’’ Thus, Allen did not
measure the wires running from the roof to the equip-
ment shelter located on the ground.

In its memorandum of decision, the court expressly
credited Allen’s testimony in determining that the plain-
tiff had ‘‘proven probable cause that the building/roof-
top wireless telecommunications agreements at issue
were for unattended personal wireless services facili-
ties, related services and ancillary equipment that did
not exceed 360 square feet for any one service.’’ Accord-
ingly, the court concluded that the exception set forth
in § 20-329 (9) applies, and, therefore, the plaintiff’s
action is not barred by § 20-325a.11

11 In its appellate brief, the plaintiff contends that the defendant’s claim
regarding the applicability of § 20-329 (9) is moot because it challenged only
one of two independent bases for the court’s determination that § 20-325a
was inapplicable. Specifically, the plaintiff maintains that the court’s decision
rested on two separate bases: (1) that the plaintiff’s action was not barred
by § 20-325a because the building/rooftop wireless telecommunications
agreements at issue relate to licenses rather than interests in real estate,
and (2) that if § 20-325a applies, the exception contained in § 20-329 (9) also
applies. We disagree with this construction of the court’s decision.

In its memorandum of decision on the application for a prejudgment
remedy, the court referenced its decision on the parties’ cross motions for
summary judgment; see footnote 8 of this opinion; and stated: ‘‘In brief, the
court concluded, therein, that the plaintiff’s action is not barred by § 20-
325a because the agreements at issue relate to licenses, an interest that is
not an ‘estate’ or an ‘interest in real estate,’ which are the objects of that
statute. . . . Moreover . . . § 20-329 (9) expressly provides an exception
to the bar imposed by § 20-325a for leases or licenses of space on buildings
of unattended ‘personal wireless services facilities,’ related devices and
ancillary equipment, including equipment shelters in an area not to exceed
360 square feet for any one service. In the [summary judgment] decision,
the court found a question of material fact existed as to the size of the
facilities, devices and ancillary equipment involved. . . . As of the [prejudg-
ment remedy] application, however, the court credits the testimony of Allen
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We first set forth the relevant statutes. Pursuant to
§ 20-325a, a licensed real estate broker or salesperson
may not institute an action to recover ‘‘any commission,
compensation or other payment’’ unless such broker
or salesperson acted pursuant to a written agreement.12

Section 20-329 provides in relevant part: ‘‘The provi-
sions of this chapter concerning the licensure of real
estate brokers and real estate salespersons shall not
apply to . . . (9) any person or such person’s regular
employee who, as owner, lessor, licensor, manager, rep-
resentative or agent manages, leases, or licenses space
on or in a tower, building or other structure for (A)
‘personal wireless services facilities’ or facilities for
‘private mobile service’ as those terms are defined in
47 USC 332, which facilities shall be unattended, and

and finds that [the plaintiff] has proven probable cause that the building/
rooftop wireless telecommunications agreements at issue were for unat-
tended personal wireless services facilities, related services and ancillary
equipment that did not exceed 360 square feet for any one service. Accord-
ingly, § 20-325a does not bar this action.’’ (Citations omitted; footnote omit-
ted.)

We do not construe the court’s reference to its prior decision as constitut-
ing an independent basis for its decision on the application for a prejudgment
remedy. Accordingly, we reject the plaintiff’s contention that the defendant’s
claim is moot.

12 General Statutes § 20-325a provides in relevant part: ‘‘(b) No person,
licensed under the provisions of this chapter, shall commence or bring any
action with respect to any acts done or services rendered . . . as set forth
in subsection (a), unless the acts or services were rendered pursuant to a
contract or authorization from the person for whom the acts were done or
services rendered. To satisfy the requirements of this subsection any contract
or authorization shall: (1) Be in writing, (2) contain the names and addresses
of the real estate broker performing the services and the name of the person
or persons for whom the acts were done or services rendered, (3) show
the date on which such contract was entered into or such authorization
given, (4) contain the conditions of such contract or authorization, (5) be
signed by the real estate broker or the real estate broker’s authorized agent,
(6) if such contract or authorization pertains to any real property, include
the following statement: ‘THE REAL ESTATE BROKER MAY BE ENTITLED
TO CERTAIN LIEN RIGHTS PURSUANT TO SECTION 20-325a OF THE
CONNECTICUT GENERAL STATUTES’, and (7) be signed by the person
or persons for whom the acts were done or services rendered or by an
agent authorized to act on behalf of such person or persons . . . .’’
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the installation and maintenance of related devices
authorized by the Federal Communications Commis-
sion, and ancillary equipment used to operate such
devices and equipment shelters therefor, in an area
not to exceed [360] square feet for any one service
established by the Federal Communications Commis-
sion in 47 CFR, as amended from time to time, by a
provider of any such service, and (B) any right appro-
priate to access such facilities and connect or use utili-
ties in connection with such facilities.’’

Analysis of the defendant’s claim requires us to con-
strue § 20-329 (9). Ordinarily, we review a trial court’s
actions with respect to an application for a prejudgment
remedy for clear error. ‘‘In this case, however, the issue
raised by the defendant presents a question of statutory
interpretation requiring plenary review. . . . When
construing a statute, [o]ur fundamental objective is to
ascertain and give effect to the apparent intent of the
legislature. . . . In other words, we seek to determine,
in a reasoned manner, the meaning of the statutory
language as applied to the facts of [the] case, including
the question of whether the language actually does
apply. . . . In seeking to determine that meaning, Gen-
eral Statutes § 1-2z directs us first to consider the text
of the statute itself and its relationship to other statutes.
If, after examining such text and considering such rela-
tionship, the meaning of such text is plain and unambig-
uous and does not yield absurd or unworkable results,
extratextual evidence of the meaning of the statute shall
not be considered.’’ (Citation omitted; internal quota-
tion marks omitted.) A1Z7, LLC v. Dombek, 188 Conn.
App. 714, 718–19, 205 A.3d 740 (2019).

We first consider the defendant’s two related argu-
ments with respect to the admission of Allen’s testi-
mony as to the meaning of the statutory phrases ‘‘related
devices’’ and ‘‘ancillary equipment used to operate such
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devices and equipment shelters therefor’’; General Stat-
utes § 20-329 (9) (A); as used in the wireless telecommu-
nications industry. First, the defendant argues that
Allen’s testimony improperly contravened the plain lan-
guage of the statute and that ‘‘a purported ‘industry
standard’ cannot be used to override and undermine
express statutory terms.’’ Second, the defendant argues
that Allen’s testimony was irrelevant because ‘‘[t]he
legislature, in dealing with its policy determination to
except certain functions from licensing requirements,
is not dealing with a telecommunications issue that
requires expert testimony, but a consumer protection
issue.’’ We disagree with both arguments and conclude
that the court properly admitted into evidence and
relied on Allen’s testimony in construing the statutory
language.

We note that the terms ‘‘related devices,’’ ‘‘ancillary
equipment,’’ and ‘‘equipment shelters’’ are not defined
in the statute. See General Statutes § 20-329. In the
absence of a statutory definition, we turn to General
Statutes § 1-1 (a), which provides: ‘‘In the construction
of the statutes, words and phrases shall be construed
according to the commonly approved usage of the lan-
guage; and technical words and phrases, and such as
have acquired a peculiar and appropriate meaning in
the law, shall be construed and understood accord-
ingly.’’ Our appellate courts have stated that ‘‘[t]echnical
terms can be legal terms as well as terms associated
with the trade or business with which a given statute
is concerned, and the terms in question should be
accorded the meaning which they would convey to an
informed person in the [applicable] trade or business.’’
(Internal quotation marks omitted.) Shoreline Shellfish,
LLC v. Branford, 336 Conn. 403, 411, 246 A.3d 470
(2020); see also Berger, Lehman Associates, Inc. v.
State, 178 Conn. 352, 355–57, 422 A.2d 268 (1979) (word
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‘‘design,’’ which was not defined in statute waiving sov-
ereign immunity for actions against state pursuant to
contracts for design of public works, would be read by
persons in field of engineering, who would ‘‘read the
statute’s words in their engineering sense,’’ and trial
court ‘‘concluded that the word ‘design’ has, in the engi-
neer’s lexicon, the same narrow definition’’ our
Supreme Court determined using dictionary); Manches-
ter v. Manchester Police Union, Local 1495, Council
15, AFSCME, 3 Conn. App. 1, 9, 484 A.2d 455 (1984)
(phrase ‘‘ ‘normal retirement age,’ while not having a
universally accepted definition, does have a commonly
accepted meaning which it would convey to an
informed person in the pension field’’ and such under-
standing is relevant to informing court’s determination
of meaning of synonymous and undefined statutory
phrase, ‘‘ ‘normal retirement date’ ’’).

The defendant’s arguments also implicate the stan-
dard for admissibility of expert testimony. Section 7-2 of
the Connecticut Code of Evidence provides: ‘‘A witness
qualified as an expert by knowledge, skill, experience,
training, education or otherwise may testify in the form
of an opinion or otherwise concerning scientific, techni-
cal or other specialized knowledge, if the testimony will
assist the trier of fact in understanding the evidence or
in determining a fact in issue.’’ ‘‘It is well settled that
[t]he true test of the admissibility of [expert] testimony
is not whether the subject matter is common or uncom-
mon, or whether many persons or few have some
knowledge of the matter; but it is whether the witnesses
offered as experts have any peculiar knowledge or expe-
rience, not common to the world, which renders their
opinions founded on such knowledge or experience any
aid to the court or the jury in determining the questions
at issue. . . . Implicit in this standard is the require-
ment . . . that the expert’s knowledge or experience
must be directly applicable to the matter specifically
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in issue.’’ (Citations omitted; internal quotation marks
omitted.) Sullivan v. Metro-North Commuter Railroad
Co., 292 Conn. 150, 158–59, 971 A.2d 676 (2009). ‘‘The
court’s decision [as to the admissibility of an expert’s
opinion] is not to be disturbed unless [its] discretion
has been abused, or the error is clear and involves a
misconception of the law.’’ (Internal quotation marks
omitted.) Caciopoli v. Lebowitz, 131 Conn. App. 306,
322, 26 A.3d 136 (2011), aff’d, 309 Conn. 62, 68 A.3d
1150 (2013).

In the present case, the court was called on to con-
strue and apply the undefined, technical terms present
in the statute, and, pursuant to § 1-1 (a), the terms were
to be accorded the meaning that they would convey to
an informed person in the applicable trade.13 It was
reasonable for the court to accept Allen, who had
worked in the wireless industry for nineteen years, as
an informed person in the applicable trade. Thus, Allen’s
testimony as to the wireless industry’s custom and prac-
tice appropriately aided the court in determining the
meaning of the technical terms within the statute, and
the defendant has not shown that the court abused its
discretion. Accordingly, we conclude that it was not
improper for the court to rely on Allen’s testimony in
determining the meaning of the statutory language.

Having determined that the court did not abuse its
discretion in admitting and relying on Allen’s testimony,
we turn to the defendant’s arguments concerning the

13 We note that the defendant does not argue broadly on appeal that expert
testimony is inadmissible generally to aid the court in defining technical
terms contained within statutes, and courts in other jurisdictions have recog-
nized that ‘‘[r]eliance on expert definitions of terms of art is a sound general
rule of construction . . . .’’ (Internal quotation marks omitted.) Shell Petro-
leum, Inc. v. United States, 182 F.3d 212, 220 (3d Cir. 1999); see also
Dynacon, Inc. v. D & S Contracting, Inc., 120 N.M. 170, 177, 899 P.2d 613
(1995) (recognizing that ‘‘interpretation of technical language in a statute
can and should be informed by evidence concerning how those technical
terms are interpreted by experts in the pertinent field’’).
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court’s interpretation of the statute. The defendant
points to federal law to support its argument that ‘‘the
area occupied by any antennas and any equipment,
switches, wiring, cabling, power sources, shelters, or
cabinets associated with an antenna must be included
in the square footage calculation of ‘personal wireless
services facilities’ set forth in [§] 20-329 (9).’’ The defen-
dant argues that ‘‘[t]he [federal] statutory definition of
‘antennas’ and other related terms, makes clear that
they are a component of ‘personal wireless services
facilities’ and thus would be required to be included in
any square footage calculation under [§] 20-329 (9).’’
The defendant directs this court’s attention to 47 U.S.C.
§ 332 (c) (7) (C), which defines ‘‘ ‘personal wireless
service facilities’ ’’ as ‘‘facilities for the provision of
personal wireless services’’ and ‘‘ ‘personal wireless ser-
vices’ ’’ as ‘‘commercial mobile services, unlicensed
wireless services, and common carrier wireless
exchange access services . . . .’’ The defendant
emphasizes that 47 U.S.C. § 332 contains additional defi-
nitions of services and equipment, which it contends
‘‘advances the point that these facilities each contain
multiple components that are required for the facilities
to function.’’14 The defendant further points to title 47

14 The defendant cites the following definitions contained in 47 U.S.C.
§ 332 (d): ‘‘For purposes of this section—

‘‘(1) the term ‘commercial mobile service’ means any mobile service (as
defined in section 153 of this title) that is provided for profit and makes
interconnected service available (A) to the public or (B) to such classes of
eligible users as to be effectively available to a substantial portion of the
public, as specified by regulation by the Commission;

‘‘(2) the term ‘interconnected service’ means service that is interconnected
with the public switched network (as such terms are defined by regulation
by the Commission) or service for which a request for interconnection is
pending pursuant to subsection (c) (1) (B) . . . .’’

The defendant also cites 47 U.S.C. § 153, which provides in relevant part:
‘‘For the purposes of this chapter, unless the context otherwise requires . . .

* * *
‘‘(29) The term ‘land station’ means a station, other than a mobile station,

used for radio communication with mobile stations.
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of the Code of Federal Regulations, § 1.6002 (b), which
provides that ‘‘[a]ntenna, consistent with § 1.1320 (d),
means an apparatus designed for the purpose of emit-
ting radiofrequency (RF) radiation, to be operated or
operating from a fixed location pursuant to Commission
authorization, for the provision of personal wireless
service and any commingled information services. For
purposes of this definition, the term antenna does not
include an unintentional radiator, mobile station, or
device authorized under part 15 of this chapter.’’ The
defendant also relies on the additional definitions of
‘‘antenna equipment,’’ ‘‘antenna facility,’’ and ‘‘facility’’15

* * *
‘‘(33) The term ‘mobile service’ means a radio communication service

carried on between mobile stations or receivers and land stations, and by
mobile stations communicating among themselves, and includes (A) both
one-way and two-way radio communication services, (B) a mobile service
which provides a regularly interacting group of base, mobile, portable, and
associated control and relay stations (whether licensed on an individual,
cooperative, or multiple basis) for private one-way or two-way land mobile
radio communications by eligible users over designated areas of operation,
and (C) any service for which a license is required in a personal communica-
tions service established pursuant to the proceeding entitled ‘Amendment
to the Commission’s Rules to Establish New Personal Communications
Services’ (GEN Docket No. 90-314; ET Docket No. 92-100), or any successor
proceeding.

‘‘(34) The term ‘mobile station’ means a radio-communication station
capable of being moved and which ordinarily does move.

* * *
‘‘(40) The term ‘radio communication’ or ‘communication by radio’ means

the transmission by radio of writing, signs, signals, pictures, and sounds of
all kinds, including all instrumentalities, facilities, apparatus, and services
(among other things, the receipt, forwarding, and delivery of communica-
tions) incidental to such transmission. . . .’’

15 Title 47 of the 2021 edition of the Code of Federal Regulations, § 1.6002,
provides in relevant part: ‘‘(c) Antenna equipment, consistent with § 1.1320
(d), means equipment, switches, wiring, cabling, power sources, shelters or
cabinets associated with an antenna, located at the same fixed location as
the antenna, and, when collocated on a structure, is mounted or installed
at the same time as such antenna.

‘‘(d) Antenna facility means an antenna and associated antenna equipment.
* * *

‘‘(i) Facility or personal wireless service facility means an antenna facility
or a structure that is used for the provision of personal wireless service,
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as demonstrating that ‘‘the terms are components of,
and not merely ancillary to, personal wireless service
facilities’’ and, thus, the area occupied by such compo-
nents must be included in the square footage calculation
pursuant to § 20-329 (9).

We disagree with the defendant that the definitions
contained within 47 U.S.C. § 332 and the Code of Fed-
eral Regulations necessitate a conclusion that the space
occupied by antennas is required to be included within
the square footage calculation for purposes of § 20-329
(9). Section 20-329 (9) (A) refers to 47 U.S.C. § 332 for
its definitions of the terms ‘‘ ‘personal wireless services
facilities’ ’’ and facilities for ‘‘ ‘private mobile service’
. . . .’’ Neither of those definitions, however, relates to
the measurement of any physical structures. Moreover,
the reference contained in § 20-329 (9) (A) to title 47
of the Code of Federal Regulations is to ‘‘any one ser-
vice’’ as established by the Federal Communications
Commission in the federal regulations. Again, the refer-
ence to the federal regulations does not relate to mea-
surement. Thus, we reject the defendant’s challenge
rooted in the federal definitions.

We find persuasive the plaintiff’s contention in its
appellate brief that Allen’s testimony was consistent
with the building/rooftop wireless telecommunications
agreements. For example, the Omnipoint agreement
indicated a ‘‘proposed 15’ x 15’ lease area and equipment
platform,’’ and the antenna was not included within that
area. The Nextel agreement indicated an equipment
shelter measuring twelve feet by twenty feet located
on the roof. Similarly, the Verizon agreement states
that the defendant would provide ‘‘approximately [40]
square feet of space . . . and approximately [170]
square feet on the roof’’ for its wireless installation and

whether such service is provided on a stand-alone basis or commingled
with other wireless communications services. . . .’’
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separately enumerates the number of antennas. The
New Cingular agreement indicates a proposed equip-
ment shelter measuring twelve feet by twenty feet. As
to Pocket, Allen testified that the lease did not give an
indication of the size of the installation at the property,
and there was no installation at the property when Allen
visited. However, Allen previously had worked as a
leasing agent for Pocket and testified that Pocket ‘‘typi-
cally leased for a small concrete pad, at least six feet
by ten feet at a maximum.’’

The defendant next argues that the court improperly
failed to acknowledge that § 20-329 (9) ‘‘provides for
an exception for a single wireless facility while there are
multiple wireless facilities at issue here.’’ The defendant
contends that the phrase ‘‘for any one service’’ con-
tained in § 20-329 (9) logically ‘‘refers to the role of the
broker (i.e., the person that the statutory scheme seeks
to regulate) such that a person acting in such role ‘for
any one service’ is exempted from licensing require-
ments while a person acting in such role for multiple
providers is not.’’

We disagree with the defendant’s proposed construc-
tion, which is unreasonable in that it wholly ignores
the context of the phrase at issue. The larger clause
provides in relevant part: ‘‘[I]n an area not to exceed
[360] square feet for any one service established by the
Federal Communications Commission . . . by a pro-
vider of any such service . . . .’’ General Statutes § 20-
329 (9) (A). Thus, the logical reading of this phrase is
that the 360 square foot limitation applies to each ‘‘ser-
vice established by the Federal Communications Com-
mission . . . .’’ General Statutes § 20-329 (9) (A). ‘‘We
will not torture the words or sentence structure of a
statute to import an ambiguity where the ordinary
meaning of the language leaves no room for it.’’ (Internal
quotation marks omitted.) Mosby v. Board of Educa-
tion, 191 Conn. App. 280, 286, 214 A.3d 400 (2019), cert.
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denied, 335 Conn. 939, 237 A.3d 1 (2020). Accordingly,
we reject the defendant’s proposed interpretation.

The defendant’s final argument is that the court
improperly determined that the exception set forth in
§ 20-329 (9) applied because it failed to give meaning
to the statutory language providing that the wireless
facilities were required to be ‘‘in an area not to exceed
[360] square feet . . . .’’ General Statutes § 20-329 (9)
(A). The defendant contends that Allen improperly
added together the square footage of certain compo-
nents rather than measuring the area in which the com-
ponents were contained. Specifically, the defendant
points to the Verizon installation, which was comprised
of a forty square foot generator on the ground and a
seventy square foot equipment platform on the roof.
The defendant poses the following question: ‘‘If one
part of a wireless installation is 1000 feet from the other
part, how can one say that the two parts are contained
in an area of less than 360 square feet?’’ We are not
persuaded by the defendant’s argument that, because
certain components of the installation are separated
between the ground and the roof, the installation cannot
be considered to be within an area not to exceed 360
square feet.

Accordingly, we conclude that the court properly
considered the defendant’s special defense that the
plaintiff’s claims are barred by § 20-325a and properly
determined that such defense did not defeat a finding
of probable cause.

II

The defendant’s second claim on appeal is that the
court improperly determined that enforcement of the
oral management agreement is not barred by the rule
against perpetuities.

The following additional procedural history is rele-
vant to our resolution of this claim. In its memorandum
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of decision on the application for a prejudgment rem-
edy, the court referenced its previous summary judg-
ment decision as holding ‘‘that neither the common-
law nor the statutory rules against perpetuities applied
because the [oral management] agreement provided an
immediate fixed right to a present or future enjoyment
of a lease or license related contract.’’ In the summary
judgment decision, the court considered both the com-
mon-law and statutory rules, noting that both rules
‘‘implicate only interests that are not vested at the time
of creation. Where a party has an immediate fixed right
to a present or future enjoyment, the rule is inapplicable
even where the right extends in apparent perpetuity.’’
The court stated that, ‘‘[i]n the present case, whatever
rights [the plaintiff] possessed vested upon execution
of the agreements. Thus, neither the common-law [n]or
statutory rule of perpetuit[ies] bars the present
action.’’16

The defendant argues on appeal that only the com-
mon-law rule is applicable to the present case. The
defendant argues that the plaintiff’s rights vested not
at the time of the oral management agreement, but when
the defendant later entered into the building/rooftop
wireless telecommunications agreements. According to
the defendant, the plaintiff had no rights with respect
to the defendant’s property until the building/rooftop
wireless telecommunications agreements came into
existence, and the plaintiff’s claim to a percentage of
revenue from ‘‘any future telecommunications leases’’;
(emphasis omitted); is ‘‘just the sort of perpetual inter-
est that the rule against perpetuities is intended to pre-
vent.’’ The plaintiff responds that the rule against perpe-
tuities does not apply because the trial court’s order

16 In considering the rule against perpetuities at the summary judgment
stage, the court’s decision rested on its determination that the plaintiff’s
rights ‘‘vested upon execution of the agreements.’’ As both parties recognize,
the prejudgment remedy was limited to the plaintiff’s claim of breach of
the oral management agreement. Thus, the agreement under which the
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with respect to the prejudgment remedy addressed only
whether the plaintiff had shown probable cause that it
could prove breach of contract under the oral manage-
ment agreement. Because the oral management agree-
ment created no property rights in the plaintiff, the
plaintiff contends that it is outside the scope of the rule
against perpetuities.17

‘‘The rule against perpetuities states that [n]o interest
is good unless it must vest, if at all, not later than twenty-
one years after some life in being at the creation of the
interest.’’ (Internal quotation marks omitted.) Tolland
Enterprises v. Commissioner of Transportation, 36
Conn. App. 49, 53 n.2, 647 A.2d 1045 (1994). ‘‘The under-
lying and fundamental purpose of the common law rule
against perpetuities is the protection of society by
allowing full utilization of land. As commonly noted,
[t]he rule [against perpetuities] evolved to prevent . . .
property from being fettered with future interests so
remote that the alienability of the land and its market-
ability would be impaired, preventing its full utilization
for the benefit of society at large as well as of its current
owners.’’ (Internal quotation marks omitted.) Id., 54.
‘‘The rule against perpetuities concerns rights of prop-
erty only, and does not affect the making of contracts
which do not create rights of property.’’ (Internal quota-
tion marks omitted.) H. J. Lewis Oyster Co. v. West,

court determined that the plaintiff had vested rights in connection with the
prejudgment remedy application is the oral management agreement.

17 Although the trial court did not reject the defendant’s special defense
on this basis, we consider the plaintiff’s argument on appeal because the
defendant had an adequate opportunity to respond in its reply brief and
because the argument was preserved in the trial court, where the plaintiff
argued in posthearing briefing that the interest at issue constituted 30 percent
of the revenue generated from the wireless providers at the property and
did not concern any restraints on the alienation of property, and, thus, the
rule against perpetuities did not apply.

Moreover, in rejecting the defendant’s statute of frauds special defense,
the court rejected the defendant’s argument that the oral management agree-
ment is an agreement ‘‘ ‘for any interest in or concerning real property’ ’’
and found that the agreement was one for services.
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93 Conn. 518, 529, 107 A. 138 (1919); see also 61 Am.
Jur. 2d 63, Perpetuities, Etc. § 53 (1981) (same); 70
C.J.S. 385–86, Perpetuities § 10 (2005) (‘‘[t]he rule
against perpetuities is a restriction on the right of the
disposition of property, and is by far the most important
restraint which the law places on the right to create
future interests’’ (footnote omitted)).

In the present case, the oral management agreement
at issue does not create or transfer any right in property,
and the plaintiff does not claim any interest in the defen-
dant’s property.18 The rights at issue are illustrated by
the plaintiff’s requested recovery, which is limited to
the portion of the monthly rent it claims it was entitled
to under the oral management agreement. The defen-
dant has not directed this court to any authority sup-
porting the applicability of the rule against perpetuities
to the type of agreement at issue in the present case.
Accordingly, we conclude that the court properly deter-
mined that the defendant’s defense with respect to the
rule against perpetuities did not defeat a finding of
probable cause.

III

The defendant’s final claim on appeal is that the court
improperly determined that the statute of frauds did
not bar enforcement of the oral management agree-
ment. First, it contends that General Statutes § 52-550
(a) (4) applies on the basis that the plaintiff’s claims
‘‘concern real property . . . .’’ Second, it contends that
‘‘[t]he trial court also erroneously held that the statute
of frauds did not apply because the [oral] management
agreement was of indefinite duration and, thus, was not

18 When asked during oral argument before this court whether the plaintiff
had taken the position before the trial court that the oral management
agreement runs with the land, the plaintiff’s counsel represented that it had
not taken that position.
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a contract not to be performed within one year.’’ We
examine each argument in turn.

The following additional facts and procedural history
are relevant to our resolution of this claim. In its memo-
randum of decision on the application for a prejudgment
remedy, the court concluded that the defendant’s reli-
ance on the statute of frauds as a special defense was
unavailing. It stated that the defendant’s ‘‘assertion,
without citation to authority, that the [oral manage-
ment] agreement falls within the purview of the statute
of frauds because it is an agreement ‘for any interest
in or concerning real property,’ ignores that what is at
issue is an agreement for services that is not within the
purview of § 52-550 (a) (4).’’ It next determined that
§ 52-550 (a) (5) likewise did not bar enforcement of
the oral management agreement on the basis that the
agreement is a contract of indefinite duration.

Section 52-550 (a) provides in relevant part: ‘‘No civil
action may be maintained in the following cases unless
the agreement, or a memorandum of the agreement, is
made in writing and signed by the party, or the agent
of the party, to be charged . . . (4) upon any agreement
for the sale of real property or any interest in or concern-
ing real property; [or] (5) upon any agreement that is
not to be performed within one year from the making
thereof . . . .’’ ‘‘Under Connecticut law, the statute of
frauds operates as a special defense to a civil action.
. . . Its function is evidentiary, to prevent enforcement
through fraud or perjury of contracts never in fact
made.’’ (Citation omitted; internal quotation marks
omitted.) Patrowicz v. Peloquin, 190 Conn. App. 124,
138, 209 A.3d 1233, cert. denied, 333 Conn. 915, 216
A.3d 651 (2019). ‘‘The primary purpose of the statute
of frauds is to provide reliable evidence of the existence
and the terms of the contract . . . .’’ (Internal quota-
tion marks omitted.) Reid & Riege, P.C. v. Bulakites,
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132 Conn. App. 209, 217, 31 A.3d 406 (2011), cert. denied,
303 Conn. 926, 35 A.3d 1076 (2012).

The defendant first argues that the plaintiff claims
an interest in the building/rooftop wireless telecommu-
nications agreements, ‘‘as well as claiming an interest
in any future agreements with any cellular providers.
Because the cellular agreements convey an interest in
land (albeit only as to a portion of the premises), the
plaintiff’s claims here concern real property and, thus,
the statute of frauds applies pursuant to [§] 52-550
(a) (4).’’

This argument is unpersuasive, as it is premised on
the defendant’s assertion that the plaintiff’s claims ‘‘con-
cern real property . . . .’’ In determining that the plain-
tiff had shown probable cause with respect to its breach
of contract claim, the court correctly noted that the oral
management agreement is one for services. Specifically,
the court stated that, pursuant to the oral management
agreement, the plaintiff was ‘‘to market, license and
collect usage payments in exchange for a commission
of 30 percent of monthly receipts generated by any
license.’’ The oral management agreement did not con-
fer on the plaintiff any rights to an interest in or concern-
ing real property. See Pagano v. Ippoliti, 245 Conn.
640, 645, 647, 716 A.2d 848 (1998) (contract claims as
formulated by plaintiff were for damages arising out of
loss of financial, rather than real property, interests in
development project, and, as such, contracts did not
violate § 52-550 (a) (4)). Accordingly, we conclude that
the court properly determined that the defendant’s
defense with respect to § 52-550 (a) (4) did not defeat
a finding of probable cause.

With respect to the defendant’s argument that the oral
management agreement was unenforceable because it
was not to be performed within one year from the
making thereof; see General Statutes § 52-550 (a) (5);
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we conclude that the court properly relied on C. R.
Klewin, Inc. v. Flagship Properties, Inc., 220 Conn.
569, 583–84, 600 A.2d 772 (1991). In that case, our
Supreme Court held that ‘‘an oral contract that does
not say, in express terms, that performance is to have
a specific duration beyond one year is, as a matter of
law, the functional equivalent of a contract of indefinite
duration for the purposes of the statute of frauds. Like
a contract of indefinite duration, such a contract is
enforceable because it is outside the proscriptive force
of the statute regardless of how long completion of
performance will actually take.’’ Id.19 In the present
case, the court determined that the oral management
agreement was of indefinite duration.20 Accordingly, we
conclude that the court properly determined that the
defendant’s defense with respect to § 52-550 (a) (5) did
not defeat a finding of probable cause.

19 Outside of a discussion of C. R. Klewin, Inc. v. Flagship Properties,
Inc., supra, 220 Conn. 583–84, the defendant’s only citation to authority in
support of its argument with respect to § 52-550 (a) (5) is to Redgate v.
Fairfield University, 862 F. Supp. 724, 729–30 (D. Conn. 1994), in which
the United States District Court for the District of Connecticut determined
that a former employee’s breach of contract claims did not meet the require-
ments of the statute of frauds when he allegedly had been assured employ-
ment for ten or twenty years. This decision is distinguishable on its facts.

20 The defendant indirectly attacks the trial court’s finding that the oral
management agreement was of indefinite duration by asserting that its
enforcement is barred by the statute of frauds because (1) an unsigned draft
management agreement provided for a two year term with two, two year
extensions; and (2) ‘‘the [building/rooftop wireless telecommunications]
agreements as to which the plaintiff claims an interest all include express
terms of more than one year.’’ First, we do not find clear error in the
court’s determination that the oral management agreement was of indefinite
duration on the basis of the terms of the unsigned draft agreement. ‘‘Weighing
the evidence and judging the credibility of the witnesses is the function of
the trier of fact and this court will not usurp that role.’’ (Internal quotation
marks omitted.) TES Franchising, LLC v. Feldman, supra, 286 Conn. 143.
Second, the court expressly declined to address the plaintiff’s contention
that it was a third-party beneficiary under the two original leases. The court
concluded only that the plaintiff had proven probable cause of recovery
pursuant to the oral management agreement. Accordingly, we reject the
defendant’s statute of frauds arguments premised on the unsigned agreement
and the two original leases.
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Therefore, we conclude that the court’s finding of
probable cause did not constitute clear error.

The judgment is affirmed.

In this opinion the other judges concurred.

STATE OF CONNECTICUT v. DEREK R. SWEET
(AC 44427)

Alvord, Cradle and Suarez, Js.

Syllabus

Convicted, after a jury trial, of the crimes of larceny in the third degree and
identify theft in the third degree, and, under a part B information, on a
plea of guilty, of being a persistent serious felony offender, the defendant
appealed to this court. The defendant stole a wallet, belonging to his
father, M, and used the credit cards, a debit card and his father’s driver’s
license contained within to make several purchases from various stores,
totaling in excess of $2000. On appeal, the defendant claimed, inter
alia, that the evidence was insufficient to prove that the defendant had
appropriated in excess of $2000 from M to himself and that certain
documentary evidence was improperly admitted in violation of the defen-
dant’s constitutional right to confrontation and the rule against hear-
say. Held:

1. The defendant could not prevail on his claim that, because the state
presented evidence that M suffered only a loss of credit through the
defendant’s use of the stolen credit cards and that the state failed to
prove that credit is money, the evidence was insufficient to prove that the
defendant appropriated in excess of $2000 from M to himself: contrary
to the defendant’s assumption that the state’s theory of the case at trial
with respect to the use of the credit cards was that the defendant stole
money, the state’s theory of the case was that the defendant stole credit
from M, and it was sufficient to present evidence of the transactions,
the credit card statements posting the transactions and M’s efforts to
remove those transactions from his credit card statements, and the
record clearly demonstrated that the defendant used M’s credit cards
to purchase items without authorization to do so, those items were
charged to M, and M’s credit card issuers billed him for those charges,
and the defendant failed to provide other facts that the state could have
produced to prove that unauthorized use of a credit card results in a
taking of credit; moreover, although the credit card issuers eventually
did not hold M responsible for the debt that the defendant incurred,
the defendant’s actions resulted in a reduction of M’s available credit
at the time of the unauthorized purchases; furthermore, although M’s
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loss of credit was not permanent, it did not mean that his credit was
not stolen.

2. The defendant could not prevail on his unpreserved claim that both a
property report, created by the investigating police officer that detailed
the fraudulent transactions made by the defendant, and M’s statement to
the police, constituted testimonial hearsay that was improperly admitted
into evidence in violation of his sixth amendment right to confrontation,
as the record clearly demonstrated that defense counsel waived any
objection to the admission of the property report and M’s statement.

3. The defendant could not prevail on his unpreserved claim that letters
from two card issuers regarding the fraudulent charges, which were
admitted into evidence as past recollections recorded under a provision
(§ 8-3 (6)) of the Connecticut Code of Evidence, constituted testimonial
hearsay that was admitted in violation of his sixth amendment right to
confrontation, as any error in admitting these letters was harmless
beyond a reasonable doubt; these letters were admitted to show that
the fraudulent charges occurred and that M reported that he was not
involved in those transactions, and, contrary to the defendant’s claim
that the other exhibits were all evidence of the same facts and, therefore,
the letters were corroborative, the record demonstrated that the letters
were cumulative.

4. The defendant could not prevail on his unpreserved claim that two state-
ments from M’s credit card issuers were improperly admitted as past
recollections recorded under § 8-3 (6) of the Connecticut Code of Evi-
dence, on the ground that the information contained therein was never
personally known to M, through whom the statements were presented,
as any such error did not substantially affect the verdict; the record
demonstrated that M’s statement to the police established the dates and
values of the fraudulent transactions and, therefore, the statements,
admitted only to prove those values, were merely cumulative, the testi-
mony of M and the investigating police officer regarding the charges
established the amounts listed on the property report and in M’s state-
ment to the police, and, accordingly, the two statements were not needed
to corroborate the information presented.

Argued April 12—officially released August 30, 2022

Procedural History

Two part substitute information charging the defen-
dant, in the first part, with the crimes of larceny in the
third degree and identify theft in the third degree, and,
in the second part, with being a persistent serious felony
offender, brought to the Superior Court in the judicial
district of New Britain, geographical area number fif-
teen, where the first part of the information was tried
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to the jury before Oliver, J.; verdict of guilty; thereafter,
the defendant was presented to the court, Oliver, J.,
on a plea of guilty to the second part of the information;
judgment of guilty in accordance with the verdict and
plea, from which the defendant appealed to this court.
Affirmed.

Adele V. Patterson, former senior assistant public
defender, for the appellant (defendant).

Nancy L. Chupak, senior assistant state’s attorney,
with whom, on the brief, were Brian W. Preleski, former
state’s attorney, and David Clifton, senior assistant
state’s attorney, for the appellee (state).

Opinion

ALVORD, J. The defendant, Derek R. Sweet, appeals
from the judgment of conviction, rendered after a jury
trial, of one count of larceny in the third degree in
violation of General Statutes § 53a-124 (a) (2),1 and one
count of identity theft in the third degree in violation
of General Statutes § 53a-129d (a).2 On appeal, the

1 General Statutes § 53a-124 provides in relevant part: ‘‘(a) A person is
guilty of larceny in the third degree when he commits larceny, as defined
in [§] 53a-119, and . . . (2) the value of the property or service exceeds
two thousand dollars . . . .’’

General Statues § 53a-119 provides in relevant part: ‘‘A person commits
larceny when, with intent to deprive another of property or to appropriate
the same to himself or a third person, he wrongfully takes, obtains or
withholds such property from an owner. . . .’’

2 General Statutes § 53a-129d (a) provides: ‘‘A person is guilty of identity
theft in the third degree when such person commits identity theft, as defined
in [§] 53a-129a.’’

General Statutes § 53a-129a provides: ‘‘(a) A person commits identity
theft when such person knowingly uses personal identifying information of
another person to obtain or attempt to obtain money, credit, goods, services,
property or medical information without the consent of such other person.

‘‘(b) As used in this section, ‘personal identifying information’ means any
name, number or other information that may be used, alone or in conjunction
with any other information, to identify a specific individual including, but
not limited to, such individual’s name, date of birth, mother’s maiden name,
motor vehicle operator’s license number, Social Security number, employee
identification number, employer or taxpayer identification number, alien
registration number, government passport number, health insurance identifi-
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defendant claims that (1) there was insufficient evi-
dence to sustain the jury’s verdict of guilty of larceny
in the third degree and (2) the court erred in admitting
certain hearsay evidence. We disagree and, accordingly,
affirm the judgment of conviction.

The following facts, which the jury reasonably could
have found, and procedural history are relevant to our
resolution of this appeal. On or about November 19,
2017, the defendant took a wallet, belonging to his
father, Martin Sweet (Martin), which contained a Peo-
ple’s United Bank debit card, an American Express
credit card, a Chase credit card, an Old Navy credit
card, a Home Depot credit card,3 a Social Security card,
and a driver’s license. On November 19, the defendant
used the cards to make a variety of purchases at local
stores, including Walmart, Stop and Shop, and Family
Dollar. The purchases totaled $2373.94.4 On or around
December 28, 2017, the defendant made three pur-
chases, totaling $2628.91, using Martin’s Home Depot
credit card in three separate transactions at a West
Hartford Home Depot.5 Martin reported the theft of the

cation number, demand deposit account number, savings account number,
credit card number, debit card number or unique biometric data such as
fingerprint, voice print, retina or iris image, or unique physical representa-
tion.’’

3 A ‘‘dispute claim request’’ from People’s United Bank regarding the fraud-
ulent charges asked Martin whether ‘‘[his] Debit Card or ATM Card’’ was
or was not in his possession at the time of the disputed transactions. Further,
Martin testified that his ‘‘debit card’’ was in his wallet when the wallet went
missing. See part II A 2 of this opinion. Thus, in this opinion we refer to
the People’s United Bank card as a debit card. We refer to the People’s
United Bank debit card, the American Express credit card, the Old Navy
credit card, and the Home Depot credit collectively as cards and to the
issuers of those cards as card issuers. When we refer to credit cards and
credit card issuers, we are not referencing the People’s United Bank
debit card.

4 Of the $2373.94 total, $377.93 applied to Martin’s People’s United Bank
debit card.

5 Martin testified at trial that he had cancelled all of his credit cards
following the first round of fraudulent charges on November 19 and was
surprised when his Home Depot credit card bill included additional charges
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wallet and the subsequent fraudulent charges to the
card issuers, and, after taking the several steps required
to dispute the charges, he did not have to pay any of
the fraudulent charges.

Following an investigation, the defendant was
arrested and charged, by way of a substitute informa-
tion, with one count of larceny in the third degree in
violation of § 53a-124 (a) (2), and one count of identity
theft in the third degree in violation of § 53a-129d (a).
After one day of evidence, the state rested, and the
defendant filed a motion for judgment of acquittal,
which the court, Oliver, J., denied.6 On January 23,
2020, the jury found the defendant guilty on both counts.
The defendant then pleaded guilty to a part B informa-
tion, which charged him as a persistent serious felony
offender in violation of General Statutes § 53a-40 (c).7

that he had not made. He further testified that ‘‘[t]he Home Depot when I
called them up because I’m like how could you possibly let more charges
go up? Because I cancelled the card and that’s when they told me, well, we
also just accept driver’s licenses to make charges.’’

6 The defendant argued in support of his motion for judgment of acquittal
that ‘‘the state is required to prove that [the defendant] had appropriated
property from Mr. Martin Sweet valued at over $2000. Although the state
did introduce some evidence of transactions that took place, it looks like
those transactions were all related to losses by the Home Depot, losses by
other businesses, but no losses over $2000 to Mr. [Martin] Sweet directly.’’
The defendant relied on the fact that Martin’s credit card issuers did not
ultimately bill him for the fraudulent charges. The state responded that it
‘‘[did] not need to prove [that] the ultimate loss rested on Mr. Martin Sweet,
simply that when the defendant made those charges, he was taking that
property from Martin Sweet, in that, using his credit cards.’’ The court
determined that the state had presented evidence that could support both
a theory that the defendant took Martin’s credit and a theory that the
defendant took the items purchased with the credit cards, to which Martin
had a superior property right.

7 General Statutes § 53a-40 (c) provides in relevant part: ‘‘A persistent
serious felony offender is a person who (1) stands convicted of a felony,
and (2) has been, prior to the commission of the present felony, convicted
of and imprisoned under an imposed term of more than one year or of
death, in this state or in any other state or in a federal correctional institution,
for a crime. . . .’’
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Following the verdict, the defendant renewed his
motion for judgment of acquittal, which was also
denied. On August 17, 2020, the court sentenced the
defendant to a total effective sentence of ten years
of incarceration, execution suspended after forty-two
months, followed by five years of probation. This appeal
followed.

I

The defendant’s first claim on appeal is that the evi-
dence was insufficient to prove that he appropriated
in excess of $2000 from Martin to himself. Although
the defendant admits that ‘‘the jury reasonably could
find that the state proved its theory that the defendant
stole his father’s credit cards and used them to make
unauthorized purchases,’’ he contends that there was
no ‘‘evidence or law to support its contention that using
the [credit] cards took money from Martin.’’ Specifi-
cally, the defendant asserts that ‘‘[t]he state’s articula-
tion of its theory of the crime to the trial court and to
the jury assumed that the use of a person’s credit card
results in taking his money, but no evidence was offered
to support that factual premise.’’ In sum, the defendant’s
argument is that the state’s theory of the case with
respect to the credit cards was that the defendant stole
money from Martin and, therefore, because the evi-
dence made clear that Martin ultimately only suffered
a loss of credit, the state further had to prove that credit
is money. In response, the state argues that its theory
of the case at trial with respect to the credit cards
was that the defendant stole credit from Martin and,
therefore, it was sufficient to present evidence of the
transactions, the credit card statements posting the
transactions, and Martin’s efforts to remove those trans-
actions from his credit card statements to establish that
the defendant took credit worth more than $2000 from
Martin. We agree with the state.8

8 The defendant takes issue only with the sufficiency of the evidence with
respect to his use of Martin’s credit cards. He makes no argument that
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The following procedural history is relevant to our
resolution of this claim. In count one of the operative
long form information, the state charged the defendant
with larceny in the third degree in violation of § 53a-
124 (a) (2), alleging as follows: ‘‘on or about diverse
dates between November 19, 2017, and December 28,
2017, beginning in the town of Newington and continu-
ing throughout the state, the defendant . . . with intent
to deprive another of property and appropriate the same
to himself and a third person, did wrongfully take,
obtain, and withhold such property from its owner, the
value of which exceeds two thousand dollars, to wit:
the defendant did wrongfully appropriate in excess of
$2000 from Martin Sweet to himself.’’

At trial, Martin testified that, once he realized his
wallet was missing, he reported that issue to his credit
card issuers. He further testified that, upon reporting
the missing cards, he was informed that the cards were
being used. Accordingly, he cancelled his credit cards
and reported the situation to the Newington Police
Department. He also testified about the credit card bills
he received listing charges he did not make and the
process through which he reported the fraudulent trans-
actions to the card issuers. During Martin’s testimony,
the state introduced into evidence credit card state-
ments that listed the various disputed charges and let-
ters from the credit card issuers that detailed the
reported fraudulent charges.9

Officer Reza Abbassi of the Newington Police Depart-
ment testified about his investigation into the matter.

the state produced insufficient evidence to prove that the defendant took
something from Martin when he used his debit card. Therefore, our review
of this claim relates only to the state’s theory of the case with respect to
the use of Martin’s credit cards and the sufficiency of the evidence to prove
that the defendant took Martin’s credit.

9 These exhibits, and others, are the subject of the defendant’s second
claim. See part II of this opinion.
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He testified that Martin filled out a lost/stolen property
report (property report) listing all of the charges made
to his credit cards10 following the theft of his wallet,
along with the times and locations of each transaction,
and the property report was entered into evidence as
a full exhibit.11 Officer Abbassi testified that he used
the property report to follow up with the stores to
investigate who had made the various charges. Officer
Abbassi also testified that, after viewing surveillance
video, reviewing receipts, and meeting with Martin, he
was able to confirm that the defendant had made the
charges that Martin had reported as fraudulent.

In closing arguments, the prosecutor emphasized the
timing of the larceny, asserting that there were ‘‘[nine-
teen] charges in just under [thirteen] hours. Over $2300
taken in that [thirteen] hours. . . . That tells you that
the defendant is trying to rack up as much money as
he can before those cards get cancelled. He wants to
get the value while he can.’’ The prosecutor then
addressed the fact that Martin never had to pay for
the defendant’s charges: ‘‘Now the defense asked some
questions about the bank covering [Martin’s] loss. . . .
That is legally irrelevant to your inquiry here.12 What
we do in criminal law is we punish conduct based upon
the time that it occurs. We look at what the defendant
did, not six months from now, not years from now to
see who’s left holding the bag; when he made those

10 The property report also included a list of purchases made using Martin’s
People’s United Bank debit card.

11 The property report is also the subject of the defendant’s second claim.
See part II of this opinion.

12 The defendant disputes the state’s position that the card issuers’ cover-
age of the losses is irrelevant. The defendant asserts that the state’s position
was that ‘‘it did not need to prove any loss to Martin.’’ The defendant
misstates the state’s position. The state actually advocated that whether or
not Martin ultimately lost funds was irrelevant because the state had shown
that the defendant took credit from Martin at the time he made the transac-
tions.
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charges, it’s Martin Sweet on the hook. Martin Sweet
owes that money to the credit card [issuers]. When the
defendant makes those charges, he doesn’t know the
credit card [issuers] are going to do the right thing and
reimburse him. If they decided not to, Martin Sweet is
the one with the debt. When he makes those charges,
it’s Martin Sweet, that’s whose money he’s taking.’’
(Footnote added.) The prosecutor then referred to the
credit card statements and argued that those charges
represented the value of the credit taken from Martin.

In closing arguments, defense counsel stated, inter
alia, that ‘‘[t]he state has to prove that there was prop-
erty taken from [Martin] and with intent to deprive him
of it. What is that property? When was [it] taken? Why
was it deprived? So I’ll ask you to consider those things
when you go in to deliberate.’’ In rebuttal, the prosecu-
tor again emphasized the timing of the larceny, stating,
‘‘[a]gain, it’s the time, the conduct at the time those
cards are swiped. We don’t look six months down the
line to see who ends up holding the bag. The banks did
the right thing here, that doesn’t matter, Martin Sweet
could have been out the money, and at that time, the
defendant made those charges Martin Sweet was out
that money.’’

We begin by setting forth the well established stan-
dard of review for claims of insufficient evidence.13 ‘‘In
reviewing the sufficiency of the evidence to support a
criminal conviction we apply a [two part] test. First,
we construe the evidence in the light most favorable
to sustaining the verdict. Second, we determine whether

13 The defendant advocates that a plenary standard of review applies to
this claim because ‘‘[w]hen the question is whether the criminal statute of
conviction applies on the facts of the case, the question is one of statutory
interpretation . . . .’’ We disagree that the defendant’s claim requires analy-
sis of whether § 53a-124 applies on the facts of this case, and, therefore,
we do not afford his claim plenary review.
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upon the facts so construed and the inferences reason-
ably drawn therefrom the [finder of fact] reasonably
could have concluded that the cumulative force of the
evidence established guilt beyond a reasonable doubt.
. . . We note that the [finder of fact] must find every
element proven beyond a reasonable doubt in order to
find the defendant guilty of the charged offense, [but]
each of the basic and inferred facts underlying those
conclusions need not be proved beyond a reasonable
doubt. . . . If it is reasonable and logical for the [finder
of fact] to conclude that a basic fact or an inferred fact
is true, the [finder of fact] is permitted to consider the
fact proven and may consider it in combination with
other proven facts in determining whether the cumula-
tive effect of all the evidence proves the defendant
guilty of all the elements of the crime charged beyond a
reasonable doubt.’’ (Internal quotation marks omitted.)
State v. Edwards, 202 Conn. App. 384, 389–90, 245 A.3d
866, cert. denied, 336 Conn. 920, 246 A.3d 3 (2021). ‘‘On
appeal, we do not ask whether there is a reasonable
view of the evidence that would support a reasonable
hypothesis of innocence. We ask, instead, whether there
is a reasonable view of the evidence that supports the
[trier’s] verdict of guilty.’’ (Internal quotation marks
omitted.) State v. Tony O., 211 Conn. App. 496, 509,
272 A.3d 659, cert. denied, 343 Conn. 921, 275 A.3d
214 (2022).

The following legal principles guide our analysis. Sec-
tion 53a-124 (a) (2) provides: ‘‘A person is guilty of
larceny in the third degree when he commits larceny,
as defined in [§] 53a-119, and . . . the value of the
property or services exceeds two thousand dollars.
. . .’’ General Statutes § 53a-119 provides in relevant
part: ‘‘A person commits larceny when, with intent to
deprive another of property or to appropriate the same
to himself or a third person, he wrongfully takes, obtains
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or withholds such property from an owner. . . .’’ Gen-
eral Statutes § 53a-118 (a) (1) defines property as ‘‘any
money, personal property, real property, thing in action,
evidence of debt or contract, or article of value of any
kind.’’ ‘‘[T]he essential elements of larceny are: (1) the
wrongful taking or carrying away of the . . . property
of another; (2) the existence of a felonious intent in
the taker to deprive the owner of [the property] perma-
nently; and (3) the lack of consent of the owner.’’ (Inter-
nal quotation marks omitted.) State v. Adams, 327 Conn.
297, 305–306, 173 A.3d 943 (2017).

The defendant argues that the state was required to
prove that credit is money but failed to present evidence
that credit is money; this argument is premised on an
assumption that the state’s theory of the case with
respect to the use of the credit cards was that the
defendant stole money. The state, however, correctly
points out that the theory it presented at trial was that
the defendant stole credit when he used Martin’s credit
cards and that, therefore, there is no evidentiary missing
link—it properly proved that the defendant stole
credit.14 After review of the substitute information,15 the

14 At trial, the state offered an alternative theory that the items the defen-
dant purchased with Martin’s credit cards constituted the property taken
from Martin because Martin had superior rights to the property as it was
purchased with his credit cards. The court agreed with the state that this
was a viable theory. See footnote 5 of this opinion. On appeal, the state
offers this as an alternative basis to support the jury’s determination of
guilt. Because we conclude that there was sufficient evidence with which
the jury could have determined that the defendant took Martin’s credit, we
need not consider this alternative argument.

15 We note that, ‘‘[g]enerally speaking, the state is limited to proving that
the defendant has committed the offense in substantially the manner
described in the information. . . . Despite this general principle, however,
both this court and our Supreme Court have made clear that [t]he inclusion
in the state’s pleading of additional details concerning the offense does not
make such allegations essential elements of the crime, upon which the jury
must be instructed. . . . Our case law makes clear that the requirement
that the state be limited to proving an offense in substantially the manner
described in the information is meant to assure that the defendant is provided
with sufficient notice of the crimes against which he must defend. As long
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state’s evidence, and the prosecutor’s closing argu-
ments, it is clear that, with respect to the defendant’s
use of Martin’s credit cards, the state sought to prove
that the defendant took property in the form of credit
valued at more than $2000 from Martin on November
19 and December 28, 2017.16 As the defendant aptly
summarized in his principal appellate brief, ‘‘[t]he
state’s theory was that a taking from Martin occurred
when his credit accounts were used to make unautho-
rized purchases from merchants totaling over $2000.
The state expressly did not attempt to prove that the
defendant’s [use of Martin’s credit cards] actually cost
Martin any money.’’ The state did not attempt to offer
such proof because it presented evidence that the defen-
dant took property in the form of credit when he made
purchases with Martin’s credit cards.17 Therefore, the
state did not need to show that credit is money, it
needed only to present evidence that the defendant
took property in the form of credit.18

Further, after considering the evidence in the light
most favorable to sustaining the jury’s verdict, we con-
clude that there was sufficient evidence presented for

as this notice requirement is satisfied, however, the inclusion of additional
details in the charge does not place on the state the obligation to prove
more than the essential elements of the crime.’’ (Emphasis omitted; internal
quotation marks omitted.) State v. Vere C., 152 Conn. App. 486, 527, 98 A.3d
884, cert. denied, 314 Conn. 944, 102 A.3d 1116 (2014).

16 Although the defendant makes suggestions, interspersed throughout his
appellate briefing, that he does not believe that credit is considered property
for the purposes of § 53a-124 (a) (2), he does not raise such a claim on appeal.

17 We note that the state, in its argument in opposition to the defendant’s
motion for judgment of acquittal, also argued that the defendant, in making
the unauthorized charges, ‘‘was taking that property from Martin Sweet, in
that, using his credit cards.’’ This argument is consistent with the state’s
theory of the case with respect to the defendant’s use of Martin’s credit
cards as the defendant having taken property in the form of credit. See
footnote 5 of this opinion.

18 We acknowledge that the state referred to ‘‘a taking of money’’ at various
points during the trial; however, viewing the state’s presentation of its
case in its totality, the state’s theory was that the defendant took credit
from Martin.
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the jury to find that the defendant took credit totaling
in excess of $2000 from Martin. The state presented
evidence that established that the defendant took Mar-
tin’s credit cards and used them without his consent.
The state also presented evidence that the defendant’s
unauthorized purchases resulted in excess of $2000
being charged to Martin’s credit accounts.

Responding to the state’s position, the defendant
argues that, ‘‘even if credit is property, the law does
not deem every unauthorized use of a credit card to be
a criminal taking without proof of that result . . . . It
is not enough for a prosecutor to say that every use of
a credit card imposes a financial obligation on the card
owner: that is an assertion of fact essential to the state’s
case which it had to prove, with evidence, in order to
convict in this case.’’

The defendant does not make clear, however, how
the state failed to present proof of theft of credit. As
discussed herein, the state presented evidence that the
defendant used Martin’s credit cards to purchase items
without authorization to do so, that those items were
charged to Martin, and that Martin’s credit card issuers
billed him for the defendant’s charges. The defendant
fails to provide other facts the state could have pro-
duced to prove that unauthorized use of a credit card
results in a taking of credit. It is common knowledge
that the holder of a credit card has a certain amount
of credit, with which they may purchase goods and
services. As the credit card holder makes purchases
with that credit, the amount of available credit is
reduced. Common sense dictates that when another
takes credit without authorization, the credit holder has
less credit available and has therefore lost something
of value. See State v. Henderson, 47 Conn. App. 542,
554, 706 A.2d 480, cert. denied, 244 Conn. 908, 713 A.2d
829 (1998) (‘‘[I]t is a reasonable and logical inference
for a juror to conclude that a card referred to as a credit
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card enables one to receive things on credit. It is an
abiding principle of jurisprudence that common sense
does not take flight when one enters a courtroom.’’
(Footnote omitted; internal quotation marks omitted.));
see also State v. Otto, 305 Conn. 51, 70 n.17, 43 A.3d
629 (2012) (‘‘[i]n deciding cases . . . [j]urors are not
expected to lay aside matters of common knowledge
or their own observations and experiences, but rather,
to apply them to the facts as presented to arrive at an
intelligent and correct conclusion’’ (internal quotation
marks omitted)).

The fact that the credit card issuers eventually did
not hold him responsible for the debt that the defendant
incurred does not alter the fact that the defendant’s
actions resulted in a reduction of Martin’s available
credit at the time of the unauthorized purchases. In
fact, Martin testified that when he contacted the credit
card issuers they informed him that several transactions
had gone through and that, subsequently, he had to
take several steps to ensure that he ultimately was not
responsible for the defendant’s charges. The fact that
‘‘everything was written off’’ does not mean that Mar-
tin’s credit was not stolen, even though the loss was
not permanent.

In light of the foregoing, we reject the defendant’s
claim that the evidence was insufficient to prove that
the defendant took property valued in excess of $2000
from Martin.

II

The defendant next argues the court improperly
admitted into evidence certain documents in violation
of the defendant’s constitutional right to confrontation
and the rule against hearsay. We disagree.

A

We first address the defendant’s claim that certain
documents were admitted into evidence in violation
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of his sixth amendment right to confrontation. Those
documents include the property report that Martin filled
out and gave to Officer Abbassi, a letter from People’s
United Bank regarding the fraudulent charges on that
card (People’s letter), a letter from Chase Bank Card
Services regarding the fraudulent charges on that card
(Chase letter), and a statement that Martin gave to the
police regarding the second round of charges at Home
Depot in December, 2017 (statement).

The defendant concedes that this claim was not pre-
served and, consequently, requests review pursuant to
State v. Golding, 213 Conn. 233, 567 A.2d 823 (1989),
as modified by In re Yasiel R., 317 Conn. 773, 781,
120 A.3d 1188 (2015). Under Golding, ‘‘a defendant can
prevail on a claim of constitutional error not preserved
at trial only if all of the following conditions are met:
(1) the record is adequate to review the alleged claim
of error; (2) the claim is of constitutional magnitude
alleging the violation of a fundamental right; (3) the
alleged constitutional violation . . . exists and . . .
deprived the defendant of a fair trial; and (4) if subject
to harmless error analysis, the state has failed to demon-
strate harmlessness of the alleged constitutional viola-
tion beyond a reasonable doubt.’’ (Emphasis in original;
footnote omitted.) State v. Golding, supra, 213 Conn.
239–40. ‘‘The first two [prongs of Golding] involve a
determination of whether the claim is reviewable; the
second two . . . involve a determination of whether
the defendant may prevail.’’ (Internal quotation marks
omitted.) State v. Tyus, 342 Conn. 784, 803, 272 A.3d 132
(2022). ‘‘[T]he inability to meet any one prong requires
a determination that the defendant’s claim must fail.
. . . The appellate tribunal is free, therefore, to respond
to the defendant’s claim by focusing on whichever con-
dition is most relevant in the particular circumstances.’’
(Citation omitted; internal quotation marks omitted.)
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State v. Soto, 175 Conn. App. 739, 755, 168 A.3d 605,
cert. denied, 327 Conn. 970, 173 A.3d 953 (2017).

On appeal, the state argues, inter alia, that (1) the
defendant waived any sixth amendment claim concern-
ing both the property report and the statement Martin
gave to the police, and, therefore, with respect to these
exhibits, the defendant’s claim fails under the third
prong of Golding, and (2) any error in admitting the
People’s letter and the Chase letter was harmless, and,
therefore, with respect to these exhibits, the defen-
dant’s claim fails Golding’s fourth prong. We agree with
the state.

1

We first address the property report and the state-
ment that Martin gave to the police. The defendant
argues that these two exhibits were admitted in viola-
tion of his sixth amendment right to confrontation
because the two documents were ‘‘made under circum-
stances which would lead an objective witness reason-
ably to believe that the [documents] would be available
for use at a later trial by available entities, which the
defendant had no opportunity to confront.’’ The state
responds that the defendant’s claim is waived with
respect to these two exhibits because defense counsel
affirmatively stated that there was ‘‘no objection’’ to
either exhibit when each was offered as a full exhibit.
We agree with the state and, therefore, conclude that
the defendant’s claim fails Golding’s third prong.

The following additional procedural history is rele-
vant to our analysis of this claim. When the state offered
the property report as a full exhibit, defense counsel
conducted a brief voir dire of the witness through which
the exhibit was offered. During the voir dire, the prose-
cutor objected to the line of questioning as going beyond
the scope of voir dire, and the court stated in agreement
that ‘‘[t]his is voir dire [of] the document as [opposed]
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to cross, counsel.’’ Defense counsel then concluded
questioning, stating: ‘‘Very good, Your Honor. No objec-
tion with that.’’ Similarly, when the state offered Mar-
tin’s statement as a full exhibit, defense counsel con-
ducted a brief voir dire of the witness and informed
the court that there was ‘‘no objection’’ to the exhibit.

‘‘It is well settled that a criminal defendant may waive
rights guaranteed to him under the constitution. . . .
[T]he definition of a valid waiver of a constitutional
right . . . [is] the intentional relinquishment or aban-
donment of a known right. . . . When a party consents
to or expresses satisfaction with an issue at trial, claims
arising from that issue are deemed waived and may not
be reviewed on appeal. . . . Additionally, it is well set-
tled that defense counsel may waive a defendant’s sixth
amendment right to confrontation.’’ (Citations omitted;
internal quotation marks omitted.) State v. Luna, 208
Conn. App. 45, 68–69, 262 A.3d 942, cert. denied, 340
Conn. 917, 266 A.3d 146 (2021); see also State v. Castro,
200 Conn. App. 450, 457–58, 238 A.3d 813, cert. denied,
335 Conn. 983, 242 A.3d 105 (2020). We note also that
‘‘waiver of a fundamental right may not be presumed
from a silent record.’’ State v. Smith, 289 Conn. 598,
621, 960 A.2d 993 (2008).

‘‘[A] constitutional claim that has been waived does
not satisfy the third prong of the Golding test because,
in such circumstances, we simply cannot conclude that
injustice [has been] done to either party . . . or that
the alleged constitutional violation . . . exists and
. . . deprived the defendant of a fair trial . . . . To
reach a contrary conclusion would result in an ambush
of the trial court by permitting the defendant to raise
a claim on appeal that his or her counsel expressly had
abandoned in the trial court.’’ (Internal quotation marks
omitted.) State v. Luna, supra, 208 Conn. App. 70.

In Luna, defense counsel had no objection to marking
a contested exhibit for identification and, when the
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state offered the exhibit in full, objected to the evidence
only on the basis that it was more prejudicial than
probative and specifically stated that there were no
further objections to the exhibit. Id., 69. On appeal, the
defendant claimed that the evidence was admitted in
violation of his sixth amendment right to confrontation.
Id., 67. Given the nature of defense counsel’s state-
ments, the court concluded that there had been ‘‘a valid,
express waiver of the defendant’s sixth amendment
confrontation clause claim.’’ (Internal quotation marks
omitted.) Id., 69–70. Therefore, the defendant’s claim
failed under the third prong of Golding. Id., 70.

Additionally, in State v. Castro, supra, 200 Conn. App.
462, this court determined that defense counsel
expressly waived the defendant’s right to confront the
author of an exhibit because defense counsel indicated
‘‘that he had ‘absolutely no objection’ to the admission
of the [exhibit], or to [a witness] testifying to the con-
tents of [the exhibit].’’

In the present case, it is clear from the record that
defense counsel waived any objection to the admission
of the property report and Martin’s statement. The
record indicates that defense counsel noted that he had
‘‘no objection’’ to both the property report and Martin’s
statement. These statements are similar to those made
in State v. Luna, supra, 208 Conn. App. 69, and State
v. Castro, supra, 200 Conn. App. 462, as defense counsel
expressly stated, after voir dire, that he had no objection
to the admission of the property report and statement
as full exhibits. Therefore, defense counsel’s statements
‘‘constituted a valid, express waiver of the defendant’s
sixth amendment confrontation clause claim.’’19 See id.

19 The defendant argues that we should not construe defense counsel’s
actions as waiving this claim because ‘‘defense counsel already had repeat-
edly, but unsuccessfully, attempted to exclude the hearsay evidence that
was repeated by [Martin] on [the property report]. The failure to object to
admission of that document when offered through [Officer] Abbassi should
not be construed as an affirmative expression of satisfaction . . . .’’ The
defendant, however, misrepresents the record. Defense counsel did not ‘‘fail
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Consequently, with respect to the property report and
Martin’s statement to the police, Golding’s third prong
is not satisfied.

2

We next address the defendant’s claim that the Peo-
ple’s letter and the Chase letter constituted testimonial
hearsay that was admitted in violation of his sixth
amendment right to confrontation. The defendant
argues that ‘‘[t]he formality of these documents . . .
reasonably would lead the declarants to believe that
their statements would be used in a subsequent prose-
cution’’ and, therefore, their admittance violated his
sixth amendment right to confrontation. The state
argues, inter alia, that ‘‘any error in admitting [these
exhibits] would be harmless beyond a reasonable doubt
because they are cumulative to [the property report
and Martin’s statement to the police].’’ We agree with
the state.

The defendant raises a claim under the sixth amend-
ment and the record is adequate to review whether
or not the admission of the evidence was harmful.20

Accordingly, we turn to Golding’s fourth prong. On
review, we conclude that the state has sustained its
burden of demonstrating that any claimed error was
harmless beyond a reasonable doubt. ‘‘[Our Supreme]
Court has long recognized that a violation of the defen-
dant’s right to confront witnesses is subject to harmless
error analysis . . . . In undertaking this analysis, the
test for determining whether a constitutional [error] is

to object’’ to the exhibits, he explicitly stated that there was ‘‘no objection’’
to either exhibit. Therefore, this argument is unavailing.

20 We note that the state argues that the record is not adequate to consider
whether the defendant established a constitutional violation. We need not,
however, resolve this argument as we are able to dispose of this claim on
Golding’s fourth prong.
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harmless . . . is whether it appears beyond a reason-
able doubt that the [error] complained of did not con-
tribute to the verdict obtained. . . . In addition, [w]hen
an [evidentiary] impropriety is of constitutional propor-
tions, the state bears the burden of proving that the
error was harmless beyond a reasonable doubt. . . .
This court has held in a number of cases that when
there is independent overwhelming evidence of guilt,
a constitutional error would be rendered harmless
beyond a reasonable doubt. . . . [W]e must examine
the impact of the evidence on the trier of fact and the
result of the trial. . . . If the evidence may have had
a tendency to influence the judgment of the jury, it
cannot be considered harmless. . . . That determina-
tion must be made in light of the entire record [including
the strength of the state’s case without the evidence
admitted in error]. . . . Additional factors that we have
considered in determining whether an error is harmless
in a particular case include the importance of the chal-
lenged evidence to the prosecution’s case, whether it is
cumulative, the extent of cross-examination permitted,
and the presence or absence of corroborating or contra-
dicting evidence or testimony.’’ (Citations omitted;
internal quotation marks omitted.) State v. Edwards,
334 Conn. 688, 706–707, 224 A.3d 504 (2020).

We must determine, then, whether the state has dem-
onstrated beyond a reasonable doubt that the introduc-
tion of the People’s letter and the Chase letter contrib-
uted to the defendant’s conviction. The credit card
issuers prepared the letters in response to Martin’s
reports to those issuers that various charges made on
the accounts were fraudulent. The People’s letter listed
the charges from November 19 to that account that
Martin reported as fraudulent and included an affidavit
for Martin to sign verifying that he did not make the
listed charges. The Chase letter also listed the charges
from November 19 that Martin reported as fraudulent
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and provided that, following investigation, Martin
would not be responsible for the fraudulent charges.
Both exhibits were admitted, over defense counsel’s
objections, as past recollections recorded.21

In addition to these exhibits, the state admitted the
property report that Martin completed and gave to Offi-
cer Abbassi. The property report, admitted without
objection, lists every purchase the defendant made on
November 19 and includes the time of each purchase.
Martin testified that he completed the property report
after his initial meeting with Officer Abbassi in order
to help with the investigation. He testified that he called
each card issuer, asked for each charge made since his
wallet went missing, and wrote down the information
provided. The charges listed on the People’s letter and
the Chase letter are all listed on the property report.

At trial, Officer Abbassi testified as to the details of
his investigation. First, he visited each of the stores
listed on the property report to verify the charges. He
was able to verify many of the charges listed on the
property report. In addition, he reviewed surveillance
video of the defendant making the purchases. Further,
Martin testified at length that he initially was charged
for the listed transactions, that he never made those
transactions, and that he did not give the defendant
authorization to engage in those transactions.

On consideration of the property report22 and the
supporting witness’ testimony, we determine that the

21 Section 8-3 (6) of the Connecticut Code of Evidence provides that a past
recollection recorded, defined as ‘‘[a] memorandum or record concerning
an event about which a witness once had knowledge but now has insufficient
recollection to enable the witness to testify fully and accurately, shown to
have been made or adopted by the witness at or about the time of the event
recorded and to reflect that knowledge correctly,’’ is ‘‘not excluded by the
hearsay rule, even though the declarant is available as a witness . . . .’’

22 Although the defendant also claims that this exhibit was admitted in
error, we have already concluded in part II A 1 of this opinion that any
objection to those exhibits has been waived.
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People’s letter and the Chase letter were cumulative of
the other evidence presented at trial. These letters were
admitted to show that the charges occurred and that
Martin reported that he was not involved in those trans-
actions. The other exhibits, Martin’s testimony, and
Officer Abbassi’s testimony, however, were all evidence
of the same facts. Although the defendant asserts that
this makes the letters corroborative rather than cumula-
tive, the record shows otherwise. Therefore, we con-
clude that any error in admitting the letters was harm-
less beyond a reasonable doubt, and this claim fails
Golding’s fourth prong.

B

Finally, we review the defendant’s claim that a state-
ment from Martin’s Old Navy credit card (Old Navy
statement) and a statement from Martin’s Home Depot
credit card (Home Depot statement) were improperly
admitted as past recollections recorded under § 8-3 (6)
of the Connecticut Code of Evidence. Specifically, he
argues, as he did at trial, that the information contained
in these exhibits was never personally known to Martin,
the witness through whom the exhibits were presented,
and, therefore, could not be admitted into evidence as
past recollections recorded. The state argues, inter alia,
that, even if these exhibits were admitted in error, the
defendant cannot show harm because the information
listed in the exhibits, namely, the various charges made
to Martin’s cards during the period of time in which
the defendant had the cards, was also listed in Martin’s
property report and statement to the police. In res-
ponse, the defendant argues that these exhibits were
‘‘corroborative, rather than merely cumulative’’ of the
information in the property report and Martin’s state-
ment to the police. We agree with the state that admis-
sion of the exhibits was harmless, and, therefore, we
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need not determine whether the court erred in admit-
ting them.23

‘‘[W]hether [an improper evidentiary ruling that is not
constitutional in nature] is harmless in a particular case
depends upon a number of factors, such as the impor-
tance of the witness’ testimony in the prosecution’s
case, whether the testimony was cumulative, the pres-
ence or absence of evidence corroborating or contra-
dicting the testimony of the witness on material points,
the extent of cross-examination otherwise permitted,
and, of course, the overall strength of the prosecution’s
case. . . . Most importantly, we must examine the
impact of the [improperly admitted] evidence on the
trier of fact and the result of the trial. . . . [T]he proper
standard for determining whether an erroneous eviden-
tiary ruling is harmless should be whether the jury’s
verdict was substantially swayed by the error. . . .
Accordingly, a nonconstitutional error is harmless
when an appellate court has a fair assurance that the
error did not substantially affect the verdict. . . .
When an improper evidentiary ruling is not constitu-
tional in nature, the defendant bears the burden of dem-
onstrating that the error was harmful. (Citation omitted;
internal quotation marks omitted.) State v. Urbanowski,
163 Conn. App. 377, 407, 136 A.3d 236 (2016), aff’d, 327
Conn. 169, 172 A.3d 201 (2017).

On review, we cannot conclude that the jury’s verdict
was substantially swayed by the admission of the Old
Navy statement and the Home Depot statement. The
Old Navy statement listed two transactions from
November 19, and Martin testified that he did not make
those charges. The charges listed on the Old Navy state-
ment also were listed on the property report. Similarly,

23 In addition, the defendant argues that the court erred in admitting the
People’s letter and the Chase letter as past recollections recorded. We
already have determined, however, in part II A 2 of this opinion, that the
admission of the People’s letter and the Chase letter was harmless.
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the Home Depot statement listed three charges, one
from December 26 and two from December 28, and
Martin again testified that he did not make those trans-
actions.

In addition to these exhibits, which are the subject
of this claim, the state submitted the property report
Martin completed, discussed in detail in part II A 2 of
this opinion, and Martin’s statement to the police.24 The
statement, which was admitted without objection,
detailed the defendant’s second round of fraudulent
charges in December, 2017. The statement lists three
charges on December 28, 2017, to Martin’s Home Depot
credit card.25 The charges listed are the same as those
listed on the Home Depot statement. Martin testified
about the charges made to his Home Depot credit card
after he had canceled his stolen cards and about how
he learned of the defendant’s conduct after receiving
a bill for purchases he never made. Martin testified that
he then met with Officer Abbassi and provided the
statement regarding those additional charges on Janu-
ary 27, 2018. Officer Abbassi testified that he confirmed
the Home Depot purchases by obtaining receipts and
surveillance footage of the defendant making the pur-
chases from the store.

24 Although the defendant also claims that the court improperly admitted
the property report and statement to the police under the past recollection
recorded exception, we have already concluded in part II A 1 of this opinion
that any objection to those exhibits has been waived.

25 We note that the Home Depot statement lists the charges as taking
place on two different dates, December 26 and 28, but the value of each of
the three charges is identical on both documents, with one minor exception
(Martin’s statement lists one transaction as $902.92, while the Home Depot
statement lists it as $902.91). These differences are, however, inconsequen-
tial. First, the transactions that took place on November 19, 2017, totaled
more than $2000, the value necessary to convict the defendant of larceny
in the third degree. Second, the defendant’s purchases from Home Depot
totaled well in excess of $2000, and, therefore, the one cent difference
between the listed amounts is inconsequential.
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Given this record, we cannot conclude that the defen-
dant has sustained his burden of showing harm. Martin’s
statement to the police established the dates and values
of the fraudulent transactions on the Home Depot card,
and, therefore, the Home Depot statement, admitted
only to prove those values, was merely cumulative.
Further, the property report established the dates and
values of the fraudulent transactions on the Old Navy
card. In addition, Martin’s and Officer Abbassi’s testi-
mony regarding the charges and the investigation estab-
lished the amounts listed on the property report and
in Martin’s statement—the statements were not needed
to corroborate the information. In other words, given
the other evidence that was before the jury, we have
fair assurance that, even if the court improperly admit-
ted these exhibits, any such error did not substantially
affect the verdict. Accordingly, the defendant cannot
prevail on this claim.

The judgment is affirmed.

In this opinion the other judges concurred.

LENDING HOME FUNDING CORPORATION
v. REI HOLDINGS, LLC, ET AL.

(AC 44564)

Elgo, Cradle and Suarez, Js.

Syllabus

The defendant T Co. appealed to this court from the judgment of the trial
court determining that it lacked subject matter jurisdiction to consider
T Co.’s motion to reargue or to reconsider the trial court’s prior denial
of T Co.’s motion to open a judgment of strict foreclosure. The defendant
R Co. had defaulted on a promissory note and mortgage it executed in
favor of the plaintiff concerning a parcel of real property. The trial court
rendered judgment of strict foreclosure in favor of the plaintiff and set
the law day to run on May 20, 2019. R Co. did not file a timely appeal
from the judgment but, on May 15, 2019, filed a motion to open and
vacate the judgment. The court denied R Co.’s motion to open and set
a new law day for June 24, 2019. On June 10, 2019, pursuant to the
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applicable rule of practice (§ 11-11) and within the twenty day appellate
stay period, R Co. filed a motion to reargue or to reconsider the court’s
denial of its motion to open. The court denied the motion to reargue
on July 3, 2019, and notice of the court’s ruling was sent to the parties
on July 5, 2019. The plaintiff thereafter filed a certificate of foreclosure
on the land records and quitclaimed the property to another entity. On
December 7, 2020, pursuant to statute (§ 49-15), T Co. filed a motion
to open and vacate the foreclosure judgment. T Co. claimed that title
to the property had never passed to the plaintiff because the June 24,
2019 law day fell within the twenty day appellate stay period and the
parties did not receive notice of the trial court’s denial of R Co.’s motion
to reargue until July 5, 2019. The trial court concluded that T Co.’s
motion to open was moot because the filing of R Co.’s motion to reargue
did not stay the June 24, 2019 law day and, thus, absolute title had
vested in the plaintiff on the passing of the June 24, 2019 law day. Held
that the trial court erred in determining that it was without subject matter
jurisdiction to hear T Co.’s motion to open and vacate the foreclosure
judgment: under the applicable rule of practice (§ 63-1 (b)), R Co.’s
timely filing of its motion to reargue the court’s denial of R Co.’s motion
to open and vacate the foreclosure judgment triggered the automatic
stay provision in the applicable rule of practice (§ 61-11 (a)) until the
parties received notice of the court’s ruling on R Co.’s motion to reargue
on July 5, 2019, and, because the June 24, 2019 law day fell within the
extended appellate stay period, the June 24, 2019 law day had no legal
effect and could not vest absolute title in the plaintiff; accordingly, the
trial court retained jurisdiction to decide T Co.’s motion to open and
vacate the foreclosure judgment.

Submitted on briefs December 8, 2021—officially released August 30, 2022

Procedural History

Action to foreclose a mortgage on certain of the
named defendant’s real property, and for other relief,
brought to the Superior Court in the judicial district of
Hartford, where the court, Dubay, J., rendered judg-
ment of strict foreclosure; thereafter, the court, Sheri-
dan, J., denied the named defendant’s motion to open
and vacate the judgment; subsequently, the court,
Dubay, J., denied the named defendant’s motion to
reargue or to reconsider the denial of its motion to
open and vacate the judgment; thereafter, the court, M.
Taylor, J., denied the motion filed by the defendant
Traditions Oil Group, LLC, to open and vacate the judg-
ment; subsequently, the court, M. Taylor, J., denied the
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motion filed by the defendant Traditions Oil Group,
LLC, to reargue or to reconsider the denial of its motion
to open and vacate the judgment, and the defendant
Traditions Oil Group, LLC, appealed to this court.
Reversed; further proceedings.

Elio Morgan filed a brief for the appellant (defendant
Traditions Oil Group, LLC).

Opinion

CRADLE, J. The defendant Traditions Oil Group,
LLC,1 appeals from the judgment of the trial court deny-
ing its motion to reargue/reconsider the court’s denial
of its motion to open the judgment of strict foreclosure
rendered in favor of the plaintiff, Lending Home Fund-
ing Corporation. On appeal, the defendant claims that
the court incorrectly determined that it lacked subject
matter jurisdiction to open the judgment of strict fore-
closure on the ground that title already had vested in
the plaintiff, thereby rendering the defendant’s motion
to open moot. We agree with the defendant and, accord-
ingly, reverse the judgment of the trial court and remand
the matter for further proceedings.2

The following facts and procedural history are rele-
vant to our resolution of this appeal. On August 11,
2016, the defendant REI Holdings, LLC (REI), executed

1 Although the plaintiff’s complaint initially named REI Holdings, LLC
(REI), and Wayne Francis as defendants, neither REI nor Francis appealed
from the judgment of the trial court. We will refer to REI and Francis by
name, whereas all references to the defendant are to Traditions Oil Group,
LLC, only.

2 The defendant also claims that the court abused its discretion in sum-
marily denying the defendant’s motion to reargue. Because we reverse the
trial court’s judgment on the basis of the defendant’s claim that the court
erred in concluding that it was without subject matter jurisdiction to hear
the defendant’s motion to open, we need not reach the merits of this claim.
See, e.g., Hendricks v. Haydu, 160 Conn. App. 103, 105 n.1, 124 A.3d 554
(2015).
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a promissory note in favor of the plaintiff for the princi-
pal sum of $247,500, secured by a mortgage on a parcel
of real property located at 88 Dawn Drive in South
Windsor (property). The defendant Wayne Francis also
executed a commercial guaranty in which he personally
guaranteed the loan. The defendant, REI, and Francis
subsequently defaulted on the note, and the plaintiff
commenced the underlying foreclosure action on April
27, 2018.

On October 23, 2018, the plaintiff filed a motion for
default against the defendant for failure to disclose a
defense, which the court, Dubay, J., granted. On Janu-
ary 28, 2019, the court rendered judgment of strict fore-
closure in favor of the plaintiff and set the law day to
run on May 20, 2019. REI subsequently filed a motion
to open and vacate the judgment of strict foreclosure
(first motion to open) on May 15, 2019, claiming, inter
alia, that the appraised value of the property, as found
by the court, was too low. On May 20, 2019, the court,
Sheridan, J., denied the first motion to open and
assigned a new law day for June 24, 2019.

On June 10, 2019, pursuant to Practice Book § 11-
11,3 REI filed a motion to reargue/reconsider the court’s
denial of the first motion to open (first motion to rear-
gue/reconsider), again contending that the appraised
value of the property was incorrect. The court, Dubay,

3 Practice Book § 11-11 provides: ‘‘Any motions which would, pursuant
to Section 63-1, delay the commencement of the appeal period, and any
motions which, pursuant to Section 63-1, would toll the appeal period and
cause it to begin again, shall be filed simultaneously insofar as such filing
is possible, and shall be considered by the judge who rendered the underlying
judgment or decision. The party filing any such motion shall set forth the
judgment or decision which is the subject of the motion, the name of the
judge who rendered it, the specific grounds upon which the party relies,
and shall indicate on the bottom of the first page of the motion that such
motion is a Section 11-11 motion. The foregoing applies to motions to reargue
decisions that are final judgments for purposes of appeal, but shall not apply
to motions under Sections 16-35, 17-2A and 11-12.’’
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J., denied the first motion to reargue/reconsider on July
3, 2019, and notice of the court’s ruling was sent to the
parties on July 5, 2019.4 On July 17, 2019, the plaintiff
filed a certificate of foreclosure on the South Windsor
land records. The plaintiff subsequently executed a quit-
claim deed transferring the property to CFAI Special
Assets LLC, which was recorded on the South Windsor
land records.

On December 7, 2020, the defendant filed a motion
to open and vacate the judgment of strict foreclosure
(second motion to open) pursuant to General Statutes
§ 49-15.5 In its memorandum of law in support of the
second motion to open, the defendant argued that the
court should open the judgment on the ground that title
to the property never effectively passed to the plaintiff.
Citing Practice Book § 63-1,6 as well as our Supreme

4 The court did not assign a new law day following its denial of the first
motion to reargue/reconsider.

5 General Statutes § 49-15 (a) (1) provides that ‘‘[a]ny judgment foreclosing
the title to real estate by strict foreclosure may, at the discretion of the
court rendering the judgment, upon the written motion of any person having
an interest in the judgment and for cause shown, be opened and modified,
notwithstanding the limitation imposed by section 52-212a, upon such terms
as to costs as the court deems reasonable, provided no such judgment shall
be opened after the title has become absolute in any encumbrancer except
as provided in subdivision (2) of this subsection.’’

6 Practice Book § 63-1 provides in relevant part: ‘‘(a) General Provisions
‘‘Unless a different time period is provided by statute, an appeal must be

filed within twenty days of the date notice of the judgment or decision is
given. The appeal period may be extended if permitted by Section 66-1 (a).
If circumstances give rise to a new appeal period as provided in subsection
(c) of this rule, such new period may be similarly extended as long as no
extension of the original appeal period was obtained. If a motion is filed
within the appeal period that might give rise to a new appeal period as
provided in subsection (c) of this rule, the appeal may be filed either in
the original appeal period, which continues to run, or in the new appeal
period. . . .

‘‘(c) New Appeal Period
‘‘(1) How New Appeal Period is Created
‘‘If a motion is filed within the appeal period that, if granted, would render

the judgment, decision or acceptance of the verdict ineffective, either a new
twenty day period or applicable statutory time period for filing the appeal



Page 106A CONNECTICUT LAW JOURNAL August 30, 2022

708 AUGUST, 2022 214 Conn. App. 703

Lending Home Funding Corp. v. REI Holdings, LLC

Court’s decision in Farmers & Mechanics Savings
Bank v. Sullivan, 216 Conn. 341, 579 A.2d 1054 (1990),
the defendant claimed, inter alia, that REI’s filing of the
first motion to reargue/reconsider within the twenty
day appellate stay period following the court’s denial
of the first motion to open extended the appellate stay
until the parties received notice of the court’s ruling
on that motion on July 5, 2019. Because the June 24,
2019 law day fell within the alleged appellate stay
period, the defendant argued, the law day had no legal
effect and, consequently, title could not have passed to
the plaintiff. Accordingly, the defendant claimed that
the court’s failure to ‘‘sua sponte reassign a legally effec-
tive law day’’ and the plaintiff’s failure to ‘‘move the
court to set a new law day outside the appeal period
prior to its attempt to enforce the judgment’’ constituted
good cause to open the judgment.

On February 16, 2021, the court, M. Taylor, J., denied
the defendant’s motion to open on the ground that the
court was without subject matter jurisdiction to hear
the motion.7 Specifically, the court determined that our
Supreme Court in Sullivan had ‘‘relied upon the anti-
quated language of Practice Book [1978–97] § 4009,
which stayed an appeal period until the issuance of
notice of the decision upon the motion or the expiration
of the time within which a remittitur is ordered filed.
. . . This section of the Practice Book regarding the
time for an appeal has been amended and is now codi-
fied in Practice Book § 63-1, which no longer provides

shall begin on the day that notice of the ruling is given on the last such
outstanding motion . . . . Motions that, if granted, would render a judg-
ment, decision or acceptance of the verdict ineffective include, but are not
limited to, motions that seek . . . reargument of the judgment or decision
. . . .’’ (Emphasis added.)

7 On January 28, 2021, the defendant filed a motion to correct a scrivener’s
error in the court’s order, which incorrectly identified the movant as REI,
rather than the defendant. The court vacated the initial order and issued a
corrected order on February 16, 2021.
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for a continuance of a stay, awaiting a decision on an
intervening motion.’’ (Internal quotation marks omit-
ted.) Accordingly, the court concluded that REI’s filing
of the first motion to reargue/reconsider did not stay
the June 24, 2019 law day until that motion was decided
and that absolute title vested in the plaintiff upon the
passing of the law day, thereby rendering the defen-
dant’s motion moot. The defendant subsequently filed
a motion to reargue/reconsider (second motion to rear-
gue/reconsider), again contending that the law day fell
within the appellate stay period and, therefore, title
never effectively passed to the plaintiff.8 The court
denied the second motion to reargue/reconsider on Feb-
ruary 16, 2021. This appeal followed.9

The dispositive issue on appeal is whether the court
improperly concluded that it lacked subject matter
jurisdiction to hear the second motion to open and
vacate the judgment of strict foreclosure because abso-
lute title had vested in the plaintiff following the June 24,
2019 law day. Specifically, we must determine whether
REI’s filing of the first motion to reargue/reconsider
the court’s denial of the first motion to open tolled the
automatic stay, pursuant to Practice Book § 61-11 (a),10

8 To clarify the procedural posture in the present appeal, we note that
the first motions to open and to reargue/reconsider each challenged the
appraisal value set forth in the court’s judgment of strict foreclosure. The
second motions to open and to reargue/reconsider each contended that
REI’s filing of the first motion to reargue, which fell within the twenty day
appellate stay period following the court’s denial of the first motion to open,
operated to extend the appellate stay period until the parties received notice
of the court’s denial of the first motion to reargue on July 5, 2019.

9 On December 10, 2021, this court ordered, sua sponte, that the parties
file supplemental memoranda of law addressing the issue of whether REI’s
filing of the first motion to reargue/reconsider the trial court’s order denying
REI’s motion to open and vacate the judgment and setting a new law day
extended the automatic stay under Practice Book § 61-11 (a).

10 Practice Book § 61-11 (a) provides: ‘‘Automatic Stay of Execution
‘‘Except where otherwise provided by statute or other law, proceedings

to enforce or carry out the judgment or order shall be automatically stayed
until the time to file an appeal has expired. If an appeal is filed, such
proceedings shall be stayed until the final determination of the cause. If the
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until that motion was decided. We agree with the defen-
dant that REI’s filing of the first motion to reargue,
pursuant to Practice Book §§ 11-11 and 63-1,11 extended
the appellate stay period until July 5, 2019, when the
parties received notice of the court’s ruling on that
motion. See Practice Book 63-1 (b).12 Because the June
24, 2019 law day fell within the extended appellate stay
period, it had no legal effect and could not vest absolute
title in the plaintiff. Accordingly, the court improperly
determined that it did not have jurisdiction to hear the
defendant’s motion to open and vacate the judgment
of strict foreclosure.

We begin by setting forth the standard of review and
relevant legal principles that guide our resolution of
the defendant’s appeal. ‘‘Because the principal issue
on appeal concerns questions of law, namely, subject
matter jurisdiction and the scope of the appellate stay
provisions in the rules of practice, our review is ple-
nary.’’ Wells Fargo Bank of Minnesota, N.A. v. Morgan,
98 Conn. App. 72, 78, 909 A.2d 526 (2006); see also
Chamerda v. Opie, 185 Conn. App. 627, 637–38, 197
A.3d 982 (‘‘A determination regarding a trial court’s
subject matter jurisdiction is a question of law. When

case goes to judgment on appeal, any stay thereafter shall be in accordance
with Section 71-6 (motions for reconsideration), Section 84-3 (petitions for
certification by the Connecticut Supreme Court), and Section 71-7 (petitions
for certiorari by the United States Supreme Court).’’

11 Practice Book § 11-11 incorporates by reference ‘‘[a]ny motions which
would, pursuant to Section 63-1, delay the commencement of the appeal
period, and any motions which, pursuant to Section 63-1, would toll the
appeal period and cause it to begin again,’’ including, as stated in Practice
Book § 63-1 (c) (1), ‘‘motions that seek . . . reargument of the judgment
or decision . . . .’’

12 Practice Book § 63-1 (b) provides in relevant part that, ‘‘[i]f notice of
the judgment or decision is given in open court, the appeal period shall
begin on that day. If notice is given only by mail or by electronic delivery,
the appeal period shall begin on the day that notice was sent to counsel of
record by the clerk of the trial court. . . .’’

In the present case, the parties were informed of the court’s denial of the
first motion to open via court notice on July 5, 2019.
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. . . the trial court draws conclusions of law, our
review is plenary and we must decide whether its con-
clusions are legally and logically correct and find sup-
port in the facts that appear in the record.’’ (Internal
quotation marks omitted.)), cert. denied, 330 Conn. 953,
197 A.3d 893 (2018); Zirinsky v. Zirinsky, 87 Conn.
App. 257, 269, 865 A.2d 488 (‘‘[w]e are required to inter-
pret the scope of [the] rules of practice; accordingly,
we are presented with a question of law over which
our review is plenary’’), cert. denied, 273 Conn. 916,
871 A.2d 372 (2005).

‘‘The opening of judgments of strict foreclosure is
governed by § 49-15, which provides in relevant part:
Any judgment foreclosing the title to real estate by strict
foreclosure may, at the discretion of the court rendering
the judgment, upon the written motion of any person
having an interest in the judgment and for cause shown,
be opened and modified . . . provided no such judg-
ment shall be opened after the title has become absolute
in any encumbrancer . . . .’’ (Emphasis in original;
internal quotation marks omitted.) Deutsche Bank
National Trust Co. v. Pardo, 170 Conn. App. 642, 651–
52, 155 A.3d 764, cert. denied, 325 Conn. 912, 159 A.3d
231 (2017).

‘‘In Connecticut, a mortgagee has legal title to the
mortgaged property and the mortgagor has equitable
title, also called the equity of redemption. . . . The
equity of redemption gives the mortgagor the right to
redeem the legal title previously conveyed by per-
forming whatever conditions are specified in the mort-
gage, the most important of which is usually the pay-
ment of money. . . . Under our law, an action for strict
foreclosure is brought by a mortgagee who, holding
legal title, seeks not to enforce a forfeiture but rather to
foreclose an equity of redemption unless the mortgagor
satisfies the debt on or before his law day. . . . Accord-
ingly, [if] a foreclosure decree has become absolute by
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the passing of the law days, the outstanding rights of
redemption have been cut off and the title has become
unconditional in the plaintiff, with a consequent and
accompanying right to possession.’’ (Internal quotation
marks omitted.) Seminole Realty, LLC v. Sekretaev, 192
Conn. App. 405, 414–15, 218 A.3d 198, cert. denied, 334
Conn. 905, 220 A.3d 35 (2019). ‘‘Thus, once the law day
passes and title vests in the [plaintiff], no practical relief
is available [p]rovided that this vesting has occurred
pursuant to an authorized exercise of jurisdiction by the
trial court . . . .’’ (Internal quotation marks omitted.)
Deutsche Bank National Trust Co. v. Pardo, supra, 170
Conn. App. 652. In other words, ‘‘§ 49-15 (a) (1) . . .
generally prohibits mortgagors from obtaining practical
relief after the passage of the law days and, as a result,
[renders] . . . postvesting motions to open a judgment
. . . moot.’’ U.S. Bank National Assn. v. Rothermel,
339 Conn. 366, 375, 260 A.3d 1187 (2021).13

On the other hand, it is well established that ‘‘law
days that are set forth in a judgment of strict foreclosure
can have no legal effect if an appellate stay is in effect
because to give them legal effect would result in an
extinguishment of the right of redemption pending
appeal.’’ Sovereign Bank v. Licata, 178 Conn. App. 82,
91 n.11, 172 A.3d 1263 (2017); see also Continental
Capital Corp. v. Lazarte, 57 Conn. App. 271, 273–74,

13 That general rule notwithstanding, we note ‘‘that trial courts possess
inherent powers that support certain limited forms of continuing equitable
authority . . . and that these powers can, in certain rare and exceptional
cases, be exercised in a manner consistent with after the passage of the
law days.’’ (Citation omitted.) U.S. Bank National Assn. v. Rothermel, supra,
339 Conn. 376–77. Specifically, ‘‘§ 49-15 does not deprive the trial court of
jurisdiction to open a judgment of foreclosure [after the passage of the law
days] to correct an inadvertent omission in the foreclosure complaint.’’
(Internal quotation marks omitted.) Id., 377. Likewise, a trial court possesses
an ‘‘inherent, continuing, and equitable’’ authority, even after the passage
of the law days, to open a judgment of strict foreclosure for the purpose
of enforcing its previous judgment. Id., 378. These limited exceptions, how-
ever, are not at issue in the present appeal.
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749 A.2d 646 (2000) (‘‘Law days are ineffective while
the appeal period is pending. To conclude otherwise
would be tantamount to depriving a party of judicial
review and, therefore, of due process of law.’’).

In the context of strict foreclosure, our Supreme
Court in Farmers & Mechanics Savings Bank v. Sulli-
van, supra, 216 Conn. 341, addressed the issue of
whether a motion to open, filed pursuant to Practice
Book (1978–97) § 4009,14 the predecessor of Practice

14 Practice Book (1978–97) § 4009 provides in relevant part: ‘‘TIME TO
APPEAL.

‘‘The party appealing shall, within twenty days, except where a different
period is provided by statute, from the issuance of notice of the rendition
of the judgment or decision from which the appeal is taken file an appeal
in the manner prescribed by Sec. 4012; but if within the appeal period any
motion is filed which, if granted, would render the judgment or decision
ineffective, as, for example, a motion to open the judgment or to set aside
the verdict or for judgment notwithstanding the verdict, the period of time
for filing an appeal shall commence from the issuance of notice of the
decision upon the motion or the expiration of the time within which a
remittitur is ordered filed. . . .

‘‘The time for filing the appeal or for taking any of the steps necessary
to prosecute or defend the appeal, as hereinafter provided, may be extended
in accordance with the provisions of Sec. 4040.’’

In its order denying the defendant’s second motion to reopen the judgment
of strict foreclosure, the court concluded that ‘‘[t]he Sullivan court . . .
relied upon the antiquated language of Practice Book [1978–97] § 4009,
which stayed an appeal period until ‘the issuance of notice of the decision
upon the motion or the expiration of the time within which a remittitur is
ordered filed . . . .’ This section of the Practice Book regarding the time
for an appeal has been amended and is now codified in Practice Book § 63-
1, which no longer provides for a continuance of a stay, awaiting a decision
on an intervening motion.’’

Although the court was correct in noting that Practice Book (1978–97)
§ 4009 has been amended and is now codified as Practice Book § 63-1, we
conclude that the court erred in determining that motions filed pursuant to
Practice Book § 63-1 no longer trigger the automatic stay pursuant to Practice
Book § 61-11 (a). As an initial matter, we note that the rule was rewritten
‘‘primarily for clarity’’ and to ‘‘resolve certain ambiguities’’ rather than to
effect substantive changes in its operation. W. Horton & K. Bartschi, Connect-
icut Practice Series: Rules of Appellate Procedure (2020–2021 Ed.) § 63-1,
historical note, p. 145. Moreover, our courts repeatedly have reestablished
the principle that the timely filing of a motion to open pursuant to Practice
Book § 63-1 stays the execution of the judgment of strict foreclosure until
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Book § 63-1, operated to toll the automatic stay period
until that motion was decided. In so doing, the court
in Sullivan distinguished between motions to open that
are timely filed within the twenty day appellate period
following the court’s judgment of strict foreclosure and
those that are untimely filed. See id., 348–50. When a
motion is filed after the expiration of the twenty day
appellate stay period, the motion must be heard, and
not merely filed, prior to the vesting of title, for the
court to retain jurisdiction over the motion. Id., 349–50.
By contrast, when a motion is filed within the appellate
stay period, the filing of the motion extends the stay
period until that motion is decided, even when a law
day is scheduled to run before the court has an opportu-
nity to resolve the motion. Id., 346–47, 349–50; see also
Continental Capital Corp. v. Lazarte, supra, 57 Conn.
App. 273 (‘‘[l]aw days in a strict foreclosure cannot run
if a motion to open is filed during the appeal period
but is yet to be ruled on’’). Stated otherwise, the timely
filing of a motion to open, pursuant to Practice Book
§ 63-1, ‘‘activate[s] the automatic stay under [Practice
Book § 61-11]’’ until that motion is decided; Farmers &
Mechanics Savings Bank v. Sullivan, supra, 346; ren-
dering ‘‘any redemption . . . violative of the automatic
stay, and any title derived through such stated proceed-
ings . . . subject to defeasance.’’ (Internal quotation
marks omitted.) Id., 349. Accordingly, it is well settled
that, when a motion to open is timely filed within the
twenty day appeal period following the court’s judg-
ment of strict foreclosure, any law day scheduled before
the motion is decided has no effect, and the court retains
jurisdiction to decide the motion. See id., 346–47,
349–50; see also Continental Capital Corp. v. Lazarte,
supra, 273–74.

that motion is decided. See, e.g., Deutsche Bank National Trust Co. v.
Fraboni, 182 Conn. App. 811, 830, 191 A.3d 247 (2018); see also RAL Manage-
ment, Inc. v. Valley View Associates, 278 Conn. 672, 686, 899 A.2d 586 (2006).
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In the present case, although the matter before the
court involves a timely motion to reargue/reconsider
the trial court’s denial of a motion to open and vacate
the judgment of strict foreclosure, rather than a timely
filed motion to open following the court’s judgment of
strict foreclosure, we conclude that the rule set forth
in Farmers & Mechanics Savings Bank v. Sullivan,
supra, 216 Conn. 341, governs our disposition of this
appeal. Accordingly, for the reasons we will set forth,
REI’s timely filing of the motion to reargue/reconsider
within the appellate stay period operated to extend that
period until the parties received notice of the court’s
decision of that motion on July 5, 2019.

In determining whether REI’s filing of the first motion
to reargue/reconsider extended the appellate stay until
the parties received notice of the court’s denial of that
motion, we turn to the rules of practice that govern the
creation of new appeal periods under Practice Book
§ 63-1 and their relation to automatic stays of execution
under Practice Book § 63-11.

Practice Book § 63-1 (a) provides in relevant part
that, ‘‘[u]nless a different time period is provided by
statute, an appeal must be filed within twenty days of
the date notice of the judgment or decision is given.
. . . If a motion is filed within the appeal period that
might give rise to a new appeal period as provided in
subsection (c) of this rule, the appeal may be filed either
in the original appeal period, which continues to run,
or in the new appeal period. . . .’’ Our Supreme Court
previously has held that a trial court’s denial of a motion
to open is an appealable final judgment that gives rise
to a twenty day appeal period following the resolution
of that motion. See Connecticut National Mortgage Co.
v. Knudsen, 323 Conn. 684, 687 n.8, 150 A.3d 675 (2016)
(‘‘[t]he denial of a motion to open a judgment of strict
foreclosure is an appealable final judgment itself and
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distinctly appealable from the underlying judgment’’);
see also Practice Book §§ 61-11 and 63-1.

Practice Book § 63-1 (c) (1) governs the creation of
new appeal periods and provides in relevant part that,
‘‘[i]f a motion is filed within the appeal period that, if
granted, would render the judgment, decision or accep-
tance of the verdict ineffective, either a new twenty
day period or applicable statutory time period for filing
the appeal shall begin on the day that notice of the
ruling is given on the last such outstanding motion.
. . . Motions that, if granted, would render a judgment,
decision or acceptance of the verdict ineffective
include, but are not limited to, motions that seek: the
opening or setting aside of the judgment [and] . . .
reargument of the judgment or decision . . . .’’
(Emphasis added.) This court previously has deter-
mined that the timely filing of a motion to reargue the
denial of a motion to open gives rise to a new twenty
day appeal period to challenge the denial of the motion
to open for the purposes of § 63-1 (c) (1).15 See Gibbs

15 We note that this court has drawn a distinction between the creation
of new appeal periods and the extension of preexisting appeal periods in
situations where a party files a motion to reargue a trial court’s denial of
a motion to open. Practice Book § 63-1 (c) (1) provides in relevant part that
‘‘[m]otions that do not give rise to a new appeal period include those that
seek . . . reargument of a motion listed in the previous paragraph [including
motions that seek the opening or setting aside of the judgment].’’

Despite the plain language of Practice Book § 63-1 (c) (1), this court in
Gibbs v. Spinner, 103 Conn. App. 502, 506 n.4, 930 A.2d 53 (2007), held that
the timely filing of a motion to reargue the denial of a motion to open the
judgment gives rise to a new twenty day appeal period to challenge the
denial of the motion to open. By contrast, the timely filing of such a motion
does not extend the appeal period to challenge the merits of the underlying
judgment. Id.; see also Opoku v. Grant, 63 Conn. App. 686, 693–94, 778 A.2d
981 (2001). Accordingly, REI’s filing of the first motion to reargue/reconsider
following the court’s denial of the first motion to open would not operate
to extend the twenty day appeal period following the court’s judgment of
strict foreclosure by which to challenge the merits of the judgment of strict
foreclosure.

We conclude, however, that the timely filing of the first motion to reargue/
reconsider extended the automatic stay period following the court’s denial
of the first motion to open, by which to challenge the court’s denial of the
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v. Spinner, 103 Conn. App. 502, 506 n.4, 930 A.2d 53
(2007); see also Countrywide Home Loans Servicing,
L.P. v. Peterson, 171 Conn. App. 842, 845, 158 A.3d
405 (2017).

We find this court’s decision in Brooklyn Savings
Bank v. Frimberger, 29 Conn. App. 628, 617 A.2d 462
(1992), to be instructive in resolving the present appeal.
In Frimberger, following the entry of a judgment of
strict foreclosure, the defendant filed a motion to
reopen the judgment and extend the law day. Id., 630.
The trial court denied that motion, and the defendant
appealed ‘‘well within the twenty day period from the
issuance of the notice of the trial court’s denial of the
motion.’’ Id. On appeal, this court concluded that the
defendant’s appeal was not moot. See id., 632. First,
this court determined that the trial court’s denial of the
defendant’s motion to open the judgment ‘‘resulted in
the entry of an appealable final judgment invoking the
automatic stay under [Practice Book (1978–97)]
§ 4046.’’16 Id., 631. This court then concluded that ‘‘[t]he
stay remain[ed] in effect until the disposition of [the]
appeal because the defendant’s appeal was timely filed
during the appeal period . . . .’’ (Emphasis added.) Id.

In the present case, REI did not file an appeal within
the twenty day appeal period following the court’s
denial of the first motion to open but, rather, filed the
first motion to reargue/reconsider. It is well established,

motion to open, until the motion to reargue was decided. See Young v.
Young, 249 Conn. 482, 496, 733 A.2d 835 (1999); see also Brooklyn Savings
Bank v. Frimberger, 29 Conn. App. 628, 630–31, 617 A.2d 462 (1992). While
we are bound by this court’s holding in Gibbs, we also acknowledge that
either clarification of Practice Book § 63-1 (c) (1) or review by our Supreme
Court may be warranted.

16 Practice Book (1978–97) § 4046 provides in relevant part that, ‘‘[i]n all
actions, except where otherwise provided by statute or other law, proceed-
ings to enforce or carry out the judgment shall be automatically stayed until
the time to take an appeal has expired . . . .’’ Practice Book (1978–97)
§ 4046 has since been recodified as Practice Book § 61-11.
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however, that ‘‘[a] motion filed within the appeal period
automatically stays the judgment if an appeal from the
judgment would do so.’’ W. Horton & K. Bartschi, Con-
necticut Practice Series: Rules of Appellate Procedure
(2020–2021 Ed.) § 61-11, p. 117, authors’ comments (cit-
ing Farmers & Mechanics Savings Bank v. Sullivan,
supra, 216 Conn. 349); see also Weinstein v. Weinstein,
275 Conn. 671, 699, 882 A.2d 53 (2005) (‘‘the filing of a
motion [pursuant to Practice Book § 63-1] that seeks
an alteration, rather than a clarification, of the judgment
suspends the appeal period’’); Young v. Young, 249
Conn. 482, 496, 733 A.2d 835 (1999) (interpreting Prac-
tice Book § 63-1 such that ‘‘the defendants’ motion to
reargue [pursuant to Practice Book § 11-11] suspended
the . . . appeal period . . . until the . . . denial of
that motion’’). We conclude, therefore, that there is no
meaningful distinction between REI’s timely filing of
the first motion to reargue the court’s denial of the first
motion to open in the present case, and the timely filing
of a motion to open the judgment of strict foreclosure
in Farmers & Mechanics Savings Bank v. Sullivan,
supra, 346–50. Accordingly, we conclude that the rule
set forth in Sullivan controls our disposition of the
present appeal.

Applying the foregoing rationale to the unique facts
of the present case, we conclude that the court erred
in determining that it was without subject matter juris-
diction to hear the defendant’s second motion to open.
The court’s denial of REI’s first motion to open was
‘‘an appealable final judgment . . . from which an
automatic twenty day [appellate] stay [arises].’’ Coun-
trywide Home Loans Servicing, L.P. v. Peterson, supra,
171 Conn. App. 845; see also Practice Book §§ 61-11 (a)
and 63-1 (a). In addition, REI’s filing of the first motion
to reargue was a motion that, if granted, could render
the court’s ruling on the first motion to open ineffective
under Practice Book § 63-1. See Young v. Young, supra,
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249 Conn. 494–96; Atlantic St. Heritage Associates, LLC
v. Bologna, 204 Conn. App. 163, 170, 252 A.3d 881 (2021)
(holding that both motions to reargue and motions to
open were among motions that would ‘‘render . . .
judgment ineffective pursuant to Practice Book § 63-1
(c) (1)’’). It is undisputed that REI’s filing of the first
motion to reargue/reconsider on June 10, 2019, was
timely filed within the twenty day period following the
court’s denial of the first motion to open.17 As such,
REI’s timely filing of the motion to reargue triggered
the automatic stay provision, pursuant to Practice Book
§ 61-11 (a), until the parties received notice of the
court’s denial of the first motion to reargue on July
5, 2019.18 See Farmers & Mechanics Savings Bank v.
Sullivan, supra, 216 Conn. 346–50; see also Young v.
Young, supra, 494–96; Practice Book § 63-1 (b). There-
fore, the June 24, 2019 law day passed during the appel-
late stay period and could not have had the legal effect

17 The twentieth day following the court’s denial of REI’s motion to open
was June 9, 2019, which fell on a Sunday. Because REI filed the motion to
reargue/reconsider on June 10, 2019, the next business day, it is considered
timely filed within the appeal period. See General Statutes § 51-347c.

18 For clarity, we note that Practice Book § 61-11 (g) is not applicable to
the present action. Section 61-11 (g) was enacted ‘‘to a put a stop to the
‘perpetual motion machine’ and accompanying appellate litigation generated
when a defendant files serial motions to open a judgment of strict foreclosure
and, each time a motion to open is denied, files a new appeal from the
judgment denying the motion to open.’’ (Footnote omitted.) Connecticut
National Mortgage Co. v. Knudsen, supra, 323 Conn. 687.

Practice Book § 61-11 (g) provides in relevant part that, ‘‘[i]n any action
for foreclosure in which the owner of the equity has filed, and the court
has denied, at least two prior motions to open or other similar motion,
no automatic stay shall arise upon the court’s denial of any subsequent
contested motion by that party, unless the party certifies under oath, in an
affidavit accompanying the motion, that the motion was filed for good cause
arising after the court’s ruling on the party’s most recent motion . . . .’’
(Emphasis added.)

Because the first motion to reargue/reconsider the court’s denial of the
first motion to open was only the second ‘‘motion to open or other similar
motion’’ filed subsequent to the judgment of strict foreclosure, and because
the court did not deny the motion to reargue/reconsider until July 5, 2019,
Practice Book § 61-11 (g) does not apply. Accordingly, an appellate stay
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of vesting absolute title in the plaintiff. See Sovereign
Bank v. Licata, supra, 178 Conn. 91 n.11; Continental
Capital Corp. v. Lazarte, supra, 57 Conn. App. 273–74.
Accordingly, the court’s determination that it did not
have jurisdiction to hear the merits of the defendant’s
second motion to open the judgment of strict foreclo-
sure was improper. ‘‘To hold otherwise would circum-
vent the automatic stay provisions established by our
rules of practice.’’ Wells Fargo Bank of Minnesota, N.A.
v. Morgan, supra, 98 Conn. App. 84.

The judgment is reversed and the case is remanded
for further proceedings consistent with this opinion.19

In this opinion the other judges concurred.

REGINA MENTION v. KENSINGTON
SQUARE APARTMENTS

(AC 42832)

Elgo, Cradle and Alexander, Js.

Syllabus

The plaintiff tenant sought, inter alia, an order to compel the defendant to
exterminate an infestation of insects and rodents in her leased premises,
one of six rental units in a building for which the defendant is the
landlord. The plaintiff, who was the recipient of a rent subsidy, first
reported the infestation to the defendant and then contacted the munici-
pal agency responsible for housing code enforcement in the city in
which the premises was located. An inspector from the agency ordered
the defendant to rid the premises of the infestation and issued a notice
of compliance after the defendant treated the infestation. The plaintiff

was in place until the court’s denial of that motion on July 5, 2019. See
Farmers & Mechanics Savings Bank v. Sullivan, supra, 216 Conn. 346–50.

19 We reiterate that our decision is limited to the question of whether the
trial court had subject matter jurisdiction to consider the second motion to
open. We express no view on the merits of that motion, which is left to the
sound discretion of the trial court. In exercising its discretion, the court
may consider a number of factors, including the fact that the defendant
never appealed from the original judgment of strict foreclosure, the court’s
order denying the first motion to open, and/or the court’s order denying the
first motion to reargue/reconsider.
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thereafter filed a complaint for housing code enforcement pursuant to
the applicable statute (§ 47a-14h), alleging that the defendant violated
the statute (§ 47a-7 (a) (1)) when it failed to exterminate the infestation
in the premises, and she began paying her portion of the monthly rent
to the clerk of the court pursuant to § 47a-14h. The defendant filed a
counterclaim alleging that the plaintiff had prevented and/or failed to
prepare for its access to the premises in an attempt to debilitate and/
or thwart its ability to comply with the housing code enforcement orders.
The trial court determined that the premises had been infested with
insects and rodents for more than one year, the defendant’s efforts to
remediate the infestation had not been reasonable as, inter alia, other
units within the building also remained infested, and the defendant had
violated its duties as a landlord pursuant to § 47a-7 and the housing
code. The court rendered judgment in favor of the plaintiff on her
complaint and on the defendant’s counterclaim and awarded the plain-
tiff, inter alia, an abatement of any rent in arrearage and six months of
prospective abatement of rent based on her share of the subsidized rent.
Thereafter, the defendant appealed to this court, claiming, inter alia,
that the court improperly concluded as a matter of law that the defendant
had violated the housing code and the housing code was unconstitution-
ally vague, and the plaintiff filed a cross appeal, arguing that the court
erred in calculating rent abatement based on her share of the subsidized
rent. Held:

1. This court declined to review the defendant’s claim that the trial court
lacked subject matter jurisdiction to consider evidence of housing code
violations that predated the filing of the plaintiff’s complaint with the
municipal agency; the defendant did not dispute that the trial court had
subject matter jurisdiction over the plaintiff’s complaint, as the plaintiff
complied with the requirement pursuant to § 47a-14h that a complaint
be made to the municipal agency responsible for enforcement of the
housing code at least twenty-one days prior to the filing of a complaint
with the court, and the defendant’s claim that the trial court did not
have jurisdiction over any evidence of housing code violations prior to
the filing of the complaint was an evidentiary claim raised for the first
time on appeal.

2. The defendant could not prevail on its claim that the trial court improperly
concluded as a matter of law that the defendant violated the housing
code; the city’s housing code plainly and unambiguously required that,
when an infestation exists in two or more dwelling units, the owner of
the property was responsible for extermination, defined as the control
and elimination of insects or other pests, and the court’s factual findings
that the defendant did not act reasonably to resolve the infestation
problem because its actions were too slow and not effective were not
clearly erroneous, as, on the basis of the evidence presented at trial,
the court found that the premises and several other units in the building
had been infested, that more than one year had elapsed between the
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initial report of infestation and the notice of compliance from the munici-
pal agency, and that multiple other units remained infested in violation
of the housing code.

3. The defendant could not prevail on its claim that the housing code, as
applied to it in this case, was unconstitutionally vague: although the
plaintiff claimed that the defendant failed to exhaust its administrative
remedies, the doctrine of exhaustion of administrative remedies was
not applicable, as the municipal agency responsible for enforcing the
housing code was not a state agency as defined by statute (§ 4-166 (1));
moreover, the defendant’s unpreserved claim that the housing code was
void for vagueness failed to meet the requirement of State v. Golding
(213 Conn. 233) that a constitutional violation occurred that deprived
the defendant of a fair trial, as the defendant had proper notice of what
constituted an infestation under the housing code and the required steps
to remedy such an infestation, and the housing code did not lack minimal
guidelines or sufficient standards to guide the municipal agency or the
court with respect to its proper application in this case.

4. The plaintiff could not prevail on her claim in her cross appeal that the
trial court erred in calculating rent abatement based on her share of
the subsidized rent rather than the full market rent: § 47a-14h clearly
and unambiguously authorized the court to order abatement of rent and
return such rent paid to the court in proportion to the amount paid by
each party; moreover, although the court was not required to make the
subsidizing entity a party to the action, and the subsidizing entity was
not made a party, the statute explicitly provided that, when a subsidizing
entity is joined as a party and pays its share of rent to the court, any
rent to be returned shall be returned to the tenant and such entity in
proportion to the amount of rent each deposited with the court.

Argued March 1—officially released August 30, 2022

Procedural History

Action for housing code enforcement, and for other
relief, brought to the Superior Court in the judicial dis-
trict of New Haven, Housing Session, where the defen-
dant filed a counterclaim; thereafter, the matter was
tried to the court, Cordani, J.; judgment for the plaintiff
on the complaint and on the counterclaim, from which
the defendant appealed and the plaintiff cross appealed
to this court. Affirmed.

James P. Sexton, with whom were John Weikart,
and, on the brief, Megan Wade, for the appellant-cross
appellee (defendant).
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Areeb Siddiqui and Patrick Monaghan, certified
legal interns, with whom were J. L. Pottenger, Jr., and,
on the brief, Shannon Price and Nathan Leys, certified
legal interns, for the appellee-cross appellant (plaintiff).

Melissa Marichal and Shelley White filed a brief for
New Haven Legal Assistance Association et al. as
amici curiae.

Opinion

ALEXANDER, J. In this housing code enforcement
action, the defendant, Kensington Square Apartments,
appeals from the judgment of the trial court rendered
in favor of the plaintiff, Regina Mention. On appeal,
the defendant claims that (1) the court lacked subject
matter jurisdiction to consider evidence in support of
the plaintiff’s claim that predated the filing of her com-
plaint with the New Haven Livable City Initiative (Initia-
tive), (2) the court improperly concluded as a matter
of law that the defendant violated title V of the New
Haven Code of Ordinances (housing code), and (3) the
housing code is unconstitutionally vague. The plaintiff
also challenges the judgment of the trial court, by way
of a cross appeal, claiming that the court erred in calcu-
lating rent abatement based on her share of the subsi-
dized rent, rather than the full market rent. We affirm
the judgment of the trial court.

The following facts, as found by the court or other-
wise undisputed by the parties, and procedural history
are relevant to this appeal. In February, 2017, the plain-
tiff moved into an apartment located at 166 Edgewood
Avenue, Apartment 2, in New Haven (premises). The
premises is one of six rental units in the building. The
defendant is the landlord of the premises. The plaintiff’s
rent is subsidized and her share is $226 per month.1

1 The plaintiff is a recipient of a rent subsidy under the housing assistance
program administered by the Department of Housing and Urban Develop-
ment pursuant to section 8 of the National Housing Act, as amended in 1974
and codified at 42 U.S.C. § 1437f. The subsidizing agency was not made a
party to this action in the trial court, nor is it a party to this appeal.
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The premises became infested with insects and rodents
around September, 2017, at which time the plaintiff
reported the infestation to the defendant. Several other
rental units in the building had been infested with
insects and rodents during the period in which the prem-
ises was infested and remained infested through the
date of trial. The defendant hired an exterminator who
visited the premises several times between September,
2017, and December, 2018.

On September 17, 2018, the plaintiff contacted the
Initiative to report the infestation of the premises. The
Initiative is the municipal agency responsible for hous-
ing code enforcement in New Haven. On September
20, 2018, an inspector from the Initiative examined the
premises and found evidence of insect and rodent infes-
tation. The inspector determined that, pursuant to arti-
cle III, paragraph 309 of the housing code, the defendant
was responsible for extermination and ordered the
defendant to rid the apartment of the insect and rodent
infestation within three days and to provide documenta-
tion of a treatment plan from a licensed exterminator.
See New Haven Code of Ordinances, tit. V, art. III,
¶ 309. The defendant treated the infestation and the
inspector issued a notice of compliance on December
19, 2018.

On November 15, 2018, the plaintiff initiated this
action by filing a complaint for housing code enforce-
ment pursuant to General Statutes § 47a-14h, in which
she alleged that the defendant had violated General
Statutes § 47a-7 (a) (1)2 by failing to exterminate the
infestation in the premises. The plaintiff sought (1) an
order directing the defendant to comply with its duties
pursuant to § 47a-7 (a) (1), (2) an order appointing a

2 General Statutes § 47a-7 (a) (1) provides: ‘‘A landlord shall: (1) Comply
with the requirements of chapter 368o and all applicable building and housing
codes materially affecting health and safety of both the state or any political
subdivision thereof . . . .’’
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receiver to collect rent pursuant to § 47a-14h (h),3 (3)
a retroactive abatement of rent paid, and (4) such other
relief in law or equity that the court may deem proper.
As a result of the plaintiff’s complaint and pursuant to
§ 47a-14h (h), the plaintiff began paying her portion of
the monthly rent to the clerk of the court. The defendant
filed an answer, special defenses, and counterclaim. In
its counterclaim, the defendant alleged that the plaintiff
‘‘prevented access and/or failed to prepare for . . .
repairs and/or services in an effort to debilitate and/or
thwart the counterclaim defendant’s attempts to com-
ply with such housing code enforcement orders or
repair/service requests of the counterclaim plaintiff.’’
The defendant also raised the defense of unclean hands,
alleging that the plaintiff made numerous requests for
repairs of the premises but never complained of pests
or rodents as alleged in the complaint.

A trial on the plaintiff’s complaint and the defendant’s
counterclaim was held on February 28 and March 28,
2019. In its memorandum of decision, the court found
that the premises was infested with insects and rodents
from September, 2017, until at least December 19, 2018,
and that such infestation materially affected the health
and safety of the occupants. It also found that the plain-
tiff did not contribute to the infestation, that she
expended her own resources and time in addressing
the infestation, and that she reasonably cooperated with
the defendant in its attempts to remedy the infestation.
The court further found that, ‘‘to a small extent, insects
and rodents still exist in the premises, likely because

3 General Statutes § 47a-14h (h) provides in relevant part: ‘‘On each rent
due date on or after the date when the complaint is filed with the clerk of
the court, or within nine days thereafter . . . the tenant shall deposit with
the clerk of the court an amount equal to the last agreed-upon rent. If all
or a portion of the tenant’s rent is being paid to the landlord by a housing
authority, municipality, state agency or similar entity, this requirement shall
be satisfied if the tenant deposits an amount equal to such tenant’s portion
of the last agreed-upon rent with the clerk. . . .’’
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the insect and rodent infestation in other rental units
within the building [had] not yet been brought under
control.’’ The court determined that, although the defen-
dant had ‘‘exerted substantial efforts to remediate the
infestation problem . . . the defendant’s efforts were
not reasonable because of (i) the long time period that
elapsed between initial report (September, 2017) and
compliance (December, 2018), (ii) the fact that other
units within the building remain infested, and (iii)
insects still enter the premises, albeit to a much lesser
extent, from the other units in the building.’’ The court
concluded that the defendant had violated its duties as
a landlord pursuant to § 47a-7 and the housing code.

The court rendered judgment in favor of the plaintiff
on her complaint and on the defendant’s counterclaim.
It awarded the plaintiff $1130, the amount of rent she
had paid into court. It also awarded an abatement of
any rental arrearage that may exist and six months of
prospective abatement of rent. Finally, the court
ordered the defendant to eradicate the insect and rodent
infestation in the entire building within two months.
This appeal and cross appeal followed.

I

We first address the defendant’s claim that the court
lacked subject matter jurisdiction to consider evidence
in support of the plaintiff’s claim that predated the filing
of her complaint with the Initiative. Specifically, the
defendant contends that, because a cause of action
pursuant to § 47a-14h is purely statutory, the court did
not have jurisdiction over the case until the plaintiff
filed the complaint with the Initiative and waited
twenty-one days to file a complaint in the Superior
Court. The defendant claims that the court could not
consider evidence regarding any violations that took
place prior to the date when the complaint was filed
with the Initiative. We disagree.
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We begin our analysis by setting forth the standard
of review and legal principles relevant to our review of
this claim. ‘‘We have long held that because [a] determi-
nation regarding a trial court’s subject matter jurisdic-
tion is a question of law, our review is plenary. . . .
Moreover . . . [s]ubject matter jurisdiction involves
the authority of the court to adjudicate the type of
controversy presented by the action before it. . . . [A]
court lacks discretion to consider the merits of a case
over which it is without jurisdiction . . . . [J]urisdic-
tion of the [subject matter] is the power [of the court]
to hear and determine cases of the general class to
which the proceedings in question belong. . . . A court
has subject matter jurisdiction if it has the authority
to adjudicate a particular type of legal controversy.’’
(Citation omitted; internal quotation marks omitted.) A
Better Way Wholesale Autos, Inc. v. Saint Paul, 338
Conn. 651, 658, 258 A.3d 1244 (2021). Furthermore, ‘‘[a]
claim that a court lacks subject matter jurisdiction may
be raised at any time during the proceedings . . .
including on appeal . . . .’’ (Internal quotation marks
omitted.) Premier Capital, LLC v. Shaw, 189 Conn.
App. 1, 5, 206 A.3d 237 (2019).

We next set forth the relevant language of the statute.
Section 47a-14h provides in relevant part: ‘‘(a) Any ten-
ant who claims that the landlord has failed to perform
his or her legal duties, as required by section 47a-7 . . .
may institute an action in the superior court having
jurisdiction over housing matters in the judicial district
in which such tenant resides to obtain the relief author-
ized by this section . . . . (b) The action shall be insti-
tuted by filing a complaint, under oath, with the clerk
of the court. . . . The complaint shall also allege that
at least twenty-one days prior to the date on which
the complaint is filed, the tenant made a complaint
concerning the premises to the municipal agency, in
the municipality where the premises are located,
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responsible for the enforcement of the housing code
. . . .’’

In Dugan v. Milledge, 196 Conn. 591, 595, 494 A.2d
1203 (1985), our Supreme Court held that the require-
ment of notification to the housing code enforcement
agency set forth in § 47a-14h is mandatory and ‘‘[c]om-
pliance with this essential condition [is] a requisite for
the court’s jurisdiction.’’ In that case, the plaintiff filed
a complaint pursuant to § 47a-14h prior to notifying the
housing code enforcement agency. Id., 596. The trial
court dismissed the plaintiff’s complaint for lack of
subject matter jurisdiction. Id., 592. Our Supreme Court
affirmed the trial court’s dismissal after determining
that notification to the housing code enforcement
agency was a condition precedent to maintaining the
action, and, therefore, that the court lacked subject
matter jurisdiction over the plaintiff’s complaint. Id.,
595–96.

In the present case, the defendant does not dispute
that the plaintiff complied with the requirement that a
complaint be made to the municipal agency responsible
for enforcement of the housing code, namely, the Initia-
tive, at least twenty-one days prior to the filing of a
complaint with the court; see General Statutes § 47a-14h
(b); or that the court had jurisdiction over the plaintiff’s
complaint. The defendant contends, however, that any
evidence of housing code violations prior to the Septem-
ber 17, 2018 filing of the plaintiff’s complaint with the
Initiative is outside the court’s jurisdiction. We do not
agree with the defendant’s contention. We conclude
that the defendant’s claim is not a challenge to the
court’s subject matter jurisdiction. Rather, it is an evi-
dentiary claim that is being raised for the first time on
appeal. The defendant essentially is claiming that the
evidence of any violation prior to September 17, 2018,
is not relevant to the plaintiff’s complaint with the Initia-
tive.
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‘‘The standard for the preservation of a claim of
improperly admitted evidence at trial is well settled.
Practice Book § 60-5 provides in relevant part that [this]
court shall not be bound to consider a claim unless it
was distinctly raised at the trial . . . . In order to pre-
serve an evidentiary ruling for review, trial counsel must
object properly. . . . Our rules of practice make it
clear that counsel must object to a ruling of evidence
[and] state the grounds upon which objection is made
. . . to preserve the grounds for appeal. . . . These
requirements are not simply formalities. . . . We con-
sistently have stated that we will not consider eviden-
tiary rulings where counsel did not properly preserve
a claim of error by objection . . . .’’ (Internal quotation
marks omitted.) Villa v. Rios, 88 Conn. App. 339, 344,
869 A.2d 661 (2005). The defendant never objected in
the trial court to the evidence it now challenges on
appeal. Consequently, we decline to review such a
claim. The plaintiff plainly complied with the notifica-
tion requirement set forth in § 47a-14h, and therefore
met the jurisdictional requirement set forth in § 47a-
14h and recognized by the court in Dugan v. Milledge,
supra, 196 Conn. 595. Accordingly, the court had subject
matter jurisdiction over the plaintiff’s complaint.

II

We next address the defendant’s claim that the court
improperly concluded as a matter of law that the defen-
dant violated the housing code. Specifically, the defen-
dant contends that the trial court’s incorrect interpreta-
tion of the housing code resulted in its improper
conclusion that the defendant failed to act reasonably
in the context of what the housing code requires. We
disagree.

We first set forth our standard of review and the legal
principles that guide our analysis. ‘‘Our interpretation
of ordinances presents a question of law and, therefore,
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our review is plenary. . . . We interpret and construe
local ordinances according to the principles of statutory
construction.’’ (Citation omitted; internal quotation
marks omitted.) Azzarito v. Planning & Zoning Com-
mission, 79 Conn. App. 614, 622, 830 A.2d 827, cert.
denied, 266 Conn. 924, 835 A.2d 471 (2003); see also
O’Shea v. Scherban, 339 Conn. 775, 784, 262 A.3d 776
(2021). ‘‘Under General Statutes § 1-2z, [t]he meaning
of a statute shall, in the first instance, be ascertained
from the text of the statute itself and its relationship
to other statutes. If, after examining such text and con-
sidering such relationship, the meaning of such text is
plain and unambiguous and does not yield absurd or
unworkable results, extratextual evidence of the mean-
ing of the statute shall not be considered. . . . When
construing a statute, [o]ur fundamental objective is to
ascertain and give effect to the apparent intent of the
legislature. . . . In other words, we seek to determine,
in a reasoned manner, the meaning of the statutory
language as applied to the facts of [the] case . . . .’’
(Internal quotation marks omitted.) Diaz v. Bridgeport,
208 Conn. App. 615, 622?23, 266 A.3d 909 (2021).

We next set forth the relevant provisions of the hous-
ing code. The housing code authorizes an enforcing
officer to ‘‘make inspections to determine the condition
of . . . [the] premises’’ in order to safeguard ‘‘the
health and safety and welfare of the occupants of dwell-
ings and of the general public.’’ New Haven Code of
Ordinances, tit. V, art. II, ¶ 200. It further provides in
relevant part: ‘‘Whenever the enforcing officer deter-
mines that there are reasonable grounds to believe that
there has been a violation of any provision of this title,
he shall give notice of such alleged violation to the
person or persons responsible therefor, as hereinafter
provided. Such notice shall: (a) Be in writing; (b)
Include a statement of the reason why it is being issued;
(c) Allow a reasonable time for the performance of any
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act it requires . . . (e) Contain an outline of remedial
action, which if taken, will effect compliance with the
provisions of this title and with rules and regulations
adopted pursuant thereto.’’ Id., ¶ 201. Additionally, the
housing code provides that, ‘‘[w]henever infestation
exists, in two (2) or more of the dwelling units in any
dwelling . . . extermination shall be the responsibility
of the owner.’’ Id., art. III, ¶ 309.

The housing code also provides relevant definitions.
It defines extermination as ‘‘the control and elimination
of insects, or other pests, by eliminating their harborage
places; by removing or making inaccessible materials
that may serve as their food; by poisoning, spraying,
fumigating, trapping; or by any other recognized and
legal pest elimination methods approved by the enforc-
ing officer.’’ Id., art. I, ¶ 100 (h). Infestation is defined
as ‘‘the presence, within or around a dwelling, [of] any
insects, rodents or other pests.’’ Id., ¶ 100 (l).

The housing code plainly and unambiguously requires
that, when an infestation exists in two or more dwelling
units, the owner of the property, in this case the defen-
dant, is responsible for extermination. It also clearly
provides that extermination is the ‘‘control and elimina-
tion of insects, or other pests.’’ (Emphasis added). Id.,
¶ 100 (h). The court, therefore, properly determined
that, because an infestation existed in multiple dwelling
units, the defendant was required to remove the infesta-
tion by controlling and eliminating insects and rodents
from all affected units.

The defendant also challenges the court’s determina-
tion that, although the defendant took steps to remedi-
ate the infestation, it did not act reasonably to resolve
the infestation problem because it acted ‘‘too slowly
and not as effectively as required.’’ To the extent the
defendant challenges the court’s factual findings, our
review of those findings is limited to determining
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whether they were clearly erroneous. ‘‘In a case tried
before the court, the trial judge is the sole arbiter of the
credibility of witnesses and the weight to be afforded
to specific testimony. . . . [When] the factual basis of
the court’s decision is challenged we must determine
whether the facts set out in the memorandum of deci-
sion are supported by the evidence or whether, in light
of the evidence and the pleadings in the whole record,
those facts are clearly erroneous. . . . In other words,
to the extent that the trial court has made findings of
fact, our review is limited to deciding whether those
findings were clearly erroneous. . . . A finding of fact
is clearly erroneous when there is no evidence in the
record to support it . . . or when although there is
evidence to support it, the reviewing court on the entire
evidence is left with the definite and firm conviction
that a mistake has been committed. . . . In making
this determination, every reasonable presumption must
be given in favor of the trial court’s ruling.’’ (Citation
omitted; internal quotation marks omitted.) Village
Mortgage Co. v. Veneziano, 175 Conn. App. 59, 69, 167
A.3d 430, cert. denied, 327 Conn. 957, 172 A.3d 205
(2017).

On our thorough review of the record, we cannot
conclude that the court’s findings were clearly errone-
ous. On the basis of the evidence presented at trial, the
court found that the premises and several other rental
units in the building were infested with insects and
rodents. The defendant, therefore, was required, pursu-
ant to article III, paragraph 309 of the housing code,
to exterminate the plaintiff’s premises and any other
infested apartments in the building. The court further
found that a significant period of time had elapsed
between the initial report of infestation and the issuance
of the notice of compliance from the Initiative.

Although the housing code authorizes the inspector
to uncover violations and provide an outline of remedial
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action to be taken, the notice of compliance issued by
the Initiative in regard to the premises is not conclusive
as to whether the defendant complied with its duties
under the housing code. The court noted that insects
were still present in the premises, just to a lesser extent,
likely due to the fact that the insect and rodent infesta-
tion in other rental units had not yet been brought
under control. At trial, there was also evidence that
cockroaches can travel from one infested rental unit
to another and that an individual’s housekeeping habits
may create conditions that allow for the increase of
insect activity. On the basis of the totality of this evi-
dence, it was reasonable for the court to conclude that,
until the infestation in each affected rental unit was
eliminated, the infestation in the premises would not be
adequately addressed. Because the premises remained
infested until at least December 19, 2018, and multiple
other rental units in the building remained infested, the
defendant did not comply with its duties under the
housing code because it failed to adequately extermi-
nate the infestation in each infested rental unit, includ-
ing the premises. See New Haven Code of Ordinances,
tit. V, art. III, ¶ 309; id., art. I, ¶ 100 (h).

III

We next address the defendant’s contention that the
housing code, as applied to it in this case, is unconstitu-
tionally vague. Specifically, the defendant claims that
the court’s interpretation of the housing code ‘‘failed
to provide the defendant with notice as to what actually
constitutes an ‘infestation,’ as well as whether the
defendant had to take any steps beyond what the Initia-
tive had ordered to ensure its mitigation efforts were
reasonable and, if so, what those additional steps were.’’
The defendant further claims that the housing code was
arbitrarily and discriminatorily enforced because the
court ‘‘concluded that, notwithstanding the defendant
having done everything the Initiative ordered, indeed
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having even made ‘substantial efforts’ at extermination,
its actions were still unreasonable.’’ The defendant con-
cedes that it did not raise its void for vagueness claim
before the trial court, but argues that this claim is
reviewable pursuant to State v. Golding, 213 Conn. 233,
239?40, 567 A.2d 823 (1989), as modified by In re Yasiel
R., 317 Conn. 773, 781, 120 A.3d 1188 (2015). The plain-
tiff responds that the defendant’s void for vagueness
challenge is unreviewable because the defendant failed
to exhaust its administrative remedies and, therefore,
the court lacks subject matter jurisdiction. In the alter-
native, the plaintiff argues that the defendant cannot
prevail under Golding because it has failed to demon-
strate that the housing code is unconstitutionally vague
as applied.

A

We first address the plaintiff’s contention that this
court lacks subject matter jurisdiction to decide the
defendant’s void for vagueness claim because the defen-
dant failed to exhaust its administrative remedies by
appealing the decision of the Initiative’s inspector to
New Haven’s code enforcement board of appeals. In
its reply brief, the defendant responds that its void for
‘‘vagueness claim is not one that could have been the
subject of an administrative appeal from the agency’s
order because the claim is that the housing code is
vague as applied to the defendant by way of and under
the circumstances of the present § 47a-14h proceeding,
not a challenge to the original administrative order.’’ We
conclude that, because the Initiative is a local agency,
rather than a state agency, the doctrine of exhaustion
of administrative remedies is inapplicable to the present
case. See Edwards v. Code Enforcement Committee,
13 Conn. App. 1, 10, 534 A.2d 617 (1987).

We begin with our standard of review. ‘‘Because the
exhaustion [of administrative remedies] doctrine impli-
cates subject matter jurisdiction, [the court] must
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decide as a threshold matter whether that doctrine
requires dismissal of the [defendant’s] claim. . . .
[B]ecause [a] determination regarding a trial court’s
subject matter jurisdiction is a question of law, our
review is plenary.’’ (Internal quotation marks omitted.)
Godbout v. Attanasio, 199 Conn. App. 88, 97, 234 A.3d
1031 (2020).

‘‘The doctrine of exhaustion of administrative reme-
dies is well established in the jurisprudence of adminis-
trative law. . . . The doctrine provides that no one is
entitled to judicial relief for a supposed or threatened
injury until the prescribed administrative remedy has
been exhausted. . . . If the available administrative
procedure . . . provide[s] the [party] with a mecha-
nism for attaining the remedy that [it] seek[s] . . . [it]
must exhaust that remedy. . . . The [party’s] prefer-
ence for a particular remedy does not determine the
adequacy of that remedy. [A]n administrative remedy,
in order to be adequate, need not comport with the
[party’s] opinion of what a perfect remedy would be.
. . .

‘‘A primary purpose of the doctrine is to foster an
orderly process of administrative adjudication and judi-
cial review, offering a reviewing court the benefit of
the agency’s findings and conclusions. It relieves courts
of the burden of prematurely deciding questions that,
entrusted to an agency, may receive a satisfactory
administrative disposition and avoid the need for judi-
cial review. . . . Moreover, the exhaustion doctrine
recognizes the notion, grounded in deference to [the
legislature’s] delegation of authority to coordinate
branches of [g]overnment, that agencies, not the courts,
ought to have primary responsibility for the programs
that [the legislature] has charged them to administer.’’
(Citation omitted; internal quotation marks omitted.)
Coyle v. Commissioner of Revenue Services, 142 Conn.
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App. 198, 206, 69 A.3d 310 (2013), appeal dismissed,
312 Conn. 282, 91 A.3d 902 (2014).

Article II, paragraph 203 (a) of the housing code pro-
vides in relevant part: ‘‘Any person adversely affected
by any order which has been issued in connection with
the enforcement of any provisions of this title may
request and . . . shall be granted a hearing on the mat-
ter before the board of appeals established under sec-
tion 21B-7 of the Code of Ordinances . . . .’’ Paragraph
2044 provides that, after a hearing, the board may, inter
alia, grant an extension or variance. New Haven Code
of Ordinances, tit. V, art. II, ¶ 204. The housing code
further provides that ‘‘[a] person aggrieved by the deci-
sion of the enforcing officer or the board of code
appeals may seek relief therefrom in any court of com-
petent jurisdiction, as provided by the laws of this
state.’’ Id., ¶ 206.

4 Title V, article II, paragraph 204 of the New Haven Code of Ordinances
provides in relevant part: ‘‘Such hearing shall be had before the members
of said board. Said board, by a majority vote of those present, may sustain,
modify or withdraw the notice; it may also grant an extension or variance
in accordance with the following conditions:

‘‘(a) Extension. The time for performance of any act required by the
order may be extended for not more than eighteen (18) months subject to
appropriate conditions and provided that the board makes specific findings
of fact based on evidence relating to the following factors:

‘‘(1) That there are practical difficulties or unnecessary hardships in the
way of carrying out the strict letter of any provisions of this title; and

‘‘(2) That such extension is in harmony with the general purpose and
intent of this title in securing the public health, safety and general welfare.

‘‘(b) Variances. A variance may be granted in a specific case and from a
specific provision of this title subject to appropriate conditions and provided
that the board makes specific findings of fact based on evidence relating
to the following factors:

‘‘(1) That there are practical difficulties or unnecessary hardships in the
way of carrying out the strict letter of the provision;

‘‘(2) That the effect of the application of the provisions would be arbitrary
in the specific case;

‘‘(3) That an extension would not constitute an appropriate remedy for
these practical difficulties or unnecessary hardships and this arbitrary
effect; and

‘‘(4) That such variance is in harmony with the general purpose and intent
of this title in securing the public health, safety and general welfare. . . .’’
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In Edwards v. Code Enforcement Committee, supra,
13 Conn. App. 10, this court held that the defendant,
the code enforcement committee of Vernon, was not a
state agency and, therefore, was not subject to provi-
sions of the Uniform Administrative Procedure Act
(UAPA), General Statutes §§ 4-166 through 4-189. In
Edwards, the plaintiffs, owners of real estate in the
town of Vernon, were cited by Vernon’s housing code
inspector for alleged code violations. Id., 2. The plain-
tiffs appealed to the housing code enforcement commit-
tee, which confirmed the inspector’s findings, and,
thereafter, the plaintiffs appealed to the Superior Court
pursuant to General Statutes § 4-183.5 Id., 3. Service of
the petition was made upon the chairman of the code
enforcement committee, and the defendant filed a
motion to dismiss the appeal due to insufficiency of
service of process, claiming that service was not made
pursuant to General Statutes § 52-57, which requires
that process in a civil action against a town be served
upon one of its specified officials. Id. The court granted
the defendant’s motion to dismiss, and the sole issue
in the plaintiff’s appeal to this court was whether the
court erred in finding that the defendant was not an
‘‘ ‘agency’ ’’ within the meaning of the UAPA.6 Id.

The defendant in Edwards maintained that it was a
town agency enforcing the local housing code in the
exercise of the town’s police power, and, therefore, it

5 General Statutes § 4-183 (a) provides in relevant part: ‘‘A person who
has exhausted all administrative remedies available within the agency and
who is aggrieved by a final decision may appeal to the Superior Court as
provided in this section. . . .’’

6 General Statutes § 4-166 (1) provides: ‘‘ ‘Agency’ means each state board,
commission, department or officer authorized by law to make regulations
or to determine contested cases, but does not include either house or any
committee of the General Assembly, the courts, the Council on Probate
Judicial Conduct, the Governor, Lieutenant Governor or Attorney General,
or town or regional boards of education, or automobile dispute settlement
panels established pursuant to section 42-181.’’



Page 136A CONNECTICUT LAW JOURNAL August 30, 2022

738 AUGUST, 2022 214 Conn. App. 720

Mention v. Kensington Square Apartments

was not a state agency within the provisions of the
UAPA. Id., 5. The court reasoned that, ‘‘[b]y virtue of
. . . legislative delegation of general police powers to
local officials and agencies [pursuant to General Stat-
utes § 7-148 (c)], their enforcement has been made a
local function and duty.’’ Id., 7. Accordingly, the court
concluded that the defendant was not a state agency
pursuant to § 4-166 (1) of the UAPA. Id., 11.

In the present case, we conclude that the New Haven
housing code enforcement division is not a state agency
as defined in § 4-166 (1). See id. Accordingly, the UAPA
and the doctrine of exhaustion of administrative reme-
dies are not applicable to the present case.

B

We next address the defendant’s claim that the hous-
ing code is void for vagueness as applied to the present
case. Although it did not raise its void for vagueness
claim before the trial court, the defendant contends
that this claim is reviewable pursuant to State v. Gold-
ing, supra, 213 Conn. 239–40. We conclude that the
defendant cannot prevail pursuant to Golding because
the housing code is not void for vagueness as applied
to the defendant.

‘‘Under Golding, a [party] can prevail on a claim of
constitutional error not preserved at trial only if the
following conditions are met: (1) the record is adequate
to review the alleged claim of error; (2) the claim is
of constitutional magnitude alleging the violation of a
fundamental right; (3) the alleged constitutional viola-
tion . . . exists and . . . deprived the [party] of a fair
trial; and (4) if subject to harmless error analysis, the
state has failed to demonstrate harmlessness of the
alleged constitutional violation beyond a reasonable
doubt. In the absence of any one of these conditions,
the [party’s] claim will fail. The appellate tribunal is
free, therefore, to respond to the [party’s] claim by
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focusing on whichever condition is most relevant in the
particular circumstances.’’ (Internal quotation marks
omitted.) In re Madison C., 201 Conn. App. 184, 190,
241 A.3d 756, cert. denied, 335 Conn. 985, 242 A.3d 480
(2020). ‘‘The first two [Golding] requirements involve
a determination of whether the claim is reviewable; the
second two requirements involve a determination of
whether the defendant may prevail.’’ (Internal quotation
marks omitted.) Wethersfield ex rel. Monde v. Eser, 211
Conn. App. 537, 554, 274 A.3d 203 (2022).

In the present case, the record is adequate to review
the defendant’s claim, and the defendant has asserted
a claim of constitutional magnitude. We conclude, how-
ever, that the defendant has failed to demonstrate that
the housing code is unconstitutionally vague as applied
to it for purposes of the third prong of Golding and,
therefore, the defendant cannot prevail on this claim.

‘‘A statute is not void for vagueness unless it clearly
and unequivocally is unconstitutional, making every
presumption in favor of its validity. . . . The party
challenging a statute’s constitutionality has a heavy bur-
den of proof; the unconstitutionality must be proven
beyond all reasonable doubt. . . . Additionally, in a
vagueness challenge, such as this, civil statutes can
be less specific than criminal statutes and still pass
constitutional muster. . . . To prove that a statute is
unconstitutionally vague, the challenging party must
establish that an ordinary person is not able to know
what conduct is permitted and prohibited under the
statute. . . .

‘‘To demonstrate that [a statute] is unconstitutionally
vague as applied to [it], the [defendant] therefore must
. . . demonstrate beyond a reasonable doubt that [it]
had inadequate notice of what was prohibited or that
[it was] the victim of arbitrary and discriminatory
enforcement. . . . [T]he void for vagueness doctrine
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embodies two central precepts: the right to fair warning
of the effect of a governing statute . . . and the guaran-
tee against standardless law enforcement. . . . If the
meaning of a statute can be fairly ascertained a statute
will not be void for vagueness since [m]any statutes
will have some inherent vagueness, for [i]n most English
words and phrases there lurk uncertainties. . . . The
determination of whether a statutory provision is
unconstitutionally vague is a question of law over which
we exercise de novo review. . . . The foregoing princi-
ples apply equally to municipal ordinances.’’ (Citation
omitted; internal quotation marks omitted.) Petrucelli
v. Meriden, 197 Conn. App. 1, 18–19, 231 A.3d 231, cert.
denied, 335 Conn. 923, 233 A.3d 1091 (2020).

The defendant contends that the court’s interpreta-
tion and application of the housing code rendered the
housing code unconstitutionally vague because it (1)
failed to provide the defendant with notice as to what
constitutes an ‘‘infestation’’ and whether the defendant
was required to take any steps beyond what the Initia-
tive had ordered to ensure its mitigation efforts were
reasonable and (2) was arbitrarily and discriminatorily
enforced because, despite the defendant’s efforts at
remediation and the Initiative’s issuance of a notice of
compliance, the court determined that the defendant’s
efforts were not reasonable.

We begin with the defendant’s contention that the
housing code does not provide proper notice as to what
constitutes an infestation and what steps must be taken
when the Initiative identifies an infestation. We dis-
agree.

As we noted in part II of this opinion, the housing
code defines an infestation as ‘‘the presence, within or
around a dwelling, [of] any insects, rodents or other
pests.’’ New Haven Code of Ordinances, tit. V, art. I, ¶
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100 (l). It further defines ‘‘extermination’’ as ‘‘the con-
trol and elimination of insects, or other pests, by elimi-
nating their harborage places; by removing or making
inaccessible materials that may serve as their food;
by poisoning, spraying, fumigating, trapping; or by any
other recognized and legal pest elimination methods
approved by the enforcing officer.’’ (Emphasis added.)
Id., ¶ 100 (h). The housing code authorizes an enforcing
officer to perform inspections and determine the condi-
tion of dwellings, as well as to issue notice of alleged
violations that includes an outline of remedial action
and a reasonable time to perform such actions. See id.,
art. II, ¶¶ 200, 201. The housing code further provides
that, ‘‘[w]henever an infestation exists, in two (2) or
more of the dwelling units in any dwelling, or in the
shared or common parts of any dwelling containing two
(2) or more dwelling units, extermination shall be the
responsibility of the owner.’’ Id., art. III, ¶ 309.

We conclude that the defendant had proper notice
of what constitutes an infestation under the housing
code and the required steps to remedy such infestation.
The relevant provisions of the housing code expressly
state what an infestation is and when a landlord has the
duty to exterminate such infestation. It also expressly
provides that extermination is both the control and the
elimination of insects or other pests and provides the
manner in which extermination can be performed.

The court, applying the applicable provisions of the
housing code, determined that an infestation existed in
both the plaintiff’s premises and other rental units in
the building and that, although such infestation had
been treated by an exterminator, it had not been con-
trolled and eliminated as required by the housing code.
The fact that the Initiative, after determining that there
existed an infestation that violated article III, paragraph
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309 of the housing code, issued a notice of compliance7

to the defendant is not the determining factor as to
whether an infestation existed or whether the defendant
had complied with its duties under the housing code.
In addition to the notice of compliance issued by the
Initiative, the court was presented with evidence that
insects and rodents still existed in the plaintiff’s prem-
ises, albeit to a lesser extent, and that there existed an
insect and rodent infestation in multiple other rental
units in the building that contained the plaintiff’s prem-
ises. The presence of insects and rodents in the prem-
ises and other units was sufficient to satisfy the defini-
tion of an infestation provided in the housing code. See
id., art. I, ¶ 100 (l). Furthermore, although the defendant
also claims that three days is not a reasonable time
in which to remediate an infestation in a multifamily
dwelling, the court ordered the defendant to eradicate
the infestation within two months from the date of its
decision. We conclude that, on the basis of the facts
and circumstances of the present case, a person of
ordinary intelligence would know that the presence of
insects and rodents in multiple rental units constitutes
an infestation as that term is defined in the housing
code and that the defendant had a duty to exterminate
the infestation in each affected unit by controlling and
eliminating the insects and rodents.

We next address the defendant’s claim that the hous-
ing code was arbitrarily and discriminatorily enforced
because the defendant did everything the Initiative
ordered and received a notice of compliance, but the
court still determined that the defendant’s efforts were
not reasonable. We disagree.

The defendant claims that the vagueness of the hous-
ing code impermissibly delegates basic policy matters

7 We note that the letter of compliance issued by the Initiative to the
defendant related only to the plaintiff’s premises and not to other infested
units in the building.
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to the Initiative and to the court and that the housing
code’s lack of meaningful guidance resulted in its arbi-
trary and discriminatory enforcement. In light of the
evidence that insects and rodents still existed in the
plaintiff’s premises at the time of trial, and that several
rental units in the building remained infested, the court,
applying the relevant, express provisions of the housing
code, properly concluded that an infestation existed
and that the defendant had not complied with the provi-
sions of the housing code requiring it to exterminate
an infestation that exists in two or more dwelling units.
See id., art. III, ¶ 309. We cannot conclude that the
housing code lacked minimal guidelines or sufficient
standards to guide the Initiative and the court with
respect to its proper application in the present case.

We conclude that the defendant has failed to meet
its burden of demonstrating beyond a reasonable doubt
that it lacked adequate notice or that it was the victim of
arbitrary and discriminatory enforcement. Accordingly,
the defendant’s claim fails under Golding’s third prong
because it failed to establish that a constitutional viola-
tion occurred that deprived it of a fair trial.

IV

We now turn to the plaintiff’s cross appeal, in which
she claims that the court erred in calculating rent abate-
ment, pursuant to § 47a-14h (e), based on her share of
the subsidized rent, rather than the full market rent.
Specifically, the plaintiff contends that, ‘‘when rent
abatement is awarded in a § 47a-14h action to a subsi-
dized tenant, it should be calculated based upon the
full market rent of the apartment, except in the narrow
circumstances (inapplicable here) where a subsidizing
agent is made a party and pays the subsidy into court
during the action’s pendency.’’ Essentially, the plaintiff
contends that, had the subsidizing entity been joined
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as a party, the plaintiff would not be entitled to abate-
ment of rent equal to the full market rent, but because
the subsidizing entity was not joined as a party and did
not pay its portion of rent to the court, the plaintiff is
entitled to abatement of rent equal to the full market
rent. We disagree.

The following facts and procedural history are rele-
vant to our resolution of this claim. The plaintiff’s por-
tion of the monthly rent was $226. In her complaint, the
plaintiff sought, inter alia, ‘‘[a] retroactive abatement
of rent paid.’’ In its decision, the court awarded the
plaintiff ‘‘the amount currently paid into court—
[$1130].’’ It also ordered an abatement of any rental
arrearage and prospective abatement of the plaintiff’s
share of the rent for the next six months.

We begin by setting forth the standard of review
and legal principles relevant to our resolution of the
plaintiff’s claim. The plaintiff’s claim raises a question
of statutory interpretation, over which our review is
plenary. See 777 Residential, LLC v. Metropolitan Dis-
trict Commission, 336 Conn. 819, 827, 251 A.3d 56
(2020). ‘‘[W]hen interpreting a statute, [o]ur fundamen-
tal objective is to ascertain and give effect to the appar-
ent intent of the legislature. . . . The meaning of a
statute shall, in the first instance, be ascertained from
the text of the statute itself and its relationship to other
statutes. If, after examining such text and considering
such relationship, the meaning of such text is plain and
unambiguous and does not yield absurd or unworkable
results, extratextual evidence of the meaning of the
statute shall not be considered. . . . However, [w]hen
a statute is not plain and unambiguous, we also look
for interpretive guidance to the legislative history and
circumstances surrounding its enactment, to the legisla-
tive policy it was designed to implement, and to its
relationship to existing legislation and [common-law]
principles governing the same general subject matter.
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. . . A statute is ambiguous if, when read in context,
it is susceptible to more than one reasonable interpreta-
tion.’’ (Citation omitted; internal quotation marks omit-
ted.) Dominguez v. New York Sports Club, 198 Conn.
App. 854, 860–61, 234 A.3d 1017 (2020).

We next set forth the relevant language of the stat-
utes. Section 47a-14h (e) provides in relevant part: ‘‘The
complainant may seek and the court may order interim
or final relief including, but not limited to, the following
. . . (4) an award of money damages, which may
include a retroactive abatement of rent paid pursuant
to subsection (h) of this section . . . . If the court
orders retroactive abatement of rent pursuant to subdi-
vision (4) of this subsection and all or a portion of the
tenant’s rent was deposited with the court pursuant to
subsection (h) of this section by a housing authority,
municipality, state agency or similar entity, any rent
ordered to be returned shall be returned to the tenant
and such entity in proportion to the amount of rent
each deposited with the court pursuant to subsection
(h) of this section.’’ (Emphasis added.)

Section 47a-14h (h) provides in relevant part: ‘‘On
each rent due date on or after the date when the com-
plaint is filed with the clerk of the court . . . the tenant
shall deposit with the clerk of the court an amount
equal to the last agreed-upon rent. If all or a portion of
the tenant’s rent is being paid to the landlord by a
housing authority, municipality, state agency or similar
entity, this requirement shall be satisfied if the tenant
deposits an amount equal to such tenant’s portion of
the last agreed-upon rent with the clerk. The court may
make such entity a party to the action. . . .’’ General
Statutes § 47a-1 (h) provides: ‘‘ ‘Rent’ means all periodic
payments to be made to the landlord under the rental
agreement.’’

We conclude that § 47a-14h clearly and unambigu-
ously authorizes the court to order abatement of rent
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and, in circumstances when all or a portion of rent was
paid to the court, order the return of such rent paid to
the court in proportion to the amount paid by each
party. Section 47a-14h (e) plainly provides that the court
may order a retroactive abatement of rent ‘‘paid pursu-
ant to subsection (h) of this section.’’ Section 47a-14h
(h) provides that a subsidized tenant ‘‘shall deposit with
the clerk of the court an amount equal to’’ her portion of
the monthly rent. (Emphasis added.) It further provides
that the ‘‘court may make’’ the subsidizing entity a party
to the action. (Emphasis added.) General Statutes § 47a-
14h (h). The statute does not require that the court
make the subsidizing entity a party to the action, nor
does it require that the subsidizing entity pay its portion
of the monthly rent into court. See Angelsea Produc-
tions, Inc. v. Commission on Human Rights & Oppor-
tunities, 236 Conn. 681, 694, 674 A.2d 1300 (1996) (‘‘[t]he
use of the word ‘shall’ in conjunction with the word
‘may’ confirms that the legislature ‘acted with complete
awareness of their different meanings’ . . . and that it
intended the terms to have different meanings’’ (citation
omitted)). Because § 47a-14h (e) authorizes the court
to order abatement of rent paid pursuant to subsection
(h), and that subsection requires only that the tenant
pay her share of the monthly rent to the court, the
statute authorizes the court to award abatement of the
tenant’s share of the monthly rent that was paid into
court. Furthermore, even if the subsidizing entity had
been made a party to the action, the statute plainly
authorizes the court to order the return of each party’s
share of the subsidized rent that was paid to the court.
General Statutes § 47a-14h (e). We find no language in
the statute to support the plaintiff’s contention that
§ 47a-14h (e) compels the court to award, to the plain-
tiff, abatement of rent equal to the full market value
of rent.

In her brief, the plaintiff contends that ‘‘[t]his court
has already addressed the issue of rent abatement and
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subsidized tenancies in title 47a of the General Stat-
utes.’’ The plaintiff further asserts that, ‘‘[u]nder a sub-
sidy based interpretation of rent abatement in § 47a-
14h, a landlord who cannot lawfully receive rent under
[General Statutes] § 47a-4a8 would still receive and
retain payments from a subsidizing entity,’’ resulting in
an ‘‘undeserved windfall.’’ The plaintiff points to Rodri-
guez v. Ancona, 88 Conn. App. 193, 868 A.2d 807 (2005),
to support her proposition that rent abatement must
be equal to the full market value of rent.9

In Rodriguez, this court interpreted the meaning of
the phrase ‘‘ ‘one month’s rent’ ’’ as used in General
Statutes § 47a-18a.10 Id., 198. In that case, the plaintiff,

8 General Statutes § 47a-4a provides: ‘‘A rental agreement shall not permit
the receipt of rent for any period during which the landlord has failed to
comply with subsection (a) of section 47a-7.’’

9 The plaintiff further contends that a ‘‘market rent construction is the
only interpretation consistent with two other sources of legislative policy:
Connecticut’s ban on source of income discrimination and the federal statu-
tory goals of subsidized housing.’’ As we explain further in this opinion, we
do not interpret the plain language of § 47a-14h as discriminating against
subsidized tenants. The statute provides for damages in the form of rent
abatement of the full amount of the tenant’s rent that is paid to the court,
in addition to the return of the subsidizing entity’s portion of the rent when
such is paid to the court.

We similarly find the plaintiff’s reliance on out of state authority to be
unavailing. None of the cases cited by the plaintiff involved the application
of a statute with language similar to that of § 47a-14h. See Multi-Family
Management, Inc. v. Hancock, 664 A.2d 1210, 1213, 1224 (D.C. App. 1995)
(Ferren, J., concurring) (concluding that, in absence of claim asserted by
subsidizing entity, subsidized tenant was entitled to full abatement of rent
on counterclaim alleging breaches of implied warranty of habitability); Cruz
Management Co. v. Wideman, 417 Mass. 771, 773, 633 N.E.2d 384 (1994)
(affirming trial court’s award of damages based on contract rent for subsi-
dized tenant’s counterclaim alleging common-law breach of implied war-
ranty of habitability).

10 General Statutes § 47a-18a provides: ‘‘If the landlord makes an entry
prohibited by section 47a-16 or 47a-16a, or makes repeated demands for
entry otherwise lawful but which have the effect of unreasonably harassing
the tenant, the tenant may recover actual damages not less than an amount
equal to one month’s rent and reasonable attorney’s fees. The tenant may
also obtain injunctive relief to prevent the recurrence of the conduct or
terminate the rental agreement.’’
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a tenant in a subsidized apartment, sued her landlord,
the defendant, for illegal entry into her apartment in
violation of General Statutes § 47a-16.11 Id., 195–96. Sec-
tion 47a-18a provides that, as damages for illegal entry,
a tenant may recover from a landlord ‘‘actual damages
less than an amount equal to one month’s rent and
reasonable attorney’s fees.’’ The trial court awarded the
plaintiff $438, an amount equal to her portion of one
month’s rent. Rodriguez v. Ancona, supra, 196. On
appeal, the plaintiff argued that the statute required
that damages for the defendant’s illegal entry be based
on the full rent due to the landlord and not just her
portion due under the lease. Id., 197. This court deter-
mined that the term ‘‘ ‘rent’ ’’ as used in § 47a-18a was
ambiguous, and examined the definition of ‘‘ ‘rent’ ’’
provided in § 47a-1 (h), which provides that rent is ‘‘ ‘all
periodic payments to be made to the landlord under
the rental agreement.’ ’’ Id., 198–99. This court con-
cluded that, ‘‘[b]ecause the term ‘rent’ is defined in
§ 47a-1 (h) as including all periodic payments made to
a landlord, we understand the same term in § 47a-18a
as including all rent payments made to the landlord,
regardless of their source.’’ Id., 199. The court explained
that ‘‘ ‘[o]ne month’s rent’ ’’ as used in § 47a-18a ‘‘is
merely the statutory standard for damages assessed
against a landlord to deter him or her from illegally
entering a tenant’s apartment. Making damages depen-
dent on the source of rent payments would cause unfair
discrepancies in the amounts recovered by tenants.
. . . The result urged by the defendant and adopted by

11 General Statutes § 47a-16 provides in relevant part: ‘‘(c) A landlord shall
not abuse the right of entry or use such right of entry to harass the tenant.
The landlord shall give the tenant reasonable written or oral notice of his
intent to enter and may enter only at reasonable time, except in case of
emergency.

‘‘(d) A landlord may not enter the dwelling unit without the consent of
the tenant except (1) in case of emergency, (2) as permitted by section 47a-
16a, (3) pursuant to a court order, or (4) if the tenant has abandoned or
surrendered the premises.’’
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the [trial] court would have the effect of decreasing a
landlord’s incentive to comply with the statute’s pro-
scriptions when renting to substantially subsidized ten-
ants. . . . This result gives a landlord an equal incen-
tive not to violate a tenant’s privacy rights, regardless
of the tenant’s economic status.’’ Id., 199–200. It further
stated that it could find ‘‘no language in the applicable
statutory scheme that warrants the disparate treat-
ments of tenants based on the amount of rent they
actually pay.’’ Id., 200.

Rodriguez, however, is distinguishable from the pres-
ent case. The statute at issue in Rodriguez, § 47a-18a,
does not provide for abatement of rent but, rather,
provides for damages for unlawful entry equal to ‘‘ ‘one
month’s rent.’ ’’ Id., 198. Section 47a-18a does not define
the phrase ‘‘one month’s rent’’ or further qualify its
meaning. In interpreting the meaning of that phrase, the
court in Rodriguez, therefore, looked to the statutory
definition of ‘‘ ‘rent’ ’’ in addition to the deterrent pur-
pose of the statute. Rodriguez v. Ancona, supra, 199.
In the present case, § 47a-14h provides for damages in
the form of, inter alia, rent abatement, and is therefore
consistent with § 47a-4a. When the plaintiff is a subsi-
dized tenant, the statute does provide an avenue for
abatement of the full market value of rent by authoriz-
ing, but not mandating, the court to make the subsidiz-
ing entity a party to the action and requiring it to pay
its portion of the rent to the court. General Statutes
§ 47a-14h (h). Further, the statute explicitly provides
that, when a subsidizing entity is joined as a party and
pays its share of rent to the court, ‘‘any rent ordered
to be returned shall be returned to the tenant and such
entity in proportion to the amount of rent each depos-
ited with the court.’’ (Emphasis added.) General Stat-
utes § 47a-14h (e). This provision negates the plaintiff’s
argument that when a subsidized tenant brings an action
pursuant to § 47a-14h, the landlord will receive an
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‘‘undeserved windfall’’ if rent abatement is ordered. In
the present case, however, the court did not make the
subsidizing entity a party to the action and, therefore,
the statute authorized the court to return to the plaintiff
only her portion of the monthly rent that was paid to
the court.12

The judgment is affirmed.

In this opinion the other judges concurred.

FAIRLAKE CAPITAL, LLC v. PETER
LATHOURIS ET AL.

(AC 44622)

Bright, C. J., and Prescott, Elgo, Moll, Cradle, Alexander,
Suarez, Clark and DiPentima, Js.

Syllabus

The defendant N Co. appealed to this court challenging the trial court’s
denial of its motions to terminate a stay of the proceedings and to
discharge a notice of lis pendens that the plaintiff lender had recorded
against certain of N Co.’s real property. The plaintiff brought this action
seeking the avoidance of what it alleged were a fraudulent transfer of
the property to N Co. by the defendants P and L, and a fraudulent
mortgage loan to N Co. by the defendant C Co. The trial court, upon
the agreement of the parties, stayed the action pending the resolution
of a prior, separate action the plaintiff had brought against P and L,
alleging breach of guaranty and unjust enrichment in connection with
their transfer of the property to N Co. N Co. thereafter filed motions
to terminate the stay and to discharge the notice of lis pendens, alleging
that the plaintiff lacked probable cause to sustain its claims. The court
denied both motions, reasoning that the stay precluded it from adjudicat-
ing the motion to discharge the notice of lis pendens. While N Co.’s
appeal from the trial court’s orders was pending, this court denied a
motion the plaintiff filed to dismiss the appeal for lack of a final judg-
ment. On appeal, N Co. claimed that the denial of its motion to discharge
was a final judgment and that the trial court improperly relied on the
stay to decline to conduct a statutorily (§§ 52-325a and 52-325b) required
hearing on the motion to discharge. Held:

12 We note that there is no evidence in the record before us indicating
that the plaintiff at any time requested that the subsidizing entity be made
a party to the action.
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1. The trial court’s denial of N Co.’s motion to discharge the notice of lis
pendens was an appealable final judgment, and the court abused its
discretion in relying on the discretionary stay to decline to conduct the
hearing to adjudicate the merits of the motion to discharge under §§ 52-
325a and 52-325b:

a. Although the denial of N Co.’s motion to discharge the notice of lis
pendens was an interlocutory order, the governing statutory (§ 52-325c
(a)) provision plainly states that any order entered as provided in § 52-
325b (b) constitutes a final judgment for purposes of appeal; moreover,
contrary to the plaintiff’s claim that the court’s order denying the motion
was not a final judgment because the court never heard the motion on
the merits, this court did not believe that the legislature drafted §§ 52-
325a, 52-325b and 52-325c to deprive a party of a right to appeal when
a probable cause hearing was not held and the required findings were
not made, as the right to a probable cause hearing exists to protect the
constitutional rights of property owners such as N Co., which explicitly
raised its constitutional right to a prompt hearing; furthermore, the
court’s denial of N Co.’s motion to discharge because it exercised its
discretion not to lift the stay did not alter the fact that N Co. had a
statutory right to appeal, and this court determined that it could reach
the trial court’s denial of N Co.’s motion to lift the stay, which, although
not a final judgment itself, was inextricably intertwined with the final
judgment that resulted from the court’s denial of the motion to discharge.
b. The trial court abused its discretion when it denied the request by N
Co. to lift the temporary stay for the purpose of going forward with a
hearing on its motion to discharge the notice of lis pendens; the motion
to discharge was not subject to a discretionary stay of indeterminate
length, and to conclude that the stay could preclude the adjudication of
the merits of the motion to discharge would undermine N Co.’s constitu-
tional right to procedural due process to be heard on the motion at a
meaningful time in a meaningful manner and its statutory right to a
prompt hearing.

2. This court’s determination that the trial court erred in denying N Co.’s
motion to discharge the notice of lis pendens by improperly relying on
the discretionary stay necessarily resolved the question of whether the
court should have lifted the stay to permit a hearing to proceed on the
motion to discharge; accordingly, the discretionary stay was ordered
lifted for the limited purpose of considering the merits of and conducting
a hearing on N Co.’s motion to discharge.

(Two judges concurring in part and dissenting in part in one opinion)

Argued April 14—officially released August 30, 2022

Procedural History

Action to recover damages for the defendants’ alleged
fraudulent transfer of certain real property owned by
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the defendant Number Six, LLC, and for other relief,
brought to the Superior Court in the judicial district
of Stamford-Norwalk and transferred to the Complex
Litigation Docket; thereafter, the court, Lee, J., issued
an order staying the action; subsequently, the court,
Ozalis, J., denied the motions filed by the defendant
Number Six, LLC, to terminate the stay and to discharge
a notice of lis pendens filed against certain of its real
property, and the defendant Number Six, LLC, appealed
to this court; thereafter, this court denied the plaintiff’s
motion to dismiss the appeal for lack of a final judgment.
Reversed; remanded with direction.

Danielle J. B. Edwards, with whom, on the brief,
was Peter V. Lathouris, for the appellant (defendant
Number Six, LLC).

Patrick McCabe, with whom, on the brief, was Yan
Margolin, pro hac vice, for the appellee (plaintiff).

Opinion

BRIGHT, C. J. The defendant Number Six, LLC (Num-
ber Six), appeals from the order of the trial court deny-
ing its motion to discharge a notice of lis pendens
(motion to discharge) recorded by the plaintiff, Fairlake
Capital, LLC.1 Number Six also appeals from the order
of the court denying its motion to lift a discretionary
stay in the underlying proceedings to allow it to pursue
the motion to discharge. Our disposition of this appeal
hinges on two issues that concern the denial of the
motion to discharge. First, as a threshold matter impli-
cating our subject matter jurisdiction, we must deter-
mine whether the denial of the motion to discharge is

1 The plaintiff’s complaint named Peter Lathouris, Patricia Spanos
Lathouris, and Continental Mortgage Banking, Ltd., as additional defendants,
but those parties are not participating in this appeal. For clarity, we refer
to Peter Lathouris, Patricia Spanos Lathouris, Continental Mortgage Banking,
Ltd., and Number Six collectively as the defendants and individually by their
names as designated in this opinion.
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a final judgment for appeal purposes. If we answer that
question in the affirmative, the second issue is whether
the court abused its discretion by denying the motion
to discharge, without holding a hearing and adjudicating
the merits of the motion in accordance with General
Statutes §§ 52-325a and 52-325b, solely on the proce-
dural ground that the discretionary stay was in place.
Number Six claims that the denial of the motion to
discharge is a final judgment and that the court improp-
erly denied the motion to discharge on the basis of
the discretionary stay. The plaintiff, on the other hand,
maintains that (1) no final judgment exists, or, alterna-
tively, (2) the court properly denied the motion to dis-
charge on the basis of the discretionary stay. We con-
clude that (1) the denial of the motion to discharge is
a final judgment for appeal purposes and (2) the court
abused its discretion when it relied on the discretionary
stay to deny Number Six’s motion to discharge.2 We
further conclude that our resolution of Number Six’s
claim concerning its motion to discharge necessarily
resolves the question of whether the court should have
lifted the discretionary stay to permit a hearing on that
motion.3

The following facts and procedural history are rele-
vant to our resolution of this appeal. On August 1, 2017,

2 As we further explain in part I of this opinion, in the motion to discharge,
Number Six raised two grounds on which it sought to discharge the notice
of lis pendens, only one of which (lack of probable cause) is relevant to
this appeal.

3 On November 22, 2021, Number Six filed a motion to strike portions of
the plaintiff’s appellate brief that cited the COVID-19 pandemic as a basis
supporting the court’s denials of the motion to discharge and the motion
to terminate stay, arguing that such references were improper. On November
23, 2021, the plaintiff filed an objection. On January 5, 2022, this court denied
the motion to strike without prejudice to Number Six raising its arguments
supporting the motion to strike in its reply brief. Number Six has reasserted
these arguments in its reply brief. In light of our resolution of this appeal,
we need not decide whether the plaintiff’s references to the COVID-19
pandemic in its appellate brief were improper.
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the plaintiff commenced the present action against
Peter Lathouris (Peter), Patricia Spanos Lathouris
(Patricia), Continental Mortgage Banking, Ltd. (Conti-
nental), and Number Six. The plaintiff’s four count com-
plaint asserts claims of fraudulent transfer against the
defendants in violation of the Connecticut Uniform
Fraudulent Transfer Act (CUFTA), General Statutes
§ 52-552a et seq., against the defendants.4

In support of those claims, the plaintiff alleged the
following facts in its complaint. In April, 2017, the plain-
tiff commenced an action against Peter and Patricia
claiming breach of guaranty and unjust enrichment. See
Fairlake Capital, LLC v. Lathouris, Superior Court,
judicial district of Stamford-Norwalk, Complex Litiga-
tion Docket, Docket No. X08-CV-17-6031982-S (August
13, 2019) (69 Conn. L. Rptr. 168) (guaranty action), aff’d,
210 Conn. App. 801, 271 A.3d 689, cert. denied, 343
Conn. 928, A.3d (2022). On May 12, 2017, Peter
and Patricia purchased real property located in New
Canaan (property) for $1.9 million. That same day, for
consideration in the sum of one dollar, Peter and Patri-
cia quitclaimed the property to Number Six, which was
formed two days before the sale and which at all rele-
vant times was owned, controlled, or dominated by
Peter and/or Patricia. Additionally, on May 12, 2017,
Continental, which was formed in 1990 and which is
owned, operated, managed, or dominated by Peter and/
or Patricia, extended a mortgage loan to Number Six
in the sum of $2.5 million. A portion of the mortgage
loan was used to pay the sellers of the property, with
Number Six retaining the balance of the funds. As relief,
the plaintiff seeks, inter alia, avoidance of the alleged

4 Counts one and two of the complaint assert claims of fraudulent transfer
in violation of General Statutes §§ 52-552e and 52-552f of CUFTA, respec-
tively, against Peter, Patricia, and Number Six. Counts three and four of
the complaint assert claims of fraudulent transfer in violation of §§ 52-552e
and 52-552f of CUFTA, respectively, against all four defendants.
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fraudulent transfer of the property and of the alleged
fraudulent mortgage loan.

The parties do not dispute that the plaintiff, on the
basis of its fraudulent conveyance claims, recorded a
notice of lis pendens against the property. The plaintiff
appended a copy of the notice of lis pendens, dated
July 28, 2017, to its complaint.

On October 15, 2018, the plaintiff filed a motion to
stay the present action pending the resolution of the
guaranty action, which, according to the plaintiff, was
scheduled at the time to be tried in April, 2019. On
December 14, 2018, after initially having objected to
the motion to stay, the defendants consented to the
trial court staying the present action for three months.
On January 14, 2019, the court, Lee, J., upon the parties’
consent, stayed the present action until March 15, 2019.

On October 31, 2019, the defendants filed a motion
to terminate the discretionary stay, contending that,
since March 15, 2019, the present action had been ‘‘infor-
mally stayed by agreement with the consent of the
court’’ but that they no longer assented to the stay.5 On
December 3, 2019, the plaintiff filed an objection. On
January 9, 2020, the court denied the defendants’
motion, determining that ‘‘[t]he rationale for the original
stay of this action remains valid. The resolution of this
case is heavily dependent upon the result of the trial
on the merits in [the guaranty action]. As a result, the
possibility of an inconsistent result is substantial. The
continuation of the stay until the [guaranty action] is
resolved will promote judicial economy.’’

On August 21, 2020, Number Six filed a motion to
terminate the discretionary stay, asserting that it

5 On August 28, 2019, with the defendants’ consent, the plaintiff filed a
second motion to stay the present action pending the outcome of the guar-
anty action, in which proceedings were ongoing at the time following the
denial of a motion for summary judgment filed by Peter and Patricia. The
court did not adjudicate the second motion to stay.
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intended to file, inter alia, a motion to discharge the
notice of lis pendens that the plaintiff had recorded
against the property. Number Six stated that an appeal
had been filed in the guaranty action, thereby delaying
resolution of that separate matter.6 On September 14,
2020, the plaintiff filed an objection, arguing, inter alia,
that any delays in the guaranty action were caused by
Peter and Patricia and that there had been no change
in circumstances warranting a termination of the stay.
On September 18, 2020, Number Six filed a reply brief.
On September 21, 2020, the court, Ozalis, J., denied
Number Six’s motion and sustained the plaintiff’s objec-
tion ‘‘[f]or the reasons stated in the plaintiff’s objection
. . . and as the rationale for the original stay of this
action remains . . . .’’ On October 29, 2020, Number
Six filed a motion to reargue, which the court summarily
denied on December 2, 2020.

On February 16, 2021, Number Six filed the motion
to terminate stay at issue in this appeal, requesting that
the discretionary stay be lifted for the limited purpose
of enabling it to file a motion to discharge the notice
of lis pendens. That same day, Number Six filed the
motion to discharge, claiming that (1) the plaintiff lacks
probable cause to sustain the validity of its claims
asserted against Number Six and (2) the notice of lis
pendens is defective and, thus, ‘‘void and of no force or
effect.’’ On March 12, 2021, the plaintiff filed a combined
objection to both motions. On March 24, 2021, Number
Six filed a reply brief. On March 29, 2021, the court
summarily denied both motions and, in addition, sum-
marily sustained the plaintiff’s objection. On April 1,

6 On January 29, 2020, Peter and Patricia appealed from the denial of a
motion for summary judgment, predicated in part on the doctrine of res
judicata, that they had filed in the guaranty action. See Fairlake Capital,
LLC v. Lathouris, 210 Conn. App. 801, 802–803, 271 A.3d 689, cert. denied,
343 Conn. 928, A.3d (2022). On March 1, 2022, this court affirmed
that judgment. See id., 803.
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2021, Number Six filed this appeal challenging the deni-
als of both motions.

On June 22, 2021, the plaintiff filed with this court a
corrected motion to dismiss this appeal for lack of a
final judgment.7 On July 2, 2021, Number Six filed an
objection. On July 28, 2021, while the corrected motion
to dismiss was pending, this court, sua sponte, ordered
the trial court to articulate whether its denial of the
motion to discharge and its order sustaining the plain-
tiff’s objection ‘‘were based on the merits or were proce-
dural because of the stay of this case.’’ On July 29, 2021,
the trial court articulated that the ‘‘orders denying the
motion to discharge and sustaining the objection
thereto were procedural because of the stay of this
case.’’ That same day, this court granted the plaintiff’s
corrected motion to dismiss this appeal for lack of a
final judgment.

On August 9, 2021, Number Six filed a motion to
reconsider this court’s judgment of dismissal. On
August 17, 2021, the plaintiff filed an objection. On
September 3, 2021, while the motion to reconsider was
pending, this court ordered, sua sponte, the parties to
file supplemental memoranda to address the following
two issues: (1) whether, in light of the trial court’s
articulation stating that its denial of the motion to dis-
charge was ‘‘ ‘procedural,’ ’’ our Supreme Court’s deci-
sion in Ahneman v. Ahneman, 243 Conn. 471, 706 A.2d
960 (1998), ‘‘appl[ies] such that [Number Six], as to the
denial of the motion to discharge . . . has filed its
appeal from a final judgment’’; and (2) ‘‘[i]f this court
concludes that [Number Six] has appealed from a final
judgment as to the denial of the motion to discharge
. . . because Ahneman applies, [whether] this court

7 The plaintiff filed its original motion to dismiss this appeal on June 3,
2021, but subsequently withdrew that motion and filed the corrected motion
to dismiss to correct an erroneous reference.
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[should] remand the case for a prompt hearing on the
motion to discharge, or [whether] there [are] other
issues in this appeal that would remain to be addressed
as to the denial of that motion . . . .’’ The parties filed
supplemental memoranda in accordance with our brief-
ing order.

On October 6, 2021, we granted the motion to recon-
sider and denied the corrected motion to dismiss with-
out prejudice to the parties addressing the final judg-
ment issue in their respective appellate briefs,8 as
augmented by their supplemental memoranda. In addi-
tion, we ordered that this appeal would be heard en
banc.

I

We first address the portion of this appeal taken from
the trial court’s denial of the motion to discharge based
solely on the existence of a discretionary stay of the
underlying proceedings.9 Number Six claims that (1)
the denial of the motion to discharge is a final judgment
for appeal purposes and (2) the court, in denying the
motion to discharge, improperly relied on the stay to
decline to hold a hearing and to address the merits of
the motion pursuant to §§ 52-325a and 52-325b. The
plaintiff maintains that (1) there is no final judgment
or, in the alternative, (2) the court correctly denied the
motion to discharge based on the stay. For the reasons
that follow, we conclude that (1) the denial of the
motion to discharge is an appealable final judgment
and (2) the court abused its discretion when it relied
on the discretionary stay to decline to conduct a hearing
and to adjudicate the merits of the motion to discharge
in accordance with §§ 52-325a and 52-325b.

8 Number Six filed its principal appellate brief prior to the October 6, 2021
order. Following the October 6, 2021 order, the plaintiff filed an appellate
brief, and, thereafter, Number Six filed a reply brief.

9 For clarity and ease of discussion, we have reordered the claims as they
are set forth in Number Six’s brief.
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Before analyzing Number Six’s claims, we briefly clar-
ify the scope of its appeal as to the denial of the motion
to discharge. In the motion to discharge, Number Six
raised the following two independent grounds to sup-
port its motion: (1) the plaintiff lacks probable cause
to sustain the validity of its claims against Number Six;
and (2) the notice of lis pendens is defective and, thus,
‘‘void and of no force or effect.’’ These distinct grounds
are governed by different statutory provisions. See
Dunham v. Dunham, 217 Conn. 24, 35–38, 584 A.2d
445 (1991) (‘‘When a property owner challenges the
existence of probable cause for the validity of the lis
pendens claim, resolution of this application for dis-
charge is governed by General Statutes §§ 52-325a, 52-
325b and 52-325c. . . . When, however, a property
owner files a motion for discharge alleging an invalid
notice of lis pendens, resolution of this motion is gov-
erned in its entirety by General Statutes § 52-325d.’’
(Footnote omitted.)), overruled on other grounds by
Santopietro v. New Haven, 239 Conn. 207, 682 A.2d
106 (1996).

In its appellate briefs, Number Six argues that the
court precluded it from ‘‘holding the plaintiff to its
proof’’ on the issue of probable cause. Number Six also
cites §§ 52-325a and 52-325b, which are relevant to its
probable cause claim, but it does not refer to § 52-325d,
which applies to the second ground in its motion, i.e.,
that the notice of lis pendens is defective. Moreover,
in its principal appellate brief, Number Six raises an
argument addressing the merits of whether probable
cause exists; however, the brief is silent as to the merits
of Number Six’s claim that the notice of lis pendens is
‘‘void and of no force or effect’’ because it is defective.
Finally, unlike an order based on § 52-325b, an order
based on § 52-325d is not an immediately appealable
final judgment. See Dunham v. Dunham, supra, 217
Conn. 40. For these reasons, we construe Number Six’s
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claim on appeal as to the denial of the motion to dis-
charge to be limited to its probable cause claim, and
we limit our review accordingly.10 See footnote 19 of
this opinion.

In addition, we note that our review of Number Six’s
claims as to the denial of the motion to discharge
requires us to construe statutes governing notices of
lis pendens. ‘‘The construction of a statute is a question
of law subject to de novo review. . . . When construing
a statute, [o]ur fundamental objective is to ascertain
and give effect to the apparent intent of the legislature.
. . . In other words, we seek to determine, in a rea-
soned manner, the meaning of the statutory language
as applied to the facts of [the] case, including the ques-
tion of whether the language actually does apply. . . .
In seeking to determine that meaning, General Statutes
§ 1-2z directs us first to consider the text of the statute
itself and its relationship to other statutes. If, after
examining such text and considering such relationship,
the meaning of such text is plain and unambiguous and
does not yield absurd or unworkable results, extratex-
tual evidence of the meaning of the statute shall not
be considered. . . . When a statute is not plain and
unambiguous, we also look for interpretive guidance
to the legislative history and circumstances surrounding
its enactment, to the legislative policy it was designed to

10 During oral argument, Number Six’s counsel made several brief com-
ments regarding purported defects in the notice of lis pendens. We do not
infer from these comments that Number Six is challenging the denial of the
motion to discharge with respect to its claim that the notice of lis pendens
is defective. Assuming arguendo that Number Six’s counsel attempted to
raise such a claim during oral argument, it is well settled that a party cannot
raise a claim on appeal for the first time during oral argument. See, e.g.,
Grimm v. Grimm, 276 Conn. 377, 393, 886 A.2d 391 (2005) (‘‘claims on
appeal . . . cannot be raised for the first time at oral argument before the
reviewing court’’), cert. denied, 547 U.S. 1148, 126 S. Ct. 2296, 164 L. Ed.
2d 815 (2006); see also Traylor v. State, 332 Conn. 789, 809 n.17, 213 A.3d
467 (2019) (‘‘[r]aising a claim at oral argument is not . . . a substitute for
adequately briefing that claim’’).
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implement, and to its relationship to existing legislation
and [common-law] principles governing the same gen-
eral subject matter . . . .’’ (Citation omitted; internal
quotation marks omitted.) Aldin Associates Ltd. Part-
nership v. State, 209 Conn. App. 741, 767, 269 A.3d
790 (2022).

A

At the outset, because the issue raises a question
regarding our subject matter jurisdiction, we consider
whether the denial of the motion to discharge consti-
tutes a final judgment. Number Six argues that, pursuant
to the controlling statutes, a denial of a motion to dis-
charge a notice of lis pendens is a final judgment. The
plaintiff argues that the court’s order denying the
motion is not a final judgment because the court never
heard the motion on the merits but, instead, denied it
solely because of the stay it had entered in the case.
Relying on our Supreme Court’s decision in Prevedini
v. Mobil Oil Corp., 164 Conn. 287, 320 A.2d 797 (1973),
the plaintiff argues that the court’s order denying the
motion to discharge was essentially the court’s simply
affirming its decision to leave the discretionary stay in
place and is thus not an appealable final judgment. We
agree with Number Six that the court’s denial of the
motion to discharge is, by statute, an appealable final
judgment. We further conclude that Prevedini is inap-
plicable to the circumstances of this case.

We begin with the applicable legal principles regard-
ing our jurisdiction. ‘‘The appellate courts have a duty
to dismiss, even on [their] own initiative, any appeal
that [they lack] jurisdiction to hear. . . . We therefore
must always determine the threshold question of
whether the appeal is taken from a final judgment
before considering the merits of the claim.’’ (Citation
omitted; internal quotation marks omitted.) Wolfork v.
Yale Medical Group, 335 Conn. 448, 459, 239 A.3d 272



Page 160A CONNECTICUT LAW JOURNAL August 30, 2022

762 AUGUST, 2022 214 Conn. App. 750

Fairlake Capital, LLC v. Lathouris

(2020). ‘‘A determination regarding . . . subject matter
jurisdiction is a question of law . . . [and, therefore]
our review is plenary.’’ (Internal quotation marks omit-
ted.) Glastonbury v. Sakon, 172 Conn. App. 646, 651,
161 A.3d 657 (2017).

‘‘The jurisdiction of the appellate courts is restricted
to appeals from judgments that are final.’’ (Internal quo-
tation marks omitted.) Wolfork v. Yale Medical Group,
supra, 335 Conn. 459. ‘‘[T]he legislature may [however]
deem otherwise interlocutory actions of the trial courts
to be final judgments, as it has done by statute in limited
circumstances. . . . Alternatively, the courts may
deem interlocutory orders or rulings to have the attri-
butes of a final judgment if they fit within either of the
two prongs of the test set forth in State v. Curcio, [191
Conn. 27, 31, 463 A.2d 566 (1983)]. . . . Under Curcio,
the landmark case in the refinement of final judgment
jurisprudence . . . interlocutory orders are immedi-
ately appealable if the order or ruling (1) terminates a
separate and distinct proceeding or (2) so concludes
the rights of the parties that further proceedings cannot
affect them.’’ (Internal quotation marks omitted.) Niro
v. Niro, 314 Conn. 62, 67–68, 100 A.3d 801 (2014).

Here, it is undisputed that the denial of the motion
to discharge is an interlocutory ruling. Accordingly, to
be considered a final judgment for appeal purposes,
the order must be subject to immediate appellate review
either (1) by statute or (2) pursuant to the test articu-
lated in Curcio. We conclude that, pursuant to the appli-
cable statutes, any denial of a motion to discharge a
notice of lis pendens under § 52-325b, including denials
that occur in the absence of the required probable cause
hearing and finding as to the merits of the motion,
constitutes an appealable final judgment.

In discerning whether there is a statutory right to
appeal from the denial of the motion to discharge, we
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focus our attention on the statutory scheme governing
applications and motions to discharge notices of lis
pendens. Section 52-325a provides in relevant part: ‘‘(a)
Whenever a notice of lis pendens is recorded against
any real property pursuant to subsection (a) of section
52-325, the property owner, if the action has not then
been returned to court, may make application, together
with a proposed order and summons, to the superior
court for the judicial district to which the action is
made returnable, or to any judge thereof, that a hearing
or hearings be held to determine whether such notice
of lis pendens should be discharged. The court or judge
shall thereupon order reasonable notice of such applica-
tion to be given to the plaintiff and shall set a date or
dates for the hearing or hearings to be held thereon.
. . .

‘‘(c) If the action for which notice of lis pendens was
recorded, is pending before any court, the property
owner may at any time, unless the application under
subsection (a) of this section has previously been ruled
upon, move that such notice of lis pendens be dis-
charged of record.’’

Section 52-325b provides in relevant part: ‘‘(a) Upon
the hearing held on the application or motion set forth
in section 52-325a, the plaintiff shall first be required
to establish that there is probable cause to sustain the
validity of his claim and, if the action alleges an illegal,
invalid or defective transfer of an interest in real prop-
erty, that the initial illegal, invalid or defective transfer
of an interest in real property occurred less than sixty
years prior to the commencement of the action. . . .

‘‘(b) Upon consideration of the facts before it, the
court or judge may: (1) Deny the application or motion
if (A) probable cause to sustain the validity of the claim
is established or (B) in an action that alleges an illegal,
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invalid or defective transfer of an interest in real prop-
erty, probable cause to sustain the validity of the claim
is established and the initial illegal, invalid or defective
transfer of an interest in real property occurred less
than sixty years prior to the commencement of the
action, or (2) order such notice of lis pendens dis-
charged of record if (A) probable cause to sustain the
validity of the plaintiff’s claim is not established or (B)
in an action that alleges an illegal, invalid or defective
transfer of an interest in real property, the initial illegal,
invalid or defective transfer of an interest in real prop-
erty occurred sixty years or more prior to the com-
mencement of the action.’’

Section 52-325c (a) provides: ‘‘Any order entered as
provided in subsection (b) of section 52-325b shall be
deemed a final judgment for the purpose of appeal.’’
An appeal from an order entered pursuant to § 52-325b
(b) is subject to a seven day appeal period.11 See General
Statutes § 52-325c (b).

Section 52-325c (a) plainly states that ‘‘[a]ny order
entered as provided in subsection (b) of section 52-
325b’’ constitutes a final judgment for the purpose of
appeal. (Emphasis added.) Section 52-325b (b)
expressly delineates two orders that a trial court may
enter on an application or a motion to discharge a notice
of lis pendens after conducting a prompt hearing and
upon considering the facts before the court. Specifi-
cally, the court may either (1) deny the application or
motion if probable cause is established and, in an action
alleging an illegal, invalid, or defective transfer of an
interest in real property, the alleged transfer occurred
less than sixty years prior to the commencement of the
action; see General Statutes § 52-325b (b) (1); or (2)
issue an order discharging the notice of lis pendens if

11 Number Six filed this appeal within seven days of the denial of the
motion to discharge.
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probable cause is not established or, in an action alleg-
ing an illegal, invalid, or defective transfer of an interest
in real property, the alleged transfer occurred sixty
years or more prior to the commencement of the action.
General Statutes § 52-325b (b) (2).

Although, read together, §§ 52-325a, 52-325b and 52-
325c contemplate that the court will hold a hearing and
make probable cause findings before ruling on a motion
to discharge a notice of lis pendens, we do not construe
those statutes as requiring a hearing and findings in
order for the denial of such a motion to be an appealable
final judgment. ‘‘We often have stated that it is axiomatic
that those who promulgate statutes . . . do not intend
to promulgate statutes . . . that lead to absurd conse-
quences or bizarre results.’’ (Internal quotation marks
omitted.) Raftopol v. Ramey, 299 Conn. 681, 703, 12 A.3d
783 (2011). Accordingly, we will not construe statutes
in a way that will lead to such results. See id.; see also
Derrane v. Hartford, 295 Conn. 35, 46 n.9, 988 A.2d 297
(2010) (declining to interpret statute in way that would
lead to unworkable result because such result was
‘‘surely not what the legislature intended’’); In re Corey
E., 40 Conn. App. 366, 374, 671 A.2d 396 (1996) (interpre-
ting statute so as to avoid ‘‘bizarre and unworkable
results and [advance] the policies that underpin the
statute’’).

The legislature clearly intended for interlocutory
orders denying a motion to discharge a notice of lis
pendens to be immediately appealable. Although the
legislature also intended that the Superior Court con-
duct a hearing and make findings before issuing such
an order, it would make little sense to read §§ 52-325a,
52-325b and 52-325c as limiting appeals to those orders
issued only after a hearing. Such an interpretation effec-
tively would permit a trial court to thwart a party’s right
to appeal simply by not holding the required hearing.
This outcome cannot be what the legislature intended
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when it drafted this statutory scheme. See Derrane v.
Hartford, supra, 295 Conn. 46 n.9. In fact, it makes no
sense that a party deprived of the process contemplated
by the statutes would have fewer appellate rights than
a party who was provided with the statutorily required
process. Consequently, we do not believe that the legis-
lature drafted §§ 52-325a, 52-325b and 52-325c to
deprive a party of a right to appeal from the denial of
a motion to discharge a notice of lis pendens in cases
in which a probable cause hearing was not held and
the required findings not made, given that (1) such
a hearing and probable cause findings are statutorily
required; see General Statutes §§ 52-325a and 52-325b;
and (2) the right to a probable cause hearing exists
specifically to protect the constitutional rights of prop-
erty owners. See part I B of this opinion. Thus, we
conclude that any denial of a motion to discharge a
notice of lis pendens that challenged the existence of
probable cause constitutes a final judgment under § 52-
325b (b) (1).

We also are not persuaded by the plaintiff’s argument
that our Supreme Court’s decision in Prevedini v. Mobil
Oil Corp., supra, 164 Conn. 287, requires a different
result. In Prevedini, the Mobil Oil Corporation (Mobil)
leased property for a gas station from the plaintiff, Val
Prevedini, for several years. Prevedini v. Mobil Oil
Corp., supra, 288. During the lease period, Prevedini
sold the property to another person. Id., 289. Thereafter,
Mobil commenced a civil action to enforce its right
to buy the property under its lease agreement with
Prevedini. Id., 290. Prevedini then commenced a sum-
mary process action against Mobil seeking possession
of the property because the lease had expired. Id. The
trial court stayed the summary process proceedings,
which concerned possession of the property, until the
final adjudication of the civil action, which concerned
the title to the property and would necessarily resolve
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the question of the right to possession. Id., 291. Preved-
ini sought appellate review of the stay order from the
Appellate Division of the Superior Court. Id. Mobil
claimed that the Appellate Division lacked jurisdiction
over the appeal because there was no final judgment.
Id. The Appellate Division vacated the stay order, and
Mobil appealed to our Supreme Court. Id.

On appeal, our Supreme Court determined that the
trial court’s order staying the summary process action
did not constitute a final judgment because the order
did not determine finally the rights of the parties. The
court held: ‘‘[T]he rights of the parties are not concluded
so that further proceedings after the rendition of the
stay order cannot affect them. There remains to be
determined the very issue for which the summary pro-
cess action was brought, namely, the question of posses-
sion of the premises. When that is resolved, following
a trial before the Circuit Court, then a final judgment
will result. The order of the Circuit Court is not a final
judgment from which an appeal lies and the Appellate
Division in denying Mobil’s motion to dismiss for lack
of jurisdiction and in vacating the stay of proceedings
ordered by the Circuit Court was in error.’’ Id., 293–94.

The plaintiff argues that the holding of Prevedini
applies in this case because the court did not resolve
Number Six’s motion to discharge on the merits but
merely delayed resolution of the motion while the case
is stayed. It argues that, when the court eventually hears
the merits, and if it denies the motion to discharge,
there will then be a final judgment from which Number
Six may appeal. We are not persuaded for a number of
reasons.

First, as previously discussed in this opinion, Number
Six has a statutory right to appeal from the court’s
denial of the motion to discharge. That the court denied



Page 166A CONNECTICUT LAW JOURNAL August 30, 2022

768 AUGUST, 2022 214 Conn. App. 750

Fairlake Capital, LLC v. Lathouris

the motion because it exercised its discretion not to
lift the stay in the case does not alter this fact.

Second, as explained in part I B of this opinion, the
statutory right to a prompt hearing on the motion to
discharge has constitutional underpinnings, and Num-
ber Six has explicitly raised its constitutional right to
a prompt hearing in this appeal. There is no indication
in Prevedini that such a constitutional claim was made.
In fact, the constitutional right to a prompt hearing on
a motion to discharge a notice of lis pendens was not
recognized by our Supreme Court until its decision in
Kukanskis v. Griffith, 180 Conn. 501, 430 A.2d 21
(1980), which was decided seven years after Preved-
ini.12

Finally, in Prevedini, the only issue on appeal was
the court’s stay order. In the present case, however,
the court’s order denying Number Six’s motion to lift
the stay so that it could pursue the motion to discharge
is inextricably intertwined with the court’s order deny-
ing the motion to discharge. Consequently, although
the court’s decision denying the motion to lift the stay
is not by itself a final judgment, we may reach it because
it is part of the final judgment. See Aqleh v. Cadlerock
Joint Venture II, L.P., 299 Conn. 84, 89, 10 A.3d 498
(2010) (‘‘We recognize that the court’s denial of [Cadler-
ock Joint Venture II, L.P.’s] motion to cite in [Wageeh S.]
Aqleh as an additional defendant in the original action
is not, by itself, a final judgment. Nevertheless, because
that decision is inextricably intertwined with the trial

12 In reaching its conclusion in Kukanskis that due process requires that
a property owner be permitted to challenge the notice of lis pendens at a
meaningful time and in a meaningful manner, the court relied on its decision
in Roundhouse Construction Corp. v. Telesco Masons Supplies Co., 168
Conn. 371, 362 A.2d 778, vacated, 423 U.S. 809, 96 S. Ct. 20, 46 L. Ed. 2d 29
(1975), on remand, 170 Conn. 155, 365 A.2d 393, cert. denied, 429 U.S. 889,
97 S. Ct. 246, 50 L. Ed. 2d 172 (1976), in which it reached the same conclusion
as to mechanic’s liens. See Kukanskis v. Griffith, supra, 180 Conn. 508–509.
Roundhouse Construction Corp. also was decided after Prevedini.
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court’s ruling granting the application to discharge the
attachment, we conclude that the joint appeal is taken
from appealable final judgments.’’). Accordingly, in the
present case, the court’s order denying Number Six’s
motion to discharge is a final judgment.13

B

We now turn to Number Six’s claim on the merits as
to the denial of the motion to discharge. Number Six
contends that the court improperly relied on the discre-
tionary stay to decline to hold a hearing and to resolve
the merits of the motion in accordance with §§ 52-325a
and 52-325b. We agree.

We begin by setting forth the applicable standard of
review. Whether the court properly refused to lift the
discretionary stay to permit a hearing on the motion to
discharge is subject to review for an abuse of discretion.
See, e.g., Griffin Hospital v. Commission on Hospi-
tals & Health Care, 196 Conn. 451, 459, 493 A.2d 229
(1985) (‘‘[w]e have vested a large measure of discretion
in trial judges in terminating or granting stays and, upon
review, the issue usually is whether that discretion has
been abused’’). ‘‘When reviewing claims under an abuse
of discretion standard, the unquestioned rule is that
great weight is due to the action of the trial court . . . .
Under that standard, we must make every reasonable
presumption in favor of upholding the trial court’s rul-
ing, and only upset it for a manifest abuse of discretion.
. . . [Our] review of such rulings is limited to the ques-
tions of whether the trial court correctly applied the
law and reasonably could have reached the conclusion
that it did.’’ (Citation omitted; emphasis added; internal

13 Because we conclude that § 52-325c provides a statutory right to appeal
from any denial of a motion to discharge a notice of lis pendens under § 52-
325b, we need not determine whether the court’s denial of the motion to
discharge constitutes a final judgment under either State v. Curcio, supra,
191 Conn. 31, or Ahneman v. Ahneman, supra, 243 Conn. 471.
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quotation marks omitted.) Fort Trumbull Conservancy,
LLC v. New London, 135 Conn. App. 167, 190–91, 43
A.3d 679, cert. denied, 307 Conn. 905, 53 A.3d 220 (2012);
see also Ghio v. Liberty Ins. Underwriters, Inc., 212
Conn. App. 754, 778, 276 A.3d 984 (2022) (‘‘[t]he trial
court’s exercise of its discretion will be reversed only
[when] the abuse of discretion is manifest or [when]
injustice appears to have been done’’ (internal quotation
marks omitted)).

We next summarize some important historical back-
ground underlying the statutory scheme governing
notices of lis pendens. General Statutes § 52-32514 estab-
lishes the procedure for recording a notice of lis pen-
dens. In Kukanskis v. Griffith, supra, 180 Conn. 501,

14 General Statutes § 52-325 provides in relevant part: ‘‘(a) In any action
in a court of this state or in a court of the United States (1) the plaintiff or
his attorney, at the time the action is commenced or afterwards, or (2) a
defendant, when he sets up an affirmative cause of action in his answer
and demands substantive relief at the time the answer is filed, if the action
is intended to affect real property, may cause to be recorded in the office
of the town clerk of each town in which the property is situated a notice
of lis pendens, containing the names of the parties, the nature and object
of the action, the court to which it is returnable and the term, session or
return day thereof, the date of the process and the description of the prop-
erty, except that no such notice may be recorded in an action that alleges
an illegal, invalid or defective transfer of an interest in real property unless
the complaint or affirmative cause of action contains the date of the initial
illegal, invalid or defective transfer of an interest in real property and such
transfer has occurred less than sixty years prior to the commencement of
such action. Such notice shall, from the time of the recording only, be notice
to any person thereafter acquiring any interest in such property of the
pendency of the action; and each person whose conveyance or encumbrance
is subsequently executed or subsequently recorded or whose interest is
thereafter obtained, by descent or otherwise, shall be deemed to be a subse-
quent purchaser or encumbrancer, and shall be bound by all proceedings
taken after the recording of such notice, to the same extent as if he were
made a party to the action. . . .

‘‘(c) Notwithstanding the provisions of subsection (a) of this section, in
any action except a suit to foreclose a mortgage or other lien, no recorded
notice of lis pendens shall be valid or constitute constructive notice thereof
unless the party recording such notice, not later than thirty days after such
recording, serves a true and attested copy of the recorded notice of lis
pendens upon the owner of record of the property affected thereby. . . .’’
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in considering a claim that the trial court had dissolved
without statutory authority a notice of lis pendens, our
Supreme Court addressed whether General Statutes
(Rev. to 1979) § 52-32515 was ‘‘unconstitutional because
it [did] not comply with the due process of law require-
ments of [the United States and Connecticut constitu-
tions] in that it fail[ed] to provide for notice to property
owners and an opportunity for them to be heard at
a meaningful time and in a meaningful manner.’’ Id.,
506–507. The court observed that ‘‘the effect of a notice
of lis pendens sufficiently interferes with the alienability
of real estate,’’ such that the court was required to
determine whether property owners were being
afforded the ‘‘minimum of due process which is consti-
tutionally required.’’ Id., 509. The court determined that,
at the time, ‘‘the Connecticut lis pendens statutes
fail[ed] to provide even the barest minimum of due
process protection.16 Most conspicuously absent [was]

15 General Statutes (Rev. to 1979) § 52-325 provides in relevant part: ‘‘In
any action in a court of this state or in a district court of the United States the
plaintiff or his attorney, at the time the action is commenced or afterwards,
or a defendant, when he sets up an affirmative cause of action in his answer
and demands substantive relief at the time the answer is filed, if the same
is intended to affect real estate, may cause to be recorded in the office of
the town clerk of each town in which the property is situated a notice of
the pendency of the action, containing the names of the parties, the nature
and object of the action, the court to which it is returnable and the term,
session or return day thereof, the date of the process and the description
of the property. Such notice shall, from the time of the recording only, be
notice to any person thereafter acquiring any interest in such property of
the pendency of the action; and each person whose conveyance or encum-
brance is subsequently executed or subsequently recorded or whose interest
is thereafter obtained, by descent or otherwise, shall be deemed to be a
subsequent purchaser or encumbrancer, and shall be bound by all proceed-
ings taken after the recording of such notice, to the same extent as if he
were made a party to the action. . . .’’

16 At the time of Kukanskis, as our Supreme Court noted, ‘‘[t]he filing of
a [notice of] lis pendens require[d] no judicial action, no showing of probable
cause and no notice to the defendant property owner. The party filing the
[notice of] lis pendens [was] not required to post a bond or provide any
surety to protect the owner against damages from an unsupportable claim.
No opportunity [was] provided to the owner either before or after the
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any provision whatsoever for any sort of a timely hear-
ing, either before or after the recording of the notice
of lis pendens, which would give the property owner
an opportunity to be heard or require the party
recording the notice to demonstrate in any way the
probability of prevailing on the underlying action. The
statutes allow[ed] the notice of lis pendens to continue
indefinitely without any further action on the part of
the party recording it, during which time the property
owner [was] without recourse to the courts to contest
the merits of the underlying claim.’’ (Footnote added.)
Id., 510. In sum, the court concluded that the ‘‘absence
of a statutory provision for a hearing for the defendant
property owner at a meaningful time and in a meaning-
ful manner . . . deprived him of his constitutional
right to due process of law.’’ (Citation omitted; internal
quotation marks omitted.) Id., 510–11.

In 1981, following Kukanskis, our legislature enacted
No. 81-8 of the 1981 Public Acts (P.A. 81-8), which
amended General Statutes (Rev. to 1979) § 52-325 to
include language later codified, in part, in §§ 52-325a
and 52-325b. See Public Acts 1981, No. 81-8, §§ 2 and
3; see also part I A of this opinion. Two years later, our
Supreme Court in Williams v. Bartlett, 189 Conn. 471,
457 A.2d 290, appeal dismissed, 464 U.S. 801, 104 S. Ct.
46, 78 L. Ed. 2d 67 (1983), addressed whether § 52-325,
as amended by P.A. 81-8, was constitutionally infirm
on procedural due process grounds because, although
it provided for a postfiling hearing, it failed to ‘‘contain
a bonding provision or any other mechanism whereby
the property owner may substitute security to obtain
release of the [notice of] lis pendens . . . .’’ Id., 476.
The court concluded that the amended statute met the

recording of the [notice of] lis pendens to challenge its propriety. Moreover,
no provision [was] made whereby the owner [could] apply for the dissolution
of the [notice of] lis pendens upon the substitution of a bond with surety.’’
Kukanskis v. Griffith, supra, 180 Conn. 507.
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minimum requirements of procedural due process. Id.,
480–81 and 481 n.6. Notably, in examining the amended
statute, the court commented that ‘‘[t]he prompt post-
filing hearing afforded under the [amended] statute
eliminates the risk of an erroneous deprivation of prop-
erty interests.’’ (Emphasis added.) Id., 480.

We glean two salient principles from Kukanskis and/
or Williams that guide us in resolving Number Six’s
claim. First, Number Six’s constitutional right to proce-
dural due process requires that it be afforded a hearing
to address its probable cause claim raised in the motion
to discharge, with such hearing being held ‘‘at a mean-
ingful time and in a meaningful manner . . . .’’ (Inter-
nal quotation marks omitted.) Id., 478; Kukanskis v.
Griffith, supra, 180 Conn. 510. Second, the hearing to
which Number Six is entitled pursuant to §§ 52-325a
and 52-325b must be ‘‘prompt . . . .’’ Williams v. Bart-
lett, supra, 189 Conn. 480.17

Pursuant to Kukanskis and Williams, we are com-
pelled to conclude that the court abused its discretion
when it denied Number Six’s request to lift the stay for
the purpose of going forward with a hearing on its
motion to discharge. The record demonstrates that the
stay, to which Number Six no longer consented at the
time it filed the motion to discharge, is tied to the

17 The plaintiff argues in its supplemental brief that the constitutional right
discussed in Williams ‘‘is merely to have an ‘opportunity to be heard at a
meaningful time and in a meaningful manner.’ Implicit in the trial court’s
determination here, in refusing to lift the stay, was a finding that the three
and one-half years that elapsed prior to [Number Six’s] present motion to
discharge was a sufficient opportunity, especially given [Number Six’s]
justifications for discharge—all of which, if true, would have existed since
the day the lis pendens was filed.’’ (Emphasis in original.) The plaintiff
further argues that Number Six chose to forgo its opportunity by agreeing
to the stay in this case. The record does not support the plaintiff’s claim
that the court made some implicit finding that Number Six waived its right
to a prompt hearing. Furthermore, the fact that Number Six may have agreed
to a stay of limited duration does not mean that it was forever waiving its
statutory and constitutional right to a prompt hearing.
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ongoing proceedings in the guaranty action and, thus,
is of indefinite duration. To conclude that the stay could
permissibly preclude the adjudication of the merits of
the motion to discharge would undermine Number Six’s
constitutional right to be heard on the motion to dis-
charge ‘‘at a meaningful time and in a meaningful man-
ner’’ (internal quotation marks omitted); id., 478;
Kukanskis v. Griffith, supra, 180 Conn. 510; and its
statutory right to a ‘‘prompt’’ hearing on the motion to
discharge. Williams v. Bartlett, supra, 480.

We are mindful of the well established principle that
‘‘[t]he power to stay proceedings is incidental to the
power inherent in every court to control the disposition
of the causes on its docket with economy of time and
effort for itself, for counsel, and for litigants. How this
can best be done calls for the exercise of judgment,
which must weigh competing interests and maintain an
even balance.’’ (Internal quotation marks omitted.) Lee
v. Harlow, Adams & Friedman, P.C., 116 Conn. App.
289, 311–12, 975 A.2d 715 (2009). Our holding does not
weaken a court’s broad authority to impose a discretion-
ary stay. We merely elucidate that a discretionary stay
of indefinite duration cannot function to infringe on a
litigant’s rights attendant to an application or a motion
to discharge a notice of lis pendens as bestowed by
§§ 52-325a and 52-325b, as well as constitutional guaran-
tees of procedural due process. We underscore the lim-
ited breadth of our holding. In Kukanskis and Williams,
our Supreme Court made clear that a litigant is entitled
to swift judicial action with respect to an application
or a motion to discharge a notice of lis pendens. Our
holding accords with that mandate, and we expressly
limit it to the circumstances present in this case.18

18 As the COVID-19 pandemic has demonstrated, circumstances outside
of the control of courts and litigants may arise that preclude prompt action
on an application or a motion to discharge a notice of lis pendens. In the
present action, however, there is nothing in the record indicating that there
are external forces preventing the court and the parties from moving forward
on the motion to discharge.
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In sum, we conclude that the motion to discharge is
not subject to a discretionary stay of indeterminate
length, and, therefore, the court abused its discretion
when it relied on the stay to deny the motion to dis-
charge on procedural grounds. On remand, in accor-
dance with §§ 52-325a and 52-325b, the court must con-
duct a prompt hearing on the motion to discharge and
adjudicate the merits of the motion insofar as Number
Six claims that there is no probable cause sustaining
the validity of the plaintiff’s claims.19

II

We next address Number Six’s remaining claim that
the court improperly denied its motion to terminate the
discretionary stay.20 Our determination in part I of this
opinion that the court committed error in denying the
motion to discharge by improperly relying on the discre-
tionary stay necessarily resolves the question of

19 As we explained in footnote 10 of this opinion and the accompanying
text, Number Six has not briefed a claim challenging the denial of the motion
to discharge on the basis of the discretionary stay with respect to the second
ground raised in the motion asserting that the notice of lis pendens is
defective. Accordingly, such a claim is not before us for review, and our
remand order does not contain any direction to the court with regard to
the second ground. Nevertheless, in the interests of judicial economy, we
opine that it would be prudent for the court on remand to address Number
Six’s claim that the notice of lis pendens is defective in conjunction with
the court’s consideration of Number Six’s probable cause claim.

20 As discussed previously in this opinion, we properly may consider Num-
ber Six’s claim concerning its motion to terminate the stay because this
claim is inextricably intertwined with its claim that the court erred in denying
its motion to discharge, which, as explained previously, is a final judgment.
See part I A of this opinion; see also Clukey v. Sweeney, 112 Conn. App.
534, 542, 963 A.2d 711 (2009) (‘‘in some circumstances, the factual and legal
issues raised by a legal argument, the appealability of which is doubtful,
may be so inextricably intertwined with another argument, the appealability
of which is established that we should assume jurisdiction over both’’ (inter-
nal quotation marks omitted)); see also Collins v. Anthem Health Plans,
Inc., 266 Conn. 12, 29–30, 836 A.2d 1124 (2003) (permitting interlocutory
appeal for certain claims when inextricably intertwined with other claims
that were subject to interlocutory appeal pursuant to statute).
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whether the court should have lifted the stay to permit
the hearing on the motion to discharge to proceed.
Accordingly, the discretionary stay must be lifted for
the limited purpose of considering the merits of, and
holding a hearing on, Number Six’s motion to discharge.

The judgment is reversed as to the denial of Number
Six’s motion to discharge the notice of lis pendens and
the case is remanded with direction to lift the discretion-
ary stay for the purpose of holding a prompt hearing
and adjudicating the merits of the motion to discharge
in accordance with General Statutes §§ 52-325a and 52-
325b and consistent with this opinion.

In this opinion PRESCOTT, ELGO, CRADLE,
SUAREZ, CLARK and DiPENTIMA, Js., concurred.

MOLL, J., with whom ALEXANDER, J., joins, concur-
ring in part and dissenting in part. Although I agree
with the majority’s conclusions in part I of its opinion
that (1) the trial court’s denial of the motion to discharge
the notice of lis pendens filed by the defendant Number
Six, LLC (Number Six), is a final judgment for appeal
purposes and (2) the trial court improperly denied the
motion to discharge solely on the basis of the discretion-
ary stay, I write separately because I respectfully dis-
agree with the reasoning underpinning the majority’s
conclusions. I conclude that (1) the trial court’s pro
forma denial of the motion to discharge, predicated
solely on the procedural ground that the discretionary
stay was in effect, is a final judgment for appeal pur-
poses pursuant to General Statutes § 52-325c (a) only
when, in accordance with the rationale of Ahneman
v. Ahneman, 243 Conn. 471, 706 A.2d 960 (1998), the
decision is construed properly as the functional equiva-
lent of a denial of the motion on the merits under Gen-
eral Statutes § 52-325b (b) (1); and (2) the court improp-
erly relied on the stay to deny the motion to discharge
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because, as a matter of law, the motion is not subject
to the stay. Accordingly, I would reverse the court’s
denial of the motion to discharge and order the court
on remand, irrespective of the discretionary stay, to
hold a prompt hearing and to adjudicate the merits of
Number Six’s probable cause claim raised in the motion
in accordance with General Statutes §§ 52-325a and 52-
325b. In addition, because I conclude that, as a matter
of law, the motion to discharge is not subject to the
discretionary stay, I further conclude that there is no
practical relief that can be afforded to Number Six as
to the denial of its motion to terminate stay. Rather
than reversing the denial of the motion to terminate
stay, as the majority, in effect, does in part II of its
opinion, I would dismiss the portion of this appeal taken
from that decision as moot. Accordingly, I concur in
part and respectfully dissent in part.1

I

With respect to Number Six’s claims concerning the
trial court’s denial of the motion to discharge, I agree
with the majority that (1) the denial of the motion is a
final judgment for appeal purposes and (2) the court
improperly invoked the stay to deny the motion without
a hearing and without reaching the merits of Number
Six’s probable cause claim pursuant to §§ 52-325a and
52-325b. As I will more fully explain, however, the
majority and I take divergent paths to reach these con-
clusions.

A

I first turn to the threshold legal question of whether
the denial of the motion to discharge constitutes a final
judgment for appeal purposes. As the majority recog-
nizes, there is no dispute that the denial of the motion

1 The majority opinion aptly sets forth the facts and procedural history
of this matter, and, therefore, I do not restate them here.
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to discharge is an interlocutory ruling. I agree with the
majority that, pursuant to § 52-325c (a), the denial of the
motion to discharge is subject to immediate appellate
review. Unlike the majority, however, I conclude that
this determination hinges on an application of the rea-
soning of Ahneman v. Ahneman, supra, 243 Conn. 471,
to construe the pro forma denial of the motion to dis-
charge as the functional equivalent of a denial of the
motion on the merits under § 52-325b (b) (1).

In light of the plain and unambiguous language of
§§ 52-325a, 52-325b, and 52-325c, as recited in part I A
of the majority opinion, I conclude that, facially, the
denial of the motion to discharge in the present case
is outside of the purview of § 52-325c (a) because it is
not an ‘‘order entered as provided in subsection (b) of
section 52-325b . . . .’’ General Statutes § 52-325c (a).
Read together, § 52-325b (a) and (b) contemplate the
court’s conducting a hearing and making certain proba-
ble cause determinations in connection with issuing an
order pursuant to § 52-325b (b). In the present matter,
the court did not hold the statutorily required hearing
or make any probable cause findings in connection with
denying the motion to discharge. In addition, the court’s
denial of the motion to discharge rested solely on the
discretionary stay, which is a procedural ground wholly
absent from § 52-325b (b).

I do not agree with the majority’s determination that
construing the relevant statutes to mandate a hearing
and probable cause findings in order for the denial of
the motion to discharge to constitute a final judgment
for appeal purposes leads to bizarre and unworkable
results. Indeed, as our Supreme Court has recognized,
the statutory scheme of which §§ 52-325a, 52-325b, and
52-325c are a part is limited in the breadth of appeals
that it authorizes. See Dunham v. Dunham, 217 Conn.
24, 39, 584 A.2d 445 (1991) (concluding that orders
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entered pursuant to General Statutes § 52-325d,2 in con-
trast to orders entered pursuant to § 52-325b, are not
final judgments), overruled on other grounds by Santo-
pietro v. New Haven, 239 Conn. 207, 682 A.2d 106 (1996).
In my view, reading the plain and unambiguous lan-
guage of the statutes at issue to authorize appeals only
from orders that strictly comport with § 52-325b (b)
advances, rather than contravenes, the intent of the
legislature. See General Statutes § 1-2z.

My inquiry, however, does not end here. Although I
conclude that the denial of the motion to discharge, on
its face, is not a final judgment for appeal purposes
pursuant to § 52-325c (a), our Supreme Court’s reason-
ing in Ahneman v. Ahneman, supra, 243 Conn. 471,
persuades me to determine that the court’s decision,
only when properly construed as the functional equiva-
lent of a denial of the motion on the merits pursuant
to § 52-325b (b) (1), is subject to immediate appellate
review under § 52-325c (a).

In Ahneman, a marital dissolution action, the defen-
dant appealed from the granting of a postjudgment
motion filed by the plaintiff seeking modification of
the defendant’s unallocated alimony and child support
obligation. Id., 474. Around the time that she had filed
the appeal, the defendant filed several postjudgment

2 General Statutes § 52-325d provides: ‘‘In any action in which (1) a notice
of lis pendens was recorded which is not intended to affect real property,
or (2) the recorded notice does not contain the information required by
subsection (a) of section 52-325 or section 46b-80, as the case may be, or
(3) service of process or service of the certified copy of the notice of lis
pendens was not made in accordance with statutory requirements, or (4)
when, for any other reason, the recorded notice of lis pendens never became
effective or has become of no effect, any interested party may file a motion
requesting the court to discharge the recorded notice of lis pendens. If the
court finds that such notice never became effective or has become of no
effect, it shall issue its order declaring that such notice of lis pendens is
invalid and discharged, and that the same does not constitute constructive
notice. A certified copy of such order may be recorded in the land records
of the town in which the notice of lis pendens was recorded.’’
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motions concerning both financial and nonfinancial
issues. Id., 474–75. The trial court agreed to adjudicate
the defendant’s motions relating to nonfinancial issues,
but it refused to consider her motions concerning finan-
cial issues. Id., 476. Specifically, during a hearing, the
court stated in relevant part: ‘‘I will not hear anything
on monetary aspects because I think the law of the
case was established as a result of [an] earlier hearing.
It’s now on appeal.’’ (Internal quotation marks omitted.)
Id., 477 n.7. The defendant amended her appeal to con-
test the court’s refusal to consider her motions concern-
ing financial issues. Id., 477. This court subsequently
dismissed the amended appeal for lack of a final judg-
ment. See id., 477 and n.10.

After granting certification to appeal, our Supreme
Court concluded that the trial court’s refusal to consider
the defendant’s motions on financial issues constituted
a final judgment for appeal purposes. See id., 478–79.
The court observed that, ‘‘if the trial court formally had
denied the defendant’s motions concerning financial
issues, that decision would have constituted a final judg-
ment.’’ Id., 480. The court continued: ‘‘The trial court’s
decision not to consider the defendant’s motions was
the functional equivalent of a denial of those motions.
Like a formal denial, the effect of the court’s decision
refusing to consider the defendant’s motions during the
pendency of the appeal was to foreclose the possibility
of relief from the court on those issues, unless and until
the resolution of the appeal required further proceed-
ings. Indeed, the refusal to consider a motion is more
deserving of appellate review than a formal denial,
because the defendant not only has been denied relief;
she has been denied the opportunity even to persuade
the trial court that she is entitled to that relief. More-
over, at least with respect to a legitimate motion to
modify financial aspects of a dissolution judgment,
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there is an unacceptable possibility that any harm suf-
fered as a result of the court’s refusal to consider the
motion will never be remediable. The original motion
in this case was engendered by a change in the factual
circumstances, and further changes may again have
occurred by the time the court finally considers the
defendant’s motions after the appeal is decided.’’ Id.

I consider our Supreme Court’s reasoning in Ahne-
man to be applicable to the narrow circumstances of
the present action. Initially, I acknowledge that, unlike
in Ahneman, the trial court in the present action issued
an order denying the motion to discharge. As the court
subsequently articulated, however, the denial was pro
forma; in substance, the court refused to act on the
motion to discharge in accordance with §§ 52-325a and
52-325b—that is, by holding a prompt hearing and adju-
dicating the merits of the motion—because of the dis-
cretionary stay. Thus, I treat the court’s pro forma denial
of the motion to discharge as a refusal to decide the
motion under §§ 52-325a and 52-325b and, in turn, pur-
suant to the rationale of Ahneman, as the functional
equivalent of a denial of the motion on the merits under
§ 52-325b (b) (1). See Mundell v. Mundell, 110 Conn.
App. 466, 476–77, 955 A.2d 99 (2008) (citing Ahneman
in construing denial of motion for modification of child
support and alimony obligations as refusal to consider
merits of motion when sole basis of denial was pen-
dency of appeal taken from decision on prior motion
for modification). As in Ahneman, had the court in the
present action held the statutorily required hearing and
denied the motion to discharge pursuant to § 52-325b
(b) (1), that decision would have been a final judgment
for appeal purposes. See General Statutes § 52-325c (a).
In addition, as in Ahneman, the refusal by the court in
the present action to proceed on the motion to dis-
charge pending the discretionary stay ‘‘foreclose[d] the
possibility of relief from the court’’ on the motion,
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unless and until the stay was lifted, and denied Number
Six the ‘‘opportunity even to persuade the trial court
that [it] was entitled’’ to the relief that it sought. Ahne-
man v. Ahneman, supra, 243 Conn. 480. I recognize,
as the plaintiff, Fairlake Capital, LLC, notes in its supple-
mental memorandum, that the sui generis concerns
associated with a motion to modify a dissolution judg-
ment highlighted in Ahneman are not present in this
case. See id. Nevertheless, as the majority correctly
explains in part I B of its opinion, Number Six is entitled
to a prompt hearing on the motion to discharge and,
from my perspective, is subject to interference with
the alienability of its property so long as no additional
action is taken on the motion.

In sum, guided by our Supreme Court’s reasoning in
Ahneman,3 I conclude that the pro forma denial of the
motion to discharge is the functional equivalent of a
denial of the motion on the merits pursuant to § 52-
325b (b) (1) and, thus, constitutes a final judgment for
appeal purposes under § 52-325c (a).

B

Having concluded that the denial of the motion to
discharge constitutes a final judgment for appeal pur-
poses, I next consider Number Six’s claim that the court
improperly denied the motion to discharge on the basis
of the discretionary stay. Like the majority, I conclude
that the court committed error in relying on the discre-
tionary stay to deny the motion to discharge without a
hearing and without considering the merits of Number

3 I emphasize that my application of Ahneman in the present appeal is
limited. The court’s refusal to proceed on the motion to discharge denied
Number Six a prompt hearing afforded to it by statute and a decision on
the merits of the motion to discharge, from which an immediate appeal
could have been taken pursuant to § 52-325c (a). In other words, I do not
construe Ahneman as enabling this court to provide immediate appellate
review of every interlocutory order declining to consider the merits of
a motion.
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Six’s probable cause claim in accordance with §§ 52-
325a and 52-325b. I respectfully disagree with the major-
ity’s analysis, however, insofar as the majority frames
the issue as one implicating the court’s discretion to
terminate or to maintain the stay. In my view, the prelim-
inary, and dispositive, issue is whether, in light of our
Supreme Court’s decisions in Kukanskis v. Griffith,
180 Conn. 501, 430 A.2d 21 (1980), and Williams v.
Bartlett, 189 Conn. 471, 475, 457 A.2d 290, appeal dis-
missed, 464 U.S. 801, 104 S. Ct. 46, 78 L. Ed. 2d 67
(1983), the motion to discharge is subject to the discre-
tionary stay as a matter of law. I conclude that it is not,
and, therefore, the discretionary stay had no bearing
on the court’s ability to hear and to adjudicate the
motion to discharge.

I begin by setting forth the applicable standard of
review. The inquiry here is not whether the court abused
its discretion by failing to terminate the discretionary
stay vis-à-vis the motion to discharge but, instead,
whether the court committed error in failing to act on
the motion to discharge in accordance with §§ 52-325a
and 52-325b on the basis of its determination that the
stay encompassed the motion to discharge, which pre-
sents a question of law subject to plenary review. See
Coleman v. Bembridge, 207 Conn. App. 28, 34, 263 A.3d
403 (2021) (‘‘[i]t is axiomatic that a matter of law is
entitled to plenary review on appeal’’ (internal quotation
marks omitted)).

Part I B of the majority opinion thoroughly summa-
rizes the historical background underlying the statutory
scheme governing notices of lis pendens, as well as our
Supreme Court’s decisions in Kukanskis and Williams.
As the majority recognizes, pursuant to Kukanskis and
Williams, (1) Number Six’s constitutional right to pro-
cedural due process entitles it to a hearing on the
motion to discharge, with such hearing being held ‘‘at a
meaningful time and in a meaningful manner’’ (internal
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quotation marks omitted); Williams v. Bartlett, supra,
189 Conn. 478; Kukanskis v. Griffith, supra, 180 Conn.
510; and (2) the hearing contemplated by §§ 52-325a
and 52-325b must be ‘‘prompt . . . .’’ Williams v. Bart-
lett, supra, 480. In contrast to the majority, however, I
apply the principles drawn from Kukanskis and Wil-
liams to conclude that, as a matter of law, the motion
to discharge is not subject to the discretionary stay. In
other words, the discretionary stay does not function to
preclude the court from hearing the motion to discharge
and adjudicating the merits of Number Six’s probable
cause claim in accordance with §§ 52-325a and 52-325b,
such that no order terminating the stay for that purpose
is necessary. This conclusion, I posit, protects Number
Six’s aforementioned constitutional and statutory hear-
ing rights. Moreover, like the majority, I expressly limit
my analysis to the facts of this case, and I do not believe
that my analysis would undermine a trial court’s broad
authority to impose a discretionary stay.

In sum, I conclude that the motion to discharge is
not subject to the discretionary stay, and, therefore,
the court improperly relied on the stay to deny the
motion on procedural grounds. Accordingly, I would
reverse the denial of the motion to discharge and direct
the court on remand, without regard to the discretion-
ary stay, to act in accordance with §§ 52-325a and 52-
325b by conducting a prompt hearing on the motion
and adjudicating the merits of the motion insofar as
Number Six claims that there is no probable cause
sustaining the validity of the plaintiff’s claims.4

II

Number Six also claims that the trial court improperly
denied the motion to terminate stay. In part II of the

4 I agree with the majority that (1) the court’s denial of the motion to
discharge as to Number Six’s claim that the notice of lis pendens is defective
is not properly before this court on appeal, but (2) in the interests of judicial
economy, it would be prudent for the trial court on remand to consider
Number Six’s defective notice claim in addition to its probable cause claim.
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majority opinion, the majority concludes that the court
improperly denied the motion to terminate stay. In light
of my conclusion in part I B of this concurring and
dissenting opinion that the court committed error in
denying the motion to discharge because, as a matter
of law, the motion to discharge is not subject to the
discretionary stay, I conclude that there is no practical
relief that may be afforded to Number Six as to the
denial of the motion to terminate stay. Therefore, rather
than reversing the denial of the motion to terminate
stay, I would dismiss the remaining portion of this
appeal challenging that decision as moot.5

‘‘Mootness implicates [this] court’s subject matter
jurisdiction and is thus a threshold matter for us to
resolve. . . . It is a [well settled] general rule that the
existence of an actual controversy is an essential requi-
site to appellate jurisdiction; it is not the province of
appellate courts to decide moot questions, discon-
nected from the granting of actual relief or from the
determination of which no practical relief can follow.
. . . An actual controversy must exist not only at the
time the appeal is taken, but also throughout the pen-
dency of the appeal. . . . When, during the pendency
of an appeal, events have occurred that preclude an
appellate court from granting any practical relief
through its disposition of the merits, a case has become
moot.’’ (Internal quotation marks omitted.) Aldin Asso-
ciates Ltd. Partnership v. State, 209 Conn. App. 741,
753, 269 A.3d 790 (2022).

In the motion to terminate stay, Number Six did not
seek to terminate the discretionary stay in toto; rather,

5 Because I would dismiss the portion of this appeal taken from the denial
of the motion to terminate stay as moot, it is unnecessary to address whether
the denial of the motion constitutes a final judgment for appeal purposes.
See Sovereign Bank v. Licata, 178 Conn. App. 82, 85 n.3, 172 A.3d 1263
(2017) (declining to address finality of judgment question when appeal
dismissed on mootness grounds).
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it moved to terminate the stay solely to permit it to file
and to prosecute a motion to discharge the notice of
lis pendens. As I previously explained in part I B of this
concurring and dissenting opinion, the discretionary
stay should not have affected the adjudication of the
motion to discharge as a matter of law, and, conse-
quently, it was unnecessary for Number Six to file the
motion to terminate stay. Under my analysis in part I
B of this concurring and dissenting opinion, Number
Six would receive the relief that it seeks vis-à-vis the
motion to terminate stay, namely, the ability to pursue
the motion to discharge. Accordingly, I conclude that
reviewing the merits of the denial of the motion to
terminate stay would afford no practical relief to Num-
ber Six, and, therefore, the remaining portion of this
appeal taken from that decision is moot.6

In sum, I would (1) reverse the judgment only as to
the denial of the motion to discharge and remand the
case with direction that the trial court, without taking
action as to the discretionary stay, hold a prompt hear-
ing and adjudicate the merits of the motion as to Num-
ber Six’s probable cause claim in accordance with §§ 52-
325a and 52-325b, and (2) dismiss the remainder of the
appeal taken from the portion of the judgment denying
the motion to terminate stay as moot.

Accordingly, I concur in part I of the majority opinion,
and I respectfully dissent from part II of the majority
opinion.

6 In its supplemental memorandum, Number Six concedes that its claim
as to the denial of the motion to terminate stay is rendered moot ‘‘if this
court exercises its jurisdiction to address the merits of the trial court’s
denial of the motion to discharge and remands this matter for a prompt
hearing on the motion . . . .’’


