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Syllabus

The plaintiff landlord brought a summary process action seeking to gain
possession of certain property in a shopping center occupied by the
defendant tenant pursuant to the parties’ commercial lease. The lease
contained a relocation clause, which provided the plaintiff with the
ability to require the defendant to vacate the property upon the offer
of reasonably similar substitute premises, and to terminate the lease if
the defendant refused the substitute location, should the plaintiff elect
to redevelop the property. The relocation clause further provided that
the plaintiff would be responsible for furnishing the substitute premises
and that the defendant would be responsible for performing work in
the substitute premises to prepare it for prompt occupancy. After the
planning and zoning commission approved the plaintiff’s plan for rede-
velopment of the shopping center, the plaintiff sent a substitution notice
to the defendant, including plans showing the proposed substitute prem-
ises, which had not yet been built. The defendant did not receive this
notice and did not become aware of it until more than one year later,
at which point the plaintiff informed the defendant that it had waived
its relocation rights by not responding to the substitution notice. There-
after, the plaintiff served the defendant with a notice to quit and filed
the summary process action. The trial court found that the defendant
had refused to negotiate with the plaintiff and violated the express
language of the lease by refusing to act in good faith with the plaintiff’s
relocation plan, and it rendered a judgment of immediate possession for
the plaintiff. On appeal, the defendant claimed that the court improperly
interpreted the lease’s relocation clause. Held that the trial court’s find-
ing that the defendant breached the lease by violating the terms of the
relocation clause was clearly erroneous: the language of the relocation
clause was clear and unambiguous and provided that the plaintiff was
permitted to terminate the lease pursuant to the relocation clause only
if the defendant refused to relocate to the substitute premises after
receiving valid notice from the plaintiff, and no language in the relocation
clause required the defendant to negotiate the terms of relocation or
to accept or to reject, in writing, proposed substitute premises before
it was built; moreover, the relocation clause implicitly provided that
the substitute premises was required to be in existence as a condition
precedent to the plaintiff’s ability to give the defendant a valid notice
of substitution, as an interpretation to the contrary would yield absurd
results because the defendant could be required to quit possession of
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the property and close its business for an indefinite period of time while
the substitute premises was constructed and waive its ability to seek
damages from the plaintiff for lost profits during that period, which
contradicted the clear terms of an amendment to the lease providing
that the plaintiff would reasonably cooperate with the defendant and,
in good faith, minimize any material or adverse impact of its redevelop-
ment on the conduct of the defendant’s business; furthermore, the notice
of substitution that the plaintiff provided to the defendant was not
valid, as it was undisputed that the substitute premises had not been
constructed at the time that the notice of substitution was issued, thus,
a condition precedent to issuing a valid notice of substitution was not
fulfilled, and the defendant’s duty to perform under the relocation clause
was never triggered.
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Procedural History

Summary process action, brought to the Superior
Court in the judicial district of Stamford-Norwalk,
Housing Session at Norwalk, and tried to the court,
Spader, J.; judgment for the plaintiff, from which the
defendant appealed to this court. Reversed; judgment
directed.
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Opinion

LAVERY, J. In this summary process action, the
defendant tenant, Phil’s Grill, LLC, appeals from the
trial court’s judgment of possession rendered in favor
of the plaintiff landlord, Noroton Heights Shopping Cen-
ter, Inc. On appeal, the defendant claims that the trial
court was incorrect in finding that the defendant vio-
lated the relocation clause of a commercial lease exe-
cuted by the parties. We agree with the defendant and,
accordingly, reverse the court’s judgment of immediate
possession in favor of the plaintiff.

The following facts and procedural history are rele-
vant to this appeal. The plaintiff is the owner of Noroton
Heights Shopping Center (shopping center) in Darien.
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On November 12, 2010, the plaintiff entered into a com-
mercial lease with the defendant for retail space
(demised premises) located within the shopping center.
The lease was for an initial term of five years, commenc-
ing on October 1, 2010, and continuing through Septem-
ber 30, 2015, and contained three renewal options. At
the time the lease was entered into, the plaintiff was
contemplating the redevelopment of the shopping cen-
ter. As a result, the lease contained a relocation clause.
Subsection A of the relocation clause provides in rele-
vant part that ‘‘[t]he Landlord may, at its option, before
or after the Commencement Date, and during any
option renewal period pursuant to Section 40 hereof,
elect by notice to the Tenant to require the Tenant to
vacate and surrender the Demised Premises, and to
substitute for the Demised Premises other reasonably
similar space elsewhere in the Shopping Center (the
‘Substitute Premises’) designated by the Landlord (pro-
vided that the Substitute Premises contains at least the
same square foot area as the Demised Premises) and
to move the Tenant to the Substitute Space. Landlord’s
notice shall be accompanied by a plan of the Substitute
Premises, which such notice shall set forth the square
foot area of the Substitute Premises. The Tenant shall
vacate and surrender the Demised Premises and shall
occupy the Substitute Premises promptly (and in any
event not later than fifteen [15] days after the Landlord
has substantially completed any work to be performed
in the Substitute Premises pursuant to [subsection] B
hereof). . . . Should the Tenant refuse to relocate to
the Substitute Space, the Landlord may, at its option,
by notice to the Tenant, elect to terminate this Lease,
which such termination shall be effective thirty (30)
days after the date of such termination notice.’’

Subsection B of the relocation clause further provides
in relevant part that ‘‘the Landlord shall, at the Land-
lord’s expense, do the following, (i) furnish and install
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in the Substitute Premises fixtures, improvements and
appurtenances at least equal in kind and quality to those
contained in the Demised Premises at the time such
notice of substitution is given by the Landlord . . . .
The Tenant agrees to cooperate with the Landlord so
as to facilitate the completion by the Landlord of its
obligations under this Section and the prompt surrender
of the Demised Premises, and further agrees to
promptly perform in the Substitute Premises any work
to be performed therein by the Tenant to prepare the
Substitute Premises for the Tenant’s occupancy.’’

Thereafter, the defendant opened a restaurant at the
demised premises. On February 29, 2016, the parties
renewed the lease and extended it through September
30, 2020. The first amendment to indenture of lease
further referenced the possible redevelopment of the
shopping center. Section 6 of the amendment, titled
‘‘Shopping Center Redevelopment,’’ provides in rele-
vant part that ‘‘Tenant acknowledges that Landlord
intends to redevelop the Noroton Heights Shopping
Center (the ‘Shopping Center’), in which the Rental
Premises (as defined in the Lease) are located. Without
limiting Landlord’s relocation right set forth in Section
39 of the Lease or Landlord’s rights or ability to perform
such redevelopment in general, Landlord agrees to rea-
sonably cooperate with Tenant in good faith to the
extent reasonably practical during any redevelopment
of the Shopping Center to minimize any material and
adverse impact of such redevelopment on the conduct
of Tenant’s business at the Rental Premises during the
hours when the restaurant operated by Tenant is cus-
tomarily open in the ordinary course of business . . . .
In the event Tenant’s business is materially and
adversely impacted by Landlord’s redevelopment activi-
ties at the Shopping Center, the parties agree to mutu-
ally explore alternative avenues of reducing such mate-
rial and adverse impact to the extent feasible, and, if
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not feasible or commercially prudent under the then-
prevailing circumstances, Tenant shall have the right,
as its sole and exclusive remedy, to terminate the Lease
upon ten (10) business days’ prior written notice to
Landlord. Tenant shall not be entitled under such cir-
cumstances, and hereby waives, all claims against Land-
lord for any compensation or loss of use of the Rental
Premises occasioned by such redevelopment activi-
ties.’’ (Emphasis omitted.) Apart from Section 6, the
amendment to the lease did not further address the
relocation clause and provided that the lease, ‘‘as
amended by this Amendment, will continue in full force
and effect in accordance with its terms.’’

In 2017, the plaintiff obtained approval from the Plan-
ning and Zoning Commission of the Town of Darien
(zoning commission) for the phased redevelopment of
the shopping center. Pursuant to the phased plan, the
plaintiff would redevelop the shopping center by razing
a building, building a new building in its place, moving
an existing tenant into the new building, and then razing
the building that the tenant previously had occupied.
In December, 2017, after the phased plan was approved,
representatives for the plaintiff met with representa-
tives for the defendant to discuss potential substitute
premises. During the meeting, the defendant expressed
interest in one of the proposed substitute premises and
indicated to the plaintiff that it would be willing to
move into that spot.

On April 4, 2018, the plaintiff sent a letter to James
Calcagnini, the sole member of the defendant, regarding
the proposed substitute premises (notice of substitu-
tion). The letter served ‘‘as formal notice to you of
Landlord’s election to require you to vacate and surren-
der your current leased space and the substitution of
other reasonably similar space in the redeveloped Shop-
ping Center as your new leased premises.’’ Attached to
the notice of substitution were two plans showing the
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location of the proposed substitute premises. The letter
further requested that Calcagnini confirm in writing no
later than April 19, 2018, that the proposed substitute
premises was acceptable and that the plaintiff would
assume that the defendant was unwilling to relocate to
this space if no response was received by that date. The
notice of substitution was sent to Calcagnini’s principal
place of residence via United Parcel Service (UPS) over-
night delivery. Calcagnini, however, never received the
notice of substitution.

On July 2, 2019, James Palmer, a principal of the
plaintiff, met with Calcagnini. During the meeting,
Palmer gave Calcagnini a bullet point list of topics to
discuss. One of the bullet points stated that Calcagnini
‘‘waived his relocation rights by not responding to April
4, 2018 letter sent by [Palmer] via UPS showing pro-
posed substitute space.’’ This meeting was the first time
that Calcagnini became aware of the notice of substitu-
tion. The July 2, 2019 meeting ended unsuccessfully,
and Calcagnini mentioned getting an attorney involved
after seeing the contents of the bullet points.

On July 31, 2019, the zoning commission approved
an amended plan for the redevelopment of the shopping
center. Under the new plan, the redevelopment would
be conducted in a single phase rather than in multiple
phases. That same day, Palmer hand delivered a termi-
nation of lease letter to the defendant at the demised
premises. The termination of lease referenced the
notice of substitution, stated that the defendant had
failed to accept the proposed substitute premises identi-
fied in that notice, and stated that, as a result, the
plaintiff was electing to terminate the lease pursuant
to the relocation clause.

On August 30, 2019, the plaintiff served the defendant
with a notice to quit. The plaintiff’s notice to quit stated
that it was electing to terminate the defendant’s lease
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‘‘for failure to accept a substitute premises which was
offered to you on April 4, 2018.’’ On September 23,
2019, the plaintiff filed a three count summary process
complaint alleging (1) termination of lease by express
stipulation, (2) lapse of time, and (3) occupancy by one
who originally had a right or privilege but such right
or privilege has terminated. In response to the plaintiff’s
summary process complaint, the defendant asserted
three special defenses: failure to perform a condition
precedent, impossibility or impracticability, and
unclean hands.1 Trial was held over the course of two
days on January 23 and February 14, 2020.

The court rendered judgment in favor of the plaintiff.
In its memorandum of decision, the court found that,
although the defendant had the right to possess the
demised premises through September 30, 2020, the par-
ties knew at the time of the execution of the lease
and its amendment that the plaintiff was planning to
redevelop the entire shopping center and that they con-
tracted for this eventuality. The court also found that
the ‘‘plaintiff continually attempted to involve the defen-
dant in its relocation plans and at all times wished to
provide the defendant with a substitute premises under
the lease. In return for [its] good faith, the court believes
[it] received the runaround, slowing down its attempted
redevelopment. It is undisputed that the substituted
premises was never ‘completed’ or ready for move in,
in fact, to date, it has not yet been constructed. The

1 The defendant also filed a four count counterclaim, alleging claims for
breach of contract, breach of the implied covenant of good faith and fair
dealing, tortious interference, and violation of the Connecticut Unfair Trade
Practices Act, General Statutes § 42-110a et seq. The plaintiff moved to
dismiss the defendant’s counterclaim on the ground that the claims alleged
therein may not be asserted in a summary process action. The court granted
the motion to dismiss, concluding that ‘‘the defendant can pursue these
claims in a separate cause of action, but not as counterclaims in the limited
jurisdiction housing session of the Superior Court.’’ The court’s dismissal
of the counterclaim is not at issue in this appeal.
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plaintiff, after unsuccessfully negotiating in excess of
a year with the defendant, gave up on its ‘phased in’
redevelopment plan and decided to redevelop the shop-
ping plaza all at once. Certainly, it is doing so at a seven
figure savings from the phased in plan, but the court
believes that had the [defendant] ever expressed a
desire to proceed with a move, the plaintiff would never
have reached this business decision.

‘‘By refusing to act in good faith as to the relocation
plan, the [defendant] violated the express language of
the lease and left the plaintiff with no option other than
to terminate the lease and proceed with this action.
. . . The defendant’s refusal to fairly negotiate was akin
to a refusal to relocate to the proposed substitute space,
and as such, the plaintiff properly terminated the lease
by the July 31, 2019 letter.’’ Finally, the court found
that the defendant had failed to meet its burden of
proving its special defenses because ‘‘the notices given
under the lease [were] proper and . . . the plaintiff
acted in good faith in its negotiations and performed
all conditions precedent to maintain this action.’’
Accordingly, the court found for the plaintiff on counts
one and three of its summary process complaint2 and
rendered a judgment of immediate possession for the
plaintiff. This appeal followed.

The defendant claims on appeal that the court
improperly interpreted the relocation clause of the
lease. Specifically, the defendant contends that the
court erred in finding that (1) the plaintiff could require
it to accept a proposed substitute premises before it
was constructed, (2) the defendant was required to
issue a written response to accept or reject a proposed
substitute premises before it was built, (3) failure to
respond in writing within fifteen days of the date of

2 The court did not find for the plaintiff on count two of its complaint,
which alleged a claim for lapse of time.
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the notice of substitution constituted a rejection of the
substitute premises to be built in the future and consti-
tuted a default supporting termination of the lease, (4)
the defendant was required to negotiate the relocation
of the demised premises and to accommodate the plain-
tiff’s redevelopment plan, and (5) the notice of substitu-
tion was valid and that all conditions precedent to the
plaintiff’s ability to exercise its rights under the reloca-
tion clause were satisfied. In response, the plaintiff
contends that the lease does not contain any language
that required it to have completed construction of the
substitute premises prior to giving notice of relocation
and that the lease contemplated that work on the substi-
tute premises would not be completed at the time that
notice was given. We agree with the defendant that the
court improperly interpreted the relocation clause.

To resolve the defendant’s claims on appeal, we first
must interpret the relocation clause of the lease. In
doing so, we are guided by the following relevant legal
principles. ‘‘The defendant’s claim presents a question
of contract interpretation because a lease is a contract,
and, therefore, it is subject to the same rules of con-
struction as other contracts. . . . The standard of
review for the interpretation of a contract is well estab-
lished. Although ordinarily the question of contract
interpretation, being a question of the parties’ intent,
is a question of fact . . . [when] there is definitive con-
tract language, the determination of what the parties
intended by their . . . commitments is a question of
law [over which our review is plenary].’’ (Internal quota-
tion marks omitted.) Sproviero v. J.M. Scott Associates,
Inc., 108 Conn. App. 454, 468–69, 948 A.2d 379, cert.
denied, 289 Conn. 906, 957 A.2d 873 (2008).

‘‘When a party asserts a claim that challenges the
trial court’s construction of a contract, we must first
ascertain whether the relevant language in the agree-
ment is ambiguous. . . . If a contract is unambiguous
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within its four corners, intent of the parties is a question
of law requiring plenary review. . . . [If] the language
of a contract is ambiguous, the determination of the
parties’ intent is a question of fact, and the trial court’s
interpretation is subject to reversal on appeal only if it
is clearly erroneous. . . . A contract is ambiguous if
the intent of the parties is not clear and certain from
the language of the contract itself. . . . Accordingly,
any ambiguity in a contract must emanate from the
language used in the contract rather than from one
party’s subjective perception of the terms. . . .

‘‘[W]e accord the language employed in the contract
a rational construction based on its common, natural
and ordinary meaning and usage as applied to the sub-
ject matter of the contract. . . . [If] the language is
unambiguous, we must give the contract effect
according to its terms. . . . [If] the language is ambigu-
ous, however, we must construe those ambiguities
against the drafter. . . . Moreover, in construing con-
tracts, we give effect to all the language included
therein, as the law of contract interpretation . . . mili-
tates against interpreting a contract in a way that ren-
ders a provision superfluous.’’ (Citations omitted; inter-
nal quotation marks omitted.) EH Investment Co., LLC
v. Chappo, LLC, 174 Conn. App. 344, 358, 166 A.3d
800 (2017). Thus, the ‘‘contract must be viewed in its
entirety, with each provision read in light of the other
provisions . . . . We will not construe a contract’s lan-
guage in such a way that it would lead to an absurd
result.’’ (Citation omitted; emphasis omitted; internal
quotation marks omitted.) Welch v. Stonybrook Gardens
Cooperative, Inc., 158 Conn. App. 185, 198, 118 A.3d
675, cert. denied, 318 Conn. 905, 122 A.3d 634 (2015).

‘‘In construing a written lease . . . three elementary
principles must be [considered]: (1) The intention of
the parties is controlling and must be gathered from the
language of the lease in the light of the circumstances



Page 13ACONNECTICUT LAW JOURNALSeptember 7, 2021

207 Conn. App. 211 SEPTEMBER, 2021 221

Noroton Heights Shopping Center, Inc. v. Phil’s Grill, LLC

surrounding the parties at the execution of the instru-
ment; (2) the language must be given its ordinary mean-
ing unless a technical or special meaning is clearly
intended; [and] (3) the lease must be construed as a
whole and in such a manner as to give effect to every
provision, if reasonably possible.’’ (Internal quotation
marks omitted.) Elliott Enterprises, LLC v. Goodale,
166 Conn. App. 461, 469, 142 A.3d 335 (2016).

In the present case, we first conclude that the lan-
guage of the relocation clause is clear and unambiguous
and, therefore, the intent of the parties is a question of
law. The relocation clause contains definitive contract
language that clearly enumerates the obligations of the
parties. Subsection A of the relocation clause provides
that the plaintiff ‘‘may, at its option . . . elect by notice
to the Tenant to require the Tenant to vacate and surren-
der the Demised Premises, and to substitute for the
Demised Premises other reasonably similar space else-
where in the Shopping Center . . . designated by the
Landlord . . . and to move the Tenant to the Substitute
Space. . . . The Tenant shall vacate and surrender the
Demised Premises and shall occupy the Substitute
Premises promptly . . . . Should the Tenant refuse to
relocate to the Substitute Space, the Landlord may, at
its option, by notice to the Tenant, elect to terminate
the Lease . . . .’’ (Emphasis added.)

Pursuant to the plain and unambiguous language of
subsection A of the relocation clause, the plaintiff could
elect, after notifying the defendant, to have the defen-
dant vacate the demised premises and to move the
defendant into a substitute premises. If the plaintiff
made such an election, then the defendant was required
to move into the substitute premises. See Boreen v.
Boreen, 192 Conn. App. 303, 321, 217 A.3d 1040 (use of
word ‘‘ ‘shall’ ’’ connotes requirement), cert. denied, 333
Conn. 941, 218 A.3d 1046 (2019). No language in the
relocation clause expressly provides that the defendant
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was required to negotiate the terms of relocation with
the plaintiff, including negotiating the location of the
substitute premises or accommodating the plaintiff’s
redevelopment plans. There also is no language that
obligates the defendant to accept or reject, in writing,
a proposed substitute premises before it was built.3

Instead, pursuant to the unambiguous language of the
relocation clause, the defendant was required to vacate
the demised premises and to move into the substitute
premises after the plaintiff provided it with valid notice
regarding the same. If the defendant refused to relocate
to the substitute premises after receiving notice from
the plaintiff, then, and only then, was the plaintiff per-
mitted to terminate the lease pursuant to the reloca-
tion clause.

Moreover, the relocation clause implicitly provides
that, as a condition precedent to the plaintiff’s ability
to give the defendant a valid notice of substitution, the
substitute premises was required to be in existence at
the time notice was given. ‘‘A condition precedent is a
fact or event which the parties intend must exist or
take place before there is a right to performance. . . .
A condition is distinguished from a promise in that it
creates no right or duty in and of itself but is merely a
limiting or modifying factor. . . . If the condition is
not fulfilled, the right to enforce the contract does not
come into existence. . . . Whether a provision in a con-
tract is a condition the nonfulfillment of which excuses

3 Section 21 of the lease provides: ‘‘Oral Agreements Excluded. It is further
agreed between Landlord and the Tenant that this Lease embodies the entire
agreement between them, and that no amendments or modifications hereto
shall become effective except by appropriate written endorsement hereof
or separate written agreement supplemental hereto.’’ (Emphasis in original.)

We agree with the defendant that the trial court was incorrect in finding
that the defendant was obligated to negotiate in good faith with respect to
the relocation plans of the plaintiff and to accommodate the plaintiff’s
relocation plans. Such findings contradict the express terms of the relocation
clause of the lease.
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performance depends upon the intent of the parties, to
be ascertained from a fair and reasonable construction
of the language used in the light of all the surrounding
circumstances when they executed the contract.’’
(Internal quotation marks omitted.) EH Investment Co.,
LLC v. Chappo, LLC, supra, 174 Conn. App. 360.

In the present case, subsection A of the relocation
clause provides that, after the defendant received a
notice of substitution, the defendant ‘‘shall vacate and
surrender the Demised Premises and shall occupy the
Substitute Premises promptly (and in any event not
later than fifteen [15] days after the Landlord has sub-
stantially completed any work to be performed in the
Substitute Premises pursuant to [subsection] B here-
of).’’ (Emphasisadded.)SubsectionAthus implicitlypre-
supposes that the substitute premises already would
be in existence at the time notice of substitution is
issued. An interpretation to the contrary would render
the ‘‘shall occupy the Substitute Premises promptly’’
language superfluous, as it would be impossible for the
defendant to vacate the demised premises and then
occupy promptly a substitute premises that had not
yet been constructed. See EH Investment Co., LLC v.
Chappo, LLC, supra, 174 Conn. App. 358 (‘‘in construing
contracts, we give effect to all the language included
therein, as the law of contract interpretation . . . mili-
tates against interpreting a contract in a way that ren-
ders a provision superfluous’’ (internal quotation marks
omitted)); Elliott Enterprises, LLC v. Goodale, supra,
166 Conn. App. 469 (‘‘the lease must be construed as
a whole and in such a manner as to give effect to every
provision, if reasonably possible’’ (internal quotation
marks omitted)).

Although the relocation clause does not contain any
language expressly providing that the substitute prem-
ises had to be constructed prior to the plaintiff’s ability
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to issue a valid notice of substitution, such an interpre-
tation is implicit because an interpretation to the con-
trary would yield absurd results. See Welch v.
Stonybrook Gardens Cooperative, Inc., supra, 158
Conn. App. 198 (‘‘[w]e will not construe a contract’s
language in such a way that it would lead to an absurd
result’’). In the plaintiff’s view, the substitute premises
did not need to be in existence at the time that notice
of substitution was issued. If the relocation clause were
construed in this manner, however, then the defendant,
upon receiving a notice of substitution, would be
required to close its business for an indefinite amount
of time while the demised premises was razed and the
substitute premises was constructed. The amendment
to the lease also expressly provides that the defendant
waives ‘‘all claims against Landlord for any compensa-
tion or loss of use of the Rental Premises occasioned
by such redevelopment activities.’’ The defendant,
therefore, not only would be unable to make any money
from its business if the plaintiff could force it to vacate
the demised premises prior to the construction of the
substitute premises, but it also would be unable to seek
any damages from the plaintiff for its lost profits. This
scenario, which would be possible under the plaintiff’s
interpretation of the relocation clause, creates an
absurd and bizarre result, as we hardly can imagine that
the defendant would agree to such terms. See Grogan
v. Penza, 194 Conn. App. 72, 79, 220 A.3d 147 (2019)
(‘‘we presume that the parties did not intend to create
an absurd result’’ (internal quotation marks omitted));
Welch v. Stonybrook Gardens Cooperative, Inc., supra,
199 (‘‘contractual documents are to be read as a whole
and bizarre results are to be avoided’’).

Such a result also is bizarre because it contradicts
the clear terms of the amendment to the lease. The
amendment to the lease provides that the plaintiff
agreed to ‘‘reasonably cooperate with Tenant in good
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faith to the extent reasonably practical during any rede-
velopment of the Shopping Center to minimize any
material and adverse impact of such redevelopment on
the conduct of Tenant’s business . . . .’’ If the plaintiff
could compel the defendant to vacate the demised
premises before the substitute premises was built, then
the defendant’s business undisputedly would be materi-
ally and adversely impacted, as it would be unable to
operate its restaurant while the substitute premises was
being constructed. In light of these considerations, and
the absurd results that the plaintiff’s interpretation of
the relocation clause would produce, the relocation
clause is more reasonably construed to require the exis-
tence of the substitute premises at the time a notice of
substitution is issued. Accordingly, we conclude that
the existence of the substitute premises was a condition
precedent to the plaintiff’s ability to issue a valid notice
of substitution under the relocation clause.

Having interpreted the relocation clause of the lease,
we next determine whether the court incorrectly found
that the defendant breached the lease by violating the
relocation clause. Whether a lease was breached pre-
sents a question of fact. See Lynwood Place, LLC v.
Sandy Hook Hydro, LLC, 150 Conn. App. 682, 687, 92
A.3d 996 (2014). ‘‘Factual findings are subject to a
clearly erroneous standard of review. . . . It is well
established that [a] finding of fact will not be disturbed
unless it is clearly erroneous in view of the evidence
and pleadings in the whole record. . . . A finding of
fact is clearly erroneous when there is no evidence in
the record to support it . . . or when although there
is evidence to support it, the reviewing court on the
entire evidence is left with the definite and firm convic-
tion that a mistake has been committed . . . . Our
authority, when reviewing the findings of a judge, is
circumscribed by the deference we must give to deci-
sions of the trier of fact, who is usually in a superior
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position to appraise and weigh the evidence. . . . The
question for this court . . . is not whether it would
have made the findings the trial court did, but whether
in view of the evidence and pleadings in the whole
record it is left with the definite and firm conviction
that a mistake has been committed.’’ (Internal quotation
marks omitted.) Id.

On the basis of the record before us, and in light of
our interpretation of the relocation clause, we conclude
that the court’s finding that the defendant breached the
lease by violating the terms of the relocation clause
was clearly erroneous. In its memorandum of decision,
the court found that, ‘‘[b]y refusing to act in good faith
as to the relocation plan, the [defendant] violated the
express language of the lease and left the plaintiff with
no option other than to terminate the lease and proceed
with this action. . . . The defendant’s refusal to fairly
negotiate was akin to a refusal to relocate to the pro-
posed substitute space, and as such, the plaintiff prop-
erly terminated the lease by the July 31, 2019 letter.’’
The relocation clause, however, contains no language
that expressly requires the defendant to negotiate the
terms of relocation, to participate in the process of
identifying a substitute premises, or to give the plaintiff
written acceptance or rejection of a proposed substitute
premises that had not yet been constructed.4 Instead,

4 We are mindful that subsection B of the relocation clause provides that
the ‘‘Tenant agrees to cooperate with the Landlord so as to facilitate the
completion by the Landlord of its obligations under this Section and the
prompt surrender of the Demised Premises, and further agrees to promptly
perform in the Substitute Premises any work to be performed therein by
the Tenant to prepare the Substitute Premises for the Tenant’s occupancy.’’
We do not interpret this clause, however, to require the defendant to negoti-
ate the terms of relocation with the plaintiff, to participate in the selection
of the proposed substitute premises, and to accept it prior to its construc-
tion. In context, this clause clearly is referring to the defendant’s obligations
to assist the plaintiff with furnishing and installing fixtures, improvements,
and appurtenances in the substitute premises and to assist the plaintiff with
its other responsibilities related to facilitating the defendant’s move into
the substitute premises. Nothing in this clause, or in the rest of the relocation
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the relocation clause simply obligated the defendant to
surrender the demised premises and to move into the
substitute premises upon receiving a valid notice of sub-
stitution from the plaintiff.

The notice of substitution that the plaintiff issued to
the defendant, however, was not valid. As previously
observed, the existence of the substitute premises was
a condition precedent to the plaintiff’s right to issue a
notice of substitution to the defendant. It is undisputed
that the substitute premises had not yet been con-
structed at the time that the notice of substitution was
issued. A condition precedent to issuing a valid notice
of substitution thus was not fulfilled. As a result, the
defendant’s duty to perform under the relocation clause
was never triggered because the plaintiff’s right to
enforce it had not yet come into existence.5 See EH
Investment Co., LLC v. Chappo, LLC, supra, 174 Conn.
App. 360. Accordingly, we conclude that the court’s

clause, indicates that the defendant was required to cooperate with the
plaintiff in identifying and accepting the substitute premises before it was
built. We will not import such an obligation into the lease in the absence
of any language indicating that the parties intended to impose this duty on
the defendant. See Prime Locations of CT, LLC v. Rocky Hill Development,
LLC, 199 Conn. App. 642, 657, 237 A.3d 3 (2020) (‘‘[I]t is well settled that
we will not import terms into [an] agreement . . . that are not reflected in
the contract. . . . A court simply cannot disregard the words used by the
parties or revise, add to, or create a new agreement. . . . A term not
expressly included will not be read into a contract unless it arises by neces-
sary implication from the provisions of the instrument.’’ (Citation omitted;
internal quotation marks omitted.)).

5 We are unpersuaded by the plaintiff’s argument that the notice of substitu-
tion was valid because the lease actually contemplated that work on the
substitute premises would not be fully completed at the time that notice
was given. Although the relocation clause does provide that work on the
substitute premises did not have to be completed at the time that notice of
substitution was given, it does not contemplate that the substitute premises
would not even have been constructed at such time. The relocation clause
limits the work to be completed at the time that notice of substitution
is given to the furnishing and installation of fixtures, improvements, and
appurtenances in the substitute premises. Accordingly, the plaintiff’s argu-
ment fails.
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finding that the defendant breached the lease by vio-
lating the terms of the relocation clause is unsupported
by the record and, therefore, is clearly erroneous.6 See
Lynwood Place, LLC v. Sandy Hook Hydro, LLC, supra,
150 Conn. App. 687.

The judgment is reversed and the case is remanded
with direction to render judgment for the defendant.

In this opinion the other judges concurred.

IAN WRIGHT v. JAMES DZURENDA ET AL.
(AC 43888)

Prescott, Suarez and Vertefeuille, Js.

Syllabus

The plaintiff, an incarcerated individual, sought a declaratory judgment
and punitive damages against the defendant B, an employee of the
Department of Correction, claiming that B had retaliated against him
for filing a grievance against her for allegedly denying him access to
type legal documents on the facility’s typewriter, which he claimed was
a denial of access to the courts in violation of the federal constitution.
In B’s answer, she asserted the special defense of failure to exhaust
administrative remedies, pursuant to federal statute (§ 42 U.S.C. § 1997e
(a)). At B’s request, the trial court held an evidentiary hearing, prior to
the start of trial, regarding B’s defense of failure to exhaust. The trial
court granted B’s motion to dismiss, concluding that because the plaintiff
had failed to exhaust his administrative remedies under the department’s
grievance system, it lacked subject matter jurisdiction pursuant to § 42
U.S.C. § 1997e (a). On the plaintiff’s appeal to this court, held:

1. This court declined to review the plaintiff’s unpreserved claim that the
trial court erred in determining that he had failed to exhaust his adminis-
trative remedies by not filing a second grievance regarding B’s alleged
retaliatory conduct pursuant to the department’s grievance procedure,
as this claim was not raised before the trial court: moreover, this court
declined the plaintiff’s request to review his unpreserved claim under

6 The defendant also argues that the plaintiff’s notice of substitution was
invalid because the plaintiff did not send the notice in a manner in which
proof of receipt was required as contemplated by the notice provisions of
the lease. In light of our conclusion that the notice of substitution was
invalid because a condition precedent to its issuance was not fulfilled, we
need not address this issue.
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the plain error doctrine, as the plaintiff failed to demonstrate that there
was an error so clear and obvious as to warrant the extraordinary
remedy of reversal, and beyond the plaintiff’s unsupported assertions
that the circumstances of his case were extraordinary because the trial
court and B overlooked controlling case law, the plaintiff provided little
to no analysis of this unpreserved claim under the plain error doctrine.

2. The plaintiff could not prevail on his claim that the trial court erred in
considering B’s special defense that the plaintiff had failed to exhaust
his administrative remedies because B had waived that special defense
by failing to raise it in her pretrial motions to dismiss and her motion
for a summary judgment; contrary to the plaintiff’s claim, B, under the
relevant rule of practice (§ 10-60) was not required to raise her special
defenses in her pretrial motions to dismiss, and, because exhaustion
under § 42 U.S.C. § 1997e (a) was an affirmative defense, the plaintiff
was not required to factually plead in his complaint that he had exhausted
his administrative remedies, and, thus, it was not until the plaintiff
provided B with a list of the exhibits three days before trial was it
confirmed that the plaintiff had not exhausted his administrative reme-
dies for his retaliation claim.

Argued April 14—officially released September 7, 2021

Procedural History

Action, inter alia, seeking a judgment declaring that
denying access to a typewriter to an incarcerated indi-
vidual constitutes a denial of access to the courts, and
for other relief, brought to the Superior Court in the
judicial district of Danbury, where the trial court, Braz-
zel-Massaro, J., granted the motion to dismiss count
four of the complaint filed by the defendant Bonnie
Hakins and rendered judgment thereon, from which the
plaintiff appealed to this court. Affirmed.

Ian Wright, self-represented, the appellant (plaintiff).

Thomas J. Davis, Jr., assistant attorney general, with
whom, on the brief, was William Tong, attorney gen-
eral, for the appellee (defendant Bonnie Hakins).

Opinion

VERTEFEUILLE, J. The self-represented plaintiff,1

Ian Wright, appeals from the judgment of the trial court,
1 The plaintiff was also self-represented during the proceedings before

the trial court.
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dismissing count four of his complaint, brought against
the defendant Bonnie Hakins, a counselor for the
Department of Correction (department), in her individ-
ual capacity, on the ground that the plaintiff’s action is
barred for failure to exhaust his administrative reme-
dies.2 On appeal, the plaintiff claims that the court erred
(1) in determining that he had failed to exhaust his
administrative remedies and (2) in considering the
defendant’s special defense that the plaintiff had failed
to exhaust his administrative remedies because the
defendant had waived that special defense. We disagree
and, accordingly, affirm the judgment of the court.

The following procedural history and facts, as found
by the court or as undisputed in the record, are relevant
to this appeal. The self-represented plaintiff was trans-
ferred to Garner Correctional Institution (Garner) from
Corrigan Radowski Correctional Center on April 22,
2014. On April 30, 2014, the plaintiff submitted form
CN 9601, an inmate request form (informal form), to a
prison official at Garner, indicating that he had a griev-
ance against the defendant for her alleged refusal to
allow him access to a typewriter so that he could pre-
pare legal documents to file with this court. The plaintiff
included a subject line titled, ‘‘Re Grievance Denial
Access to typewriter,’’ on the informal form. On that
form, the plaintiff stated that the grievance was being
filed against the defendant, who had denied him ‘‘access
to [the] typewriter, which [was] necessary to prepare
legal pleadings to be filed with the [Connecticut] Appel-
late and federal courts.’’ The plaintiff also claimed that

2 The plaintiff also brought this action against James Dzurenda, the former
Commissioner of Correction, in his individual and official capacities, and
Paolo Santilli, a treatment officer with the department. The count against
Santilli was dismissed on August 31, 2016, along with another count against
Hakins. The counts against Dzurenda were dismissed on August 31, 2016,
and February 4, 2019, leaving Hakins as the sole remaining defendant. In
this opinion, we refer to Hakins as the defendant and to Dzurenda, Santilli
and Hakins collectively as the defendants.
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the denial of access to the typewriter amounted to a denial
of access to the court in violation of his first amendment
rights under the federal constitution.

A prison official responded to the plaintiff’s informal
form and stated that the defendant was following Gar-
ner’s policy and that the plaintiff was given access to
the typewriter on May 5, 2014. Thereafter, on May 13,
2014, the plaintiff submitted form CN 9602, an inmate
administrative remedy form (level one grievance form),
setting forth a grievance against the defendant due to
the defendant’s alleged refusal to allow him access to
a typewriter. Specifically, the plaintiff indicated that
the grievance was being filed ‘‘for failure of the coun-
selor . . . and the staff of the [d]epartment . . . to
provide [him] with adequate use of a typewriter neces-
sary to prepare legal document[s] to be filed with the
court, which constitutes ‘denial of access to the courts’
in violation of the first amendment to the constitution
of the United States.’’ The plaintiff also claimed that he
was subjected to an unreasonable search. The relief
that the plaintiff requested to resolve his grievance
entailed him being given access to the typewriter five
days per week for one hour each day. His request was
denied on June 11, 2014. The denial notice stated that,
because Garner had only one typewriter that was
afforded for use at Garner, the plaintiff should seek an
extension with the courts so that he could timely submit
his legal documents. The denial notice also advised the
plaintiff that he could appeal the denial.

On June 13, 2014, the plaintiff submitted form CN
9604, an inmate grievance appeal form (level two griev-
ance form), appealing the denial of his level one griev-
ance regarding access to the typewriter, claiming that
his grievance was improperly denied because he was
unable to get access to the typewriter from the defen-
dant after submitting numerous requests. His level two
appeal was denied on July 1, 2014, and the denial notice
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stated that his claim was denied because his allegations
could not be substantiated.

On June 10, 2014, the plaintiff submitted a second
informal form with a subject line titled, ‘‘Re: Access to
the typewriter and unreasonable strip search ‘Griev-
ance.’ ’’ On that informal form, the plaintiff stated that
it was his ‘‘second grievance with respect to not getting
access to the typewriter.’’ The plaintiff also claimed
that he believed ‘‘[t]he actions of [the defendant] [were]
in retaliation for [his] first grievance [that he] filed
against her.’’ Garner responded by indicating that the
issue raised by the defendant already had been
addressed and that he was not being denied access
because he had used the typewriter on several occa-
sions and even chose to use his recreational time to
exercise in lieu of using the typewriter when he was
given the opportunity to use it. He did not further pur-
sue, administratively, his claim of retaliation.

The plaintiff thereafter commenced this action in the
Superior Court on October 3, 2014. The five count com-
plaint alleged violations of 42 U.S.C. § 1983 (2012). The
fourth count of the complaint, the relevant count for
purposes of the plaintiff’s claims raised on appeal, alleged
that the defendant retaliated against the plaintiff for filing
a grievance against her by denying him access to the
typewriter.3 The plaintiff sought, inter alia, a declaratory

3 In count one of the complaint, the plaintiff alleged that Dzurenda denied
him access to the court by failing to provide him with access to the typewriter
in order for him to file the required legal documents with the courts. In
count two of the complaint, the plaintiff alleged that Hakins denied him
access to the courts by failing to provide him with adequate access to a
typewriter despite several requests. Count three of the complaint alleged
that Santilli had denied him access to the courts by failing to provide him
with adequate access to a typewriter. The fifth count of the complaint
alleged that Dzurenda violated his constitutional rights by implementing an
unreasonable policy and procedure at Garner that all inmates had to be
subjected to a strip search after each time that they used the typewriter at
Garner because the typewriter could be used only in the visiting area per
Garner’s policies and procedures. These counts are not germane to the
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judgment from the court ‘‘stating that . . . the denial
of a typewriter . . . constituted denial of ‘access to the
court,’ ’’ and punitive damages.

On March 24, 2015, the defendants filed a motion to
dismiss all counts of the plaintiff’s complaint, con-
tending that the court lacked subject matter jurisdic-
tion, to which the plaintiff filed an objection on April
23, 2015. On August 31, 2016, the court, Ozalis, J.,
dismissed the plaintiff’s access to the court claims
under counts one, two, and three for lack of standing
because the plaintiff failed to show that he suffered an
actual injury. On October 16, 2018, the defendants filed
a second motion to dismiss, seeking dismissal of the
plaintiff’s claims for declaratory and injunctive relief
and count five of the complaint. On February 4, 2019,
the court, Krumeich, J., granted the defendants’ motion
and dismissed count five, as well as the plaintiff’s claims
for injunctive and declaratory relief, after determining
that, because the plaintiff no longer was incarcerated
at Garner, it lacked subject matter jurisdiction to afford
the plaintiff the injunctive and declaratory relief
requested. Moreover, the court determined that the
plaintiff’s claims under count five of the complaint
became moot after he no longer was incarcerated at
Garner.

On April 15, 2019, the defendant filed a motion for
summary judgment as to count four, which was denied
by the court, Brazzel-Massaro, J., on November 20,
2019. On October 28, 2019, the defendant filed her
answer to the plaintiff’s complaint in which she denied
the plaintiff’s allegations in count four. She also raised
two special defenses, claiming that she was entitled to
qualified immunity for the allegations asserted under
count four and that the plaintiff’s action was barred

issues raised on appeal, because the plaintiff only challenges the court’s
disposition of count four.
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by the Prison Litigation Reform Act (PLRA), 42 U.S.C.
§ 1997e (a) (2018),4 because the plaintiff had failed to
exhaust available administrative remedies before com-
mencing this action in the Superior Court. On December
10, 2019, the plaintiff and the defendant exchanged their
respective trial exhibits and the plaintiff also filed his
list of trial exhibits with the court. On December 12,
2019, the eve of trial, the defendant filed a request to
amend her answer and special defenses solely to
address typographical and grammatical errors, and not
to make any substantive changes. The request to amend
was granted by the court on December 13, 2019. The
defendant also had filed a motion for order on Decem-
ber 12, 2019, seeking a pretrial evidentiary hearing to
determine whether the plaintiff had exhausted his
administrative remedies before initiating this action.
The court granted the defendant’s motion after stating
its concerns about the defendant’s request to have the
hearing on the morning of the first day of trial, Decem-
ber 13, 2019. The defendant indicated that, until the
plaintiff had provided her with his trial exhibits on
December 10, 2019, it was not clear to her that the
plaintiff had failed to exhaust his administrative reme-
dies. Notwithstanding the court’s concerns about the
timing of the defendant’s motion, the evidentiary hear-
ing was held that morning.

The defendant’s only witness during the evidentiary
hearing was Jason Olson, a correction counselor at
Garner, who, at the time, was assigned as the primary
administrative remedies coordinator. Olson testified
that he maintained the records of grievances filed by
inmates at Garner. He also explained that the inmate

4 Title 42 of the United States Code, § 1997e (a), provides in relevant part
that ‘‘[n]o action shall be brought with respect to prison conditions under
section 1983 . . . or any other Federal law, by a prisoner confined in any
jail, prison, or other correctional facility until such administrative remedies
as are available are exhausted.’’
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grievance procedure at Garner was governed by the
department’s administrative directive 9.6 (administra-
tive directive). See Conn. Dept. of Correction, Adminis-
trative Directive 9.6 (effective August 15, 2013).5 Olson’s
testimony established that the proper procedure for an
inmate to file a grievance, pursuant to the administra-
tive directive, required the inmate first to go through
an informal resolution process, which required the
inmate to submit an informal form. If the informal pro-
cess did not address the inmate’s concerns, the inmate
could then file a grievance by means of a level one
grievance form. If the inmate’s level one grievance was
denied, the inmate could thereafter seek a review by
filing a level two grievance form, which is when the
inmate is considered to have exhausted the administra-
tive remedy process. Notably, Olson testified that the
plaintiff exhausted his administrative remedies as it
pertained to the grievance he filed on May 13, 2019,
concerning access to the courts and unreasonable
search claims because the plaintiff submitted an infor-
mal form, a level one grievance form, and a level two
grievance form for these claims.6 Olson also testified
that the plaintiff never filed a level one grievance form
after filing a second informal form on June 10, 2014,
alleging retaliation.

The plaintiff did not proffer any witnesses and
claimed that he did not have sufficient notice of the
defendant’s exhaustion claim to adequately respond to
the claim. Moreover, the plaintiff asserted that the filing
of the second informal form on June 10, 2014, consti-
tuted the filing of a grievance and was sufficient because

5 We note that administrative directive 9.6 was superseded on April 30,
2021. All references to administrative directive 9.6 herein are to the directive
in effect as of August 15, 2013.

6 As we stated previously in this opinion, the trial court, nevertheless,
dismissed those counts of the complaint pertaining to access to the courts
and unreasonable search claims for lack of standing and for mootness.
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the informal process was a part of the inmate grievance
procedure set forth in the administrative directive. In
response, the defendant argued that the plaintiff had
enough time to prepare because her special defense of
failure to exhaust administrative remedies was included
in her answer that was filed on October 28, 2019. Conse-
quently, the defendant moved for a dismissal during the
evidentiary hearing, which the court granted, dismissing
count four of the complaint after concluding that the
plaintiff failed to exhaust his administrative remedies
by failing to file a level one grievance form concerning
the retaliation allegation. In particular, the court found
that the evidence supported the finding that the plaintiff
did not file a level one grievance form against the defen-
dant alleging retaliation, nor was there a second level
grievance filed as required by the administrative direc-
tive. Further, the court noted that, because the plaintiff
was familiar with the process required for filing a griev-
ance pursuant to the administrative directive, the fact
that he was a self-represented party did not cause him
hardship. This appeal followed.7 Additional facts will
be set forth as necessary.

I

On appeal, the plaintiff first claims that the court
erred by determining that he had failed to exhaust his
administrative remedies. Specifically, the plaintiff con-
tends that the court’s determination that he failed to
exhaust his administrative remedies prior to initiating
this action was improper because he sufficiently had
described the defendant’s retaliatory conduct in the
first grievance that he had filed on May 13, 2014, and
that he was not required to file a second grievance
alleging retaliation because it would have been consid-

7 On March 6, 2020, the plaintiff filed a motion for articulation, in response
to which the court issued an articulation on May 1, 2020.
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ered an abuse of the inmate grievance procedure.8 We
decline to review this claim for the reasons that follow.9

8 The plaintiff’s full May 13, 2014 grievance stated: ‘‘This grievance is being
filed for failure of the counselor, [the treatment officer] and the staff of the
[d]epartment . . . to provide me with adequate use of a typewriter neces-
sary to prepare legal documents to be filed with the court, which constitutes
[a] denial of access to the courts in violation of the first amendment to the
constitution of the United States. I was transferred from Corrigan [Radgow-
ski Correctional Center] to Garner and upon my arrival I requested use of
the typewriter and was told by the unit counselor and [the treatment officer]
that there is a [ten] day wait policy to use the typewriter. Court documents
are time sensitive and [ten] days would not be adequate enough time to
provide me with access to a typewriter. Other level [four] facilities offer
inmates [the use of] the typewriter at least one hour a day during their
recreational periods. I have [a] document which has to be filed with the
courts which require [that] they be . . . [typewritten]. I was also subjected
to an unreasonable search.

‘‘Resolution: I request that I be given access to the typewriter [five] days
per week for an hour during my recreation period which would under the
circumstances be considered adequate access and would provide me with
access to the court and not be subjected to unreasonable searches after
using the typewriter.’’ (Internal quotation marks omitted.)

9 Because the court and the defendant insinuated during the evidentiary
hearing that a failure to exhaust administrative remedies potentially impli-
cated the court’s subject matter jurisdiction, we take the opportunity to
clarify whether the exhaustion requirement under the PLRA, 42 U.S.C.
§ 1997e (a), is jurisdictional, not only to provide guidance to the parties,
but also to the trial courts, even though we recognize that the following
discussion is not necessary in order to determine the proper outcome of
the present case. Generally, ‘‘[i]t is a settled principle of administrative law
that if an adequate administrative remedy exists, it must be exhausted before
the Superior Court will obtain jurisdiction to act in the matter.’’ (Internal
quotation marks omitted.) Graham v. Friedlander, 334 Conn. 564, 576, 223
A.3d 796 (2020).

For cases involving the PLRA, however, ‘‘[i]n Richardson v. Goord, [347
F.3d 431 (2d Cir. 2003)], the United States Court of Appeals for the Second
Circuit agreed to follow the holding of its sister circuit courts of appeal[s]
that have ruled on the question of whether the exhaustion requirement of
42 U.S.C. § 1997e (a) controls subject matter jurisdiction. Those courts have
concluded that the language of the statute simply governs the timing of the
action and does not contain the type of sweeping and direct language that
would indicate a jurisdictional bar rather than a mere codification of adminis-
trative exhaustion requirements. . . . [A]n administrative claim is not
essential to a case or controversy, and 28 U.S.C. §§ 1331, 1343 supply [subject
matter] jurisdiction. Section 1997e (a) does not affect the jurisdiction estab-
lished by those statutes. . . . In the federal courts, a case in which a prisoner
fails to exhaust the available administrative remedies may be dismissed for
failure to exhaust administrative remedies under 42 U.S.C. § 1997e (a), but
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The inmate grievance procedure set forth in adminis-
trative directive 9.6 § (6) provides in relevant part: ‘‘(A)
An inmate must attempt to seek informal resolution
prior to filing an inmate grievance. The inmate may
attempt to resolve the issue verbally with the appro-
priate staff member or with a supervisor/manager. If
the verbal option does not resolve the issue, the inmate
shall submit a written request via CN 9601, Inmate
Request Form. . . .

‘‘(C) An inmate may file a grievance [via CN 9602] if
the inmate is not satisfied with the informal resolution
offered. . . .

‘‘(K) An inmate may appeal a Level 1 disposition to
Level 2 within (5) calendar days of receipt of the deci-
sion. . . . Level 2 shall be the final level of appeal for

not for lack of subject matter jurisdiction on that basis. . . . The provision
does not defeat [federal court jurisdiction], it merely defers it.’’ (Citations
omitted; internal quotation marks omitted.) Mercer v. Rodriquez, 83 Conn.
App. 251, 265–66, 849 A.2d 886 (2004).

The plaintiff in the present case brought this action seeking relief under
42 U.S.C. § 1983. ‘‘The United States Supreme Court has asserted that [f]ed-
eral law is enforceable in state courts . . . because the [United States]
[c]onstitution and laws passed pursuant to it are as much laws in the [s]tates
as laws passed by the state legislature. . . . State courts have concurrent
jurisdiction over claims brought under § 1983.’’ (Internal quotation marks
omitted.) Sullins v. Rodriguez, 281 Conn. 128, 133, 913 A.2d 415 (2007).
Thus, the court had subject matter jurisdiction over the plaintiff’s § 1983
claim and a failure to exhaust administrative remedies did not implicate
the court’s subject matter jurisdiction. See Mercer v. Rodriguez, supra, 83
Conn. App. 265–67.

There was no procedural error, however, because the court only dismissed
the case after holding an evidentiary hearing and after finding that the
plaintiff had failed to exhaust his administrative remedies. Because the
failure to exhaust administrative remedies is a requirement to succeed, even
if not jurisdictional, the court’s dismissal after a hearing where the factual
findings supported its conclusion that the plaintiff failed to exhaust was
proper.

We also note that, although our Supreme Court in Mangiafico v. Farm-
ington, 331 Conn. 404, 408, 204 A.3d 1138 (2019), held that a ‘‘plaintiff is
not required to exhaust administrative remedies prior to filing a § 1983
claim in state court, regardless of the type of relief sought,’’ Mangiafico is
inapplicable to the present case because the plaintiff is a prisoner who is
confined in a correctional facility or prison and brought a § 1983 claim
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all grievances except as provided in . . . (L).’’10

(Emphasis added.)

During the evidentiary hearing on December 13, 2019,
the plaintiff fervently argued that the filing of the June
10, 2014 informal form against the defendant alleging
retaliation was sufficient because ‘‘the grievance is
deemed filed’’ once he starts the grievance process.
More particularly, he argued that because the first step
in the inmate grievance procedure under the adminis-
trative directive is an informal resolution, he, in fact,
had filed a grievance regarding his retaliation claim
upon the submission of his June 10 informal form.

The crux of the plaintiff’s retaliation claim on appeal
is that the May 13, 2014 grievance that he filed was
sufficient to alert prison officials of the defendant’s
alleged retaliatory conduct and that he was not required
to file a second grievance regarding the defendant’s
conduct because doing so would have been an abuse
of the inmate grievance procedure pursuant to § (6)
(O) (3) of administrative directive 9.6. This argument
was not raised before the trial court, and, therefore,
we decline to review it for the first time on appeal.

‘‘[I]t is the appellant’s responsibility to present a claim
clearly to the trial court so that the trial court may
consider it and, if it is meritorious, take appropriate
action. That is the basis for the requirement that ordi-
narily [the appellant] must raise in the trial court the
issues that he intends to raise on appeal. . . . For us
[t]o review [a] claim, which has been articulated for
the first time on appeal and not before the trial court,
would result in a trial by ambuscade of the trial judge.’’
(Internal quotation marks omitted.) Dinardo Seaside
Tower, Ltd. v. Sikorsky Aircraft Corp., 153 Conn. App.

concerning prison conditions. Therefore, he must exhaust his administrative
remedies pursuant to the PLRA. See footnote 4 of this opinion.

10 Administrative directive 9.6 § (6) (L) is not implicated in this case.
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10, 28, 100 A.3d 413, cert. denied, 314 Conn. 947, 103
A.3d 976 (2014). Thus, because the record shows that
the plaintiff did not raise this claim clearly before the
court and is raising it for the first time on appeal, we
decline to review it on appeal.

Alternatively, the plaintiff asks this court to review
his unpreserved claim under the plain error doctrine
pursuant to Practice Book § 60-5.11 ‘‘[Section] 60-5 pro-
vides in relevant part that [t]he court shall not be bound
to consider a claim unless it was distinctly raised at
the trial or arose subsequent to the trial. The court may
in the interests of justice notice plain error not brought
to the attention of the trial court.’’ (Internal quotation
marks omitted.) Id., 28.

‘‘As our Supreme Court has explained: [T]he plain
error doctrine . . . is not . . . a rule of reviewability.
It is a rule of reversibility. That is, it is a doctrine that
this court invokes in order to rectify a trial court ruling
that, although either not properly preserved or never
raised at all in the trial court, nonetheless requires rever-
sal of the trial court’s judgment, for reasons of policy.
. . . In addition, the plain error doctrine is reserved
for truly extraordinary situations where the existence
of the error is so obvious that it affects the fairness
and integrity of and public confidence in the judicial
proceedings. . . .’’ (Internal quotation marks omitted.)
Norwich v. Norwich Harborview Corp., 156 Conn. App.
45, 50, 111 A.3d 956 (2015).

This court ‘‘clarified the two step framework under
which we review claims of plain error. First, we must
determine whether the trial court in fact committed an
error and, if it did, whether that error was indeed plain

11 Although the plaintiff asks for plain error review under ‘‘General Statutes
§ 60-5’’ in his appellate brief, we assume that he intended to seek review
of his unpreserved claims under Practice Book § 60-5, not General Statutes
§ 60-5.



Page 33ACONNECTICUT LAW JOURNALSeptember 7, 2021

207 Conn. App. 228 SEPTEMBER, 2021 241

Wright v. Dzurenda

in the sense that it is patent [or] readily discernable on
the face of a factually adequate record, [and] also . . .
obvious in the sense of not debatable. . . . We made
clear . . . that this inquiry entails a relatively high stan-
dard, under which it is not enough for the [party] simply
to demonstrate that his position is correct. Rather, the
party seeking plain error review must demonstrate that
the claimed impropriety was so clear, obvious and indis-
putable as to warrant the extraordinary remedy of rever-
sal.’’ (Internal quotation marks omitted.) Id., 50–51. ‘‘In
addition, although a clear and obvious mistake on the
part of the trial court is a prerequisite for reversal under
the plain error doctrine, such a finding is not, without
more, sufficient to warrant the application of the doc-
trine. Because [a] party cannot prevail under plain error
unless it has demonstrated that the failure to grant relief
will result in manifest injustice . . . under the second
prong of the analysis we must determine whether the
consequences of the error are so grievous as to be
fundamentally unfair or manifestly unjust. . . . Only if
both prongs of the analysis are satisfied can the appeal-
ing party obtain relief.’’ (Internal quotation marks omit-
ted.) DeChellis v. DeChellis, 190 Conn. App. 853, 866,
213 A.3d 1, cert. denied, 333 Conn. 913, 215 A.3d
1210 (2019).

The plaintiff claims that the circumstances of his case
are extraordinary because the court and the defendant
have overlooked controlling case law. Beyond that bald
assertion, the plaintiff has provided little to no analysis
of this unpreserved claim under the plain error doctrine.
Because the plaintiff has cursorily addressed the argu-
ment that plain error exists with respect to the briefed
error, we conclude that he has failed to demonstrate
that there was an error ‘‘so clear, obvious and indisput-
able as to warrant the extraordinary remedy of rever-
sal.’’ Norwich v. Norwich Harborview Corp., supra, 156
Conn. App. 51.
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II

The plaintiff next claims that the court erred in con-
sidering the defendant’s special defense that he had
failed to exhaust his administrative remedies because
the defendant had waived that special defense by failing
to raise it in her first motion to dismiss filed on March
24, 2015, her second motion to dismiss filed on October
16, 2018, or her motion for summary judgment filed on
April 15, 2019. The defendant, however, contends that
the defense is not waived because there is no indication
in the record that she ever expressly waived the special
defense, and there is no basis in the record on which
an ‘‘intentional waiver may reasonably be inferred.’’ We
conclude that the defendant did not waive the special
defense of exhaustion of administrative remedies.

The following additional facts are relevant to the
resolution of this claim. During the evidentiary hearing,
the plaintiff argued before the court that the defendant
was raising the exhaustion issue despite the pleadings
being closed and that the defendant had failed to chal-
lenge whether the plaintiff had exhausted his adminis-
trative remedies before the ‘‘eleventh hour.’’ He also
claimed that the defendant had ample opportunity dur-
ing the five or six years that the case had been ongoing
to raise the issue of exhaustion. In response to the
plaintiff’s claim that the defendant had ample opportu-
nity, the court agreed with the plaintiff that it should
‘‘probably should have been addressed earlier,’’ but
asserted that the defendant had not received the plain-
tiff’s exhibits until three days before the trial. The court
then further considered the defendant’s exhaustion spe-
cial defense, ultimately determining that the plaintiff
had failed to exhaust his administrative remedies.12

12 We note that, although the plaintiff did not specifically state before the
trial court that the defendant’s ‘‘special defense was waived,’’ we believe
that this claim was sufficiently raised before the court when he argued that
(1) he believed that the pleadings were closed, (2) the defendant had ample
opportunity to raise the exhaustion claim during the five or six years that the



Page 35ACONNECTICUT LAW JOURNALSeptember 7, 2021

207 Conn. App. 228 SEPTEMBER, 2021 243

Wright v. Dzurenda

The United States Supreme Court has established
that exhaustion under the PLRA is an affirmative
defense. See Jones v. Bock, 549 U.S. 199, 211–16, 127
S. Ct. 910, 166 L. Ed. 2d 798 (2007). Additionally, Practice
Book § 10-6 provides that the order of pleadings should
be as follows: ‘‘(1) The plaintiff’s complaint. (2) The
defendant’s motion to dismiss the complaint. (3) The
defendant’s request to revise the complaint. (4) The
defendant’s motion to strike the complaint. (5) The
defendant’s answer (including any special defenses) to
the complaint. . . . (8) The plaintiff’s reply to any spe-
cial defenses.’’ Although the plaintiff claims that the
defendant waived her right to raise the special defense
of exhaustion by not raising it in her motions to dismiss,
§ 10-6 suggests otherwise. By its terms, § 10-6 expressly
permits the filing of special defenses after the filing of
a motion to dismiss. Thus, the defendant was not
required to raise her special defenses in her pretrial
motions to dismiss, as the plaintiff claims.13

Moreover, the defendant was not required to raise
her exhaustion defense in the summary judgment
motion because, as noted previously in this opinion, the
defense of exhaustion under the PLRA is an affirmative

case was ongoing, and (3) it was the defendant’s responsibility to establish
exhaustion, or lack thereof, and that she had failed to challenge it before
the ‘‘eleventh hour.’’

13 The plaintiff also claims in his appellate brief, as he did before the trial
court, that he was not provided with sufficient notice of the defendant’s
exhaustion special defense in order to ‘‘rebut her claim,’’ because she filed
the motion for order raising the exhaustion issue on the eve of trial. In
addressing the plaintiff’s claim of insufficient notice, the court found that
the plaintiff had been on notice of the defendant’s failure to exhaust con-
tention when she included it in her answer as a special defense, which was
filed on October 28, 2019.

The record shows that the defendant filed her answer and special defenses
on October 28, 2019, and not on the eve of trial as the plaintiff contends.
The plaintiff’s claim on appeal that he was without notice of the defendant’s
exhaustion claim and, consequently, could not prepare, is without merit.
The defendant pleaded the exhaustion defense in her answer more than
forty days before she filed the motion for order.
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defense, and a defendant is permitted to plead her affir-
mative defenses in her answer. See Practice Book § 10-
50. Furthermore, the plaintiff was not required to factu-
ally plead in his complaint that he had exhausted his
administrative remedies. See Jones v. Bock, supra, 549
U.S. 216 (‘‘failure to exhaust is an affirmative defense
under the PLRA, and . . . inmates are not required
to specially plead or demonstrate exhaustion in their
complaints’’). As such, according to the defendant, it
was not until the plaintiff had provided her with a list
of exhibits on December 10, 2019, three days before
trial was slated to begin, that it was confirmed that the
plaintiff had not exhausted his administrative remedies
for his retaliation claim. Accordingly, the plaintiff’s sec-
ond claim fails.

The judgment is affirmed.

In this opinion the other judges concurred.

FATIMA K. DE ALMEIDA-KENNEDY v.
JAMES KENNEDY

(AC 43348)

Alvord, Elgo and Alexander, Js.

Syllabus

The defendant, whose marriage to the plaintiff previously had been dis-
solved, appealed to this court from the judgment of the trial court
granting the plaintiff’s motion to dismiss the defendant’s pending
motions, which included a motion for modification of his alimony, child
support and visitation orders, two motions for contempt, a motion for
an order to prevent the plaintiff from filing additional motions without
leave of the court pursuant to Strobel v. Strobel (92 Conn. App. 662), a
motion to remove the guardian ad litem, and a motion to compel compli-
ance with his discovery request, all for lack of subject matter jurisdiction
pursuant to the Uniform Child Custody Jurisdiction and Enforcement
Act (§ 46b-155 et seq.). Prior to the filing of the motion to dismiss, the
defendant relocated to Florida and the plaintiff and the parties’ children
relocated to Tennessee. The defendant returned to Connecticut after
approximately one year in Florida. While the plaintiff’s motion to dismiss
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was pending, the defendant filed an application for an emergency ex
parte order of custody, and the trial court entered an emergency order
awarding temporary custody to the defendant and also ordered a hearing
on the custody issue. At the conclusion of the hearing, the trial court
ordered that all existing orders regarding the custody of the parties’
minor children be stayed until the plaintiff’s motion to dismiss was
resolved. Following a hearing on the motion to dismiss, for which the
plaintiff submitted an affidavit in support of her arguments, as she was
unable to attend in person, the trial court dismissed the defendant’s
motions for a Strobel order, to remove the guardian ad litem, and to
compel, and one of his motions for contempt. The defendant appealed
to this court and then filed a motion to reargue with the trial court. The
trial court stayed consideration of the defendant’s motion for modifica-
tion of his alimony, child support and visitation orders, which remained
pending, until the defendant’s motion to reargue was resolved. The
defendant then filed an amended appeal from the stay order. The trial
court issued a memorandum of decision on the defendant’s motion to
reargue in which it, inter alia, vacated the stay and ordered dismissal
of the custody proceedings, the defendant’s motion for modification,
and his second motion for contempt, and the defendant further amended
his appeal to challenge that ruling. Held:

1. The defendant could not prevail on his claim that the trial court lacked
a proper basis on which to grant the plaintiff’s motion to dismiss: the
substance of the affidavit submitted by the plaintiff, which recited details
of her relocation, in addition to other documentation that she provided in
connection with her motion to dismiss, including an individual education
plan for her son that was prepared by his school in Tennessee and an
electrical bill for a residence in Tennessee that listed the plaintiff as
the account holder, undermined the defendant’s claim that the plaintiff
did not introduce any admissible evidence as to her residence, the length
of time at her residence, the location of the children, or her financial
circumstances.

2. This court declined to review the defendant’s claim that the trial court
abused its discretion in staying enforcement of the emergency ex parte
custody order: the claim was not properly before this court because
the defendant failed to file a motion for review of the stay order, which,
pursuant to the applicable rule of practice (§ 66-6), was his sole remedy.

3. The trial court properly concluded that, pursuant to the applicable statute
(§ 46b-115l (a) (1)), it did not have exclusive, continuing jurisdiction
over the defendant’s motions relating to custody of and visitation with
the minor children and, therefore, it properly granted the plaintiff’s
motion to dismiss those motions: jurisdiction under § 46b-115l (a) (1)
terminated in April, 2018, when the plaintiff and the minor children
relocated to Tennessee following the defendant’s relocation to Florida,
as neither the parties nor the minor children continued to reside in
Connecticut after that time; moreover, Connecticut did not reacquire
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exclusive, continuing jurisdiction when the defendant returned to reside
in the state, as § 46b-115l (a) (1) pertained only to continuing jurisdiction,
not interrupted or intermittent jurisdiction.

4. The trial court improperly dismissed certain of the defendant’s motions
unrelated to the issues of child custody or visitation: the trial court’s
dismissal order was predicated on its conclusion that it lacked subject
matter jurisdiction under the act, however, the act only concerned issues
of custody or visitation and was not applicable to orders relating to
child support or other monetary obligations; accordingly, although the
defendant’s two motions for contempt, which concerned custody and
visitation with the minor children, and his motion for modification,
which sought to modify the existing visitation order, were properly
dismissed, the defendant’s motion to modify his alimony and child sup-
port orders, along with his motions for a Strobel order, to remove the
guardian ad litem, and to compel compliance with his discovery request,
were beyond the purview of the act, as they had no relation to the issues
of child custody or visitation, and, consequently, they were improperly
dismissed.

5. The trial court did not abuse its discretion in deferring consideration of the
defendant’s motion to modify his alimony, child support, and visitation
orders: the defendant’s motion to reargue, which asked the trial court
to reconsider and reverse its determination that it lacked subject matter
jurisdiction under the act, required the deferral of consideration of the
merits of his motion to modify until after the jurisdiction question was
fully resolved.

Argued January 7—officially released September 7, 2021

Procedural History

Action for the dissolution of a marriage, and for other
relief, brought to the Superior Court in the judicial dis-
trict of Fairfield, where the court, Gould, J., rendered
judgment dissolving the marriage and granting certain
other relief in accordance with the parties’ separation
agreement; thereafter, the court, Egan, J., granted the
plaintiff’s motion to dismiss the defendant’s motions
for a Strobel order, to remove the guardian ad litem,
to compel, and for contempt and stayed the custody
proceeding that was instituted by the defendant’s appli-
cation for an emergency ex parte order of custody, and
the defendant appealed to this court; subsequently, the
court, Stewart, J., issued a stay on the defendant’s
motion to modify, and the defendant amended his
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appeal; thereafter, the court, Egan, J., granted the
defendant’s motion to reargue and amended its decision
relating to the plaintiff’s motion to dismiss and dis-
missed the custody proceedings and the defendant’s
motion to modify and for contempt, and the defendant
amended his appeal. Affirmed in part; reversed in part;
further proceedings.

James Kennedy, self-represented, the appellant
(defendant).

J. David Griffin, for the appellee (plaintiff).

Opinion

ELGO, J. In this contentious postdissolution marital
dispute,1 the defendant, James Kennedy,2 appeals from
the judgment of the trial court granting the motion to
dismiss filed by the plaintiff, Fatima K. De Almeida-
Kennedy, for lack of subject matter jurisdiction pursu-
ant to the Uniform Child Custody Jurisdiction and
Enforcement Act (act), which has been adopted by Con-
necticut and codified in General Statutes § 46b-115 et
seq. On appeal, the defendant claims that the court (1)
lacked a proper basis on which to grant the motion to
dismiss, (2) abused its discretion in staying enforce-
ment of an ex parte custody order, (3) improperly con-
cluded that it lacked continuing, exclusive jurisdiction
pursuant to General Statutes § 46b-115l (a) (1), (4)
improperly dismissed several motions unrelated to the
issue of child custody or visitation, and (5) abused its
discretion in staying consideration of his motion for
modification. We affirm in part and reverse in part the
judgment of the trial court.

The following facts and procedural history are rele-
vant to this appeal. On August 2, 2010, the trial court

1 A review of the docket reveals approximately 350 postjudgment pleadings
by the parties since 2010.

2 The defendant is licensed to practice law in this state, as he indicated
on his appeal form.
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dissolved the parties’ marriage. The judgment of disso-
lution incorporated by reference a written separation
agreement, which provided, inter alia, that (1) the plain-
tiff was to have legal custody of the parties’ two minor
children, (2) the defendant was permitted supervised
visits, and (3) the defendant would pay weekly unallo-
cated alimony and child support.3 On December 9, 2014,
that judgment was modified by agreement to provide
for, inter alia, a reduction to the defendant’s alimony
and child support obligations and joint legal custody
with primary physical custody remaining with the plain-
tiff.

On December 28, 2015, the defendant filed a motion
for modification requesting, among other things, a fur-
ther reduction of his alimony and child support obliga-
tions. The court, Wenzel, J., declined that request, the
propriety of which this court affirmed on appeal. See
De Almeida-Kennedy v. Kennedy, 188 Conn. App. 670,
674–82, 205 A.3d 704, cert. denied, 332 Conn. 909, 210
A.3d 566 (2019). On March 10, 2016, the court, Adelman,
J., appointed a guardian ad litem to represent the minor
children.

On August 30, 2017, the plaintiff filed a motion for
contempt, on which the court, Wenzel, J., scheduled a
hearing for November 8, 2017. Prior to that hearing, the
defendant moved to Florida in October, 2017.

At the November 8, 2017 hearing on the motion for
contempt, the plaintiff’s counsel and the guardian ad
litem informed the court that the defendant, who was
not present at the hearing, had relocated to Florida
and had failed to attend a child support enforcement
proceeding in Connecticut one day earlier. The court
also heard testimony from the guardian ad litem in

3 ‘‘[A]n unallocated order incorporates alimony and child support without
delineating specific amounts for each component . . . .’’ Tomlinson v. Tom-
linson, 305 Conn. 539, 558, 46 A.3d 112 (2012).
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support of the plaintiff’s motion for contempt. In its
oral memorandum of decision, the court concluded that
the defendant was in wilful contempt of the separation
agreement and, accordingly, suspended the defendant’s
unsupervised visitation rights.4 It is undisputed that the

4 At the conclusion of the hearing, the court stated in relevant part: ‘‘[T]he
court has had these parties before it on numerous occasions. Even in the
past four months, we’ve had repeated hearings, repeated motions and cross
motions, and it’s becoming increasingly clear to the court that there are
tremendous communication problems between the parties and that these
problems are increasingly . . . impacting the welfare of the children.

‘‘The factual basis set out in the motion for contempt is consistent with
all of the evidence that had been submitted to the court previously. It appears
to be supported by the investigation of our court-appointed guardian ad
litem, including her home visit with the children.

‘‘Normally, the court would be reluctant to proceed on a motion of this
kind in the absence of one of the parties. It does appear that [the defendant]
had notice and there is no evidence before the court to indicate that his
absence from the court today was anything other than entirely voluntary
and calculated.

‘‘I do note for the record that when he was last before the court and
pursuant to the agreement . . . [on September 21, 2017], I specifically indi-
cated to [the defendant], as well as the plaintiff, that pending motions would
be heard at the future scheduled hearing date with regard to all other pending
motions. And this was about four weeks after the plaintiff had filed her
motion for contempt, which is the subject of today’s hearing. I believe that
the immediate best interests of the children require the court to address
the problems that increasingly plague this case and I’m not going to let [the
defendant] . . . continue what I find to be his significant misconduct
because he chooses not to be here.

‘‘So I do find based on the evidence that’s been presented to the court
that [the defendant] is in wilful contempt of the court’s judgment, which
includes the separation agreement as modified from time to time by the
court and the parties. And specifically, that he continues to disparage the
plaintiff to communicate with the children concerning matters that are
inappropriate, offensive and harmful to the children.

‘‘In light of that contempt, it’s the order of the court that on an interim
basis the court suspends the right of [the defendant] to visitation with either
child. Physical visitation will be allowed only with the specific consent of
the [plaintiff] or the guardian ad litem. Such visitation must be supervised
by a person or agency acceptable to the [guardian ad litem] or the actual
presence of the [plaintiff] if she agrees to do so.

‘‘Such visitation must take place within the state of Connecticut. Under
no circumstances may [the defendant] remove or travel with either child
outside the state of Connecticut or assist them in any way in leaving the
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defendant has not seen the minor children in person
since that judgment was rendered.

In April, 2018, the plaintiff and the minor children
relocated to Tennessee. The defendant thereafter filed
a series of motions in April and May, 2018, including,
inter alia, a motion for modification in which he sought
to reduce his unallocated alimony and support obliga-
tions and to modify his visitation order.5 The defendant
also filed an application for an emergency ex parte
order of custody on May 8, 2018, which the court denied.

On November 7, 2018, the plaintiff, appearing at that
time in a self-represented capacity, filed a motion to
dismiss the defendant’s pending motions for lack of
jurisdiction under the act. In that motion, the plaintiff
asked the court to ‘‘terminate jurisdiction’’ for various
reasons, most notably the fact that she had resided in
Tennessee with the minor children for more than six
months.6 While that motion to dismiss was pending, the

state of Connecticut. Should [the defendant] choose to seek modification
of this order he must appear here in the state of Connecticut at a properly
scheduled time and place.’’

5 The defendant also filed two motions for contempt on April 4 and May
14, 2018, a May 3, 2018 motion for a Strobel order; see Strobel v. Strobel,
92 Conn. App. 662, 886 A.2d 865 (2005); to preclude the plaintiff from filing
further postdissolution motions without leave of court, a May 3, 2018 motion
to remove the guardian ad litem, and a May 3, 2018 motion to compel
compliance with his discovery request.

6 In her motion to dismiss, the plaintiff averred that she and the minor
children had been living in Tennessee for the past seven months. She further
alleged that ‘‘[i]t would be an extreme financial burden on the plaintiff,
caring for her two children, to have her come to any and continuous court
hearings and depositions related to the repetitive already denied motions
filed by the defendant. . . . It is financially impossible and extremely
impractical to travel literally 1000 miles to Connecticut to start or continue
with the same court hearings litigated for over the past six years. . . . The
plaintiff has no financial means to secure childcare nor to travel nor to
afford an attorney and is in continuous growing debt, especially as a result
of the [nonpayment of alimony and child support by the defendant].

* * *
[T]he defendant filed these motions when he was living in the state of

Florida when both parties were [not] living [in] Connecticut. . . . The defen-
dant was physically closer to Tennessee and the [minor] children prior to
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defendant filed another application for an emergency
ex parte order of custody on November 27, 2018. That
same day, the court, Gould, J., entered an emergency
order awarding temporary custody to the defendant.
The court also ordered a hearing to be held on the
custody issue within fourteen days.

On December 11, 2018, the court held such a hearing
at which the plaintiff’s counsel, the defendant, and the
guardian ad litem were present. At that time, the guard-
ian ad litem apprised the court that the defendant’s
November 27, 2018 application for an emergency ex
parte order of custody ‘‘contain[ed] misleading, incor-
rect, incomplete, as well as false statements.’’ At the
conclusion of that hearing, the court, Hon. Robert J.
Malone, judge trial referee, ordered all existing orders
regarding the custody of the minor children to be stayed
until the plaintiff’s motion to dismiss for lack of subject
matter jurisdiction was resolved.

On May 1, 2019, the court held a hearing on the
plaintiff’s motion to dismiss. The defendant appeared
at that hearing and was heard by the court. Although
the plaintiff was unable to travel to Connecticut for the
hearing, she submitted an affidavit in support of her
motion to dismiss.

In its August 29, 2019 memorandum of decision, the
court, Egan, J., stated in relevant part: ‘‘In support of
her motion [to dismiss], the plaintiff claims that she
and the parties’ minor children had lived in Franklin,
Tennessee for at least seven months as of November
7, 2018, when the ex parte application was filed. She
further claims that as of October, 2018, the defendant
had lived one year in Satellite Beach, Florida after leav-
ing Connecticut. She claims the defendant returned to
Connecticut as of October 8, 2018; however, as of that

his return to Connecticut after having been living for one full continuous
year in Florida.’’ (Emphasis omitted.)
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date, both parties had both been living out of . . . Con-
necticut for over six months and the defendant had
been living out of state for a full year.

‘‘The plaintiff further submits that she is the primary
emotional, physical and financial caregiver for the chil-
dren, and they have continued to reside in Tennessee
since their move in [April, 2018]. The children [have
been] enrolled in Williamson County Schools in Tennes-
see since April 22, 2018. Individual Education Plans
. . . were established for them on May 7, 2018. All
other aspects of their care have been transferred to
Tennessee.

‘‘The plaintiff further argues that with respect to the
[Connecticut] child support order, on September 14,
2018, the Family Support Magistrate dismissed the child
support case because the order was enforced in Florida.
The plaintiff emphasized that while she is working in
Tennessee, she has modest means. Travel to Connecti-
cut to address motions would require her to secure
childcare for the children at a steep cost to her, take
the children out of school to travel with her, or find
[someone to care for] them while she is away.7 She
does not have the means to afford an attorney.

‘‘The defendant testified that he resides in Connecti-
cut. He returned in October, 2018, from Florida. He
argues that the plaintiff has gaps in her Tennessee resi-
dency and that she gave inconsistent dates of residency.
Further, she admits to travel out of state.

‘‘With respect to his relationship with the children,
the defendant argues that he tried to have access to
them, but he was unsuccessful due to the plaintiff’s

7 Although there is no indication that it was raised in the proceeding at
trial, we note that General Statutes § 46b-115t (d) provides: ‘‘The court may
order a party to pay for reasonable and necessary travel and expenses of
a party to the child custody proceeding or the child who is outside the state.’’



Page 45ACONNECTICUT LAW JOURNALSeptember 7, 2021

207 Conn. App. 244 SEPTEMBER, 2021 253

De Almeida-Kennedy v. Kennedy

actions. The defendant testified that he has no informa-
tion on the care and relationship of the children.

‘‘With respect to the ties of the minor children to
Connecticut, the defendant argues that he has family
here. The children have lifelong relationships here. They
were only pulled out of school in March, 2018. They
had medical providers in March, 2018. They would be
able to receive an education and medical treatment no
different than they would have in 2018. . . . At the
time of the [plaintiff’s November 7, 2018 motion to dis-
miss for lack of jurisdiction], the plaintiff and the minor
children had lived in Tennessee for seven months. The
defendant resided in Florida for over one year.’’ (Foot-
note added.)

The court continued: ‘‘Based upon the evidence intro-
duced and the representations of the plaintiff’s counsel,
the court finds that all parties no longer lived in [Con-
necticut] at the time of the filing of the motion to dismiss
on November 7, 2018.’’8 The court then concluded that
‘‘Connecticut does not have exclusive, continuing juris-
diction’’ under § 46b-115l (a) (1).9 In addition, the court
expressly declined to exercise jurisdiction over the
present dispute pursuant to General Statutes § 46b-
115q, finding that ‘‘Connecticut is an inconvenient
forum’’ and that ‘‘Tennessee is a more appropriate

8 We agree with the defendant that the court’s initial finding was clearly
erroneous, as there is no evidence in the record to indicate that the defendant
was not living in Connecticut when the plaintiff filed her motion to dismiss
on November 7, 2018. In its July 9, 2020 memorandum of decision on the
defendant’s motion to reargue, the court corrected that finding, stating that
‘‘[b]ased upon further review of the record . . . the defendant returned to
Connecticut at the end of September, 2018.’’

9 General Statutes § 46b-115l provides in relevant part: ‘‘(a) Except as
otherwise provided in section 46b-115n, a court of this state which has made
a child custody determination pursuant to sections 46b-115k to 46b-115m,
inclusive, has exclusive, continuing jurisdiction over the determination until:
(1) A court of this state or a court of another state determines that the
child, the child’s parents and any person acting as a parent do not presently
reside in this state . . . .’’
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forum’’ to resolve the child custody dispute between
the parties.10 Accordingly, the court dismissed four of
the defendant’s pending motions.11 In addition, the court
ordered the custody proceeding that was instituted by
the defendant’s application for an emergency ex parte
order of custody to be ‘‘stayed upon the condition that
a child custody proceeding be promptly commenced in
Tennessee.’’12

On September 3, 2019, the defendant filed an appeal
of the court’s August 29, 2019 judgment with this court.
He then filed a motion to reargue with the trial court.
At that time, the defendant’s April 4, 2018 motion for
modification of his alimony, child support, and visita-
tion orders remained pending. On December 12, 2019,
the court, Stewart, J., stayed consideration of that
motion to modify until the defendant’s motion to rear-
gue was resolved. On December 31, 2019, the defendant
filed an amended appeal from that stay order.

On July 9, 2020, the court issued its memorandum of
decision on the defendant’s motion to reargue. The
court first concluded it lacked both exclusive, continu-
ing jurisdiction pursuant to § 46b-115l and initial child
custody jurisdiction pursuant to General Statutes § 46b-
115k. In light of that determination, the court aban-
doned its earlier ruling, in which it had declined to

10 General Statutes § 46b-115q (a) provides in relevant part that ‘‘[a] court
of this state which has jurisdiction under this chapter to make a child
custody determination may decline to exercise its jurisdiction at any time
if it determines that it is an inconvenient forum under the circumstances
and that a court of another state is a more appropriate forum. . . .’’

11 The motions that were dismissed were the defendant’s May 3, 2018
motion for a Strobel order, his May 3, 2018 motion to remove the guardian
ad litem, his May 3, 2018 motion to compel, and his May 14, 2018 motion
for contempt.

12 General Statutes § 46b-115q (c) provides: ‘‘If a court of this state deter-
mines that it is an inconvenient forum and that a court of another state is
a more appropriate forum, it shall stay the proceedings upon condition that
a child custody proceeding be promptly commenced in another designated
state and may impose any other condition the court considers just and
proper.’’
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exercise its jurisdiction on the basis of an inconvenient
forum pursuant to § 46b-115q.13 As the court stated:
‘‘[T]he statutory requirements necessary for the court
to assume . . . jurisdiction over the custody issues
[have] not been established pursuant to . . . [§§] 46b-
115k and . . . 46b-115l. Therefore, based upon the
court’s further review of the record, the memorandum
of decision dated August 29, 2019, shall be amended to
vacate the stay on the basis of inconvenient forum.’’
The court also amended its prior ruling to order the
dismissal of ‘‘the custody proceedings.’’ In addition,
the court entered an order dismissing two additional
pending motions filed by the defendant—his April 4,
2018 motion for modification and his April 4, 2018
motion for contempt. On July 29, 2020, the defendant
further amended his appeal to challenge the trial court’s
July 9, 2020 ruling on his motion to reargue, and this
appeal followed.14

I

On appeal, the defendant claims that the court lacked
a proper basis on which to grant the motion to dismiss
filed by the plaintiff. More specifically, he claims that
the plaintiff ‘‘did not introduce any admissible evidence
as to her residence, the length of time at the residence,
the location of the children, nor [her] financial circum-
stances.’’ On our plenary review of the record before
us; see Mendillo v. Tinley, Renehan & Dost, LLP, 329
Conn. 515, 523, 187 A.3d 1154 (2018); GMAC Mortgage,
LLC v. Ford, 144 Conn. App. 165, 174, 73 A.3d 742
(2013); we disagree.

13 A prerequisite for such action under General Statutes § 46b-115q is that
‘‘[a] court of this state . . . has jurisdiction under this chapter to make a
child custody determination . . . .’’

14 This court subsequently granted permission for the parties to file supple-
mental briefs on the issues related to the amended appeal. The defendant
filed his supplemental brief on September 9, 2020. The plaintiff did not file
a supplemental brief.
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The following additional facts are relevant to the
defendant’s claim. On January 10, 2019, the plaintiff
filed a memorandum of law in support of her motion to
dismiss, which was accompanied by multiple exhibits,
including a copy of the individual educational program
for her minor son prepared by Williamson County
Schools in Franklin, Tennessee for the period beginning
May 7, 2018, and an electrical bill dated June 5, 2018,
that lists the plaintiff as the account holder for a ‘‘service
address’’ located in Franklin, Tennessee. In addition,
the plaintiff submitted an affidavit that recited certain
details regarding her relocation to Tennessee. At the
May 1, 2019 hearing on the motion to dismiss, the follow-
ing colloquy occurred regarding that affidavit:

‘‘The Court: Well, under the Practice Book the motion
to dismiss requires the motion, a memorandum of law
and an affidavit may—may be submitted to, I think, fill
in the record—

‘‘[The Plaintiff’s Counsel]: I—I did submit an—

‘‘The Court: —with the facts.

‘‘[The Plaintiff’s Counsel]: —affidavit.

‘‘The Court: You did.’’15

At that time, the defendant did not dispute the exis-
tence of that affidavit. Moreover, in its August 29, 2019
memorandum of decision, the court specifically found
that the plaintiff had filed an affidavit in support of her
motion to dismiss.

In his subsequent motion to reargue, the defendant
nevertheless claimed that the plaintiff never ‘‘supplied
an affidavit’’ to the court. In addressing that claim, the
court stated in its July 9, 2020 memorandum of decision
on the motion to reargue that, during a December 4,

15 At that hearing, the plaintiff was represented by Attorney Stacey Cox
of the Victim Rights Center of Connecticut, Inc.
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2019 hearing on that motion, the plaintiff’s counsel ‘‘rep-
resented that she filed the plaintiff’s sworn affidavit
dated May 1, 2019, on the day of the hearing.’’ The court
then noted that it was ‘‘unable to locate the sworn
affidavit. Counsel filed a second sworn affidavit from
the plaintiff on the day of the hearing on December 4,
2019, to replace the missing affidavit. Given the volume
of pleadings in the case and the potential of an adminis-
trative error, the court accepted counsel’s representa-
tion regarding filing, accepted the substitute sworn affi-
davit, and considers counsel’s statements [at the May
1, 2019 hearing] to be argument.’’16

In that affidavit, the plaintiff averred, inter alia, that
‘‘[o]n or around October, 2017, the defendant moved to
Florida’’; that ‘‘[i]n April, 2018, as a result of financial
hardship and to be closer to family, I relocated myself
and both minor children to Franklin, Tennessee’’; that
‘‘[a]t the time I relocated, the defendant still resided in
Florida’’; that ‘‘[t]he defendant currently owes more
than $107,000 in back child support, according to Con-
necticut Child Support Enforcement’’; that the minor
children ‘‘are enrolled in the Williamson County School
System in Franklin, Tennessee,’’ where they were ‘‘thriv-
ing academically and emotionally’’; that ‘‘[d]ue to finan-
cial hardship, I enrolled our family in public benefits’’;
that ‘‘[o]n or about March 20, 2019, Tennessee began a
child support action against the defendant’’; and that,
‘‘[a]s of May 1, 2019, I have continuously resided in
Tennessee, with our children, for more than one year.’’

The substance of that affidavit, along with other docu-
mentation provided in connection with the motion to
dismiss, undermines the defendant’s claim that the
plaintiff failed to produce ‘‘any admissible evidence as

16 On appeal, the defendant has not challenged the propriety of the court’s
decision to accept that substitute affidavit.
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to her residence, the length of time at the residence,
the location of the children, nor [her] financial circum-
stances.’’ We therefore reject that claim.

II

The defendant next contends that the court abused
its discretion in staying enforcement of the emergency
ex parte custody order. That claim is not properly
before us.17

As this court has explained, ‘‘[p]ursuant to Practice
Book § 61-14, [t]he sole remedy of any party desiring the
court to review an order concerning a stay of execution
shall be by motion for review under [Practice Book §]
66-6. . . . Issues regarding a stay of execution cannot
be raised on direct appeal. . . . Practice Book § 66-6
requires that [m]otions for review . . . be filed within
ten days from the issuance of notice of the order sought
to be reviewed. . . . If a party does not file a motion
for review, that party is precluded from challenging the
court’s stay order by means of a direct appeal. . . .
We therefore decline to review this claim because it has
been improperly presented for resolution on appeal.’’
(Citations omitted; internal quotation marks omitted.)
Clark v. Clark, 150 Conn. App. 551, 575–76, 91 A.3d 944
(2014). Because the defendant failed to file a motion
for review of the stay order in question, we decline to
review his claim.

III

The defendant also claims that the court improperly
concluded that it did not have exclusive, continuing
jurisdiction pursuant to § 46b-115l (a) (1). We disagree.

17 In light of that conclusion, we do not consider the question of whether
the trial court, in the first instance, possessed temporary emergency jurisdic-
tion pursuant to General Statutes § 46b-115n (a) to issue the November 27,
2018 ex parte order when the minor children indisputably were not present
in this state at that time.
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‘‘At the outset, we note our well settled standard
of review for jurisdictional matters. A determination
regarding a trial court’s subject matter jurisdiction is a
question of law. When . . . the trial court draws con-
clusions of law, our review is plenary and we must
decide whether its conclusions are legally and logically
correct and find support in the facts that appear in the
record.’’ (Internal quotation marks omitted.) Igersheim
v. Bezrutczyk, 197 Conn. App. 412, 416, 231 A.3d
1276 (2020).

‘‘The purposes of the [act] are to avoid jurisdictional
competition and conflict with courts of other states in
matters of child custody; [to] promote cooperation with
the courts of other states; [to] discourage continuing
controversies over child custody; [to] deter abductions;
[to] avoid [relitigation] of custody decisions; and to
facilitate the enforcement of custody decrees of other
states. . . . The [act] addresses [interjurisdictional]
issues related to child custody and visitation. . . . The
[act] is the enabling legislation for the court’s jurisdic-
tion.’’ (Internal quotation marks omitted.) Parisi v.
Niblett, 199 Conn. App. 761, 770, 238 A.3d 740 (2020).

The salient provision of the act is codified in Connect-
icut in § 46b-115l (a) (1), which provides in relevant
part: ‘‘[A] court of this state which has made a child
custody determination pursuant to sections 46b-115k
to 46b-115m, inclusive, has exclusive, continuing juris-
diction over the determination until . . . [a] court of
this state or a court of another state determines that
the child, the child’s parents and any person acting as
a parent do not presently reside in this state . . . .’’ In
the present case, the court found that the defendant
left Connecticut and relocated to Florida in October,
2017, while the plaintiff and the minor children relo-
cated to Tennessee in April, 2018. The court further
found, and the defendant does not dispute, that he did
not return to Connecticut until the end of September,
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2018. Thus, from April to September, 2018, neither the
plaintiff, the defendant, nor the minor children ‘‘pres-
ently reside[d] in this state,’’18 a prerequisite to exclu-
sive, continuing jurisdiction under § 46b-115l (a) (1).
As the commentary to the act notes, ‘‘when the child,
the parents, and all persons acting as parents physically
leave the [s]tate to live elsewhere, the exclusive, contin-
uing jurisdiction ceases.’’ Unif. Child Custody Jurisdic-
tion and Enforcement Act (1997) § 202, comment (2),
9 U.L.A. (Pt. IA) 674 (2019); see also N.S. v. D.M., 21
Cal. App. 5th 1040, 1048, 231 Cal. Rptr. 3d 67 (2018)
(‘‘[o]nce a state makes an initial child custody determi-
nation . . . it retains exclusive continuing jurisdiction
over custody matters until . . . all parties move out-
side the state’’ (citation omitted)); Wahlke v. Pierce, 392
S.W.3d 426, 431 (Ky. App. 2013) (‘‘the relocation of both
parents and the child out of this [c]ommonwealth before
commencement of the modification proceeding
divested the family court of exclusive, continuing juris-
diction’’); Hogan v. Hogan, 308 Neb. 397, 403, 954
N.W.2d 868 (2021) (‘‘Nebraska no longer possessed
exclusive, continuing jurisdiction. This is because when
the children and the parents have moved away from
the issuing state, the issuing state no longer meets the
jurisdictional prerequisites . . . .’’); Kar v. Kar, 132
Nev. 636, 639, 378 P.3d 1204 (2016) (‘‘[o]nce it deter-
mined that the child and the child’s parents no longer
resided in Nevada, the district court lost exclusive, con-
tinuing jurisdiction’’ (emphasis in original)); T.D. v.
M.H., 219 A.3d 1190, 1197 (Pa. Super. 2019) (‘‘a court
lacks exclusive, continuing jurisdiction if all parties
move out of the [c]ommonwealth’’ (internal quotation
marks omitted)).

18 That undisputed fact likely explains why the trial court denied the
defendant’s May 8, 2018 application for an emergency ex parte order of cus-
tody.
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The defendant nonetheless submits that the courts
of this state reacquired ‘‘exclusive, continuing jurisdic-
tion’’ on his return to Connecticut in September, 2018.
He has provided no legal authority to support that novel
contention. By its plain language, § 46b-115l pertains to
the continuing jurisdiction of a Connecticut court, not
the interrupted or intermittent jurisdiction. The defen-
dant’s claim also is contrary to the stated intent of the
drafters of the act, who explained: ‘‘The phrase ‘do not
presently reside’ is not used in the sense of a technical
domicile. The fact that the original determination [s]tate
still considers one parent a domiciliary does not prevent
it from losing exclusive, continuing jurisdiction after
the child, the parents, and all persons acting as parents
have moved from the [s]tate.

* * *

Exclusive, continuing jurisdiction is not reestab-
lished if, after the child, the parents, and all persons
acting as parents leave the [s]tate, the [noncustodial]
parent returns.’’ (Emphasis added.) Unif. Child Cus-
tody Jurisdiction and Enforcement Act (1997) § 202,
comment (2), supra, 9 U.L.A. (Pt. IA) 674–75; accord
In re M.R.F.-C., 158 N.E.3d 688, 695, 697 (Ohio App.
2020) (affirming trial court’s conclusion that it lacked
exclusive, continuing jurisdiction when ‘‘Ohio was the
children’s ‘home state’ when the initial custody proceed-
ings occurred . . . [but] was no longer the children’s
home state due to the family’s relocation to Michigan’’
and concluding that ‘‘[m]other did not satisfy Ohio’s
residency requirement when she attempted to reestab-
lish residence in Ohio shortly before filing her motion’’);
cf. In re Marriage of Ruth, 32 Kan. App. 2d 416, 421–22,
83 P.3d 1248 (2004) (concluding that Kansas trial court
retained exclusive, continuing jurisdiction despite fact
that mother and children moved to another state
because father ‘‘has continuously resided in Kansas
since the [parties’] divorce’’ (emphasis added)).
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In light of the foregoing, we conclude that the trial
court properly determined that it did not have exclusive,
continuing jurisdiction over the defendant’s November
27, 2018 motion for custody and his other motions
related to custody and visitation with the minor chil-
dren.19 The court, therefore, properly granted the plain-
tiff’s motion to dismiss those motions.

IV

We next address the defendant’s claim that the court,
in ruling on the plaintiff’s motion to dismiss and his
motion to reargue, improperly dismissed certain
motions unrelated to the issue of child custody or visita-
tion. We agree.

The court’s dismissal order was predicated on its
conclusion that it lacked subject matter jurisdiction
under the act. The act is ‘‘the enabling legislation for
the court’s jurisdiction.’’ (Internal quotation marks
omitted.) Parisi v. Niblett, supra, 199 Conn. App. 770.
The act, however, is limited in scope—it concerns
issues of custody or visitation. Sections 46b-115k and
46b-115l, on which the court’s decision here was predi-
cated, expressly grant the trial court jurisdiction over

19 In its July 9, 2020 memorandum of decision on the defendant’s motion
to reargue, the court also concluded that it lacked jurisdiction to make an
initial child custody determination pursuant to § 46b-115k. The defendant has
raised no claim regarding the propriety of that determination in this appeal.

Moreover, we note that the court, in light of its conclusion that it lacked
both exclusive, continuing jurisdiction pursuant to § 46b-115l and initial
child custody jurisdiction pursuant to § 46b-115k, expressly abandoned its
earlier ruling under the forum non conveniens doctrine, as codified in § 46b-
115q, and vacated the stay issued in accordance therewith. As the court
stated: ‘‘[T]he statutory requirements necessary for the court to assume
continuing jurisdiction over the custody issues [have] not been established
pursuant to . . . [§§] 46b-115k and . . . 46b-115l. Therefore, based upon
the court’s further review of the record, the memorandum of decision dated
August 29, 2019, shall be amended to vacate the stay on the basis of inconve-
nient forum.’’ The defendant in this appeal has not challenged that ruling.
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‘‘child custody determination[s].’’20 Like the act, Con-
necticut law defines ‘‘ ‘[c]hild custody determination’ ’’
as ‘‘a judgment, decree, or other order of a court provid-
ing for the legal custody, physical custody or visitation
with respect to a child. The term includes a permanent,
temporary, initial and modification order. The term does
not include an order relating to child support or other
monetary obligation of an individual . . . .’’21

(Emphasis added.) General Statutes § 46b-115a (3); see
also Unif. Child Custody Jurisdiction and Enforcement
Act (1997) § 102 (3), supra, 9 U.L.A. (Pt. IA) 658.

The critical question, then, is whether the motions
dismissed by the court fall within the purview of
‘‘ ‘[c]hild custody determination[s],’ ’’ as defined by
§ 46b-115a (3). The two motions for contempt filed by

20 By its plain language, General Statutes § 46b-115k confers jurisdiction
on ‘‘a court of this state . . . to make an initial child custody determination
. . . .’’ General Statutes § 46b-115l similarly delineates the parameters of
the ‘‘exclusive, continuing jurisdiction’’ of a Connecticut court when ‘‘a court
of this state . . . [previously] has made a child custody determination
. . . .’’

21 As one commentator remarked, ‘‘[b]y excluding proceedings involving
monetary obligations, the [act] continues the idea of divided jurisdiction in
matrimonial cases.’’ R. Spector, ‘‘International Child Custody Jurisdiction
and the Uniform Child Custody Jurisdiction and Enforcement Act,’’ 33 N.Y.U.
J. International L. & Pol. 251, 262 n.40 (2000); see also MJ v. CR, Docket No.
CAAP-17-0000696, 2021 WL 2679556, *6 (Haw. App. 2021) (noting ‘‘bifurcated
jurisdiction’’ over child custody and child support matters); Stevens v. Ste-
vens, 682 N.E.2d 1309, 1312 (Ind. App. 1997) (‘‘[A] state may have jurisdiction
to enter a dissolution decree, but such does not necessarily confer jurisdic-
tion to make a child custody determination. Rather, jurisdiction over custody
matters having an interstate dimension must be independently determined
by application of that state’s version of the [act]’’); DeWitt v. Lechuga, 393
S.W.3d 113, 118 (Mo. App. 2013) (analysis under act ‘‘may well result in
bifurcated adjudications, where one state adjudicates paternity and child
support and another state adjudicates custody and parenting time’’); In re
Dean, 393 S.W.3d 741, 747 (Tex. 2012) (‘‘Whether the Texas divorce action
was filed first is irrelevant in determining jurisdiction over custody matters,
as the two proceedings involve different inquiries. . . . [O]ne state may
have jurisdiction over custody even if the divorce is decided by another
state’s court.’’ (Citations omitted.)).
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the defendant on April 4 and May 14, 2018, both con-
cerned custody and visitation with the minor children
and, thus, properly were dismissed by the trial court.
The court likewise properly dismissed that portion of
the defendant’s April 4, 2018 motion for modification
that sought to modify the existing visitation order.

At the same time, the defendant’s April 4, 2018 motion
to modify the unallocated alimony and child support
order plainly is beyond the purview of the act, as that
order relates to the defendant’s monetary obligations.
See General Statutes § 46b-115a (3). As this court has
observed, a ‘‘motion for modification concerning child
support is not governed by the [act]. Financial orders,
such as child support, are not governed by the [act].’’
Parisi v. Niblett, supra, 199 Conn. App. 771 n.9. The
defendant’s May 3, 2018 motion for a Strobel order, his
May 3, 2018 motion to remove the guardian ad litem,
and his May 3, 2018 motion to compel compliance with
his discovery request also have no relation whatsoever
to the issue of child custody or visitation. For that
reason, the court improperly dismissed those motions
for lack of jurisdiction under the act.

V

As a final matter, the defendant claims that the court
abused its discretion in deferring consideration of his
April 4, 2018 motion to modify his alimony, child sup-
port, and visitation orders. We disagree.

As our Supreme Court has explained, ‘‘[i]t is axiom-
atic that once the issue of subject matter jurisdiction
is raised, it must be immediately acted upon by the
court. . . . [A]s soon as the jurisdiction of the court
to decide an issue is called into question, all other action
in the case must come to a halt until such a determina-
tion is made.’’ (Citations omitted.) Gurliacci v. Mayer,
218 Conn. 531, 545, 590 A.2d 914 (1991). In the present
case, the court’s December 12, 2019 decision to defer
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consideration of the defendant’s motion for modifica-
tion expressly was predicated on the pendency of the
defendant’s motion to reargue, in which he asked the
court to reconsider and reverse its determination that
it lacked subject matter jurisdiction under the act. Given
those circumstances, we cannot conclude that the court
abused its discretion. To the contrary, the court prop-
erly deferred consideration of the merits of the defen-
dant’s motion to modify until after the jurisdictional
question fully was resolved.

VI

In sum, we conclude that the court properly dis-
missed the defendant’s November 27, 2018 motion for
custody, his April 4, 2018 motion to modify the visitation
order, and his April 4 and May 14, 2018 motions for
contempt for lack of subject matter jurisdiction under
the act. We further conclude that, because they do not
relate to ‘‘ ‘[c]hild custody determination[s],’ ’’ as that
term is defined by the act, the court improperly dis-
missed the defendant’s April 4, 2018 motion to modify
his alimony and support obligations, his May 3, 2018
motion for a Strobel order, his May 3, 2018 motion to
remove the guardian ad litem, and his May 3, 2018
motion to compel compliance with his discovery
request. Because the substance of those motions is
beyond the purview of the act, the court improperly
concluded that it lacked jurisdiction over those plead-
ings.

The judgment is reversed with respect to the defen-
dant’s April 4, 2018 motion to modify the unallocated
alimony and child support order, his May 3, 2018 motion
for a Strobel order, his May 3, 2018 motion to remove
the guardian ad litem, and his May 3, 2018 motion to
compel compliance, and the case is remanded for fur-
ther proceedings according to law; the judgment is
affirmed in all other respects.

In this opinion the other judges concurred.
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RICHARD MALINOWSKI v. SIKORSKY AIRCRAFT
CORPORATION ET AL.

(AC 43617)

Bright, C. J., and Alvord and Alexander, Js.

Syllabus

The defendants, the employer, S Co., and its insurance carrier, A Co.,
appealed to this court from the decision of the Compensation Review
Board, which affirmed the decision of the Worker’s Compensation Com-
missioner finding that the plaintiff’s repetitive workplace activities at S
Co. substantially and permanently aggravated a preexisting condition
in his knee and denying the defendants’ motion for articulation. The
plaintiff, who suffered from degenerative arthritis stemming from a work
injury he suffered in 1972, and a subsequent surgery in 1973, prior
to his employment with S Co., and who ultimately required a total
replacement of his left knee, submitted into evidence medical records
and correspondence from his treating physician, P. The defendants
claimed that the board improperly affirmed the commissioner’s award
because, inter alia, P’s expert opinions were not expressed with reason-
able medical probability. Held:

1. The board properly affirmed the commissioner’s award.
a. The board properly affirmed the commissioner’s finding that P’s opin-
ion that there was a causal relationship between the plaintiff’s employ-
ment and his need for surgery was expressed with a reasonable degree
of medical probability; P opined in unequivocal language that the plain-
tiff’s 1972 injury actually had been aggravated by the plaintiff’s work at
S Co., pulling and pushing pallets of parts weighing 800 to 1400 pounds
for shifts of 12 hours, and, although P’s notes indicated that the plaintiff’s
overwhelming medical issue was arthritis and that his need for surgery
dated back to his 1973 knee operation, these references did not render
P’s entire opinion speculative and were not inconsistent with an opinion
that the plaintiff’s workplace activities at S Co. constituted a substantial
contributing factor to the plaintiff’s need for surgery because they aggra-
vated the plaintiff’s preexisting condition.
b. The board properly affirmed the commissioner’s finding that P’s
records constituted competent medical evidence from which the commis-
sioner could find a causal relationship between the plaintiff’s work activi-
ties at S Co. and his need for surgery: P’s records reported the plaintiff’s
condition, symptoms and course of treatment and contained P’s expert
opinion that the plaintiff’s knee injury was causally related to his work,
and the defendants did not object to the admission of P’s records into
evidence, nor did they depose P or call him to testify at the hearing;
moreover, P’s opinion was not incompetent for a lack of supporting
facts, as, although the plaintiff testified that he retrieved the heaviest,



Page 59ACONNECTICUT LAW JOURNALSeptember 7, 2021

207 Conn. App. 266 SEPTEMBER, 2021 267

Malinowski v. Sikorsky Aircraft Corp.

1400 pound fixtures only 20 to 30 times throughout the course of his
career, P’s opinion was that pushing heavy carts of up to 1400 pounds
during back-to-back 12 hour shifts contributed to the plaintiff’s injury;
furthermore, P’s medical evidence was supported by other evidence,
including the plaintiff’s extensive testimony as to his workplace activities
pushing carts of heavy parts on a regular basis, which the commissioner
found credible.

c. The commissioner did not improperly refer to the plaintiff’s work
activities beyond those expressly identified in P’s records; the commis-
sioner had before him expert medical evidence that the plaintiff’s work
at S Co. caused his need for surgery, thus, he was not limited to consider
only the activities expressly identified by P but was entitled also to
consider the plaintiff’s testimony, which in no way undermined the ade-
quacy or competency of P’s expert opinion.

2. The board properly affirmed the commissioner’s decision to deny the
defendant’s request for articulation; the commissioner did not abuse his
discretion in denying the request, as the finding for which the defendants
sought an articulation, that the plaintiff’s workplace activities had sub-
stantially and permanently aggravated his underlying and preexisting
knee condition, when considered together with P’s records, reflected
P’s opinion that the work activities aggravated the plaintiff’s underly-
ing condition.
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Appeal from the decision of the Workers’ Compensa-
tion Commissioner for the Eighth District finding that
the plaintiff had sustained a compensable injury, award-
ing certain disability benefits, and denying the motion
to correct and for articulation filed by the named defen-
dant et al., brought to the Compensation Review Board,
which affirmed the commissioner’s decision, and the
named defendant et al. appealed to this court. Affirmed.

Lucas D. Strunk, with whom was Katherine E.
Dudack, for the appellants (named defendant et al.).

Donna Civitello, with whom was Robert F. Carter,
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Opinion

ALVORD, J. The defendant Sikorsky Aircraft Corpo-
ration1 appeals from the decision of the Compensation
Review Board (board) affirming the decision of the
Workers’ Compensation Commissioner for the Eighth
District (commissioner). On appeal, the defendant
claims that (1) the board erred in affirming the commis-
sioner’s finding that the workplace activities of the
plaintiff, Richard Malinowski, substantially and perma-
nently aggravated preexisting degenerative arthritis in
his left knee, resulting in the need for a total knee
replacement,2 and (2) the commissioner erred in failing
to grant its motion for articulation. We affirm the deci-
sion of the board.

The following history is necessary for the resolution
of this appeal. On February 24, 2012, the plaintiff, who
is employed by the defendant, filed a form 30C seeking
compensation for an injury to his knees. He noted the

1 AIG Claims, Inc., the workers’ compensation insurer for Sikorsky Aircraft
Corporation, is also a defendant in this case. For convenience, we refer in
this opinion to Sikorsky Aircraft Corporation as the defendant.

S. Marino’s Honda City, the plaintiff’s former employer, and its insurer,
ACE USA-Chubb, were also parties in the proceedings before the workers’
compensation commissioner. They are not participating in this appeal.

2 The defendant also claims that the board erred in relying on Garofola
v. Yale & Towne Mfg. Co., 131 Conn. 572, 574, 41 A.2d 451 (1945), to conclude
that expert medical evidence was not necessary to determine the role of
the plaintiff’s workplace activities in substantially and permanently aggravat-
ing his preexisting degenerative arthritis in his left knee, resulting in the
need for a total left knee replacement. Because we conclude that the commis-
sioner’s finding of causation is supported by expert medical evidence in the
record, we need not address the propriety of the board’s reliance on Garo-
fola.

The defendant raises an additional claim on appeal that the manner in
which the board reached its conclusion is inconsistent with the board’s
decisions in prior cases. Specifically, he claims that the board misapplied
case law with respect to the ‘‘concept of considering medical evidence
along with other evidence to determine whether an injury is related to the
employment.’’ Because this issue is addressed in part I of this opinion, we
need not separately address this claim. See footnote 16 of this opinion.
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date of injury as January 19, 2012, and stated that ‘‘[b]oth
knees swelled up during the course of work that day
. . . .’’ The hearing before the commissioner was held
on April 30, 2015, and May 17, August 10 and November
30, 2016. The commissioner heard the testimony of the
plaintiff and received as exhibits, among other docu-
ments, medical records and correspondence from Ron-
ald S. Paret, a physician who treated the plaintiff for
his knee injuries, the defendant’s plant medical facility
reports, and deposition transcripts of the plaintiff,
Christopher Lena, a physician who evaluated the plain-
tiff at the request of the defendant, and Sebastian
Marino, the plaintiff’s former employer.

On June 5, 2017, the commissioner issued his findings
and award. The commissioner summarized the plain-
tiff’s testimony as follows. The plaintiff injured his left
knee in 1972 while working as a motorcycle mechanic
at S. Marino’s Honda City (Honda), and he underwent
surgery on that knee in November, 1973. A discharge
summary referenced a left meniscotomy surgery, and
the plaintiff stated that he had the lateral meniscus of
his left knee removed.3 The plaintiff began working for
the defendant in February, 1984. He was employed with
the job title ‘‘Grinder B’’ for twenty-seven years before
he was promoted to ‘‘Grinder Specialist.’’

Between the time he left employment with Honda4

and 2012, the plaintiff did not have any medical treat-
ment to his left knee or any other left knee injury,

3 The plaintiff thought that he saw Richard Campbell-Jacobs, a physician,
when he first injured his knee, but he did not receive any treatment until
his surgery. The plaintiff did not pay for medical treatment for his left knee
in 1972, nor did he lose time from work before the 1973 surgery. He does
not remember whether he was paid for his time out of work after his surgery
in 1973. The plaintiff asked for a scar award hearing, and it was held on
August 15, 1978. The commissioner made an award of six weeks, but the
plaintiff does not remember if he was paid. He does not recall receiving a
disability rating from Campbell-Jacobs or being paid for any such rating.

4 The deposition transcript of Marino, who employed the plaintiff as a
mechanic in his motorcycle shop, was entered into evidence at the hearing.
Marino testified that he did not recall the plaintiff having had a left knee
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except for a laceration over his left kneecap that he
sustained while working for a steel company. Between
1973 and 2012, the plaintiff had occasional soreness in
his left knee after strenuous exercise, such as running,
swimming, and playing basketball. He did not experi-
ence swelling.

For twenty-eight years, while employed by the defen-
dant, the plaintiff worked on one of two Springfield
vertical grinders, which are the defendant’s largest
grinders. The grinders make the main rotor parts and
transmission housings for helicopters. The tables on
the grinders are approximately five and one-half feet
in diameter and they have dual cutting heads on them.
The grinder that the plaintiff primarily operated was
elevated by six stairs. Depending on the job, he climbed
the stairs as often as eight times per hour. He also
carried reference rings and gauges, which weighed
approximately twenty-five pounds each. When the parts
he was grinding weighed less than fifty pounds, he car-
ried them by hand up and down the stairs.

Over the course of the twenty-eight years he worked
the grinder, the plaintiff was required to retrieve fix-
tures. ‘‘The fixtures for grinding the transmission hous-
ings on the Blackhawk were the heaviest. The original
fixture weighed 1400 pounds, but about [10] years ago
a new and lighter one (approx[imately] 500 pounds)
was made. It was the grinder operator’s job to set up
every job, which included placing the fixture on the
grinder. In order to set up the grinder, he would have
to get the fixture out of the fixture crib, which is about
100 yards away from the grinder. If he couldn’t get a
tow motor operator to get the fixture, he would need
to do so with a pallet jack or floor jack. In [28] years

injury and that he did not receive or pay any bills on behalf of the plaintiff.
He testified that if anyone had been injured on the job, he would have
remembered it.
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he probably needed to get the 1400 pound part about
20 [to] 30 times. . . . Most of the heavy fixtures were
stored directly across the aisle from the grinder. How-
ever, the operator would need to get a pallet jack and
position them so that a crane would be able to lift
them onto the grinder. Depending on the job, this could
happen two or three times per day.’’

It could take up to four hours to set up the machine,
and the plaintiff spent much of that time bent over. The
plaintiff also, at other times, would have to reach out
to the grinding table while standing on one leg. On a
regular basis, he would push carts containing heavy
parts. The plaintiff lifted parts weighing sixty pounds
or less by hand and heavier parts by crane.

The plaintiff did not notice any knee problems until
January, 2012, when he was lifting parts and working
on a gear grinder. He had worked two twelve hour shifts
and ‘‘both of his knees had blown up by the third day.’’
The plaintiff saw Paret, who drained his left knee. In
March, 2012, Paret recommended bilateral knee
replacements, but the plaintiff continued working and
hoped that his knees would get better. The plaintiff
underwent a right total knee replacement surgery on
October 30, 2014,5 and a left total knee replacement
surgery on February 19, 2015.

Although Paret did not testify at the hearing, records
prepared by him were entered into evidence. The com-
missioner quoted from a February 8, 2012 report pre-
pared by Paret: ‘‘[The plaintiff] is a patient of Dr. Ross-
Russell’s with a knee swelling. He has had three weeks
of left-sided knee pain. Wednesday to Friday he was

5 The plaintiff injured his right knee while working for the defendant in
1985. In its principal appellate brief, the defendant notes that it ‘‘acknowl-
edged compensability of replacement on the right knee because of that
incident which was clearly a significant factor in subsequent degeneration.’’
The right knee injury is not at issue in the present appeal.
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working [twelve] hours a day and had gradually increas-
ing swelling in the knee when he was pushing large
heavy carts and racks of gears on the floor. He had
previously a meniscectomy many, many years ago as a
medial meniscectomy back in 1975 with a Dr. Campbell-
Jacobs in Middletown but in the meantime he has had
no issues ongoing at this point.

‘‘IMPRESSION: This is a work injury. He previously
does have substantial damage to the knee from a previ-
ous injury although he has bilateral knee arthritis. At
this point the effusion is rather significant. I believe it
was caused by his work-related efforts pushing very
heavy racks of gears working [twelve] hours a day for
several days in a row. He has moderately severe degen-
erative joint disease which has been aggravated now
by his work-related injury.’’ (Internal quotation marks
omitted.)

The commissioner also noted Paret’s further opinion
on causation as expressed in a December 16, 2012 letter.
The commissioner stated: ‘‘[Paret] states that an open
left-sided medial meniscectomy from [1973] and
arthroscopic meniscectomy on the right side are both
substantial contributing factors to the [plaintiff’s] pro-
gressive arthritic changes regarding both knees. [Paret]
goes on to state that the original work injury from [1972]
at Honda has been aggravated by his working at [the
defendant] and that the [plaintiff’s] activities involving
the pushing and pulling of heavy pallets of engine and
turbine parts are a substantial contributing factor in
the aggravation of the [plaintiff’s] preexisting left knee
condition from a [1972] injury at Honda.’’

The deposition testimony of Lena, who evaluated the
plaintiff at the request of the defendant, was entered
into evidence during the hearing. The commissioner
summarized Lena’s testimony: ‘‘A procedure such as
the [plaintiff’s] left knee open meniscectomy leads to



Page 65ACONNECTICUT LAW JOURNALSeptember 7, 2021

207 Conn. App. 266 SEPTEMBER, 2021 273

Malinowski v. Sikorsky Aircraft Corp.

significant arthritis and total knee replacement given
that the meniscus absorbs 70 [to] 80 [percent] of the
weight when walking, thereby increasing the load on
cartilage, which wears away. . . . His review of the
[plaintiff’s] X-rays and MRI confirmed the existence of
advanced osteoarthritis, chronic ACL deficiency and
joint effusion consistent with old injury and surgery,
and showing that the existence of bone on bone medial
compartments was consistent with the prior injury and
surgery. . . . In his opinion, the [1972] injury was a
substantial contributing factor to the [plaintiff’s] left
knee condition and the [plaintiff] would need a total
knee replacement sooner because of it. Also, the [plain-
tiff’s] work at [the defendant] was a contributing factor,
but not a substantial contributing factor.’’

On the basis of the testimony and documentary evi-
dence, the commissioner made the following findings:
‘‘The [plaintiff] had a left knee meniscectomy on
November 26, 1973. . . . The left knee meniscectomy
in 1973 was a substantial contributing factor in the
[plaintiff’s] development of arthritis. . . . The [plain-
tiff’s] repetitive work activities of climbing up and down
stairs while carrying heavy parts and fixtures, setting
up a grinder while reaching and leaning on one foot,
extensive pushing, pulling, reaching and lifting of heavy
parts, acted in substantially and permanently aggravat-
ing his underlying and preexisting left knee condition,
resulting in the need for a total left knee replacement
on February 19, 2015. . . . The [plaintiff’s] testimony
regarding his physical condition and work activities
was credible and persuasive. . . . The opinions of . . .
Paret were more persuasive than those of . . . Lena,
especially with regard to the impact of the [plaintiff’s]
work activities on his ultimate need for left total knee
replacement.’’6

6 The commissioner further found: ‘‘Given the time that has passed since
the [plaintiff’s] alleged left knee injury at [Honda] on June 28, 1972, along
with the lack of documentary evidence supporting the claim, the testimony
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The commissioner ordered the defendant to reim-
burse the plaintiff for his claimed out-of-pocket
expenses and to pay all claimed outstanding medical
bills for treatment of the plaintiff’s left knee. The com-
missioner designated Paret as the authorized treating
physician for the plaintiff’s left knee claim of January
19, 2012.7 Following the issuance of the commissioner’s
findings and award, the defendant filed a motion to
correct the commissioner’s findings and request for
articulation, which was denied.

The defendant thereafter appealed to the board,
claiming error in the finding and award and in the com-
missioner’s denial of its motion to correct. On appeal to
the board, the defendant argued that the commissioner
erroneously determined that the plaintiff’s need for total
left knee replacement surgery was due to repetitive
work activities that aggravated his underlying preex-
isting degenerative changes. The defendant argued that
the expert opinion on which the commissioner relied
was not based on the evidence, and the commissioner’s
conclusions were predicated on the fact that the plain-
tiff performed certain repetitive activities about which
the plaintiff’s medical expert did not comment. The
defendant also argued that the record was devoid of
expert testimony that would serve to establish, within
reasonable medical probability, the causal link between
the plaintiff’s work activities and his need for left knee
replacement surgery. Finally, the defendant argued that
the commissioner improperly denied its motion to cor-
rect and request for articulation.

of the [plaintiff] and . . . Marino were not at all persuasive. . . . The [plain-
tiff] failed to prove that he made a timely claim for the alleged June 28,
1972 injury, and also failed to prove that the commission would have jurisdic-
tion over the claim under any of the exceptions set forth in [General Statutes
§] 31-294c (c).’’

7 The commissioner stated that, ‘‘[a]lthough the [plaintiff] asks in his
proposed findings that the payment of indemnity benefits be ordered, this
issue was not noticed for the formal hearing. Future hearings may be held
to address this issue if the parties are unable to reach a resolution.’’
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In an August 26, 2019 decision, the board affirmed
the decision of the commissioner. It first addressed
the defendant’s challenge to Paret’s opinion. The board
referred to instances in which Paret had addressed the
causation of the plaintiff’s left knee replacement sur-
gery. First, it referred to Paret’s February 8, 2012 report
of his initial visit with the plaintiff, in which Paret attrib-
uted the swelling in the plaintiff’s knee to his having
pushed racks of gears for twelve hours for several days
in a row. The board noted that ‘‘Paret also opined that
the [plaintiff’s] degenerative disease had been aggra-
vated by the injury, but did not specifically state that
the swelling episode caused the need for the total knee
replacement.’’ Second, the board referenced Paret’s
February 15, 2012 report in which he opined that the
plaintiff suffered from severe degenerative joint disease
in his left knee, and he noted that the ‘‘ ‘overwhelming
issue is arthritis’ ’’ due to the meniscectomy in 1973.
Third, the board referred to a December 16, 2012 letter
authored by Paret, in which he noted that the plaintiff
‘‘ ‘has been responsible as a machinist for pulling very
heavy loads weighing up to 1400 pounds on pull carts
with no mechanical assistance, sometimes for fairly
long distances of almost 100 yards.’ ’’ The board further
noted Paret’s opinion that the plaintiff’s ‘‘ ‘original work
injury from [1972] at Honda [was] actually aggravated
by his working at [the defendant].’ ’’ Fourth, the board
noted Paret’s February 6, 2015 office note, which pro-
vided that the contemplated left total knee replacement
‘‘ ‘obviously dates back to his [1973] open meniscec-
tomy.’ ’’

The board recognized that, ‘‘[w]here . . . it is diffi-
cult to ascertain whether or not the disease arose out
of the employment, it is necessary to rely on expert
medical opinion. Unless the medical testimony by itself
establishes a causal relation, or unless it establishes a
causal relation when it is considered along with other
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evidence, the commissioner cannot conclude that the
disease arose out of the employment.’’ (Internal quota-
tion marks omitted.) Murchison v. Skinner Precision
Industries, Inc., 162 Conn. 142, 152, 291 A.2d 743 (1972).
Applying this standard, the board determined that it
was necessary for the commissioner to rely on expert
medical testimony to determine that the plaintiff’s left
knee meniscectomy in 1973 was a substantial contribut-
ing factor in his development of arthritis. Citing Garo-
fola v. Yale & Towne Mfg. Co., 131 Conn. 572, 574, 41
A.2d 451 (1945), the board stated that in the absence
of expert testimony linking the meniscectomy with the
development of arthritis, ‘‘ ‘[i]t could not be said to have
been a matter of common knowledge that the symptoms
described by the plaintiff as having occurred while
doing his customary work were related to the injury
. . . .’ ’’

The board was not persuaded, however, that the same
analysis applied to the commissioner’s conclusions as
to the role of the plaintiff’s workplace activities in sub-
stantially and permanently aggravating his condition,
resulting in the need for a knee replacement. The board
determined that, once it had been established through
expert testimony that the plaintiff’s medical history ren-
dered him susceptible to arthritis, it was within the
commissioner’s discretion to infer that the plaintiff’s
work activities ‘‘ ‘acted in substantially and perma-
nently aggravating his underlying and preexisting left
knee condition, resulting in the need for a total left
knee replacement . . . .’ ’’

The board noted that the commissioner had before
him the extensive testimony of the plaintiff. The board
further considered the lack of any evidence in the
record that any other activity might have contributed
to the plaintiff’s knee deterioration or that the plaintiff
had experienced any significant medical issues with his
left knee prior to January, 2012. The board determined
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that the commissioner reasonably could have inferred
‘‘ ‘that it was much more likely that the [injury] occurred
from the work in which the plaintiff was engaged, aris-
ing, as it did, during performance of the work, than that
it occurred from some unknown cause.’ ’’ See Garofola
v. Yale & Towne Mfg. Co., supra, 131 Conn. 574.

The board next turned to the medical record, stating
that it was ‘‘not devoid of support for the commission-
er’s conclusions relative to the role played by the [plain-
tiff’s] repetitive workplace activities.’’ Specifically, the
board stated that both Lena and Paret agreed that the
plaintiff’s prior injury in 1972 and meniscectomy in 1973
‘‘contributed to the deterioration of the [plaintiff’s] left
knee over time and his eventual need for a total knee
replacement.’’ The board acknowledged that Paret’s
opinion with respect to the role of the plaintiff’s work
activities ‘‘does appear to be primarily based on his
understanding that the [plaintiff] was responsible for
pushing and pulling heavy fixtures.’’ It then explained
that Lena’s deposition testimony was ambiguous as to
the role the plaintiff’s work activities played in contrib-
uting to the deterioration. The board restated Lena’s
testimony that the plaintiff’s employment was a ‘‘ ‘con-
tributing factor, but I don’t think it’s a substantial con-
tributing factor.’ ’’ The board restated Lena’s testimony:
‘‘ ‘Is there any contributing factor from his occupation?
Absolutely. But it is certainly not the main or substantial
contributing factor to it.’ ’’ When asked whether the
plaintiff’s predisposition accelerated the knee deterio-
ration in light of his workplace activities, Lena
answered: ‘‘It is possible especially if there is a signifi-
cant exciting event.’’ Finally, when asked whether
‘‘being on your feet, walking and pushing and pulling
heavy loads for a job for eight hours a day’’ played a
role in the plaintiff’s knee deterioration, he responded:
‘‘I’m actually impressed that he made it as long as he
did.’’
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The board stated that the determination of what con-
stitutes a substantial contributing factor is a question
for the commissioner, who was not required to accept
Lena’s opinion. Moreover, the board stated that ‘‘it could
be argued that Lena’s opinion actually provided a basis,
albeit limited, for the commissioner’s conclusion that
the claimant’s repetitive workplace activities did play
a role in the development of the claimant’s arthritis and
eventual need for knee replacement surgery.’’ Ulti-
mately, the board concluded that the commissioner
retained the discretion to make the determination
regarding the plaintiff’s repetitive workplace activities,
‘‘despite some limitations in the medical evidence rela-
tive to that particular issue.’’

Lastly, the board rejected the defendant’s claim that
the commissioner erred in denying its motion to correct
and request for articulation. Accordingly, the board
affirmed the findings and orders of the commissioner.
Thereafter, the defendant filed a motion for reconsider-
ation and reargument, which the board denied. This
appeal followed.

‘‘As a preliminary matter, we note that when the deci-
sion of a commissioner is appealed to the [board], the
[board] is obligated to hear the appeal on the record
of the hearing before the commissioner and not to retry
the facts. . . . It is the power and the duty of the com-
missioner, as the trier of fact, to determine the facts.
. . . [T]he commissioner is the sole arbiter of the
weight of the evidence and the credibility of witnesses
. . . . Neither the . . . board nor this court has the
power to retry facts. . . .

‘‘The [board] may not disturb the conclusions that
the commissioner draws from the facts found unless
they result from an incorrect application of the law to
the subordinate facts or from an inference illegally or
unreasonably drawn from them. . . . In other words,
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[t]hese conclusions must stand unless they could not
reasonably or logically be reached on the subordinate
facts. . . . Our scope of review of the actions of the
[board] is similarly limited. . . . The decision of the
[board] must be correct in law, and must not include
facts found without evidence or fail to include material
facts which are admitted or undisputed.’’ (Citations
omitted; internal quotation marks omitted.) O’Connor
v. Med-Center Home Health Care, Inc., 140 Conn. App.
542, 547–48, 59 A.3d 385, cert. denied, 308 Conn. 942,
66 A.3d 884 (2013).

I

We first address the defendant’s claim that the board
erred in affirming the commissioner’s finding that the
plaintiff’s need for a left total knee replacement was
due to repetitive work activities that substantially and
permanently aggravated the underlying preexisting
degenerative changes in his knee. The defendant pre-
sents three principal arguments in support of its claim
that the plaintiff failed to prove a causal relationship
between his employment and his need for surgery. First,
it argues that Paret’s opinions were not expressed with
reasonable medical probability. Second, it argues that
‘‘there is no competent medical opinion in the record
tied to the plaintiff’s actual job duties,’’ where Paret’s
opinion incorrectly assumed that the pulling of 800 to
1400 pound parts was performed on a regular basis.
Third, it contends that the commissioner improperly
referenced work activities of the plaintiff that were not
commented on by Paret. We examine each argument
in turn.

Our review of the record reveals that the following
evidence was presented before the commissioner. The
plaintiff introduced office notes, reports, and corre-
spondence, collectively records, authored by his treat-
ing physician, Paret. On February 8, 2012, Paret, follow-
ing his initial meeting with the plaintiff, noted that the
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plaintiff had developed bilateral knee effusion and
stated: ‘‘This is a work injury. He previously does have
substantial damage to the knee from a previous injury
although he has bilateral knee arthritis. At this point
the effusion is rather significant. I believe it was caused
by his work-related efforts pushing very heavy racks
of gears working [twelve] hours a day for several days
in a row. He has moderately severe degenerative joint
disease which has been aggravated now by his work-
related injury.’’ In his February 15, 2012 office note,
Paret stated that the MRI showed that the plaintiff
‘‘really does have bone-on-bone.’’ Paret continued:
‘‘There is some edema in the subchondral region partic-
ularly of the proximal tibial plateau and at this point
although he does have significant meniscal tears, I
believe his overwhelming issue is the arthritis.’’ Paret
diagnosed the plaintiff with ‘‘severe degenerative joint
disease.’’ He stated that ‘‘[a]pparently his original
medial meniscectomy stemmed from a work injury
which he is in the process of reactivating at this point
and apparently does have an attorney involved in this
situation. It is my opinion that if that medial meniscus
was actually related to a [workers’ compensation] injury
then clearly this arthritis [is] secondary to a [w]orker’s
[c]ompensation episode.’’ In a March 14, 2012 office
note, Paret recorded his impression that the plaintiff has
‘‘a large effusion likely secondary to his rather severe
degenerative arthritis.’’ The note stated that the plaintiff
was ‘‘considering surgical options of a total knee
replacement as I think there is very little else that we
can offer other than the very conservative management
treatment course which has been ineffective so far.’’

In his March 19, 2012 office note, Paret recorded his
impression that the plaintiff ‘‘has a huge effusion and
a moderately severe degenerative arthritis as well as
[X]-rays indicating medial joint line closure.’’ Paret
noted his recommendation of a knee replacement and
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stated that the plaintiff was due to return in July, at
which time Paret believed there would be ‘‘no further
ability to prescribe narcotic agents as a long-term solu-
tion to knee degenerative joint disease.’’ In a July 13,
2012 office note, Paret recorded the plaintiff’s chief
complaint as ‘‘[b]ilateral knee degenerative joint dis-
ease,’’ indicated ‘‘extreme tenderness’’ in the plaintiff’s
left knee, and stated that ‘‘[r]eview of the [X]-rays show
moderately severe degenerative arthritis.’’ In an August
21, 2012 office note, Paret recorded the plaintiff’s chief
complaint as ‘‘[k]nee pain on the left side.’’ Paret stated
that the plaintiff ‘‘had a [work-related] injury and [is]
still having significant issues with both lower extremit-
ies which are both work injuries.’’ Paret recorded his
impression of ‘‘[b]ilateral knee degenerative joint dis-
ease’’ and stated that the plaintiff was ‘‘considering
timing of a total knee replacement which is believed
will be his ultimate solution for his current situation,
pain and his [workers’ compensation] injury.’’ In a
November 27, 2012 office note, Paret wrote that ‘‘[t]here
is a definite medial joint line narrowing, tenderness
and osteophytes are palpable underneath of the skin.’’
Paret’s recommendation stated: ‘‘With bilateral knee
degenerative joint disease . . . that he has elected at
this point to pursue the avenue of a total knee replace-
ment . . . .’’

The commissioner also had before him Lena’s medi-
cal report dated August 1, 2012. Lena described the
plaintiff as having ‘‘a long-standing history of problems
with his knee’’ and stated that the plaintiff ‘‘had prior
left knee surgery done in 1973 during which he had a
large open incision and an open medial meniscectomy.’’
Lena recorded the plaintiff’s description of an incident
‘‘that occurred on [January 19, 2012] where his knee
appeared to just swell up on him. He describes a swell-
ing of both the left and right knee after two [twelve] hour
shifts at work. He notes that his work as a machinist
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was very demanding on his knees especially as his age
advanced. He describes having to pull heavy objects,
bending over, kneeling often. He describes having to
push large heavy carts and racks of gears on the floor.’’
Lena stated: ‘‘After the described injury date of [January
19, 2012], he did follow up with Dr. Ronald Paret, who
felt that it was a work-related injury, that although he
did have significant damage to the knee from previous
injury, he felt that this was an aggravation of his underly-
ing condition.’’ Lena reported that an MRI revealed,
inter alia, ‘‘advanced tricompartmental osteoarthritis
[and] large joint effusion . . . .’’ Lena’s assessment was
that the plaintiff’s open meniscectomy in 1973 on the
left side and the arthroscopic meniscectomy in 1985
were ‘‘significant contributing factors to his progressive
arthritic changes in the knees and his need for knee
replacements . . . .’’ Lena stated: ‘‘The right one I do
believe is related [to] a work-related injury specifically
the 1985 injury during which the meniscus was removed
which has led to progressive deterioration and arthritic
changes that he is currently experiencing, and the left
one related to 1973 incident with an open medial menis-
cectomy the predication for a progression of arthritic
changes, is he has progressed as one would expect to
his bone-on-bone contact.’’ Lena concluded: ‘‘I believe
that the previous meniscectomies were the substantial
contributing factor to his development for arthritic
changes and has led to the chronic degenerative
changes that he currently has and that is the major
cause for the need for the knee replacement and not
the pushing and pulling from January of 2012.’’

In a letter dated December 16, 2012, Paret responded
to Lena’s evaluation and offered his own opinions. Paret
stated that the plaintiff ‘‘has been responsible as a
machinist [for the defendant] for pulling very heavy
loads weighing up to 1400 pounds on pull carts with
no mechanical assistance, sometimes for fairly long
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distances of almost 100 yards.’’ He further described
the plaintiff’s work activities as ‘‘heavy pulling and push-
ing of pallets of engine and turbine parts weighing 800
to 1400 pounds . . . .’’ Paret explained that the ‘‘open
left-sided medial meniscectomy from 1973 and arthros-
copic meniscectomy on the right side . . . both are
significant contributing factors to his progressive
arthritic changes of his knee on both sides.’’ He offered
his opinion that the plaintiff’s ‘‘original work injury from
[1972] . . . has been actually aggravated by’’ his work-
ing at the defendant, stating that ‘‘I believe that this is
a work injury not wholly and exclusively related to [the
defendant].’’ Paret stated his opinion that both knees
are ‘‘work-related,’’ with the left knee ‘‘related to a
Honda [workers’ compensation] injury and then subse-
quent aggravation working’’ at the defendant. Paret con-
cluded by stating: ‘‘It is in my opinion illogical to opine
that the 1985 injury at [the defendant] and subsequent
pulling and pushing activities are a contributing factor
to his right-sided knee issue but that the same pulling
and pushing is not related to his left knee degenerative
arthritis which did start as a workers’ compensation
injury for Honda . . . .’’

In a January 22, 2013 office note, Paret stated that
‘‘[e]xamination of both knees shows significant degen-
erative arthritic changes’’ and noted that the left knee
had ‘‘a moderately severe effusion today.’’ In a February
7, 2014 office note, Paret stated that the plaintiff had
experienced ‘‘two weeks of significant increasing pain
where he indicates he has ‘a complete breakdown’ of his
knees.’’ Paret stated that ‘‘[p]revious [X]-rays indicate
severe bilateral degenerative changes of his knees. His
left is much more severe than the right. . . . [A]t this
point in time he has elected a total joint replacement
. . . .’’

In an April 4, 2014 office note, Paret stated that the
plaintiff had ‘‘failed nonsteroidal anti-inflammatory
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agents of three different varieties’’ and is pursuing a
total knee replacement. He noted that the plaintiff ‘‘is
unable to pursue his normal and usual activities because
of his rather severe degenerative changes in both
knees.’’ In a February 6, 2015 office note, which was
subsequent to the plaintiff’s right knee replacement,
Paret stated that ‘‘[h]is persisting issue is his left knee
which is also due to a [w]orkers’ [compensation] epi-
sode with AIG dating back to 1972 and he is having at
least as much difficulty, if not more, on the left now
than he is on the right.’’ Paret stated that ‘‘X-rays of the
left knee show severe degenerative arthritis of this left
knee, particularly medial joint line and patellofemoral
articular surface with osteophytes throughout the
knee.’’ Paret stated that the plaintiff was ‘‘strongly con-
sidering surgical intervention as soon as possible which
in my opinion obviously dates back to his [1973] open
meniscectomy and [w]orkers’ [c]ompensation injury
also at AIG as previously mentioned, which apparently
surgery was done by Dr. Richard Campbell-Jacobs.’’

The commissioner also had before him Lena’s deposi-
tion testimony. Lena testified as to the general conse-
quences of a complete meniscectomy, stating that it
normally leads to the need for a total knee replacement.
He testified that if he were giving a rating following a
meniscectomy, he would ‘‘include in the rating the fact
that the patient would in their lifetime require a knee
replacement at an earlier time frame secondary to the
injury and subsequent complete meniscectomy.’’

When asked whether the plaintiff related to Lena any
specific injuries following the 1972 and 1985 incidents,
Lena replied that the plaintiff ‘‘denie[d] any other issues
except for the [January 19, 2012 incident] where he just
had increased swelling in the knee after working twelve
hour shifts.’’ Lena testified that the plaintiff was a candi-
date for knee replacement. He explained that he looks
at the radiographic parameters to see whether someone
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is a candidate for a knee replacement, and noted that
‘‘[s]ome people with this much arthritis have no pain
and you get the X-rays and you’re very surprised that
they have no discomfort.’’8 Lena testified that his physi-
cal examination of the plaintiff revealed the ‘‘palpable
osteophytes, some swelling inside his knee, 2+ effusion
on the left hand side, crepitation, which is when you
wear through the lamina splendens you get grinding in
the knee. And so it was basically an arthritic knee.’’

When asked whether the injury the plaintiff sustained
in 1972, was a substantial contributing factor in the
plaintiff’s current condition, Lena responded: ‘‘Yes. I
believe the total meniscectomy that he had in 1973, at
that point in time, if I did a rating on his knee, it would
have indicated that in his lifetime he would get a knee
replacement at an earlier stage than if he did not have
that injury.’’ He further testified that if the plaintiff ‘‘did
not have the [1972] injury and he worked a couple
twelve hour shifts at [the defendant] in 2012, I do not
think he would have the same arthritic changes nor a
need for knee replacement.’’ He concluded that the
plaintiff’s work at [the defendant] was ‘‘a contributing
factor, but . . . [not] a substantial contributing factor.
I think the substantial contributing factor is the
[1972] injury.’’

When asked whether Paret believed that the plain-
tiff’s work activities were a substantial contributing
factor in the plaintiff’s need for total knee replacement,
Lena testified: ‘‘He’s kind of going back and forth a little
bit about it. If he’s going to say that, then he would say
that anyone in [the plaintiff’s] position would therefore
get a knee replacement if they’re employed there for
the same amount of time. . . . That’s why when I say

8 When asked whether the plaintiff told Lena what course of treatment
he wanted to pursue, Lena replied: ‘‘I don’t recall exactly what he said. As
you know, during an employer/respondent examination, we don’t discuss
too much.’’
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if someone gets a total meniscectomy, I guarantee that
they’ll get a knee replacement in the earlier stage. I
anticipate that there are other people employed by [the
defendant] in his position that are not getting knee
replacements. So, for that to be the substantial contrib-
uting factor I don’t think is correct.’’ He summarized:
‘‘Is there any contributing factor from his occupation?
Absolutely. But it is certainly not the main or substantial
contributing factor to it.’’

When asked whether the plaintiff’s work accelerated
his need for a knee replacement, Lena stated that ‘‘[i]t
is possible especially if there is a significant exciting
event.’’ He further stated that he was ‘‘actually impres-
sed that he made it as long as he did. Because after the
[1973] meniscectomy, I would have expected severe
arthritis within ten years, and I guarantee he had it. But
he lived with it and he still continues to live with it.’’
In response to a question as to whether he agreed with
Paret, Lena testified: ‘‘It’s pretty close. He seems to feel
that the significant contributing factor is just the work in
between the work at [the defendant]. What he’s saying
is that anyone in his position will get knee replacements
period. When you hire someone you put money aside
for knee replacements, and I disagree with that.’’

The commissioner also had before him the plaintiff’s
testimony, both during his deposition, taken in 2012,
and at the hearing, held in 2015. The plaintiff testified
as to his injury in 1972, and surgery in 1973. He testified
that, following his surgery, he occasionally had soreness
in his left knee but no swelling until January, 2012. The
plaintiff testified to his work activities at the defendant.
Specifically, during his deposition, he described his
work for twenty-six years on the Springfield grinder,
in which position he was responsible for ‘‘cutting what-
ever parts they needed to be cut.’’ The plaintiff
explained the process for retrieving fixtures, which
served as a base for the part. The fixtures were changed
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for every job. The plaintiff described the fixtures as
weighing between 500 and 1400 pounds.9 He was
responsible for retrieving the fixtures from a fixture
crib located approximately 100 yards away. He testified:
‘‘If we couldn’t get a tow motor operator to get it, we
would go up there with a pallet jack or a floor jack and
lift it up and bring it down to the machine, you know,
pull it down, so.’’ The plaintiff explained that the pallet
jack, alternatively called a floor jack, pump jack, or
hand truck, is a hydraulic jack that you pump with your
foot. The plaintiff stated that he moved the 1400 pound
fixture approximately 20 to 30 times during his career.
With respect to the lighter fixtures, the plaintiff testified
that, ‘‘once we got them down, we’d store them across
the aisle so we wouldn’t have to move them or nobody
would have to get them. But in order to set up the job
you would have to get a pallet jack and go get the
fixture which was across the aisle because the crane
couldn’t get to that position to lift up the fixture.’’ He
testified that he would get the fixture from across the
aisle every day, sometimes two or three times per day
depending on the jobs to be performed. He explained
the process of moving the fixture into place for the
crane to pick it up and then setting up the machine,
including putting the fixture in and loading the part.

With respect to the parts, the plaintiff testified in his
deposition that ‘‘the parts would go [800 to 900]
pounds,’’ and that he would bring the part in ‘‘on a hand
truck, put that in the aisle, unload that, climb up six
. . . stairs, load that up onto the fixture, and adjust
everything on the machine, guards and stuff, and set
up and make the cut.’’ The plaintiff confirmed that he

9 Specifically, he testified: ‘‘On the housings, on the transmission housings
on the Blackhawk, that was the heaviest fixture. That was 1400 pounds.
They did make a smaller one and lighter one down to probably, down to
probably 500 pounds later on, probably 10 years ago. The fixtures for the
main rotors for like our largest aircraft, which was the CH53’s and stuff,
those fixtures were up to [1000] pound weights.’’
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moved parts weighing 600 to 700 pounds by himself
using just a hand truck, which he described as a pal-
let jack.

The plaintiff testified before the commissioner that
his work in the gear room was a ‘‘physically demanding
job.’’ He was responsible for pushing racks of gears
weighing 800 pounds from one room to another, approx-
imately 100 yards distance. The plaintiff also explained
his work with a blank checker, which he described as
an approximately 1000 pound tool used to measure
gears. He testified that because the wheels on the blank
checker were too small and had flat spots on them, he
had to exert himself to get the blank checker moving.
He explained that he did have help to move the blank
checker and that he also would help other people push
the blank checker. Overall, the plaintiff explained that
his work in the gear room was physically lighter than
his work on the Springfield grinder.

The plaintiff described the incident in January, 2012,
that led to his knees swelling. He testified in his deposi-
tion that he had been ‘‘moving gears from one gear
room to the large gear cell. Just over the course of the
night, the second night . . . both of my knees swelled
up, blown up. I moved a blank checker that checks
gears out of the way, moved that from one room to
another. Doesn’t roll very easily. It generally takes two
people, but I guess I was feeling good. You know, you
only get the burning sensation in your knee, you don’t
get the extreme pain. Moving large stacks of gears
around so I could get gears to my machine to set them
up and run. But by the end of—started working the
[twelve hour] day on Wednesday . . . [b]y the end of
Thursday night, both of my knees were swollen up.’’
He testified that he went to see Paret on February 8,
2012, and Paret drained his left knee. When asked
whether Paret told the plaintiff that the overwhelming
issue was arthritis in his knees, the plaintiff responded
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that Paret ‘‘explained to me that it was a bone on bone
contact on both knees.’’

Having received the foregoing evidence, the commis-
sioner made the following findings: ‘‘The [plaintiff] had
a left knee meniscectomy on November 26, 1973. . . .
The left knee meniscectomy in 1973 was a substantial
contributing factor in the [plaintiff’s] development of
arthritis. . . . The [plaintiff’s] repetitive work activities
of climbing up and down stairs while carrying heavy
parts and fixtures, setting up a grinder while reaching
and leaning on one foot, extensive pushing, pulling,
reaching and lifting of heavy parts, acted in substantially
and permanently aggravating his underlying and preex-
isting left knee condition, resulting in the need for a
total left knee replacement on February 19, 2015. . . .
The [plaintiff’s] testimony regarding his physical condi-
tion and work activities was credible and persuasive.
. . . The opinions of . . . Paret were more persuasive
than those of . . . Lena, especially with regard to the
impact of the [plaintiff’s] work activities on his ultimate
need for left total knee replacement.’’

In its decision following the defendant’s appeal, the
board first stated that it was not persuaded that it was
necessary for the commissioner to rely on expert opin-
ion in order to determine that the plaintiff’s workplace
activities had substantially and permanently aggravated
his left knee condition, and it performed an analysis
under Garofola v. Yale & Towne Mfg. Co., supra, 131
Conn. 574. See footnote 2 of this opinion. However, the
board also stated that ‘‘the medical record is not devoid
of support for the commissioner’s conclusions relative
to the role played by the [plaintiff’s] repetitive work-
place activities.’’ It ultimately described the record as
reflecting ‘‘some limitations in the medical evidence
relevant to that particular issue.’’
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A

In support of its claim on appeal that the board erred
in affirming the commissioner’s finding that the need
for the plaintiff’s knee replacement was due to repeti-
tive work activities, the defendant first argues that Par-
et’s opinions were not expressed with reasonable medi-
cal probability. The plaintiff responds that ‘‘Paret’s
opinion that the repetitive trauma caused by the plain-
tiff’s work for the defendant, in the setting of prior
bilateral meniscectomies, was a significant contributing
factor to the need for arthroplasty for both knees was
expressed with certainty, without expressions of con-
jecture or speculation.’’ We agree with the plaintiff.

We first discuss the general requirement of causation
in workers’ compensation cases. ‘‘To recover under the
[Workers’ Compensation Act, General Statutes § 31-275
et seq.], an employee must meet the two part test
embodied in . . . § 31-275, namely, that the injury
claimed arose out of the employee’s employment and
occurred in the course of the employment. . . . [I]n
Connecticut traditional concepts of proximate cause
constitute the rule for determining . . . causation [in
a workers’ compensation case]. . . . An actual cause
that is a substantial factor in the resulting harm is a
proximate cause of that harm. . . . The finding of
actual cause is thus a requisite for any finding of proxi-
mate cause.’’ (Citation omitted; internal quotation
marks omitted.) Marandino v. Prometheus Pharmacy,
294 Conn. 564, 591, 986 A.2d 1023 (2010). ‘‘[T]he deter-
mination of whether the substantial factor test has been
satisfied is a question of fact. . . . If reasonable minds
can disagree as to whether the [claimant] has satisfied
her burden of establishing proximate cause . . . we
will not disturb the commissioner’s finding even if we
might reach a different conclusion.’’ (Citation omitted;
internal quotation marks omitted.) Wilson v. Maefair
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Health Care Centers, 155 Conn. App. 345, 355, 109 A.3d
947 (2015).

For expert medical opinion to be admissible in estab-
lishing causation, it must be based on reasonable proba-
bilities. In Struckman v. Burns, 205 Conn. 542, 554–55,
534 A.2d 888 (1987), our Supreme Court rejected the
proposition that an expert must use certain formulaic
words to state an opinion and explained: ‘‘Expert opin-
ions must be based upon reasonable probabilities rather
than mere speculation or conjecture if they are to be
admissible in establishing causation. . . . To be rea-
sonably probable, a conclusion must be more likely
than not. . . . Whether an expert’s testimony is
expressed in terms of a reasonable probability that an
event has occurred does not depend upon the semantics
of the expert or his use of any particular term or phrase,
but rather, is determined by looking at the entire sub-
stance of the expert’s testimony. . . . When reports
are the substitute for testimony, the entire report should
be examined, not only certain phrases or words.’’ (Cita-
tions omitted.)

Considering Paret’s records as a whole, we agree with
the plaintiff that his opinion was based on a reasonable
probability. Paret’s opinion is most succinctly stated in
his December 16, 2012 letter, referenced by the commis-
sioner in his findings, responding to Lena’s examination.
Lena had concluded that the plaintiff’s need for a left
knee replacement was related to the 1973 open medial
meniscectomy. Specifically, Lena concluded that ‘‘the
previously meniscectomies were the substantial con-
tributing factor to his development for arthritic changes
and has led to the chronic degenerative changes that
he currently has and that is the major cause for the
need for the knee replacement and not the pushing and
pulling from January of 2012.’’ Paret responded that
the plaintiff’s original work injury from 1972 ‘‘has been
actually aggravated by his working at [the defendant].’’
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He described the plaintiff’s work as ‘‘subsequent heavy
pulling and pushing of pallets of engine and turbine
parts weighing 800 to 1400 pounds,’’ explaining that
such work was a significant contributing factor to the
plaintiff’s right knee injuries.10 He then remarked that
it was illogical to opine that the pulling and pushing
activities were a ‘‘contributing factor’’ to his right knee
injury but that the ‘‘same pulling and pushing is not
related to his left knee degenerative arthritis . . . .’’11

Other of Paret’s notes reflect his opinion as to the con-
nection between the plaintiff’s workplace activities and
the aggravation of his arthritis. For example, on Febru-
ary 8, 2012, Paret wrote, in an office note also referenced
by the commissioner in his findings, that the plaintiff’s
‘‘moderately severe degenerative joint disease’’ had
been ‘‘aggravated now by his work-related injury,’’ and
referenced the twelve hour days pushing racks of gears.
Thus, we are satisfied that his opinion was based on a
reasonable probability.

The defendant points to two notations in Paret’s
records that were not referenced by the commissioner
in his findings. First, it cites Paret’s February 15, 2012
notation: ‘‘[A]lthough [the plaintiff] does have signifi-
cant meniscal tears, I believe his overwhelming issue
is the arthritis.’’ Second, it cites Paret’s February 6,
2015 notation: ‘‘[The plaintiff] is, at this point, strongly
considering surgical intervention [on his left knee] as
soon as possible which in my opinion obviously dates
back to his [1973] open meniscectomy . . . .’’

10 See footnote 5 of this opinion.
11 The defendant, in its principal brief before this court, states that ‘‘[t]here

is no evidence in the record that the [defendant] acknowledged repetitive
trauma with respect to the right knee notwithstanding . . . Paret’s com-
ments to counsel. The rationale on the right total knee replacement is
different and not relevant, and the resolution of the right knee claim should
have no bearing on the analysis of the left knee claim.’’ We note Paret’s
reference to the right knee only because it contextualizes his discussion of
the pushing and pulling activities as aggravating the plaintiff’s arthritis in
his left knee.
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We are not persuaded that Paret’s references to
arthritis as the ‘‘overwhelming issue’’ and the plaintiff’s
need for surgery as dating back to the meniscectomy
render his entire opinion speculative. More specifically,
Paret’s references to the plaintiff’s meniscectomy and
resulting arthritis are not inconsistent with an opinion
that his workplace activities constituted a substantial
contributing factor to the plaintiff’s need for surgery
because they aggravated the plaintiff’s preexisting con-
dition. ‘‘It is well established that an employer takes
the employee in the state of health in which it finds the
employee. . . . [A]n injury received in the course of
the employment does not cease to be one arising out
of the employment merely because some infirmity due
to disease has originally set in action the final and
proximate cause of the injury. . . . If the injury is the
cause of the disability, it is compensable even though
such an injury might not have caused the disability if
occurring to a healthy employee or even an average
employee.’’ (Citation omitted; internal quotation marks
omitted.) Wilson v. Maefair Health Care Centers, supra,
155 Conn. App. 356 n.9.

The defendant relies on the decision of the board in
Ivan-Marrotte v. State, No. 3599, CRB 02-97-04 (July
28, 1998), which is distinguishable from the present
case. In Ivan-Marrotte, the plaintiff was in the course
of her employment when she chased a group home
client over a wall and landed on her left leg. She later
claimed that she developed right leg problems as a
result of the left leg injury. The commissioner con-
cluded that the plaintiff’s phlebitis in her right leg was
caused by the injury to her left leg. The board reversed
the decision of the commissioner, finding it unsup-
ported by the medical evidence. The board noted that
the doctor who offered an opinion on the plaintiff’s
condition had testified during his deposition that ‘‘there
certainly is a lot of room for speculation’’ as to what
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led up to the plaintiff’s right leg symptoms, conceded
that reasonable doctors trained in vascular conditions
might disagree on the medical cause of the plaintiff’s
right leg symptoms, and stated that ‘‘[i]t would be very
difficult to tell’’ whether jumping off the wall caused
the plaintiff’s right leg symptoms. In contrast with the
expert’s testimony in Ivan-Marrotte, Paret’s opinion in
the present case lacked the equivocal language of an
opinion improperly based on speculation and conjec-
ture. Indeed, Paret opined that the plaintiff’s original
work injury from 1972 ‘‘has been actually aggravated
by his working at [the defendant].’’

The defendant argues that ‘‘[t]he only medical opinion
in the record that was expressed with reasonable medi-
cal probability was . . . Lena, who was of the opinion
that [the] plaintiff’s work activities were not a substan-
tial contributing factor in permanently aggravating [the]
plaintiff’s degenerative disease.’’ (Emphasis omitted.)
The commissioner, however, found Paret’s opinion
more credible and persuasive than that of Lena. It is
well established that ‘‘[i]t is the quintessential function
of the finder of fact to reject or accept evidence and
to believe or disbelieve any expert testimony. . . . The
trier may accept or reject, in whole or in part, the
testimony of an expert.’’ (Internal quotation marks omit-
ted.) Chesler v. Derby, 96 Conn. App. 207, 218, 899 A.2d
624, cert. denied, 280 Conn. 909, 907 A.2d 88 (2006).

Accordingly, we conclude that Paret’s opinion that
there was a causal relationship between the plaintiff’s
employment and his need for surgery was expressed
within a reasonable degree of medical probability.

B

The defendant next argues that the commissioner’s
causation finding was not supported by competent med-
ical evidence because Paret incorrectly assumed that
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the pulling of 800 to 1400 pound parts was performed
on a regular basis. We disagree.

The following additional facts are relevant. Paret, in
his December 16, 2012 letter, described the plaintiff’s
work activities as ‘‘heavy pulling and pushing of pallets
of engine and turbine parts weighing 800 to 1400
pounds.’’ Paret also stated, in that same correspon-
dence, that the plaintiff ‘‘has been responsible as a
machinist [for the defendant] for pulling very heavy
loads weighing up to 1400 pounds on pull carts with
no mechanical assistance, sometimes for fairly long
distances of almost 100 yards.’’12 The commissioner, in
his findings, referenced the plaintiff’s testimony that he
retrieved the 1400 pound part approximately 20 to 30
times in his career and that when he could not get a
tow motor operator to get the fixture, he would need to
do so with a pallet jack or floor jack. The commissioner
further referenced the plaintiff’s testimony regarding
his retrieval of the fixtures stored across the aisle from
the grinder. Depending on the job, he would need to

12 The parties dispute whether the plaintiff had the benefit of ‘‘mechanical
assistance’’ in retrieving the fixtures. With respect to retrieving the fixtures
from the fixture crib, the commissioner found that ‘‘if he couldn’t get a tow
motor operator to get the fixture, he would need to do so with a pallet jack
or floor jack.’’ With respect to retrieving the fixtures stored across the aisle,
which task would be performed approximately two or three times per day,
the commissioner found that the plaintiff used a pallet jack. The plaintiff
further testified that he would pull parts weighing 800 to 900 pounds using
a hand truck.

In his deposition, the plaintiff was asked what a hand truck is, and he
responded, ‘‘A hand truck is like a pallet jack.’’ He testified that it ‘‘lifts the
pallet’’ and then ‘‘you pull it.’’ He confirmed that he would move it with his
own power. The defendant mentions in its brief that Paret’s opinion was
premised on the plaintiff pushing and pulling heavy fixtures ‘‘without
mechanical assistance,’’ however, we note that Paret’s full statement pro-
vides that the plaintiff was ‘‘responsible . . . for pulling very heavy loads
weighing up to 1400 pounds on pull carts with no mechanical assistance
. . . .’’ (Emphasis added.) We see no conflict among Paret’s opinion, the
plaintiff’s testimony, and the commissioner’s findings with respect to the
assistance available to the plaintiff to move the fixtures and parts.
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retrieve the part two or three times per day and use a
pallet jack to position the fixture so that a crane could
lift it onto the grinder. The commissioner found the
plaintiff’s testimony regarding his work activities credi-
ble and persuasive.

In reviewing the defendant’s argument, we consider
our Supreme Court’s decision in Marandino v. Pro-
metheus Pharmacy, supra, 294 Conn. 588, instructive.
In Marandino, our Supreme Court considered whether
the commissioner properly relied on a medical report
from the plaintiff’s attending physician in determining
that the plaintiff’s knee injury was compensable. The
defendant had contended that the report was not sup-
ported by competent evidence on which the commis-
sioner could rely. Id. The report stated the opinion of
the plaintiff’s attending physician that the plaintiff’s
knee injury, which she sustained while falling down the
stairs at her home, was caused by a previous, work-
related arm injury. Id., 569–70, 588. Specifically, the
record contained an April, 2002 letter authored by the
plaintiff’s attending physician that provided: ‘‘I am
responding to your . . . correspondence regarding
your client and my patient, [the plaintiff]. Please be
advised that we have recommended surgery and this
dates back to [February, 2002]. I talked specifically with
the [plaintiff] that she had an osteochondral lesion [in
her knee]. This is a direct result of her previous work-
related trauma and as such is a continuation of her
ongoing problems. This does not represent a new condi-
tion.’’13 (Emphasis omitted; internal quotation marks

13 The record in Marandino also contained a November, 2000 note
authored by the plaintiff’s treating physician that stated: ‘‘I feel that there
is [a] direct related cause of the knee injury to the right elbow pre-existing
problem.’’ (Emphasis omitted; internal quotation marks omitted.) Maran-
dino v. Prometheus Pharmacy, supra, 294 Conn. 588. This court and our
Supreme Court declined to address the defendant’s claim on appeal that
the November, 2000 note improperly was admitted into evidence, on the
basis that it was cumulative of the April, 2002 letter, to which the defendants
had not objected. Id., 588 n.13.
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omitted.) Id., 588. The commissioner determined that
the attending physician had reported that the knee
injury was caused by the arm injury and found such
report, which was uncontradicted, persuasive. Id., 589–
90.

On appeal, this court determined that the expert med-
ical evidence in the record was not competent, in that
it was grounded in speculation and conjecture. Maran-
dino v. Prometheus Pharmacy, 105 Conn. App. 669,
680, 939 A.2d 591 (2008), rev’d in part, 294 Conn. 564,
986 A.2d 1023 (2010). Specifically, this court stated that
there was nothing in the attending physician’s reports
‘‘to suggest that the arm injury, rather than some other
source, was a substantial factor in bringing about the
knee injury’’; id.; and that the physician’s opinion
regarding causation was ‘‘merely a statement devoid of
a basis in fact . . . .’’ Id., 681.

Our Supreme Court reversed in part the judgment of
this court, concluding that the attending physician’s
expert opinion was competent despite his failure to
include supporting medical facts. Marandino v. Pro-
metheus Pharmacy, supra, 294 Conn. 594. It first
explained that ‘‘the facts on which an expert relies
for his medical opinion is relevant to determining the
admissibility of the expert opinion, but once determined
to be admissible, there is no rule establishing what
precise facts must be included to support an expert
opinion.’’ Id. It then stated that ‘‘[o]nce [the expert’s]
report was admitted into evidence, the trier of fact—
the commissioner—was free to determine the weight
to be afforded to that evidence.’’ Id. The court noted
that ‘‘[i]f the defendants sought to challenge the credibil-
ity or weight to be afforded to [the attending physi-
cian’s] expert opinion of causation they could have
done so by deposing him prior to the hearing or calling
him as a witness at the hearing.’’ Id. The defendants
had done neither. Accordingly, the court determined
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that the commissioner’s reliance on the attending physi-
cian’s expert opinion was reasonable. Id.

We conclude in the present case that the commis-
sioner had before him competent medical evidence
from which he could find a causal relationship between
the plaintiff’s work activities and his need for surgery.14

Specifically, the commissioner had before him the
records of the plaintiff’s treating physician, Paret, in
which he reported the plaintiff’s condition, symptoms,
and course of treatment. See Keenan v. Union Camp
Corp., 49 Conn. App. 280, 285, 714 A.2d 60 (1998) (letters
and reports from treating physician that detailed plain-
tiff’s medical condition, symptoms, and course of treat-
ment was competent evidence to support commission-
er’s finding that fall down stairs at plaintiff’s residence

14 The defendant relies on Avino v. Stop & Shop Supermarket Cos. LLC/
Ahold USA, No. 5820, CRB 3-13-2 (February 10, 2014) as setting forth the
type of medical evidence required to establish work-related aggravation of
preexisting arthritis such as the plaintiff had in the present case. In that
case, the commissioner found that the plaintiff’s preexisting osteoarthritis
was ‘‘ ‘accelerated by the employment activity’ ’’ and, therefore, that his
injury was compensable. The plaintiff had undergone medial and lateral
open meniscectomies when he was a teenager, and his treating physician
testified that these procedures typically lead to osteoarthritis. The plaintiff
began treating forty years following the surgeries for bilateral knee pain, at
which time his physician diagnosed him as suffering from bilateral end-
stage degenerative joint disease of the knees. The physician testified that
the heavy work performed by the plaintiff as a meat cutter had exacerbated
his knee symptoms. He described the arthritic changes in the plaintiff’s
knees as ‘‘ ‘probably multifactorial,’ ’’ and opined that the plaintiff probably
would have developed significant arthritis in his knees ‘‘ ‘whether or not he
worked as a meat cutter.’ ’’ However, he further opined that the work activi-
ties of the plaintiff, particularly heavy lifting and deep squatting, likely had
‘‘ ‘aggravated his underlying condition and required him to have replacement
earlier than he potentially would have had he had a more sedentary job.’ ’’
Another physician performed a medical examination at the request of the
defendant and determined that the plaintiff’s duties as a meat cutter had
aggravated his osteoarthritis but were not a substantial contributing factor
in its development.

The board found that the record provided ‘‘ample support’’ for the commis-
sioner’s conclusion that the plaintiff’s job duties were a significant contribut-
ing factor to his need for knee replacement surgery.

We agree with the defendant that the medical evidence presented in Avino
is stronger than that presented before the commissioner in the present case.
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was caused by leg weakness resulting from workplace
injury). Contained in those records was Paret’s expert
opinion that the plaintiff’s knee injury was causally
related to his work. The defendant did not object to
the admission of Paret’s records into evidence, nor did
it depose Paret prior to the hearing or call him as a
witness at the hearing. As in Marandino, once Paret’s
reports were admitted into evidence, ‘‘the trier of fact—
the commissioner—was free to determine the weight
to be afforded to that evidence.’’ Marandino v. Pro-
metheus Pharmacy, supra, 294 Conn. 594. Although the
defendant sought to challenge Paret’s opinion with the
deposition transcript of Lena, the commissioner found
Paret’s opinion more persuasive. Accordingly, we can-
not conclude that the commissioner’s reliance on Par-
et’s expert opinion was unreasonable.

Moreover, the defendant’s contention that the plain-
tiff only retrieved the heaviest of the fixtures—the 1400
pound fixture—on 20 to 30 occasions over the course
of his career does not necessitate a determination that
Paret’s opinion was incompetent. First, although the
board recognized that Paret’s opinion regarding causa-
tion ‘‘does appear to be primarily based on his under-
standing that the claimant was responsible for pushing
and pulling heavy fixtures,’’ we do not construe Paret’s
opinion as limited to the pushing and pulling of the
1400 pound fixture. It is significant that Paret, in the
same communication referencing the ‘‘heavy pulling
and pushing of pallets of engine and turbine parts
weighing 800 to 1400 pounds,’’ also described the plain-
tiff’s duties as pushing and pulling parts weighing up
to 1400 pounds. Paret opined that heavy pushing and
pulling contributed to the plaintiff’s left knee degenera-
tive arthritis. This opinion is consistent with Paret’s
initial assessment that the effusions in the plaintiff’s

We disagree, however, that the medical evidence in the present case was
so lacking that it could not support the commissioner’s finding of causation.
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knees were work-related and caused by the plaintiff
pushing large heavy carts and racks of gears on the floor
during back-to-back twelve hour shifts, as reported to
Paret by the plaintiff. We conclude therefore, in line
with Marandino, that Paret’s opinion was not incompe-
tent for lack of supporting facts.

In addition to the competent medical evidence sup-
porting the commissioner’s finding of causation, we
also look to the other evidence in the record. Our
Supreme Court in Marandino explained that ‘‘it is
proper to consider medical evidence along with all
other evidence to determine whether an injury is related
to the employment.’’ (Emphasis in original.) Marandino
v. Prometheus Pharmacy, supra, 294 Conn. 595. The
court determined that the plaintiff’s testimony regard-
ing the circumstances of her injury ‘‘corroborated [the
expert’s] medical opinion.’’ Id. Considering the expert
opinion ‘‘along with the other evidence,’’ the court con-
cluded that the commissioner properly determined that
the plaintiff’s knee injury was causally related to her
employment. Id.

In the present case, the plaintiff testified extensively,
both at his deposition and at the hearing, as to his
workplace activities, and the commissioner referenced
such testimony in his findings. Specifically, the commis-
sioner referred to the plaintiff’s testimony regarding the
retrieval of the 1400 pound fixture on 20 to 30 occasions,
his retrieval of other heavy fixtures stored directly
across the aisle from the grinder, a task that the plaintiff
might perform 2 or 3 times per day, and the pushing
of carts with heavy parts on a regular basis. This testi-
mony, found credible by the commissioner, corrobo-
rated Paret’s opinion with respect to the extensive push-
ing and pulling of heavy parts as part of the plaintiff’s
workplace activities.15 See Glenn v. Stop & Shop, Inc.,

15 In its reply brief, the defendant contends that ‘‘[w]hile . . . Paret was
of the opinion moving up to the 1400 pound parts aggravated the plaintiff’s
left knee condition, this is at best an undefined aggravation.’’ It maintains
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168 Conn. 413, 419, 362 A.2d 512 (1975) (commissioner’s
finding that repetitive heavy lifting required by employ-
ment was causally connected with degenerative disc in
plaintiff’s lower lumbar spine was not so unreasonable
as to justify judicial interference, where treating physi-
cian testified that there was causal connection between
heavy lifting and plaintiff’s condition and plaintiff testi-
fied as to nature of his work, his increasing pain, and
his ultimate disability).

Accordingly, we conclude that the commissioner had
before him competent medical evidence in the form of
Paret’s records.16

C

We next turn to the defendant’s contention that the
commissioner improperly referenced work activities as

that there is no comment from Paret that the plaintiff’s work activities
‘‘permanently aggravated his left knee condition.’’ The defendant states that
‘‘a left knee effusion was present’’ in February, 2012, but that the effusion
had resolved by the time of surgery in February, 2015. We note, however,
that Paret’s records indicate that he had recommended surgery as early as
February, 2012, and that, by March 14, 2012, the plaintiff was considering
surgical options of a total knee replacement because Paret thought that
‘‘there is very little else that we can offer other than the very conservative
management treatment course which has been ineffective so far.’’

16 We note here the defendant’s claim on appeal that the board’s decision
‘‘represents a departure from the procedure which guides all counsel within
the [workers’ compensation] system on a daily basis.’’ See footnote 2 of
this opinion. In support of this claim, the defendant argues that the board
has ‘‘misapplied the reference in Murchison [v. Skinner Precision Indus-
tries, Inc., supra, 162 Conn. 152] with respect to the concept of considering
medical evidence along with other evidence to determine whether an injury
is related to the employment. . . . The court did not suggest that an opinion
expressed with reasonable medical probability as to whether the work
activity was a substantial contributing cause was no longer necessary.
Rather, competent and probative medical testimony is necessary which is
then viewed through the lens that considers the other evidence produced
in the case.’’ (Citation omitted.) Because we conclude that the commissioner
had before him competent medical evidence, we need not address the defen-
dant’s argument that it is improper to supplement incompetent medical
evidence with other evidence.
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‘‘substantially and permanently aggravating [the plain-
tiff’s] underlying and preexisting left knee condition’’
that were not commented on by Paret. We preface our
discussion by reiterating that we already have con-
cluded that the commissioner’s ultimate determina-
tion—that the plaintiff’s need for surgery was caused
by his work—is supported by competent medical evi-
dence. In light of that determination, we conclude that
the commissioner’s reference to the plaintiff’s work
activities beyond those expressly identified by Paret in
his records, was not improper.

In its findings, the commissioner stated that the fol-
lowing repetitive work activities substantially and per-
manently aggravated the plaintiff’s left knee injury:
‘‘[C]limbing up and down stairs while carrying heavy
parts and fixtures, setting up a grinder while reaching
and leaning on one foot, extensive pushing, pulling,
reaching and lifting of heavy parts.’’ The defendant
argues that although the ‘‘plaintiff’s testimony supports
all but the last of those activities, it is emphasized that
none of the actions were commented on by the plain-
tiff’s treating physician . . . Paret.’’

Although the climbing, reaching, leaning, and lifting
activities were not expressly identified by Paret as hav-
ing aggravated the plaintiff’s left knee injury, Paret’s
records provide the commissioner with the basis to find
a causal connection between the plaintiff’s work and
his need for surgery. As our Supreme Court stated in
Marandino, ‘‘there is no rule establishing what precise
facts must be included to support an expert opinion.’’
Marandino v. Prometheus Pharmacy, supra, 294 Conn.
594. Paret was not required to exhaustively chronicle
every workplace activity of the plaintiff that formed the
factual basis for his opinion that the plaintiff’s work
was a substantial contributing factor to his need for
surgery. Correspondingly, the commissioner, having
before him expert medical evidence that the plaintiff’s
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work caused his need for surgery, was not limited in
his consideration to only those activities expressly iden-
tified by Paret but instead was entitled to consider the
plaintiff’s testimony, as set forth at length previously
in this opinion. See id., 595 (‘‘it is proper to consider
medical evidence along with all other evidence to deter-
mine whether an injury is related to the employment’’
(emphasis in original)). Moreover, the fact that the com-
missioner considered the plaintiff’s testimony regarding
his work activities in no way undermines the adequacy
or competency of Paret’s opinion.

Accordingly, we reject the defendant’s argument that
the board’s affirmance of the commissioner’s findings
should be reversed.

II

The defendant’s final claim on appeal is that the com-
missioner erred in failing to grant the defendant’s
motion for articulation.17 Specifically, the defendant
argues that articulation was needed to remedy ‘‘the lack
of analysis or explanation as to how the trier was able
to conclude that there was a substantial permanent
aggravation of an underlying preexisting left knee con-
dition . . . .’’ The plaintiff responds that the defen-
dant’s motion for articulation ‘‘was an attempt to char-
acterize one of . . . Paret’s reports in a way that [it]
hoped would support [its] arguments on appeal. The
commissioner obviously did not accept the [defen-
dant’s] characterization of that report, and was acting
within his discretionary powers in denying the motion
for articulation.’’ We conclude that the commissioner
did not abuse his discretion in denying the request for
articulation.

The following additional procedural history is rele-
vant. Following the issuance of the commissioner’s

17 The defendant does not claim on appeal that the commissioner abused
his discretion in denying its motion to correct.
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decision, the defendant filed a motion to correct and
request for articulation. In its motion, the defendant
sought fourteen corrections to the commissioner’s find-
ings, conclusions, and orders, and it requested an articu-
lation. In its request for articulation, the defendant cited
the commissioner’s finding regarding Paret’s February
8, 2012 office note, which referenced the plaintiff’s
three, twelve hour shifts pushing heavy carts and
resulting swelling of his knees. The note further stated
that ‘‘the effusion is rather significant. I believe it was
caused by his work-related efforts pushing very heavy
racks of gears working [twelve] hours a day for several
days in a row. He has moderately severe degenerative
joint disease which has been aggravated now by his
work-related injury.’’ The defendant requested that the
commissioner ‘‘articulate or otherwise confirm that [his
finding referencing Paret’s February 8, 2012 note]
merely illustrates that (1) the work-related activities
related to pushing racks of gears caused only effusion
or swelling in the left knee and (2) that the statement
by . . . Paret suggests the effusion (‘it’) has aggravated
moderately severe degenerative joint disease without
any comment on the extent of [the] aggravation whether
temporary or otherwise.’’ The defendant argued that
‘‘[t]his request is necessary to clarify the commission-
er’s conclusion and to identify the work injury cited by
the trier.’’ The defendant maintained that Paret dis-
cussed ‘‘swelling in the knee and does not identify the
nature or extent of the aggravation caused by such
swelling . . . .’’

On appeal to the board, the defendant argued that
the commissioner improperly denied its motion to cor-
rect and request for articulation. With respect to the
request for articulation, the board determined that ‘‘[i]t
is clear that the finding in question merely reflects Par-
et’s statements regarding causation as recited in his
February 8, 2012 office note, which note is consistent
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with Paret’s opinion on causation as expressed in his
other office notes and correspondence.’’

‘‘[A]n articulation is appropriate where the trial
court’s decision contains some ambiguity or deficiency
reasonably susceptible of clarification. . . . [P]roper
utilization of the motion for articulation serves to dispel
any . . . ambiguity by clarifying the factual and legal
basis upon which the trial court rendered its decision,
thereby sharpening the issues on appeal. . . . In work-
ers’ compensation cases, motions [for articulation] are
granted when the basis of the commissioner’s conclu-
sion is unclear.’’ (Citations omitted; internal quotation
marks omitted.) Cable v. Bic Corp., 270 Conn. 433, 444–
45, 854 A.2d 1057 (2004).

In the present case, the commissioner expressly cred-
ited and relied on Paret’s opinions, particularly with
regard to the impact of the plaintiff’s work activities
on his ultimate need for a left knee replacement. We
agree with the board that the finding with respect to
which the defendant sought an articulation, when con-
sidered together with Paret’s office notes and communi-
cations, reflected Paret’s opinion that the plaintiff’s
work activities aggravated his degenerative joint dis-
ease. Accordingly, we conclude that the commissioner
did not abuse his discretion in denying the defendant’s
request for articulation and that the board did not
improperly affirm that decision.

The decision of the Compensation Review Board is
affirmed.

In this opinion the other judges concurred.



Page 98A CONNECTICUT LAW JOURNAL September 7, 2021

306 SEPTEMBER, 2021 207 Conn. App. 306

Leconte v. Commissioner of Correction

ALAIN LECONTE v. COMMISSIONER
OF CORRECTION

(AC 43584)

Prescott, Cradle and DiPentima, Js.

Syllabus

The petitioner, who had been convicted of several crimes in connection
with three armed robberies in Norwalk, Greenwich and Stamford, sought
a writ of habeas corpus, claiming, inter alia, that his trial counsel ren-
dered ineffective assistance by failing to investigate adequately and to
present evidence that he suffered from significant mental disease that
rendered involuntary an inculpatory statement regarding his involve-
ment in the Norwalk and Greenwich robberies that he had made to a
cellmate while he was incarcerated on charges related to the Stamford
robbery. The petitioner asserted that evidence of his mental health issues
would have led the trial court to grant his motion to suppress that
statement and was necessary, after the statement was admitted into
evidence, to effectively cross-examine and to discredit the state’s wit-
nesses regarding that statement. The habeas court determined both that
there was no evidence that the petitioner’s statement to the cellmate
was not made knowingly, intelligently and voluntarily, and that the
petitioner failed to present evidence that showed how his mental health
affected the voluntariness of that statement. The court further deter-
mined that, during the pendency of the petitioner’s criminal case, his
mental health records had been reviewed by a physician who was board
certified in forensic psychiatry and that another mental health profes-
sional had prepared a report that concluded that the petitioner was
malingering. The court thus concluded that the petitioner failed to prove
that his trial counsel performed deficiently or that he was prejudiced
by his counsel’s alleged failure to investigate or to present evidence
about the petitioner’s mental illnesses. The court therefore denied the
habeas petition, and the petitioner, on the granting of certification,
appealed to this court. Held:

1. The habeas court properly concluded that the petitioner failed to demon-
strate that he suffered constitutionally ineffective assistance from his
trial counsel: there was no evidence regarding the scope of trial counsel’s
investigation into the petitioner’s mental health or the strategic reasons,
if any, why counsel believed such an investigation was not warranted,
the petitioner did not call his trial counsel or any other witness to testify
regarding the extent of the investigation into the petitioner’s mental
health problems, and the petitioner was not asked during his testimony
whether he had had discussions with or had provided information to
his trial counsel regarding the state of his mental health at the time he
made his inculpatory statement to the cellmate; moreover, there was a
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dearth of evidence regarding whether the petitioner’s mental health
issues would have impacted the voluntariness of his statement to the
cellmate to the extent that the trial court would have suppressed the
statement, and this court declined to review the petitioner’s inadequately
briefed claim that evidence regarding his mental health was necessary
to effectively cross-examine and to discredit the state’s witnesses regard-
ing the inculpatory statement, as his appellate brief was devoid of cita-
tions to the record or to the trial transcript bearing on this issue, it did
not state which witnesses he would have cross-examined, the substance
of their testimony or how the medical evidence his counsel allegedly
failed to find would have impeached that testimony, and there was no
merit to the petitioner’s assertion that the habeas court overlooked the
evidence or should have drawn certain inferences in his favor.

2. This court declined to review the petitioner’s inadequately briefed claim
that the habeas court improperly concluded that he did not demonstrate
that his appellate counsel rendered ineffective assistance by failing to
raise on direct appeal a claim that the trial court improperly granted
the state’s motion for joinder of the three robbery cases; the petitioner’s
brief contained no discussion, analysis or application of any of the
evidentiary principles that would dictate whether certain evidence in
one case would be cross admissible in the other cases, it did not analyze
the cross admissibility of the inculpatory statements he made to various
informants or the ballistics evidence that tended to show that the gun
he used in and that was recovered from the Stamford robbery was also
used in the Greenwich robbery, and he failed to recognize in his brief
that the application of certain factors was unnecessary if the evidence
was cross admissible or to discuss substantively why the evidence was
not cross admissible.

Argued February 3—officially released September 7, 2021

Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district
of Tolland and tried to the court, Bhatt, J.; judgment
denying the petition, from which the petitioner, on the
granting of certification, appealed to this court.
Affirmed.

Deborah G. Stevenson, assigned counsel, for the
appellant (petitioner).

Timothy F. Costello, senior assistant state’s attorney,
with whom, on the brief, were Paul J. Ferencek, state’s
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attorney, and Kelly A. Masi, senior assistant state’s
attorney, for the appellee (respondent).

Opinion

PRESCOTT, J. The petitioner, Alain Leconte, appeals
from the judgment of the habeas court denying his
petition for a writ of habeas corpus.1 On appeal, the
petitioner claims that the court improperly concluded
that he failed to demonstrate that (1) his trial counsel
rendered ineffective assistance of counsel with respect
to his efforts to suppress or to otherwise respond to
evidence of an inculpatory statement he made to his
cellmate, and (2) his appellate counsel rendered ineffec-
tive assistance by failing to raise on direct appeal a
claim that the trial court improperly granted the state’s
motion to join for trial the charges against him that
arose out of three separate robberies. We are not per-
suaded by the petitioner’s first claim and decline to
review the second claim because of inadequate briefing.
Accordingly, we affirm the judgment of the habeas
court.

The following facts, as set forth by our Supreme Court
in the petitioner’s direct criminal appeal, are relevant
to our disposition of this appeal. ‘‘Between October and
December, 2009, the [petitioner] participated in three
armed robberies, each of which resulted in criminal
charges against him.

‘‘The first robbery took place on October 10, 2009.
The [petitioner], together with an accomplice, entered
a Shell gas station and convenience store in Norwalk
and demanded that the store clerk hand over the money
in the cash register, which contained approximately
$1300. He then shot the clerk in the head before fleeing
with his accomplice. The clerk later died from the gun-
shot wound.

1 The habeas court granted the petitioner certification to appeal.
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‘‘The second robbery took place on November 21,
2009. The [petitioner] and three accomplices drove to
a Mobil gas station in Greenwich. While two of the
accomplices waited in the car and the third, Teran Nel-
son, stood outside as a lookout, the [petitioner] entered
the convenience store and ordered the clerk at gunpoint
to give him the money in the cash registers. After the
clerk handed over approximately $638 and several
boxes of cigarettes, the [petitioner] shot him in the
head and drove off with Nelson. The clerk ultimately
recovered from the gunshot wound.

‘‘The third robbery occurred on December 12, 2009.
The [petitioner] called and asked a friend, who also
was a police informant, to give him a ride in her car.
During the ride, the [petitioner] told her to stop at a
certain location, where he picked up a gun, smoked
marijuana, and met an accomplice, David Hackney, with
whom he decided to commit a robbery. The informant
then drove the [petitioner] and Hackney to a Walgreens
store in Greenwich. While the two men waited in the
car, the informant purchased a pair of stockings that the
[petitioner] said he wanted for his mother and contacted
the police by cell phone to warn of a possible robbery
in Stamford. When the informant returned to the car,
she drove the [petitioner] and Hackney back to Stam-
ford and dropped them off on Vista Street. The men
then walked a short distance to Adams Grocery Store.
After the [petitioner] and Hackney pulled the stockings
over their heads, they entered the store and the [peti-
tioner] ordered everyone at gunpoint to get down on
the floor. When the [petitioner] encountered difficulty
trying to open the cash register, the store clerk offered
to help. The [petitioner] then grabbed approximately
$203 in cash and fled from the store with Hackney. A
short time later, the police caught the [petitioner] as
he was running down the street.
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‘‘The [petitioner] was detained and arrested, and vari-
ous individuals who had been in Adams Grocery Store
during the robbery identified the [petitioner] and Hack-
ney as the men who had just robbed the store. Police
officers who had observed the men in immediate flight
also identified the [petitioner], who was wearing the
same clothing he had worn during the robbery. The
[petitioner] then was brought to the police station,
where he provided a written statement in which he
confessed to his involvement in the Stamford robbery
and provided details regarding the incident. The [peti-
tioner] subsequently was charged with two counts of
robbery in the first degree in connection with this rob-
bery.

‘‘During the [petitioner’s] incarceration for the Stam-
ford robbery, he told Anthony Simmons, a cellmate who
had agreed to be a cooperating witness for the state, that
he had been involved in the Norwalk and Greenwich
robberies. On the basis of this information and the evi-
dence obtained from several other persons who also
were cooperating witnesses, the [petitioner] was
charged with murder, felony murder and robbery in the
first degree for his participation in the Norwalk robbery
and with attempt to commit murder and robbery in
the first degree for his participation in the Greenwich
robbery.

‘‘The three cases were joined for trial on August 21,
2012, and a jury found the [petitioner] guilty as charged,
except with respect to the two first degree robbery
charges in the case involving the Stamford robbery.
With respect to those charges, the jury found the [peti-
tioner] guilty of two counts of the lesser included
offense of robbery in the second degree because evi-
dence had been admitted that the gun he had used in
the Stamford robbery was inoperable. On February 13,
2013, the court rendered judgments of conviction and
imposed a total effective sentence of ninety years [of]
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incarceration.’’ State v. Leconte, 320 Conn. 500, 502–505,
131 A.3d 1132 (2016).

On March 26, 2015, the petitioner initiated this habeas
action. After the petitioner was appointed counsel, he
filed an amended petition for a writ of habeas corpus
in which he asserted various ways in which he allegedly
was deprived of the effective assistance of his trial
counsel, Attorney Mark Phillips, and his appellate coun-
sel, Attorney Daniel J. Foster. Specifically, the peti-
tioner alleged, among other things, that Phillips ren-
dered ineffective assistance by failing to investigate
adequately and to present evidence of the petitioner’s
mental health issues in order to persuade the trial court
to suppress an inculpatory statement the petitioner
made to his cellmate and, once admitted into evidence,
by failing to cross-examine witnesses about the reliabil-
ity of that statement. With respect to appellate counsel,
the petitioner alleged that Foster rendered ineffective
assistance by failing to raise on direct appeal a claim,
which was preserved below, that the trial court improp-
erly granted the state’s motion for joinder of the charges
relating to all three robberies.

Following a trial on the merits, the habeas court con-
cluded that the petitioner failed to prove his claims of
ineffective assistance of counsel. This appeal followed.
Additional facts and procedural history will be set forth
as necessary.

I

The petitioner first claims that the habeas court
improperly concluded that he failed to prove that his
trial counsel rendered ineffective assistance in his
efforts to suppress or to otherwise respond to evidence
of an inculpatory statement the petitioner made to his
cellmate, which had been recorded. The petitioner
argues that trial counsel failed to investigate adequately,
and to present evidence of, the fact that he suffered
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from significant mental disease that rendered involun-
tary any inculpatory statement he made to his cellmate.
In the petitioner’s view, if such evidence had been
secured and presented by counsel, the trial court would
have suppressed the statement. In the alternative, he
contends that such evidence was necessary to ‘‘effec-
tively cross-examine the state’s witnesses in order to
discredit their testimony about the recorded state-
ments.’’ We are not persuaded by the petitioner’s argu-
ment regarding suppression of the recorded statement
and conclude that his alternative contention is inade-
quately briefed.

The following additional facts and procedural history
are relevant to this claim. After the petitioner had been
arrested on charges relating to the Stamford robbery,
but prior to being charged with respect to the robberies
in Norwalk and Greenwich, he made inculpatory state-
ments to Simmons, who was wearing a recording device
at the request of the state, with whom he was cooperat-
ing. The inculpatory statement related to the petition-
er’s involvement in the Norwalk and Greenwich robber-
ies but did not include any discussion of the Stamford
robbery.

The petitioner subsequently moved to suppress the
audio recording of his statement on the ground that the
state had violated his sixth amendment right to counsel
because, at the time he admitted his involvement in the
Norwalk and Greenwich crimes to Simmons, he already
was under arrest and represented by counsel with
respect to the charges arising from the Stamford rob-
bery. Following a suppression hearing at which the
petitioner and Simmons, among others, testified, the
trial court denied the petitioner’s motion to suppress.

After the petitioner was convicted, he filed a direct
appeal in which he claimed that the trial court improp-
erly denied his motion to suppress. In that appeal, the
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petitioner acknowledged ‘‘that, because the statements
concerned offenses for which he was not yet repre-
sented by counsel, they were admissible with respect to
the charges stemming from the Norwalk and Greenwich
robberies at the time of his trial on those charges. He
claim[ed], however, that, because the trial court granted
the state’s motion for joinder and tried the charges in
all three cases in a single proceeding, the incriminating
statements could have invited the jury to infer that, if the
[petitioner] had committed the Norwalk and Greenwich
robberies, he was likely to have committed the Stam-
ford robbery.’’ State v. Leconte, supra, 320 Conn. 505.
By its terms, this appellate claim related solely to a
challenge to the conviction of charges arising out of
the Stamford robbery and did not attack his conviction
of the charges relating to the Norwalk and Greenwich
robberies.

Our Supreme Court rejected the petitioner’s claim
on the ground that, even if it assumed, without deciding,
that the trial court improperly denied his motion to
suppress, any error was harmless beyond a reasonable
doubt because ‘‘the evidence of the [petitioner’s] guilt
[with respect to the Stamford robbery], even without
the testimony of Simmons regarding the Norwalk and
Greenwich robberies, is so overwhelming and compel-
ling . . . .’’ Id., 506. As the court stated: ‘‘[T]he [peti-
tioner] voluntarily gave a detailed statement to the
police one day after the Stamford robbery confessing
to his role in that incident and . . . another fellow
inmate, Cheikh Seye, testified that the [petitioner] had
told him in July, 2010, that he had committed the Stam-
ford robbery. Four eyewitnesses also gave testimony
regarding the Stamford robbery that corroborated the
[petitioner’s] description of events inside the store, and
two of the eyewitnesses who had chased him down the
street following the robbery not only corroborated the
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[petitioner’s] account of many of his actions after run-
ning out of the store but saw him apprehended by the
police when he was still wearing the stocking to conceal
his face. Accordingly, we conclude that the [petition-
er’s] convictions resulting from his participation in the
Stamford robbery should not be reversed because any
presumed error by the trial court in admitting the
incriminating statements was harmless beyond a rea-
sonable doubt.’’ Id., 507.

In this habeas proceeding, the petitioner asserted that
his trial counsel failed to investigate adequately his
history of mental disease. The petitioner did not call
his trial counsel as a witness at trial and, thus, did
not present evidence regarding the scope of Phillips’
investigation or the strategic choices counsel made in
preparing a defense.

On the basis of the evidence presented, the habeas
court made the following findings of fact with respect
to this claim: ‘‘On or about April 28, 2011, the trial court,
Comerford, J., ordered that the petitioner be examined
for his competency to stand trial pursuant to General
Statutes § 54-56d. The petitioner subsequently was
found competent to stand trial. Attorney Phillips filed
several defense motions heard by the court, White, J.,
on May 17, 2012. The defense motions focused on three
claims: first, that Simmons was an agent of the police
and that the petitioner was in custody and interrogated
in violation of the fifth amendment; second, that the
petitioner’s sixth amendment right to counsel was vio-
lated because he had only been arrested for the Stam-
ford robbery, and his counsel in that matter was not
present; and third, that the petitioner’s right to due
process was violated because his statements to Sim-
mons, allegedly an undercover police agent, were
coerced. The petitioner testified in support of these
claims at the May 17, 2012 hearing, but the motions
were denied.
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* * *

‘‘[Dr. Tobias Wasser, an assistant professor at the
Yale University School of Medicine and medical director
at the Whiting Forensic Hospital, who has worked with
the Department of Correction [department] since 2014,
and is board certified in forensic psychiatry] reviewed
the petitioner’s mental health records, competency
evaluation, and a report that was prepared by Dr. Eric
Frazer, a mental health professional affiliated with Yale
University, presumably at the request of Attorney Phil-
lips during the pendency of the underlying criminal
case. Dr. Wasser testified that, in 2010–2011, the peti-
tioner was diagnosed with schizophrenia and schizoaf-
fective disorder, both of which are serious mental ill-
nesses. Symptoms of schizophrenia include hallucina-
tions, delusions, paranoia, experiencing stimuli that are
not present, and disorganization of thinking and/or
behavior. There are two types of schizoaffective disor-
der: bipolar and depressive. Schizophrenia and schizo-
affective disorder are treated with a combination of
therapy and antipsychotic medications. If no medica-
tions are administered, according to Dr. Wasser, then
someone suffering from schizophrenia and/or schizoaf-
fective disorder will relapse. In the petitioner’s case,
he has not relapsed after the antipsychotic medications
were stopped. The petitioner in 2010–2011 was also
diagnosed with borderline functioning IQ, antisocial
personality disorder, and post-traumatic stress disor-
der. The report from Dr. Frazer concluded that the
petitioner’s mood dysregulation, auditory hallucina-
tions and additional psychiatric symptoms were sec-
ondary to his drug dependency. Dr. Frazer further con-
cluded that a review of the petitioner’s medical records
did not support a finding that the petitioner suffered
from a thought disorder. Instead, the report concluded
that the symptoms exhibited by the petitioner were
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consistent with the conclusion that the petitioner was
malingering.

‘‘While the review of these documents provided an
informative background history, Dr. Wasser did not con-
duct his own evaluation of the petitioner because a
present day evaluation would not be fruitful to examin-
ing the petitioner’s mental health in 2010. Dr. Wasser
was not presented as an expert on the petitioner’s men-
tal health and provided no opinion as to how the peti-
tioner’s mental state affected the voluntariness of the
statements to Simmons.

* * *

‘‘[T]he petitioner’s medical records entered into evi-
dence show that . . . while in [the department’s] cus-
tody, [he] was diagnosed with various mental health
conditions. Records dated 2014 reflect that he was diag-
nosed with impulse control disorder and antisocial per-
sonality disorder. Another record dated 2013 shows
that [the] petitioner was diagnosed with adjustment
disorder. A mental health assessment dated 2011 indi-
cates that the petitioner’s mental health history
included schizoaffective disorder, impulse control, and
anxiety. Yet another record from December of 2011
indicates that the petitioner was diagnosed with sub-
stance induced psychosis and borderline intellectual
functioning.

‘‘In July, 2011, a psychological evaluation concluded
that the petitioner, despite his intellectual limitations,
intentionally feigned impairment. This evaluation noted
that the petitioner’s scores indicated he is intentionally
attempting to present himself in a negative light. His
response pattern on the validity measure indicates he
feigns illness on all clinical domains assessed, including
affective disorders, memory deficits, neuropsychologi-
cal impairment, low intelligence and psychosis, sug-
gesting his overall cognitive abilities likely fall much
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higher than the demonstrated [e]xtremely [l]ow range
of cognitive abilities.

‘‘The petitioner’s mental health and treatment records
span several hundreds of pages and encompass years
prior to 2010 and thereafter. The foregoing references
to specific diagnoses, although not exhaustive, illustrate
the wide range of mental health issues affecting the
petitioner at various times, including the two days Sim-
mons wore a recording device to capture the petition-
er’s incriminating statements.’’ (Footnote omitted;
internal quotation marks omitted.)

In discussing the petitioner’s arguments that trial
counsel rendered deficient performance related to the
petitioner’s mental health, the court stated: ‘‘Although
the petitioner was affected by various mental health
issues while in [the department’s] custody, these mental
health issues varied over time. The evidence presented
to this court fails to prove how he was impacted, if
at all, by such illnesses when Simmons recorded the
petitioner. As the testimony from Dr. Wasser and the
[department’s] medical records show, the petitioner
was found to be malingering, which calls into question
the varying diagnoses listed in the petitioner’s [depart-
ment] medical records. The fact that the petitioner has
not experienced a relapse when he stopped receiving
medications to treat schizoaffective disorder under-
scores the tenuous reliability of past diagnoses. This
tenuousness is further amplified by attempts to assess
the petitioner’s mental health about a decade after the
relevant dates at issue.’’

On the basis of its factual findings, the habeas court
reached the following conclusions: ‘‘The [testimony pre-
sented] fail[s] to show that Attorney Phillips failed to
investigate the petitioner’s mental illnesses and consult
with a doctor. First, the evidence establishes that the
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petitioner’s mental health was explored, as demon-
strated by the report of Dr. Frazer. Second, [because]
Attorney Phillips did not testify at the habeas trial, there
is no evidence affirmatively proving that Attorney Phil-
lips made tactical or strategic decisions that were unrea-
sonable, deficient, or below the standard of reasonably
competent criminal defense counsel. More importantly,
the petitioner has not proven what it is exactly that he
alleges Attorney Phillips should have done and how
that would have made a difference in the outcome of
the suppression hearing or the jury’s verdict.

‘‘There is no evidence that the petitioner’s statements
to Simmons were not knowing, intelligent, and volun-
tary. . . . It is well established that counsel is pre-
sumed to have rendered effective [assistance] unless
deficient performance is affirmatively proven. . . .
Furthermore, the petitioner has not presented any evi-
dence that shows how his mental health affected, if at
all, the voluntariness of his statements to Simmons.
Even if the court assumes for the sake of discussion that
the petitioner had mental illnesses, that alone would
not prove that such mental illnesses resulted in the
petitioner’s statements to Simmons being coerced,
involuntary, unreliable or factually untrue. The peti-
tioner has therefore failed to rebut this strong presump-
tion of effective assistance with evidence proving that
Attorney Phillips performed deficiently.

‘‘In addition, the petitioner cannot prove that he was
prejudiced by any failure of Attorney Phillips to prop-
erly put before the trial judge and the jury his mental
illnesses. As recounted previously, a reading of the tran-
script makes clear that the evidence against the peti-
tioner was overwhelming even when removing his state-
ments to Simmons from the equation. There were
several other individuals to whom the petitioner admit-
ted, or alluded to, his involvement in the offenses
charged, and corroboration of the state’s version of
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events was provided by independent, impartial wit-
nesses as well as through other evidence submitted to
the jury. There is simply no basis from which this court
can conclude that the petitioner was prejudiced.’’

We begin our analysis of the petitioner’s first claim
with a review of the law governing claims of ineffective
assistance of counsel and the corresponding appellate
standard of review. ‘‘A criminal defendant’s right to the
effective assistance of counsel extends through the first
appeal of right and is guaranteed by the sixth and four-
teenth amendments to the United States constitution
and by article first, § 8, of the Connecticut constitution.
. . . To succeed on a claim of ineffective assistance
of counsel, a habeas petitioner must satisfy the two-
pronged test articulated in Strickland v. Washington,
466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984). Strickland requires that a petitioner satisfy both
a performance prong and a prejudice prong. To satisfy
the performance prong, a claimant must demonstrate
that counsel made errors so serious that counsel was
not functioning as the counsel guaranteed . . . by the
[s]ixth [a]mendment.’’ (Citations omitted; internal quo-
tation marks omitted.) Small v. Commissioner of Cor-
rection, 286 Conn. 707, 712–13, 946 A.2d 1203, cert.
denied sub nom. Small v. Lantz, 555 U.S. 975, 129 S.
Ct. 481, 172 L. Ed. 2d 336 (2008). ‘‘To satisfy the preju-
dice prong, a claimant must demonstrate that there is
a reasonable probability that, but for counsel’s unpro-
fessional errors, the result of the proceeding would
have been different. . . . Because both prongs . . .
must be established for a habeas petitioner to prevail,
a court may dismiss a petitioner’s claim if he fails to
meet either prong.’’ (Internal quotation marks omitted.)
Antwon W. v. Commissioner of Correction, 172 Conn.
App. 843, 849–50, 163 A.3d 1223, cert. denied, 326 Conn.
909, 164 A.3d 680 (2017). On appeal, ‘‘[a]lthough the
underlying historical facts found by the habeas court
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may not be disturbed unless they [are] clearly errone-
ous, whether those facts constituted a violation of the
petitioner’s rights [to the effective assistance of coun-
sel] under the sixth amendment is a mixed determina-
tion of law and fact that requires the application of
legal principles to the historical facts of [the] case. . . .
As such, that question requires plenary review by this
court unfettered by the clearly erroneous standard [of
review].’’ (Internal quotation marks omitted.) Gonzalez
v. Commissioner of Correction, 308 Conn. 463, 469–70,
68 A.3d 624, cert. denied sub nom. Dzurenda v. Gonza-
lez, 571 U.S. 1045, 134 S. Ct. 639, 187 L. Ed. 2d 445 (2013).

The petitioner, in his brief on appeal, does not chal-
lenge any of the habeas court’s underlying factual find-
ings as clearly erroneous. Nor does he claim that the
habeas court applied an incorrect legal standard.
Instead, the petitioner simply asserts that the habeas
court ‘‘overlooked the evidence’’ or should have drawn
certain inferences in his favor from the evidence pre-
sented. This assertion is devoid of merit.

It is well established that it is the petitioner’s burden
to prove that his trial counsel’s performance was defi-
cient and that he was prejudiced by that deficient per-
formance. Strickland v. Washington, supra, 466 U.S.
687. ‘‘We . . . are mindful that [a] fair assessment of
attorney performance requires that every effort be made
to eliminate the distorting effects of hindsight, to recon-
struct the circumstances of counsel’s challenged con-
duct, and to evaluate the conduct from counsel’s per-
spective at the time. Because of the difficulties inherent
in making the evaluation, a court must indulge a strong
presumption that counsel’s conduct falls within the
wide range of reasonable professional assistance; that
is, the [petitioner] must overcome the presumption that,
under the circumstances, the challenged action might
be considered sound trial strategy. . . . [C]ounsel is
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strongly presumed to have rendered adequate assis-
tance and made all significant decisions in the exercise
of reasonable professional judgment. . . .

‘‘Similarly, the United States Supreme Court has
emphasized that a reviewing court is required not sim-
ply to give [counsel] the benefit of the doubt . . . but
to affirmatively entertain the range of possible reasons
. . . counsel may have had for proceeding as [he or
she] did.’’ (Citations omitted; internal quotation marks
omitted.) Ricardo R. v. Commissioner of Correction,
185 Conn. App. 787, 796–97, 198 A.3d 630 (2018), cert.
denied, 330 Conn. 959, 199 A.3d 560 (2019).

The petitioner, however, did not call his trial counsel
or any other witness to testify at the habeas trial regard-
ing the extent of the investigation conducted by counsel
into the petitioner’s mental health problems. Moreover,
the petitioner, who testified at the habeas trial, was not
asked about whether he had had any discussions with
or had provided any information to his criminal trial
counsel regarding the state of his mental health at the
time he made his inculpatory statement to Simmons.
As a result, there simply is no evidence in the record
regarding the scope of his trial counsel’s investigation
into the petitioner’s mental health or the strategic rea-
sons, if any, why his trial counsel believed that such
an investigation was not warranted under the circum-
stances. At best, the record supports an inference that
the petitioner’s trial counsel was aware of Frazer’s
report in which the petitioner was described as malin-
gering, and that he realized that it could have been
counterproductive to the petitioner’s case to expose
the jury to such information.

Similarly, there was a dearth of evidence presented
at the petitioner’s habeas trial regarding whether the
petitioner’s mental health issues would have impacted
the voluntariness of the inculpatory statement he made
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to Simmons to the extent that the trial court would
have suppressed it. We agree with the habeas court’s
recognition that, simply because the petitioner suffered
from some mental health issues does not establish, by
itself, that those issues undermine the voluntariness
or reliability of the inculpatory statement he made to
Simmons. See, e.g., State v. DeAngelis, 200 Conn. 224,
235, 511 A.2d 310 (1986) (admissions to police are not
rendered involuntary merely because defendant suf-
fered from psychiatric disorder).

We emphasize that the petitioner does not claim that
any of the factual findings made by the habeas court
are clearly erroneous. Instead, the petitioner’s assertion
is simply that the habeas court should have credited
other evidence or drawn certain inferences from certain
evidence that he presented. This assertion, of course,
conflicts with our long-standing recognition that it is
not the province of an appellate court to retry the facts,
or to pass on the credibility of witnesses or the weight
to be accorded their testimony. Pandolphe’s Auto Parts,
Inc. v. Manchester, 181 Conn. 217, 220–21, 435 A.2d 24
(1980). Accordingly, we decline the petitioner’s invita-
tion to do so.

Finally, we decline to review because of inadequate
briefing the petitioner’s related assertion that, even if
the additional evidence regarding the petitioner’s men-
tal health would not have resulted in suppression of the
inculpatory statement, it was necessary to ‘‘effectively
cross-examine the state’s witnesses in order to discredit
their testimony about the recorded statements.’’ ‘‘Ordi-
narily, [c]laims are inadequately briefed when they are
merely mentioned and not briefed beyond a bare asser-
tion. . . . Claims are also inadequately briefed when
they . . . consist of conclusory assertions . . . with
no mention of relevant authority and minimal or no
citations from the record . . . . As a general matter,
the dispositive question in determining whether a claim
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is adequately briefed is whether the claim is reasonably
discernible [from] the record . . . . We are not
required to review issues that have been improperly
presented to this court through an inadequate brief.
. . . Analysis, rather than mere abstract assertion, is
required in order to avoid abandoning an issue by failure
to brief the issue properly.’’ (Internal quotation marks
omitted.) Villafane v. Commissioner of Correction, 190
Conn. App. 566, 578–79, 211 A.3d 72, cert. denied, 333
Conn. 902, 215 A.3d 160 (2019).

The petitioner’s brief on appeal does not state which
witnesses he would have cross-examined regarding the
voluntariness of his inculpatory statement, the sub-
stance of those witnesses’ testimony, or how the addi-
tional evidence that Phillips allegedly failed to find
would have served to impeach these witnesses’ testi-
mony. Additionally, the petitioner’s brief is devoid of
citations to the record or the transcript of the criminal
trial bearing on this issue. We therefore decline to
review his claim and conclude that the habeas court
properly concluded that the petitioner failed to demon-
strate that he suffered constitutionally ineffective assis-
tance from his trial counsel.

II

The petitioner also claims that the habeas court
improperly concluded that he failed to demonstrate that
his appellate counsel rendered ineffective assistance
by failing to raise on direct appeal a claim that the trial
court improperly granted the state’s motion to join the
charges arising out of three separate robberies. We
decline to review this claim because of inadequate brief-
ing.

The following additional facts and procedural history
are relevant to this claim. Prior to the commencement
of the petitioner’s criminal trial, the state moved to join
the charges arising out of the Norwalk, Greenwich, and
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Stamford robberies. The state asserted that the motion
should be granted because, pursuant to the standard
discussed in State v. Payne, 303 Conn. 538, 549–50, 34
A.3d 370 (2012), certain evidence in each case was cross
admissible in the other cases, and each crime was of
substantially similar severity. Specifically, as to cross
admissibility, the state asserted that evidence would
tend to demonstrate that the gun used by the petitioner
in the Greenwich robbery was the same gun that he
had used in the Stamford robbery, pieces of which were
recovered by the police near the scene of the crime
in Stamford. The state also asserted that the multiple
informants would testify that the petitioner admitted
to all three crimes.

The petitioner objected to the motion for joinder on
the grounds that (1) the crimes in the three cases were
not of the same severity because only the Norwalk
robbery resulted in the death of a store clerk, (2) the
cases involved different witnesses, and (3) there was
no evidence that the gun used by the shooter in the
Norwalk and Greenwich robberies was the same.

After reviewing the parties’ briefs and hearing oral
argument, the trial court granted the state’s motion for
joinder. The court found that the petitioner would not
be prejudiced by joinder and that some evidence from
each case was cross admissible in the other cases. Spe-
cifically, the court stated that ‘‘[t]hese crimes are all
connected via either physical evidence or inculpatory
admissions made by the [petitioner].’’

The petitioner, represented by Foster, subsequently
appealed his conviction in this case. Foster did not raise
a claim on appeal that the trial court improperly granted
the state’s motion for joinder. Our Supreme Court
affirmed the judgments of conviction. State v. Leconte,
supra, 320 Conn. 519.
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At his habeas trial, the petitioner did not call Foster
as a witness to explain why he chose not to raise the
joinder issue on appeal or why he chose to focus on
the issues he did in fact raise on direct appeal. The
petitioner did call an expert witness, Attorney Frank
Riccio, to testify about issues that included joinder,
but Riccio did not opine on the reasonableness of the
decision by Foster not to challenge the court’s ruling
regarding joinder.

On the basis of this dearth of evidence, the habeas
court concluded that the petitioner had failed to demon-
strate deficient performance by Foster or that he had
been prejudiced by Foster’s decision not to raise the
issue of joinder on appeal. Specifically, the habeas court
noted the lack of evidence regarding Foster’s strategic
considerations in choosing to raise issues other than
joinder and, thus, concluded that the petitioner had
failed to overcome the well established presumption
that counsel’s decision was a reasonable strategic deter-
mination that falls within the bounds of competent per-
formance. Additionally, the habeas court concluded
that, because of the cross admissibility of evidence in
the three cases, the petitioner failed to demonstrate a
reasonable probability that the outcome of the appeal
would have been different if Foster had raised the join-
der issue on appeal.

The standard of review applicable to the habeas
court’s determinations regarding whether the petitioner
received ineffective assistance from his appellate coun-
sel is identical to the standard of review discussed in
part I of this opinion regarding trial counsel, and we
need not repeat it here. With respect to ineffective assis-
tance claims brought against appellate counsel, this
court recently stated: ‘‘The two-pronged test set forth
in Strickland equally applies to claims of ineffective
assistance of appellate counsel. . . . Although appel-
late counsel must provide effective assistance, he [or
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she] is not under an obligation to raise every conceiv-
able issue. A brief that raises every colorable issue runs
the risk of burying good arguments . . . in a verbal
mound made up of strong and weak contentions. . . .
Indeed, [e]xperienced advocates since time beyond
memory have emphasized the importance of winnowing
out weaker arguments on appeal and focusing on one
central issue if possible, or at most on a few key issues.
. . . Most cases present only one, two, or three signifi-
cant questions. . . . The effect of adding weak argu-
ments will be to dilute the force of stronger ones. . . .
Finally, [i]f the issues not raised by his appellate counsel
lack merit, [the petitioner] cannot sustain even the first
part of this dual burden since the failure to pursue
unmeritorious claims cannot be considered conduct
falling below the level of reasonably competent repre-
sentation. . . . To establish that the petitioner was
prejudiced by appellate counsel’s ineffective assistance,
the petitioner must show that, but for the ineffective
assistance, there is a reasonable probability that, if the
issue were brought before us on direct appeal, the peti-
tioner would have prevailed. . . . To ascertain
whether the petitioner can demonstrate such a probabil-
ity, we must consider the merits of the underlying
claim.’’ (Citations omitted; internal quotation marks
omitted.) Davis v. Commissioner of Correction, 198
Conn. App. 345, 354–55, 233 A.3d 1106, cert. denied,
335 Conn. 948, 238 A.3d 18 (2020).

We next briefly review the law of joinder of criminal
charges. ‘‘[W]hen charges are set forth in separate infor-
mations, presumably because they are not of the same
character, and the state has moved in the trial court to
join the multiple informations for trial, the state bears
the burden of proving that the defendant will not be
substantially prejudiced by joinder pursuant to Practice
Book § 41-19. The state may satisfy this burden by prov-
ing, by a preponderance of the evidence, either that the
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evidence in the cases is cross admissible or that the
defendant will not be unfairly prejudiced pursuant to
the Boscarino factors.’’2 (Footnote omitted.) State v.
Payne, supra, 303 Conn. 549–50.

‘‘Importantly, although our Supreme Court rejected
the presumption in favor of joinder, the court did not
alter the remainder of the substantive law that Connecti-
cut courts apply when determining whether joinder is
appropriate. . . . In determining whether joinder is
appropriate, it is well established that where the evi-
dence in one case is cross admissible at the trial of
another case, the defendant will not be substantially
prejudiced by joinder. . . . Our case law is clear that a
court considering joinder need not apply the Boscarino
factors if evidence in the cases is cross admissible.’’
(Citations omitted; internal quotation marks omitted.)
Cancel v. Commissioner of Correction, 189 Conn. App.
667, 680–82, 208 A.3d 1256, cert. denied, 332 Conn. 908,
209 A.3d 644 (2019).

On appeal, the petitioner claims that the habeas court
improperly rejected his claim of ineffective assistance
of appellate counsel because application of the Boscar-
ino factors to the facts and circumstances of this case
demonstrates that he was substantially prejudiced by
the joinder of his three cases. The petitioner, in his
brief on appeal, however, fails to recognize that applica-
tion of the Boscarino factors is unnecessary if evidence

2 ‘‘In State v. Boscarino, [204 Conn. 714, 722–24, 529 A.2d 1260 (1987)],
our Supreme Court first articulated the factors that a trial court must con-
sider when deciding whether it is appropriate to join . . . separate yet
factually related cases for trial when evidence in the cases is not cross
admissible. The court determined that joinder of such cases is unduly
prejudicial to the defendant and, thus, improper, if (1) the cases do not
involve discrete, easily distinguishable factual scenarios, (2) the crimes in the
cases were of a particularly violent nature or concerned brutal or shocking
conduct on the defendant’s part, and (3) the trial was lengthy and complex.’’
(Emphasis added.) Cancel v. Commissioner of Correction, 189 Conn. App.
667, 679 n.5, 208 A.3d 1256, cert. denied, 332 Conn. 908, 209 A.3d 644 (2019).
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from the joined cases is cross admissible or to discuss
substantively why the evidence in the three cases was
not cross admissible. Indeed, the petitioner’s brief con-
tains no discussion, analysis or application of any of
the evidentiary principles that would dictate whether
certain evidence in one case would be cross admissible
in the other cases. See Villafane v. Commissioner of
Correction, supra, 190 Conn. App. 579 (appellate courts
are not required to review issues improperly presented
through inadequate briefing). Specifically, the petition-
er’s brief does not analyze the cross admissibility of the
inculpatory statements he made to various informants
regarding his participation in all three robberies or the
ballistics evidence that tended to show that the gun he
used in, and that was recovered from, the Stamford
robbery was also used to shoot the victim in the Green-
wich robbery. Because the petitioner has failed to brief
this issue, it is unnecessary to consider the arguments
he makes regarding application of the Boscarino fac-
tors. Accordingly, we decline to review his claim that
the habeas court improperly concluded that he failed to
demonstrate ineffective assistance of appellate counsel.

The judgment is affirmed.

In this opinion the other judges concurred.

STATE OF CONNECTICUT v. DEJA PASCHAL
(AC 43270)

Elgo, Cradle and Suarez, Js.

Syllabus

Convicted of attempt to commit assault of public safety personnel, the
defendant appealed to this court. At a pretrial hearing, the defendant
informed the trial court that he was dissatisfied with the representation
provided by his public defender and requested that he be able to proceed
as a self-represented party. The trial court determined that the defendant
was mainly concerned with the speed at which the proceedings were
progressing, denied the request without prejudice, asked the defendant
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to give defense counsel another chance to effectively represent him,
and told the defendant that he could reassert his request at a later
time. Approximately four months later, at another pretrial hearing, the
defendant again indicated that he was frustrated with his defense counsel
and the speed of the proceedings. He asked the trial court if he could
have new counsel and then stated that he was reasserting his sixth
amendment right to self-representation. The trial court told the defen-
dant that he needed to file a motion if he wanted to represent himself.
The defendant did not file such a motion and defense counsel continued
to represent him without additional complaint until approximately nine
months later, when the defendant personally filed several motions. Dur-
ing a hearing on the defendant’s motion for the removal of appointed
counsel and appointment of new counsel, the defendant again asserted
that his requests for self-representation and for new counsel were wrong-
fully denied. He asked for the appointment of a special public defender
to replace defense counsel, and he further indicated that he would not
object to the appointment of new counsel. Thereafter, new counsel was
appointed and the trial proceeded without the defendant making any
additional requests for self-representation. Held:

1. The defendant could not prevail on his claim that the trial court deprived
him of his right to self-representation because the defendant waived
that right: the trial court did not conclusively deny the defendant’s
initial in-court request for self-representation, as it explicitly denied the
defendant’s request without prejudice, granted a short continuance to
provide defense counsel with additional time to obtain the evidence
that the defendant was seeking, and told the defendant that he could
reassert his right at any point in the future; moreover, the defendant’s
second in-court request for self-representation did not constitute a clear
and unequivocal request, as was required to invoke the right, because
it was intertwined with a request for new counsel, and the trial court
expressly advised the defendant that he could file a motion if he wished
to proceed as a self-represented party; furthermore, the defendant’s
requests set forth in his motions did not reflect clear and unequivocal
assertions of the right to self-representation, as he made simultaneous
requests to represent himself and for the appointment of new counsel,
and the defendant explicitly told the trial court at the hearing on his
motion for the removal of appointed counsel and appointment for new
counsel that he would not object to the appointment of new counsel.

2. The defendant’s claim that the trial court abused its discretion by admitting
evidence of his prior uncharged conduct was not reviewable, the defen-
dant having waived that claim at trial: the defendant was precluded
from claiming that the trial court erred by admitting such evidence
because, during the hearing on the defendant’s motion to preclude evi-
dence, defense counsel conceded that the prior instances of uncharged
conduct were relevant for showing intent, motive, and a common scheme
and suggested that a limited number of the instances were admissible,
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and because defense counsel failed to object to any of the evidence of
prior instances of misconduct at trial.

Argued March 2—officially released September 7, 2021

Procedural History

Substitute information charging the defendant with
three counts of the crime of assault of public safety
personnel and one count of the crime of attempt to
commit assault of public safety personnel, brought to
the Superior Court in the judicial district of Danbury,
geographical area number three, and tried to the jury
before Pavia, J.; verdict and judgment of guilty of
attempt to commit assault of public safety personnel,
from which the defendant appealed to this court.
Affirmed.

Laura Marie Hamilton, certified legal intern, with
whom was James B. Streeto, senior assistant public
defender, for the appellant (defendant).

Laurie N. Feldman, deputy assistant state’s attorney,
with whom, on the brief, were Stephen J. Sedensky III,
state’s attorney, and Jason Germain, senior assistant
state’s attorney, for the appellee (state).

Opinion

CRADLE, J. The defendant, Deja Paschal,1 appeals
from the judgment of conviction, rendered following a
jury trial, of one count of attempt to commit assault of
public safety personnel in violation of General Statutes
§§ 53a-49 (a) (2) and 53a-167c (a) (5). On appeal, the
defendant claims that the trial court (1) violated his
constitutional right to self-representation and (2) erred
by allowing the state to present evidence of uncharged
misconduct. We affirm the judgment of the trial court.

The jury reasonably could have found the following
facts. On December 5, 2016, the defendant was incarcer-
ated at Garner Correctional Institution. While making

1 The defendant is now known as Kyle Lamar Paschal-Barros.
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a routine inspection of the facility, Correction Officer
Christopher Byars noticed that the window of the defen-
dant’s cell door had been covered with toilet paper,
obstructing the officers’ view of the cell. Because
obstructing the officers’ view of the cell is against the
facility’s regulations, Byars told the defendant to imme-
diately remove the toilet paper. The defendant did not
comply and Byars contacted his supervisor, Captain
Thomas Kenny, to assist. On arriving, Kenny told the
defendant to uncover the window. Although the defen-
dant initially threatened to continue covering his win-
dow, the defendant removed the toilet paper.

Approximately fifteen minutes later, Byars again
found the defendant’s window covered with toilet
paper. Byars contacted Kenny again, who told the defen-
dant to remove the covering. When the defendant
refused, Kenny determined that the defendant should
be moved to a high security cell for additional supervi-
sion. In accordance with the facility’s regulations, Cor-
rection Officers Byars, Anthony Blekis, Anthony Kac-
przyski, John Reyes, and Peter Swan assisted in moving
the defendant while Officer William Galpin videotaped
the move. After the defendant was transferred, the offi-
cers conducted a strip search and attempted to apply
in cell restraints to secure the defendant’s ankles and
hands in front of his body. While the officers were
attempting to secure the defendant, he threatened to
spit on them and loudly sucked in saliva. As a result
of this threat, the officers covered the defendant’s
mouth and put a mesh safety veil designed to block
the passage of saliva on his head. The defendant spit,
striking two of the officers through the safety veil. The
saliva struck Kacprzyski in the face and Blekis on
the arms.

The defendant was charged with two counts of
assault of public safety personnel in violation of § 53a-
167c (a) (5); one count of assault of public safety per-
sonnel in violation of § 53a-167c (a) (3); and one count
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of attempt to commit assault of public safety personnel
in violation of §§ 53a-49 (a) (2) and 53a-167c (a) (5).
Following a trial, a jury acquitted the defendant of the
three assault counts but convicted him of attempt to
commit assault of public safety personnel. On May 21,
2019, the court, Pavia, J., sentenced the defendant to a
total effective sentence of seven years of incarceration,
execution suspended after three years, followed by five
years of probation, to run consecutive to the defen-
dant’s existing sentence in an unrelated matter. This
appeal followed.

I

The defendant first argues that the court deprived him
of his right to self-representation when it improperly
denied his clear and unequivocal request to represent
himself without canvassing him regarding the waiver
of the right to counsel. We are not persuaded.

The following legal principles guide our analysis of
the defendant’s claim. ‘‘The sixth amendment to the
United States constitution provides in relevant part: In
all criminal prosecutions, the accused shall enjoy the
right . . . to have the assistance of counsel for his
defense. The sixth amendment right to counsel is made
applicable to state prosecutions through the due pro-
cess clause of the fourteenth amendment. . . . In Far-
etta v. California, [422 U.S. 806, 807, 95 S. Ct. 2525, 45
L. Ed. 2d 562 (1975)] the United States Supreme Court
concluded that the sixth amendment [also] embodies
a right to self-representation and that a defendant in a
state criminal trial has a constitutional right to proceed
without counsel when he voluntarily and intelligently
elects to do so. . . . In short, forcing a lawyer upon
an unwilling defendant is contrary to his basic right to
defend himself if he truly wants to do so. . . .
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‘‘It is well established that [t]he right to counsel and
the right to self-representation present mutually exclu-
sive alternatives. A criminal defendant has a constitu-
tionally protected interest in each, but since the two
rights cannot be exercised simultaneously, a defendant
must choose between them. When the right to have
competent counsel ceases as the result of a sufficient
waiver, the right of self-representation begins. . . . Put
another way, a defendant properly exercises his right
to self-representation by knowingly and intelligently
waiving his right to representation by counsel. . . .

‘‘The inquiry mandated by Practice Book § 44-3 is
designed to ensure the knowing and intelligent waiver
of counsel that constitutionally is required. . . . We
ordinarily review for abuse of discretion a trial court’s
determination, made after a canvass pursuant to . . .
§ 44-3, that a defendant has knowingly and voluntarily
waived his right to counsel. . . . In cases . . . how-
ever, where the defendant claims that the trial court
improperly failed to exercise that discretion by can-
vassing him after he clearly and unequivocally invoked
his right to represent himself . . . whether the defen-
dant’s request was clear and unequivocal presents a
mixed question of law and fact, over which . . . our
review is plenary. . . .

‘‘State and federal courts consistently have discussed
the right to self-representation in terms of invoking or
asserting it . . . and have concluded that there can be
no infringement of the right to self-representation in
the absence of a defendant’s proper assertion of that
right. . . . The threshold requirement that the defen-
dant clearly and unequivocally invoke his right to pro-
ceed [as a self-represented party] is one of many safe-
guards of the fundamental right to counsel. . . .
Accordingly, [t]he constitutional right of self-represen-
tation depends . . . upon its invocation by the defen-
dant in a clear and unequivocal manner. . . . In the
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absence of a clear and unequivocal assertion of the right
to self-representation, a trial court has no independent
obligation to inquire into the defendant’s interest in
representing himself . . . . [Instead] recognition of
the right becomes a matter entrusted to the exercise
of discretion by the trial court. . . . Conversely, once
there has been an unequivocal request for self-represen-
tation, a court must undertake an inquiry [pursuant
to Practice Book § 44-3], on the record, to inform the
defendant of the risks of self-representation and to per-
mit him to make a knowing and intelligent waiver of
his right to counsel. . . .

‘‘Although a clear and unequivocal request is required,
there is no standard form it must take. [A] defendant
does not need to recite some talismanic formula hoping
to open the eyes and ears of the court to [that] request.
Insofar as the desire to proceed [as a self-represented
party] is concerned, [a defendant] must do no more
than state his request, either orally or in writing, unam-
biguously to the court so that no reasonable person
can say that the request was not made. . . . Moreover,
it is generally incumbent upon the courts to elicit that
elevated degree of clarity through a detailed inquiry.
That is, the triggering statement in a defendant’s attempt
to waive his right to counsel need not be punctilious;
rather, the dialogue between the court and the defen-
dant must result in a clear and unequivocal state-
ment. . . .

‘‘Finally, in conducting our review, we are cognizant
that the context of [a] reference to self-representation
is important in determining whether the reference itself
was a clear invocation of the right to self-representa-
tion. . . . The inquiry is fact intensive and should be
based on the totality of the circumstances surrounding
the request . . . which may include, inter alia, whether
the request was for hybrid representation . . . or
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merely for the appointment of standby or advisory coun-
sel . . . the trial court’s response to a request . . .
whether a defendant has consistently vacillated in his
request . . . and whether a request is the result of an
emotional outburst . . . .’’ (Emphasis altered; internal
quotation marks omitted.) State v. Pires, 310 Conn. 222,
230–32, 77 A.3d 87 (2013).

‘‘When a defendant’s assertion of the right to self-
representation is not clear and unequivocal, recognition
of the right becomes a matter entrusted to the exercise
of discretion by the trial court. . . . In the exercise
of that discretion, the trial court must weigh into the
balance its obligation to indulge in every reasonable
presumption against waiver of the right to counsel.’’
(Citations omitted; internal quotation marks omitted.)
State v. Carter, 200 Conn. 607, 613–14, 513 A.2d 47
(1986). With these principles in mind, we turn to the
defendant’s claim on appeal.

The defendant claims that he first asserted his right
to self-representation in court on May 4, 2017. During
that court appearance, Assistant Public Defender
Thomas Leaf appeared on the defendant’s behalf and
informed the court, Shaban, J., that the defendant
wanted to represent himself. The following colloquy
took place between the court, defense counsel, and the
defendant:

‘‘[Attorney Leaf]: I . . . went to see [the defendant].
He refused to speak with me this morning and informed
me through the Marshal Services that he . . . wants
to go forward as a self-represented party.

‘‘The Court: All right. Good Morning, sir.

‘‘The Defendant: Good morning, Your Honor. We’ve
been back to this court four times since arraignment.
Attorney Leaf has not [come] for an initial interview.
Attorney Leaf has failed to get the required police
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reports. He has failed to obtain the video from the state
prosecution. He has done nothing to assist me in my
case. He’s currently ineffective. I’d like to proceed
pro se.’’

The court then asked Leaf about the status of his file
and whether he had received any discovery materials.
Leaf explained that he had received the police reports
but was waiting to receive the video recording from
the state depicting the incident. The defendant indi-
cated that he wanted to pursue ‘‘contempt of court’’
because the state had not turned over the video
recording, but his attorney had told him that he would
file a motion to compel. The court then addressed the
defendant concerning the reason for his stated desire
to represent himself and said, ‘‘I assume that, by wanting
to represent yourself, you believe that you’ll be able to
dispose of this case more quickly than it has gone up
to this point. Is that a fair assumption?’’ The defendant
answered, ‘‘[T]hat is correct . . . .’’ The defendant
complained that the state did not have evidence to
sustain an assault charge and that his attorney had not
filed a motion to dismiss. The court explained to the
defendant that his case will not move any faster if he
proceeds as a self-represented party because he needs
access to the evidence and the state has to give him
the video recording of the incident. Therefore, the court
stated that Leaf has ‘‘a history of working with the
state’s attorney’s office and I think that he can effec-
tively represent you in this matter. And so, at this point,
I am—I’m going to deny your request to represent your-
self without prejudice, meaning you can—you can make
the request again down the road. I want to give Mr.
Leaf one more opportunity here, at least, to see if he
can get his hands on the tape and effectively represent
you in the matter and try and achieve the goals that
you’re trying to achieve . . . .’’ The defendant pre-
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served his objection on the record and the court granted
the defendant a continuance of one week.2

On appeal, the defendant argues that he clearly and
unequivocally requested to represent himself, that the
court abused its discretion in failing to canvass him,
and that he was, therefore, deprived of his constitu-
tional right to self-representation. The state argues,
however, that the court’s subsequent inquiry revealed
that the defendant may simply have been expressing
frustration with his attorney and not necessarily invok-
ing his right to represent himself. Assuming, without
deciding, that the defendant’s statement during his dia-
logue with the court on May 4, 2017, constituted a clear
and unequivocal request to represent himself, we con-
clude that the court did not conclusively deny that
request and that the defendant subsequently waived it.

‘‘[W]hen a trial court has not clearly and conclusively
denied a defendant’s request to represent himself, the
defendant may subsequently waive such a request. But,
when a court has clearly and conclusively denied the
request, the defendant does not waive his right to self-
representation by subsequently acquiescing in being
represented by counsel or by failing to reassert that
right.’’ (Emphasis added.) State v. Braswell, 318 Conn.
815, 843–44, 123 A.3d 835 (2015).

In reaching this conclusion, our Supreme Court relied
on the decision of the United States Court of Appeals
for the Second Circuit in Wilson v. Walker, 204 F.3d 33
(2d Cir.), cert. denied, 531 U.S. 892, 121 S. Ct. 218, 148

2 During the next hearing on May 11, 2017, Leaf stated to the court, ‘‘Your
Honor, just having discussions with my client this morning I’ve come to the
conclusion that I have to make a motion under [General Statutes §] 54-56d
to have [the defendant’s] competency evaluated to determine whether or
not he understands the proceedings against him or whether or not he can
assist with his defense.’’ On May 16, 2017, the court ordered an examination
of the defendant’s competency. The defendant was found competent to
stand trial and appeared before the court again on July 6, 2017.
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L. Ed. 2d 155 (2000). In Wilson, the Second Circuit held:
‘‘Whether or not [the trial court’s] ruling . . . could be
construed as a clear denial of Wilson’s request to pro-
ceed [as a self-represented party] . . . it is apparent
that both Wilson and [the trial court] considered the
matter still open for discussion . . . . [I]n the absence
of additional evidence, we are unwilling to assume that
a renewal of Wilson’s request would have been fruitless.
. . . In view of the fact that there were two subsequent
changes in the attorney appointed to represent Wilson
and the question of self-representation was left open for
possible further discussion, we conclude that Wilson’s
failure to reassert his desire to proceed [as a self-repre-
sented party] constituted a waiver . . . .’’ (Citations
omitted; footnote omitted; internal quotation marks
omitted.) Id., 38.

The same reasoning applies to the present case. It is
clear from the record that both the defendant and the
court considered the matter of the defendant’s repre-
sentation still open for discussion. Although the court
did not canvass the defendant in accordance with Prac-
tice Book § 44-3, it nonetheless asked the defendant
what motivated his desire to represent himself, to which
the defendant stated that he wanted to expedite the
matter because he believed the state had no evidence
on which to proceed. The court addressed the concern
by explaining to the defendant that his attorney needed
to obtain the video recording of the incident from the
state in order to determine whether to file a motion to
dismiss the charges. The court then denied the defen-
dant’s request without prejudice and granted a continu-
ance of just one week to afford Leaf the opportunity
to obtain the video from the state in accordance with
the defendant’s goals. The court did not advise the
defendant that he would need to provide additional
facts in support of his request if he reasserted it at a
later time. Cf. State v. Braswell, supra, 318 Conn. 845
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(trial court’s denial was conclusive where court ‘‘condi-
tioned its willingness to reconsider its ruling on seeing
some additional support for the motion’’ (internal quota-
tion marks omitted)). Because the court denied the
defendant’s request without prejudice, granted a short
continuance to permit the defendant to obtain a critical
piece of evidence that he was seeking, and explicitly
told the defendant that he could reassert this right at
any point in the future, his request was not conclu-
sively denied.

The defendant contends that, even if his request to
represent himself was not clearly and conclusively
denied on May 4, 2017, he did not waive that right
because he subsequently reasserted it in a clear and
unequivocal manner. Specifically, the defendant claims
that he also invoked his right to represent himself during
a hearing on September 1, 2017, in four motions that
he filed in June and July, 2018, and in another court
hearing on July 19, 2018. After carefully considering the
events on which the defendant relies, we disagree.

The record reveals that, during a proceeding on Sep-
tember 1, 2017, Leaf represented to the court, Hon.
Susan S. Reynolds, judge trial referee, that he had
received the video recording from the state but, because
of his schedule, he had not yet reviewed it with the
defendant. He requested a continuance until October 4,
2017, to afford him time to review it with the defendant.
Following Leaf’s request, the defendant indicated that
he was frustrated that Leaf was requesting a lengthy
continuance and further complained that Leaf did not
file a motion to dismiss the charges. The defendant
stated to the court, ‘‘[I]t’s quite clear he has a lengthy
case load. I need a new counsel, Your Honor.’’ The
defendant again maintained that a motion to dismiss
should have been filed because the state did not have
any evidence to prosecute him. The following colloquy
between the defendant and the court ensued:
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‘‘The Defendant: Can I have new counsel? . . .

‘‘The Court: [W]hen a defendant comes into this court,
says he can’t afford counsel, he would like me to appoint
counsel for him, I do so. You happen to have one of
the most competent attorneys that I appoint for defen-
dants. . . . If you want to make a motion to have Attor-
ney Leaf removed, you’re free to do that and at the end
of such a hearing, the court may remove Attorney Leaf
or may order him to stay. I will tell you that this is not
Stop & Shop. We don’t try out one product, not like it,
return it and pick another. I appointed you an extremely
competent attorney. . . . If you don’t want Attorney
Leaf, that is your prerogative. Your other prerogative
is to accept the attorney I appointed for you, to hire
your own attorney or to represent yourself. . . .

‘‘The Defendant: Your Honor, I have . . . asked for
pro se and I was denied by another judge. I have asked—

‘‘The Court: Okay. Well, then that’s the end of that.

‘‘The Defendant: —I would like to reassert that. I
would like to reassert my sixth amendment right.

‘‘The Court: You do—file whatever motions you feel
appropriate. You will file a motion. . . . If you want
to be pro se, file a motion. Whatever judge considered
it the first time will reconsider it.’’

Following that dialogue, there was a discussion on
the record as to which judge the defendant had pre-
viously appeared. The court then reiterated: ‘‘Well, file
a motion if you want to represent yourself, and then
whatever judge it comes in front of will consider it in
light of that. . . . But you’ve got to file a motion. I can’t
put a motion down that doesn’t exist. You tell me you
want an earlier date, but I don’t have a motion in the
file. I can’t put anything down that isn’t in the file.’’
Leaf then indicated that he would show the defendant
the video prior to the next court date.
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As the previous statements reflect, during the pro-
ceeding on September 1, 2017, the defendant twice
requested that a new attorney be appointed. Those
requests were based on his stated frustration with Leaf.
After the court denied the defendant’s requests for the
appointment of new counsel, he told the court that he
previously had sought to represent himself, that his
request was denied, and that he wished to reassert his
sixth amendment right to represent himself.

Because the defendant’s statements concerning self-
representation were intertwined with a request for new
counsel, they were equivocal. As stated previously, ‘‘[i]t
is well established that [t]he right to counsel and the
right to self-representation present mutually exclusive
alternatives. A criminal defendant has a constitutionally
protected interest in each, but since the two rights can-
not be exercised simultaneously, a defendant must
choose between them.’’ (Internal quotation marks omit-
ted.) State v. Pires, supra, 310 Conn. 230. In viewing
the dialogue in its entirety, in which the defendant
requested both the appointment of new counsel and to
represent himself, we conclude that the defendant did
not clearly and unequivocally assert his right to repre-
sent himself. See State v. Carter, supra, 200 Conn. 614
(‘‘[a] trial court, faced with the responsibility of recon-
ciling a defendant’s inherently inconsistent rights to
self-representation and to counsel, is entitled to await
a definitive assertion of a request to proceed [as a self-
represented party]’’).

We also note that the court did not consider the
defendant’s assertion to be a clear and unequivocal
request to proceed as a self-represented party. In an
effort to accommodate the defendant’s request, the
court expressly advised the defendant that, if he wished
to proceed as a self-represented party, he would be
required to file a motion for that purpose and that it
would be docketed specifically for a hearing before the
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judge he appeared before on May 4, 2017. The defendant
did not file a motion, thus, we conclude that the defen-
dant waived his right to represent himself by ‘‘remaining
silent in the face of the court’s express invitation to
reassert his right to self-representation.’’ State v. Bras-
well, supra, 318 Conn. 843.3

The record reflects that from September, 2017 to
May, 2018, Leaf continued representing the defendant
in pretrial proceedings without further complaint from
the defendant. During June and July, 2018, the defen-
dant personally filed four motions. Specifically, on June
11, 2018, the defendant filed a handwritten letter to the
clerk of court requesting the court to remove Leaf from
his case. The defendant asked for ‘‘Attorney Leaf [to]
be removed from [his] case and new counsel assigned.’’
On July 2, 2018, the defendant filed a motion to dismiss
pursuant to General Statutes § 54-56 and a motion to
stay the proceedings, in which he asserted that he does
not fully understand criminal trial procedure, the court
had deprived him of his right to represent himself, and
the court had refused to appoint him new counsel on
request. On July 9, 2018, the defendant filed a motion
for the removal of appointed counsel and appointment
of new counsel in which he asserted that Leaf had
provided ineffective assistance throughout the pretrial
proceedings. The defendant also expressed that his
‘‘mental instability is overwhelming’’ as a result of a
change in his medication regime.

Our careful review of these motions leads us to con-
clude that they did not reflect a clear and unequivocal

3 On September 1, 2017, Judge Reynolds continued the defendant’s case
to September 13, 2017, but the record reflects that the defendant did not
appear before the court because he had already been transported back to
the correctional facility in which he was incarcerated. Leaf represented on
the record that he had visited him at the correctional facility on the previous
day and that both he and the defendant had been under the impression that
the defendant’s next court date was October 4, 2017, so the court continued
the case to that date. No motions had been filed by the defendant.
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assertion of the right to self-representation. Although
in one of the motions, the defendant referred to the
fact that the court had not permitted him to represent
himself, the motion cannot reasonably be construed as
a renewal of a request to represent himself. To the
contrary, the motions set forth requests for the appoint-
ment of new counsel.

On July 19, 2018, the trial court, Russo, J., held a
hearing on the motion for removal of appointed counsel
and appointment of new counsel. The defendant told
the court, ‘‘When I asked to go pro se, I was wrongfully
denied. When I asked for new appointment of counsel,
I was wrongfully denied. I’m being forced with counsel
with—without being requested for it. Nowhere in the
world does it say I have to take counsel.’’ Leaf told the
court that he thinks ‘‘to . . . remain as [the defen-
dant’s] attorney would be to do him a disservice and
be violative of his due process rights’’ and asked the
court to appoint a special public defender to replace
him based on the breakdown of the attorney-client rela-
tionship. The court asked the defendant if he would be
objecting if the court removed his attorney and
appointed him a new one, to which he responded,
‘‘[N]o.’’ The court also addressed the defendant’s mental
health and, after hearing from the defendant, noted ‘‘I
certainly believe as he sits here today in the limited
amount of conversation we had that he could assist
any attorney in his own defense, and I also believe he
understands the charges against him . . . and I also
think he can make a knowing and voluntary choice as
to whether he would like Mr. Leaf to remain as his
counsel.’’ Accordingly, the court granted Leaf’s oral
motion to withdraw as counsel and ordered the Office
of Public Defender Services to appoint a new public
defender. At the next appearance, Attorney Jeff Hutcoe
appeared on behalf of the defendant and represented
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the defendant throughout the trial without any recorded
complaint.

At the July 19, 2018 hearing, the defendant referred
to the fact that, at a prior time during the proceedings,
he had not been permitted to represent himself. This
reference to a past ruling, however, cannot be construed
as a renewal of an earlier request to represent himself
or an expression of a present desire to proceed in a
self-represented capacity. Our interpretation of the
defendant’s remarks is further supported by the fact
that, later at that hearing, he explicitly told the court
that he would not object to the appointment of new
counsel, and new counsel thereafter was appointed
without complaint from the defendant.

Because the defendant, in his motions and during the
July 19, 2018 court hearing, made simultaneous requests
to represent himself and to have a new attorney
appointed, these instances are not clear and unequivo-
cal assertions of the right to self-representation. See
State v. Pires, supra, 310 Conn. 231–32. Moreover, dur-
ing the July 19, 2019 proceeding, he clearly and unequiv-
ocally represented to the court that he did not object
to having new counsel appointed on his behalf. Accord-
ingly, the defendant was appointed new counsel who
represented him throughout his trial, and, we reiterate,
he never again asserted the right to self-representation.

To the extent that the defendant claims that he
requested to represent himself on May 4, 2017, the court
did not conclusively deny that request. During the
remainder of the proceedings, the defendant did not
clearly and unequivocally reassert the right to self-rep-
resentation. Accordingly, the defendant waived his right
to represent himself.

II

The defendant next claims that the court abused its
discretion by admitting evidence of the defendant’s
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prior uncharged misconduct. The defendant argues that
the evidence of uncharged misconduct was inadmissi-
ble because it was not relevant to show intent, motive,
or the absence of mistake, and that, even if the evidence
was relevant, it was unduly prejudicial. Because we
conclude that the defendant waived this claim at trial,
we decline to reach its merits.

The following additional facts are relevant to the
resolution of this claim. On December 7, 2018, the state
filed a motion for admission of other crimes, wrongs
or acts evidence, seeking to introduce evidence of two
past acts; the first occurring in May, 2012, and the sec-
ond in October, 2013, in which the defendant spat at
police and correction officers. On January 2, 2019, the
defendant filed a motion in limine seeking to preclude
the introduction of the evidence of the defendant’s
uncharged misconduct on the ground that its prejudicial
effect outweighed its probative value.4 Further, the
defendant sought notice from the state regarding
whether the state intended to produce any other evi-
dence of uncharged misconduct. On January 22, 2019,
the state filed a motion for admission of other crimes,
wrongs or acts evidence and, again, gave notice of its
intent to introduce evidence of the defendant’s
uncharged misconduct related to the May, 2012 and
October, 2013 incidents in order to ‘‘establish intent,
motive and state of mind of the defendant.’’

On February 8, 2019, the court, Pavia, J., held a
pretrial hearing to address the admissibility of the evi-
dence related to instances of prior uncharged miscon-
duct.5 At the hearing, defense counsel stated, ‘‘I under-
stand there’s an argument to be made on relevance,

4 The defendant filed only one motion in limine to preclude evidence
related to these two prior acts.

5 During the hearing, the parties referred to several additional instances
of prior uncharged misconduct and agreed that these instances were
‘‘attached to the motion of intent to offer uncharged misconduct.’’
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you know, the case-in-chief, where lack of mistake,
intent on spitting, that does not require a door opened
. . . . I agree that it’s—it’s relevant for the state to
show that, in the past, [the defendant] has spit . . .
because it goes to relevancy on . . . numerous
grounds, absence of mistake, intent, motive, all these
things. I get that. . . . My concern became more collat-
eral . . . . Now, that . . . could be probably reme-
died by no one gets to talk about dates. . . . So, if all
this stuff comes in just to establish that he will spit, it
does tend to paint a bad picture of him. I’m not saying
it—it’s an unfair painting of it, but it’s unfairly prejudi-
cial in the context of a trial . . . . I understand the
. . . argument about the need for the state to establish
intent through prior incidents of spitting. . . . [M]y
argument then became, if there’s a limited number, the
ones closest in time create the least damage . . . .’’
The state told the court that it was planning to introduce
evidence of the May, 2012 incident, during which the
defendant spat at a police officer on the street. Defense
counsel responded, ‘‘Notwithstanding my concession
that a . . . certain amount of them should . . . come
in and are relevant, the very—the most salient concern
I have is the one that involves a complete outside-of-jail
incident [in May, 2012] . . . in the streets of Torring-
ton . . . .’’ He continued, ‘‘[W]hile I say I have no prob-
lem with the . . . dates, I’m not saying that I think it
should be four or five or six. I think maybe two would
be enough for me.’’

The court asked the state to narrow its request to
five prior acts it wanted to produce at trial. Defense
counsel did not object to any of these instances other
than wanting to limit the total number of past instances
admitted and to exclude certain dates. The court found
the evidence relating to three prior instances admissible
solely to establish intent, motive, and common scheme.
The court precluded misconduct evidence relevant to
all other incidents, including the May, 2012 incident.
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During trial, Correction Officer Michael McLeod testi-
fied that, while he was on duty at Northern Correctional
Institute, the defendant attempted to spit on him
through the safety trap of his cell. Correction Officer
Swan testified that, during a prior incident, the defen-
dant spat on Swan’s arm. Swan further testified that he
covered the defendant’s mouth during the incident in
question because he was aware that the defendant had
a ‘‘history’’ of spitting. During the portion of Swan’s
testimony regarding the defendant’s history, defense
counsel stated, ‘‘Objection to—we’ve already discussed
it . . . I’ll just leave it alone.’’ Additionally, the parties
entered a stipulation detailing Correction Officer Tony
Vitale’s testimony that, on a different occasion while
Vitale was collecting trash, the defendant spat in his
direction but did not make contact with Vitale.

The defendant now argues on appeal that the trial
court erred by admitting the evidence regarding the
prior instances of misconduct. The state argues that
the defendant waived his objection to the admission of
this evidence. We agree with the state.

‘‘[W]aiver is [t]he voluntary relinquishment or aban-
donment—express or implied—of a legal right or
notice. . . . In determining waiver, the conduct of the
parties is of great importance. . . . [W]aiver may be
effected by action of counsel. . . . When a party con-
sents to or expresses satisfaction with an issue at trial,
claims arising from that issue are deemed waived and
may not be reviewed on appeal. . . . Thus, [w]aiver
. . . involves the idea of assent, and assent is an act of
understanding.’’ (Emphasis omitted; internal quotation
marks omitted.) State v. Lynch, 123 Conn. App. 479,
490, 1 A.3d 1254 (2010).

In the present case, defense counsel conceded at the
hearing on the motion to preclude evidence that the
prior instances were relevant for showing intent,
motive, and a common scheme. In fact, he suggested
to the court that a limited number of those instances
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were admissible. Additionally, he made no objection to
any of the evidence of prior instances during trial. As
a result, the defendant is precluded from claiming that
the trial court erred by admitting the evidence regarding
the prior instances of misconduct.6

The judgment is affirmed.

In this opinion the other judges concurred.
6 The defendant also argues that the admission of the uncharged miscon-

duct evidence constituted plain error. The request for us to find plain error
is, at least, complicated by the fact that the claim itself was waived. ‘‘This
court has adhered to the view that waiver thwarts a finding that plain error
exists.’’ (Internal quotation marks omitted.) State v. Carrasquillo, 191 Conn.
App. 665, 704, 216 A.3d 782, cert. denied, 333 Conn. 930, 218 A.3d 69 (2019);
see also State v. Bialowas, 160 Conn. App. 417, 430, 125 A.3d 642 (2015),
remanded, 325 Conn. 917, 163 A.3d 1204 (2017). Nonetheless, our Supreme
Court has observed that ‘‘there appears to be some tension in our appellate
case law as to whether reversal on the basis of plain error could be available
in cases where the alleged error is causally connected to the defendant’s
own behavior.’’ State v. Darryl W., 303 Conn. 353, 371–72 n.17, 33 A.3d 239
(2012); see also State v. McClain, 324 Conn. 802, 805, 812, 155 A.3d 209
(2017) (waiver of claim of instructional error under State v. Kitchens, 299
Conn. 447, 10 A.3d 942 (2011), does not ‘‘necessarily foreclose’’ or ‘‘preclude’’
reviewing court from affording relief under plain error doctrine).

Even if we should accept the defendant’s invitation to conclude that plain
error exists in the present case, this claim fails. First, the defendant fails
to show a patent or readily discernable error on behalf of the trial court.
As defense counsel correctly noted, evidence of prior uncharged misconduct
may be admitted to prove ‘‘intent, identity, malice, motive, common plan
or scheme, absence of mistake or accident, knowledge, a system of criminal
activity, or an element of the crime, or to corroborate crucial persecution
testimony.’’ Conn. Code Evid. § 4-5 (c). Second, ‘‘[t]he plain error doctrine
is reserved for truly extraordinary situations [in which] the existence of the
error is so obvious that it affects the fairness and integrity of and public
confidence in the judicial proceedings. . . . [I]n addition to examining the
patent nature of the error, the reviewing court must examine that error for
the grievousness of its consequences in order to determine whether reversal
under the plain error doctrine is appropriate. A party cannot prevail under
plain error unless it has demonstrated that the failure to grant relief will
result in manifest injustice. . . . An appellant cannot prevail . . . unless
he demonstrates that the claimed error is both so clear and so harmful that
a failure to reverse the judgment would result in manifest injustice.’’ (Citation
omitted; emphasis in original; internal quotation marks omitted.) State v.
Cane, 193 Conn. App. 95, 126, 218 A.3d 1073, cert. denied, 334 Conn. 901,
219 A.3d 798 (2019). In the present case, the defendant has not demonstrated
that the court erred, let alone that it committed an error so clear and so
harmful as to constitute a manifest injustice.
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Syllabus

The defendant, who had been convicted of several crimes, including capital
felony, appealed to this court, claiming that the trial court erred in
denying his request for the appointment of counsel to represent him on
a motion to correct an illegal sentence that he had filed, as required by
State v. Francis (322 Conn. 247). After the self-represented defendant
filed his motion, it was reviewed by B, a public defender, who thereafter
filed a report with the trial court, stating that no sound basis existed
for the filing of the motion. B further stated in his report that he had
notified the defendant by letter of the reasons for that conclusion and
that the Office of the Public Defender would not represent him in the
hearing on the motion. The trial court thereafter rejected the defendant’s
assertion that, as an indigent defendant, he was required to have counsel
pursuant to Francis and denied the motion to correct. On appeal, the
defendant claimed that his right to counsel was violated because, con-
trary to the requirement of Francis, B did not consult with him regarding
the motion to correct or inform him or the court of the reasons underlying
his conclusion that no sound basis existed for the motion. Held that
the trial court’s denial of the defendant’s motion to correct an illegal
sentence was reversed and the case was remanded to that court with
direction to appoint counsel to represent the defendant to determine, in
accordance with Francis, whether a sound basis exists for that motion;
because B failed to inform the trial court of his reasons for concluding
that no sound basis existed for the motion, the court was not able to
fulfill its obligation under Francis to consider B’s reasoning, and, if
persuaded by that reasoning, to permit B to withdraw as counsel for
the defendant, as B’s one paragraph report simply stated that he reviewed
the motion, determined that no sound basis existed for it and informed
the defendant by letter of the reasons for his conclusion; moreover,
although the defendant claimed that B was required to inform him in
a brief of the reasons for his conclusion, Francis does not require
counsel to file a brief but requires only that counsel inform the defendant
orally or in writing as to the reasons for his conclusion, and this court
had no reason to doubt B’s candor that he so informed the defendant
in that letter.

Argued May 11—officially released September 7, 2021

Procedural History

Substitute information charging the defendant with
one count of the crime of capital felony, two counts of
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the crime of felony murder and one count each of the
crimes of kidnapping in the second degree and conspir-
acy to commit robbery in the first degree, brought to
the Superior Court in the judicial district of Fairfield and
tried to the jury before Ford, J.; verdict and judgment
of guilty of one count of capital felony, two counts of
felony murder and one count of conspiracy to commit
robbery in the first degree, from which the defendant
appealed to the Supreme Court, which reversed the
trial court’s judgment in part and remanded the case
to that court for further proceedings; thereafter, the
court, Ford, J., resentenced the defendant; subse-
quently, the court, Devlin, J., denied the defendant’s
motion to correct an illegal sentence, and the defendant
appealed to this court. Appeal dismissed in part;
reversed; further proceedings.

Anthony Small, self-represented, the appellant
(defendant).

Michele C. Lukban, senior assistant state’s attorney,
with whom, on the brief, were Joseph T. Corradino,
state’s attorney, and C. Robert Satti, Jr., supervisory
assistant state’s attorney, for the appellee (state).

Opinion

CRADLE, J. The defendant, Anthony Small, appeals
from the judgment of the trial court denying his motion
to correct an illegal sentence. On appeal, the defendant
claims that the court erred in failing to follow the proce-
dures set forth by our Supreme Court in State v. Fran-
cis, 322 Conn. 247, 140 A.3d 927 (2016), when it denied
his request for the appointment of counsel on his motion
to correct an illegal sentence. We agree and, accord-
ingly, reverse the judgment of the trial court.1

1 The defendant also challenges the judgment of the trial court denying
his motion to correct on its merits, arguing that the court improperly con-
cluded that the sentencing court had not relied on inaccurate information
in imposing his sentence. Because we conclude that the court erred in
failing to appoint counsel, we do not reach the defendant’s challenge to the
substance of the trial court’s denial of his motion to correct.
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The following undisputed facts and procedural his-
tory are relevant to this appeal.

In 1995, following a jury trial, the petitioner was con-
victed of one count of capital felony in violation of
General Statutes (Rev. to 1989) § 53a-54b (8), two
counts of felony murder in violation of General Statutes
§ 53a-54c, and one count of conspiracy to commit rob-
bery in the first degree in violation of General Statutes
§§ 53a-48 and 53a-134 (a) (2). On appeal, our Supreme
Court vacated the petitioner’s conviction of capital fel-
ony and instructed the trial court to resentence the
petitioner. State v. Small, 242 Conn. 93, 116, 700 A.2d
617 (1997). The trial court, Ford, J., thereafter imposed
a total effective sentence of forty-five years of incarcera-
tion.

On June 7, 2018, the defendant, representing himself,
filed a motion to correct an illegal sentence. The defen-
dant claimed that his sentence was illegal because it
was based on inaccurate information. Specifically, the
defendant argued that the sentencing court based his
sentence on its erroneous belief that he was parole
eligible. He contended that the sentencing court’s
‘‘intent at sentencing was for the defendant to be
released and developing in society.’’

On November 16, 2018, Attorney Joseph G. Bruck-
mann, public defender for the judicial district of Fair-

The defendant also appeals from the denial of appellate counsel. We
dismiss this portion of his appeal. See State v. Jimenez, 127 Conn. App.
706, 710, 14 A.3d 1083 (2011) (‘‘Practice Book § 63-7 provides in relevant
part that [t]he sole remedy of any defendant desiring the court to review
an order concerning . . . the appointment of counsel shall be by motion
for review under [Practice Book §] 66-6. The defendant did not file a motion
for review of the court’s denial of his application for the appointment of
appellate counsel but has sought review of the ruling for the first time in
this appeal. The defendant has not availed himself of his sole remedy and
is unable to seek review in the present appeal. Accordingly, we dismiss that
portion of the appeal concerning his claim that the court improperly denied
his application for the appointment of appellate counsel.’’ (Internal quotation
marks omitted.)).
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field at Bridgeport, filed with the court a document
entitled, ‘‘Report re: Defendant’s Motion to Correct an
Illegal Sentence.’’ The report, which consisted of a sin-
gle paragraph, stated: ‘‘Pursuant to State v. Francis,
[supra], 322 Conn. 247, the undersigned has reviewed
the defendant’s motion to correct an illegal sentence
filed on June 7, 2018, and has determined that no sound
basis exists for the filing of that motion or the appeal
of the trial court’s denial of that motion. The under-
signed has notified the defendant by mail of the reasons
for that conclusion and has informed the defendant that
the Office of the Public Defender will not be represent-
ing him in the hearing on this motion.’’

On December 5, 2018, the defendant appeared before
the court, Devlin, J., by videoconference, on his motion
to correct. The court explained to the defendant: ‘‘[O]ur
practice here in Bridgeport is that, when an inmate files
a motion to correct [an] illegal sentence, the public
defender . . . reviews it to see whether or not their
office is going to . . . have a lawyer appointed to repre-
sent the inmate on the motion. . . . [The public
defender] has filed a document with the clerk’s office
indicating that they’ve reviewed your motion, and they
decided not to have a lawyer represent you. And they
indicated [that] they sent you a letter basically summa-
rizing that. So . . . that . . . doesn’t mean that your
motion is denied, but it means that you have to handle
it on your own.’’

The court then asked the defendant if he had received
the letter from Bruckmann regarding his motion.2 The
defendant responded that he ‘‘got an unexpected letter’’
that ‘‘express[ed] that [the public defender’s] office
wouldn’t be representing [him].’’ The defendant further
explained to the court: ‘‘But I didn’t . . . get any

2 The record does not reflect that Bruckmann was present during any of
the proceedings mentioned herein.
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Anders3 brief or anything expressing the reasons why.
It was just, like, an informal letter.’’4 (Footnote added.)
The defendant told the court that he would like Bruck-
mann to file an Anders brief. The court told the defen-
dant: ‘‘That’s not our practice in Connecticut.’’ The court
explained: ‘‘The practice in Connecticut right now is
for the public defender to determine whether, in their
professional judgment, the motion [to correct] has
merit. And if [they] think it has merit, then it should
go forward and they should have a lawyer represent
the inmate. If it does not have merit, then they’re not
required to file an appearance. Under our current prac-
tice, they’re not required to file an Anders brief. [You]
can disagree with that, but that’s my understanding
of the law now, that they are not required to file an
Anders brief.’’

Finally, the court summarized: ‘‘[O]ur practice is that
[Attorney] Bruckmann reviews these claims. If he
thinks they have merit, a lawyer represents the person.

3 ‘‘In Anders [v. California, 386 U.S. 738, 744, 87 S. Ct. 1396, 18 L. Ed. 2d
493 (1967)], the United States Supreme Court outlined a procedure that is
constitutionally required when, on direct appeal, appointed counsel con-
cludes that an indigent defendant’s case is wholly frivolous and wishes to
withdraw from representation. . . . Under Anders, before appointed coun-
sel may withdraw, he or she must provide the court and the defendant with
a brief outlining anything in the record that may support the appeal, and
the defendant must be given time to raise any additional relevant points.
. . . Thereafter, the court, having conducted its own independent review
of the entire record of the case, may allow counsel to withdraw, if it agrees
with counsel’s conclusion that the appeal is entirely without merit.’’ (Cita-
tions omitted.) State v. Francis, supra, 322 Conn. 250 n.3.

4 The letter sent by Bruckmann to the defendant was not submitted to
the trial court. The first page of that letter, however, is included in the
appendix to the defendant’s brief to this court. The first page of that letter
explains the procedure by which the defendant’s motion was referred to
the public defender’s office, in addition to the legal principles applicable to
motions to correct. The record does not reflect how many pages comprised
that letter, or the specific content of it, other than Bruckmann’s representa-
tion in the report that he filed with the court that he had ‘‘notified the
defendant by mail’’ of his reasons for concluding that no sound basis existed
for the defendant’s motion to correct.
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If he doesn’t think the claim has merit, and remember,
this is a motion to correct [an] illegal sentence. It’s a
narrow . . . number of grounds that can support it. If
it doesn’t have merit, they don’t have a lawyer represent
the person, and then the person has to handle the case
on their own, which you really are in your case.’’

The court then asked the defendant if he was pre-
pared to proceed on his motion to correct at that time,
or if he wanted to continue the matter to another date
to afford him further opportunity to prepare. The defen-
dant told the court that he was not prepared to argue
on that date, and that he had several exhibits that he
wanted to introduce into evidence in support of his
motion. After the court set a new date for the hearing
on the defendant’s motion to correct, the defendant
asked to address ‘‘the record concerning the Anders
brief,’’ and stated that he objected ‘‘to not being able
to have an Anders brief.’’ The court assured the defen-
dant that his objection was noted for the record.

On January 23, 2019, the court held a hearing on the
defendant’s motion to correct. The defendant appeared
as a self-represented party. At the conclusion of that
hearing, the court, Devlin, J., advised the parties that
he was going to read the materials submitted, and that
he would bring the defendant back to court on February
20, 2019, when he would issue his ruling on the defen-
dant’s motion to correct. The defendant then told the
court that he had one more issue that he would like to
address. The defendant argued: ‘‘As an indigent defen-
dant, I was required to have counsel. The last time [that
I was in court] . . . I had a videoconference, and I
couldn’t see who the judge was. . . . Under Francis
the exact same situation happened that’s happened to
me. In Francis, no lawyer was appointed, a neutral
agent of the court went and got my claim without sitting
down face-to-face and discussing what my claim would
be, wrote me a letter that I thought was attorney-client
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privilege, hand it to the judge, said he don’t think the
claim has merit. He didn’t file an Anders brief so I could
respond and file an Anders brief and tell you that I do
have merit . . . .’’ The court interjected, stating that
‘‘Francis is not our practice right now in Connecticut.’’
The defendant continued to ‘‘object,’’ and the court
repeated, ‘‘Francis doesn’t apply in Connecticut right
now. . . . Francis has been overruled.’’

On February 20, 2019, the court, Devlin, J., issued its
ruling orally from the bench, finding that the sentencing
court did not materially rely on inaccurate information
when it imposed the defendant’s sentence. The court
therefore concluded that the defendant’s sentence was
not illegal and, accordingly, denied the defendant’s
motion to correct. This appeal followed.

On appeal, the defendant argues that the court erred
in failing to follow the procedures set forth by our
Supreme Court in State v. Francis, supra, 322 Conn.
247, when it denied his request for the appointment
of counsel to represent him on his motion to correct.
We agree.

Our analysis is guided by the following legal princi-
ples. ‘‘[I]t is axiomatic that [t]he judicial authority may
at any time correct an illegal sentence or other illegal
disposition, or it may correct a sentence imposed in an
illegal manner . . . . A motion to correct an illegal sen-
tence constitutes a narrow exception to the general
rule that, once a defendant’s sentence has begun, the
authority of the sentencing court to modify that sen-
tence terminates. . . . Indeed, [i]n order for the court
to have jurisdiction over a motion to correct an illegal
sentence after the sentence has been executed, the sen-
tencing proceeding [itself] . . . must be the subject of
the attack. . . . Therefore, the motion is directed to
the sentencing court, which can entertain and resolve
the challenge most expediently.’’ (Citation omitted;
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internal quotation marks omitted.) State v. Francis,
supra, 322 Conn. 259–60.

Our Supreme Court first addressed the right to coun-
sel on a motion to correct an illegal sentence in State
v. Casiano, 282 Conn. 614, 619, 922 A.2d 1065 (2007).
In Casiano, our Supreme Court analyzed whether the
term ‘‘any criminal action’’ in General Statutes § 51-
296 (a)5 encompassed a motion to correct an illegal
sentence and, thus, whether the appointment of counsel
was required for indigent defendants with respect to
such motions. Our Supreme Court held that, in connec-
tion with a motion to correct an illegal sentence filed
pursuant to Practice Book § 43-22, ‘‘a defendant has a
right to the appointment of counsel for the purpose of
determining whether a defendant who wishes to file
such a motion has a sound basis for doing so. If
appointed counsel determines that such a basis exists,
the defendant also has the right to the assistance of
such counsel for the purpose of preparing and filing
such a motion and, thereafter, for the purpose of any
direct appeal from the denial of that motion.’’ Id., 627–
28.

5 General Statutes § 51-296 (a) provides in relevant part: ‘‘In any criminal
action, in any habeas corpus proceeding arising from a criminal matter, in
any extradition proceeding, or in any delinquency matter, the court before
which the matter is pending shall, if it determines after investigation by the
public defender or his office that a defendant is indigent as defined under
. . . chapter [887], designate a public defender, assistant public defender
or deputy assistant public defender to represent such indigent defendant,
unless, in a misdemeanor case, at the time of the application for appointment
of counsel, the court decides to dispose of the pending charge without
subjecting the defendant to a sentence involving immediate incarceration
or a suspended sentence of incarceration with a period of probation or the
court believes that the disposition of the pending case at a later date will
not result in a sentence involving immediate incarceration or a suspended
sentence of incarceration with a period of probation and makes a statement
to that effect on the record. If it appears to the court at a later date that,
if convicted, the sentence of an indigent defendant for whom counsel has
not been appointed will involve immediate incarceration or a suspended
sentence of incarceration with a period of probation, counsel shall be
appointed prior to trial or the entry of a plea of guilty or nolo contendere.’’
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Subsequently, in State v. Francis, supra, 322 Conn.
259,6 our Supreme Court concluded that it was harmful
error for a trial court to fail to appoint counsel to repre-
sent the defendant ‘‘even for the limited purpose of
determining whether a sound basis existed for him to
file his motion [to correct an illegal sentence].’’ In that
case, the trial court did not appoint a public defender
for the purposes of sound basis review after the defen-
dant had filed his third motion to correct an illegal
sentence. Id., 252, 268. Instead, the court clerk’s office
alerted the public defender, who reviewed the motion
and reported to the court that it was his opinion that
the defendant’s motion ‘‘ ‘does not have sufficient merit
. . . .’ ’’ Id., 253. The public defender did not
‘‘ ‘[describe] in detail to the court the substance of any
discussions with the defendant about the claims he
wished to make in his motion’ ’’; id., 268; nor did he
‘‘ ‘explain his findings to the defendant . . . .’ ’’ Id., 269.
The defendant objected and requested that the public
defender state the specific grounds and reasoning on
which he had formed his conclusion. Id., 255. The trial
court denied the request and subsequently denied the
defendant’s motion. Id., 255–56.

Thereafter, the defendant appealed to this court,
claiming, among other things, that the trial court had
violated his right to counsel under § 51-296 (a) by deny-
ing his request for counsel without adhering to the
procedure set forth in Anders v. California, 386 U.S.
738, 744, 87 S. Ct. 1396, 18 L. Ed. 2d 493 (1967). See
State v. Francis, 148 Conn. App. 565, 575, 86 A.3d 1059
(2014), rev’d, 322 Conn. 247, 140 A.3d 927 (2016). This
court agreed with the defendant that the trial court
should have followed Anders in denying his request for
appointed counsel. Id., 569. This court reasoned that,
‘‘because the express rationale in Casiano for extending
the statutory right to counsel . . . from appeals to

6 State v. Francis, supra, 322 Conn. 247, has not been overruled.
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motions to correct is that such motions are functionally
equivalent to appeals as vehicles for challenging the
legality of criminal sentences, [a criminal defendant’s]
right to appointed counsel on a motion to correct must
be identical to, and thus be protected by, the same
procedural safeguards [that are] used to protect [the]
right to appointed counsel on appeal.’’ Id., 584.

Our Supreme Court disagreed and concluded that ‘‘the
Anders procedure is not strictly required to safeguard
the defendant’s statutory right to counsel in the context
of a motion to correct an illegal sentence.’’ State v.
Francis, supra, 322 Conn. 251.

In so concluding, our Supreme Court adhered to its
holding in Casiano that an indigent defendant has the
right to the appointment of counsel for the purpose of
determining whether a sound basis exists for the filing
of a motion to correct an illegal sentence but distin-
guished a proceeding on a motion to correct an illegal
sentence from that in a direct appeal. Id., 267. The court
in Francis explained that a proceeding on a ‘‘postcon-
viction motion to correct . . . bears no resemblance
to a direct appeal in terms of the number and complexity
of issues that may be raised, [and that] fact . . . neces-
sarily bears on the question of whether the same proce-
dures are required to protect the right to effective assis-
tance of counsel in both situations.’’ Id., 263. The court
reasoned: ‘‘In stark contrast [to direct appeals], the
claims that may be raised in a motion to correct an
illegal sentence are strictly limited to improprieties that
may have occurred at the sentencing stage of the pro-
ceeding.’’ Id., 264. The court concluded: ‘‘In light of the
limited and straightforward nature of the claims that
may be raised in a motion to correct, the potential
merits of such a motion will be apparent to the court
and appointed counsel from a simple review of the
sentencing record. . . . Accordingly, we can perceive
no reason why appointed counsel, having carefully
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reviewed the record for possible sentencing errors in
light of governing legal principles and determined that
none exist, must then be required to file an Anders brief
identifying anything in the record that might arguably
support a countervailing view, or why the trial court
should then be required to undertake a full and indepen-
dent review of the record to determine whether it agrees
with defense counsel’s assessment of the defendant’s
claimed sentencing error.’’ (Citations omitted.) Id., 265–
66.

With those precepts in mind, our Supreme Court in
Francis outlined the following procedure to be used
when a motion to correct an illegal sentence is filed:
‘‘[W]hen an indigent defendant requests that counsel
be appointed to represent him in connection with the
filing of a motion to correct an illegal sentence, the
trial court must grant that request for the purpose of
determining whether a sound basis exists for the
motion. . . . If, after consulting with the defendant
and examining the record and relevant law, counsel
determines that no sound basis exists for the defendant
to file such a motion, he or she must inform the court
and the defendant of the reasons for that conclusion,
which can be done either in writing or orally. If the
court is persuaded by counsel’s reasoning, it should
permit counsel to withdraw and advise the defendant
of the option of proceeding as a self-represented party.’’
(Citation omitted; emphasis added; footnote omitted.)
Id., 267–68. Thus, although the procedure to be under-
taken by appointed counsel and the court on a motion
to correct requires less scrutiny than that required on
a direct appeal, the court in Francis maintained certain
safeguards to ensure that the sound basis review and
determination would not be unilateral by either
appointed counsel or the court. With these principles
in mind, we turn to the defendant’s claims on appeal.
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The defendant first argues that his right to counsel
was violated because, contrary to the requirement of
Francis, Bruckmann did not consult with him regarding
his motion to correct. The defendant is correct in his
contention that such a consultation by appointed coun-
sel is required. The defendant alleged on the record
to Judge Devlin that Bruckmann did not consult him
regarding his motion, and Bruckmann was not present
to refute the defendant’s allegation. In fact, we do not
find any support in the record that there was ever a
consultation between Bruckmann and the defendant.

The defendant also claims that Bruckmann neither
informed him nor the court of the reasons underlying his
conclusion that no sound basis existed for his motion.
Again, the defendant correctly asserts that Francis
required Bruckmann to do so. In the ‘‘Report re: Defen-
dant’s Motion to Correct an Illegal Sentence’’ that
Bruckmann filed with the court, he represented that he
had notified the defendant by mail of the reasons for his
conclusion that no sound basis existed for the motion to
correct. The defendant acknowledged that he received
a letter from Bruckmann but asserted that the letter
was informal and that Bruckmann was required to
inform him in a brief of the reasons for his conclusion
that no sound basis existed for his motion to correct.
Francis does not require counsel to file a brief but
requires only that counsel inform the defendant orally
or in writing. The defendant does not contend that the
letter he received from Bruckmann did not set forth
the reasons for his conclusion, and we have no reason
to doubt Bruckmann’s candor in his statement that he
so informed the defendant in that letter.

Bruckmann did, however, fail to inform the court of
the basis for his conclusion that no sound basis existed
for the defendant’s motion to correct. Bruckmann’s
report simply stated that he had reviewed the defen-
dant’s motion, that he had determined that no sound
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basis existed for that motion, and that he had informed
the defendant of the reasons for his conclusion. Bruck-
mann did not set forth the reasons for his conclusion.
Although, contrary to the defendant’s argument, the
court was not required, under Francis, to conduct its
own independent evaluation of the potential merits of
the defendant’s motion, it was required to consider the
reasoning for Bruckmann’s conclusion that no sound
basis existed for the defendant’s motion, and, if per-
suaded by that reasoning, permit Bruckmann to with-
draw as counsel to the defendant. Because the court
was not made aware of that reasoning, either orally or
in writing, it was not able to fulfill its obligation to
consider it, as required by Francis.

The appeal is dismissed with respect to the defen-
dant’s claim that he was denied appellate counsel, the
judgment is reversed and the case is remanded with
direction to appoint counsel to represent the defendant
to determine, in accordance with the procedures set
forth in State v. Francis, supra, 322 Conn. 247, whether
a sound basis exists for his motion to correct an illegal
sentence.

In this opinion the other judges concurred.


