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Syllabus

The defendant, who had been convicted of the crime of murder in connection
with a shooting incident when he was twenty years old, appealed to
this court from the judgment of the trial court denying his motion to
correct an illegal sentence. In his motion, he claimed that his brain had
not developed fully at the time of the crime such that he could not
comprehend the gravity of his actions, that his chronological age at the
time of the crime was not representative of his mental age, which was
not substantially different from that of a juvenile, and that the sentencing
judge should have afforded him a competency hearing to determine
whether he could stand trial and aid in his own defense. In support of
his claim, he sought to have the trial court apply the rationale of Miller
v. Alabama (567 U.S. 460) and its progeny, which recognize that courts
must consider mitigating evidence of youth and immaturity when sen-
tencing juvenile offenders, including the offender’s chronological age
and its hallmark features as mitigating evidence against a severe sen-
tence such as life imprisonment without parole. The defendant also filed
a motion to allow an expert psychologist to testify, which the trial court
denied. Held that the defendant could not prevail on his claim that denial
of his motion to correct an illegal sentence was improper: because the
defendant was twenty years old at the time of the crime, the trial court
was not required under Miller necessarily and expressly to take the
defendant’s mental state into consideration at sentencing, and although
he claimed that Miller should be extended to apply to an adult defendant
whose mental age, at the time of the crime, was not substantially different
from that of a juvenile, our law categorically limits review pursuant to
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Miller and its progeny to cases in which the defendant was under the
age of eighteen at the time of the crime; accordingly, the defendant
having failed to set forth a colorable claim for relief, the trial court did
not have jurisdiction over his motion to correct an illegal sentence,
which should have been dismissed rather than denied, and in light of
the court’s lack of jurisdiction, it did not err in precluding the testimony
of the defendant’s expert.

Argued September 25—officially released December 26, 2017

Procedural History

Information charging the defendant with the crime
of murder, brought to the Superior Court in the judicial
district of Fairfield, and tried to the jury before Gor-
mley, J.; verdict and judgment of guilty, from which
the defendant appealed to our Supreme Court, which
affirmed the judgment; thereafter, the court, Devlin,
J., denied the defendant’s motion to correct an illegal
sentence; subsequently, the court, Devlin, J., denied
the defendant’s motion to allow expert testimony, and
the defendant appealed to this court. Reversed; judg-
ment directed.

Abdul Mukhtaar, self-represented, the appellant
(defendant).

Michele C. Lukban, senior assistant state’s attorney,
with whom, on the brief, were John C. Smriga, state’s
attorney, and Emily Dewey Trudeau, deputy assistant
state’s attorney, for the appellee (state).

Opinion

BEACH, J. The self-represented defendant, Abdul
Mukhtaar, appeals from the judgment of the trial court
denying his motion to correct an illegal sentence. The
defendant claims that the trial court abused its discre-
tion in (1) denying his motion to correct an illegal sen-
tence and (2) denying his motion to allow an expert
witness to testify.1 We disagree.

1 The defendant also claims that the court erred in (3) precluding him
from presenting his psychological evaluation report and a study on racial
disparity as to sentencing, (4) failing to consider that he was a first-time
felon and other mitigating factors, (5) failing to vacate his sentence on the
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The following facts and procedural history are rele-
vant to this appeal.2 On February 14, 1996, the defendant
shot and killed Terri Horeglad, who was a passenger
in a car that had stopped at the intersection of Fairfield
and Iranistan Avenues in Bridgeport. The defendant
was twenty years old at the time. He subsequently was
arrested, charged and, following a jury trial, convicted
of murder in violation of General Statutes § 53a-54a.
On September 19, 1997, the trial court sentenced the
defendant to fifty years imprisonment. On October 21,
2015, the defendant filed a motion to correct an illegal
sentence. Relying on Roper v. Simmons, 543 U.S. 551,
125 S. Ct. 1183, 161 L. Ed. 2d 1 (2005), Graham v.
Florida, 560 U.S. 48, 130 S. Ct. 2011, 176 L. Ed. 2d 825
(2010), and Miller v. Alabama, 567 U.S. 460, 132 S. Ct.
2455, 183 L. Ed. 2d 407 (2012), the defendant argued
that his brain had not developed fully at the time of the
crime such that he could not comprehend the gravity
of his actions. The defendant claimed that his sentence
had been imposed in an illegal manner because the
sentencing judge did not grant him a competency hear-
ing to determine whether he could stand trial and aid
in his own defense. Seeking to introduce the testimony
of a psychologist relevant to his mental state at the

ground that the same judge had presided over his probable cause hearing
and his trial, and (6) failing to afford him his rights under the fourteenth
amendment to the United States constitution. Our conclusions with respect
to claims one and two are dispositive of claims three and six. Claims four
and five are not properly before us because the defendant did not raise
them in the trial court. State v. Boyd, 295 Conn. 707, 757–58, 992 A.2d 1071
(2010), cert. denied, 562 U.S. 1224, 131 S. Ct. 1474, 179 L. Ed. 2d 314 (2011).
Additionally, claim four was previously addressed in a motion to correct
an illegal sentence that the defendant filed in 2013. See State v. Mukhtaar,
Superior Court, judicial district of Fairfield, Docket No. CR-96-261380 (Sep-
tember 20, 2013) (2013 WL 5614541). Also, claim five was addressed in
the defendant’s 2008 habeas petition. See Mukhtaar v. Commissioner of
Correction, 158 Conn. App. 431, 436 n.4, 119 A.3d 607 (2015).

2 See generally Mukhtaar v. Commissioner of Correction, supra, 158 Conn.
App. 431.
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time of the crime, he also filed a motion to allow an
expert to testify.

After argument on May 25, 2016, the trial court, Dev-
lin, J., denied the defendant’s motion to correct an
illegal sentence on the basis that Roper, Graham, and
Miller apply only to individuals who were under the
age of eighteen at the time of the crime. The court then
denied as moot the defendant’s motion to allow the
expert to testify. This appeal followed.

On appeal, the defendant claims that the trial court
improperly denied his motion to correct an illegal sen-
tence on the ground that Miller and its progeny apply
only to the sentencing of juveniles. The defendant does
not dispute that, at least literally, the jurisprudence
applies to juveniles. He claims, however, that the ratio-
nale underlying the cases is applicable equally to sen-
tencing of adults whose mentalities at the time of the
crime were similar to those of juveniles. He asserts that
the trial court misconstrued his argument as relying on
the precise holding of Miller when it, in fact, was based
on the ‘‘brain science’’ underlying that case. At oral
argument before this court, the defendant clarified that
he was claiming that his sentence was illegal because
he was not afforded a competency hearing. He asserted
that he was relying on Miller only to show that he
should have been given a competency hearing because
his mind had not fully developed at the time of the
crime. The state contends that Miller and its progeny
do not apply to the defendant because he was older
than eighteen at the time of the crime. We agree with
the state and note further that the trial court did not
misconstrue the defendant’s argument.3

3 In his motion to correct, the defendant stated that ‘‘[b]ased on the retroac-
tivity of everyone challenging their sentence for juvenile justice for compe-
tency hearing under Casiano . . . [t]he defendant also requests a
competency hearing and a hearing/test to see if at [any time] was the defen-
dant competent enough to stand trial and aid in his defense of this murder
charge.’’ He concluded that motion by stating, ‘‘if you have two defendants
who are both charged with the same murder and they both shot the victim
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We begin with the relevant standard of review and
legal principles. ‘‘We review the [trial] court’s denial of
[a] defendant’s motion to correct [an illegal] sentence
under the abuse of discretion standard of review. . . .
In reviewing claims that the trial court abused its discre-
tion, great weight is given to the trial court’s decision
and every reasonable presumption is given in favor of
its correctness. . . . We will reverse the trial court’s
ruling only if it could not reasonably conclude as it did.’’
(Internal quotation marks omitted.) State v. Logan, 160
Conn. App. 282, 287, 125 A.3d 581 (2015), cert. denied,
321 Conn. 906, 135 A.3d 279 (2016).

‘‘Practice Book § 43-224 sets forth the procedural
mechanism for correcting invalid sentences, and its
scope is governed by the common law.’’ State v. Martin
M., 143 Conn. App. 140, 144, 70 A.3d 135, cert. denied,
309 Conn. 919, 70 A.3d 41 (2013). ‘‘An illegal sentence
is essentially one which either exceeds the relevant
statutory maximum limits, violates a defendant’s right
against double jeopardy, is ambiguous, or is inherently

to death. But one defendant was [eighteen] years old, and the other defendant
is [seventeen] years old and both are sentenced to [sixty] years. How can
you give one parole and the other no parole, when brain science supports the
fact that neither defendant’s brain’s frontal lobe was not fully developed?’’
At oral argument before this court, however, the defendant claimed that
the lack of a competency hearing itself rendered his sentence illegal. There
is nothing in the record to suggest that the defendant appeared less than
competent at sentencing such that the sentencing judge should have held
a competency hearing.

As did the trial court, however, we understand the defendant to claim
that a competency hearing would have revealed that he qualifies for the
sentencing mandates of Miller v. Alabama, supra, 567 U.S. 460. Put another
way, we view the defendant’s somewhat elusive claim to be that his claim
of immaturity at the time of the crime makes him eligible to file a motion
to correct and a competency hearing would have provided evidence of
such immaturity.

4 Practice Book § 43-22 provides: ‘‘The judicial authority may at any time
correct an illegal sentence or other illegal disposition, or it may correct a
sentence imposed in an illegal manner or any other disposition made in an
illegal manner.’’
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contradictory. . . . Sentences imposed in an illegal
manner have been defined as being within the relevant
statutory limits but . . . imposed in a way which vio-
lates the defendant’s right . . . to be addressed person-
ally at sentencing and to speak in mitigation of
punishment . . . or his right to be sentenced by a judge
relying on accurate information or considerations solely
in the record, or his right that the government keep its
plea agreement promises . . . .’’ (Internal quotation
marks omitted.) State v. Starks, 121 Conn. App. 581, 586,
997 A.2d 546 (2010). A claim that a sentence violated the
precepts of Miller and its progeny is properly brought
by means of a motion to correct pursuant to Practice
Book § 43-22. See, e.g., State v. Logan, supra, 160 Conn.
App. 287–90.

In State v. Taylor G., 315 Conn. 734, 110 A.3d 338
(2015), our Supreme Court summarized the holdings in
Roper, Graham and Miller. ‘‘[A]ll three federal cases
recognized that, because the eighth amendment prohi-
bition against cruel and unusual punishment is based
on the principle that punishment should be graduated
and proportioned to the offender and the offense, courts
must consider mitigating evidence of youth and immatu-
rity when sentencing juvenile offenders. Thus, applying
this principle, the death penalty is a disproportionate
sentence for juvenile offenders, regardless of the crime;
see Roper v. Simmons, supra, 543 U.S. 573–75; life
imprisonment without the possibility of parole is a dis-
proportionate sentence for juveniles convicted of a non-
homicide crime; Graham v. Florida, supra, 560 U.S. 74;
and mandatory life imprisonment without the possibil-
ity of parole is a disproportionate sentence for juveniles
convicted of a homicide, although a sentence of life
imprisonment without the possibility of parole may be
deemed appropriate following consideration of the
child’s age-related characteristics and the circum-
stances of the crime. See Miller v. Alabama, supra, [567
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U.S. 479–80] . . . .’’ (Emphasis in original.) State v.
Taylor G., supra, 743–44.

‘‘Miller logically indicates that, if a sentencing
scheme permits the imposition of [a life sentence with-
out parole] on a juvenile homicide offender, the trial
court must consider the offender’s chronological age
and its hallmark features as mitigating against such a
severe sentence.’’ (Emphasis in original; internal quota-
tion marks omitted.) State v. Riley, 315 Conn. 637, 658,
110 A.3d 1205 (2015), cert. denied, U.S. , 136 S.
Ct. 1361, 194 L. Ed. 2d 376 (2016). ‘‘We use the term
juvenile offenders to refer to persons who committed
a crime when they were younger than eighteen years
of age.’’ Id., 640 n.1; see also State v. Taylor G., supra,
315 Conn. 741 n.7; State v. Logan, supra, 160 Conn.
App. 288 n.11.

In the present case, the defendant, then twenty years
old, was not a juvenile at the time of the crime. The
trial court was therefore not required under Miller nec-
essarily and expressly to take the defendant’s mental
state into consideration at sentencing. See State v.
Riley, supra, 315 Conn. 658 (‘‘trial court must consider
the offender’s chronological age and its hallmark fea-
tures’’ [emphasis altered; internal quotation marks omit-
ted]). The defendant contends, however, that his
chronological age, at the time of the crime, was not
representative of his mental age. In his motion to cor-
rect, the defendant asserted that Miller should be
extended to apply to adult defendants whose mental
age, at the time of the crime, was not substantially
different from that of juveniles.

The United States Supreme Court, however, has
expressly restricted Miller to apply only to those chro-
nologically under the age of eighteen. See Miller v.
Alabama, supra, 567 U.S. 465 (‘‘[w]e therefore hold that
mandatory life without parole for those under the age
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of [eighteen] at the time of their crimes violates the
[e]ighth [a]mendment’s prohibition on cruel and
unusual punishments’’ [emphasis added; internal quota-
tion marks omitted]); see also Id., 489 (‘‘[b]y requiring
that all children convicted of homicide receive lifetime
incarceration without possibility of parole, regardless
of their age and age-related characteristics and the
nature of their crimes, the mandatory sentencing
schemes before us violate this principle of proportional-
ity, and so the [e]ighth [a]mendment’s ban on cruel and
unusual punishment’’ [emphasis added]).

In addition, the ‘‘brain science’’ referenced in Miller,
upon which the defendant seeks to rely, also empha-
sized the differences between juveniles and adults. See
Id., 471–72 (‘‘[I]n Graham, we noted that developments
in psychology and brain science continue to show fun-
damental differences between juvenile and adult minds
. . . . We reasoned that those findings—of transient
rashness, proclivity for risk, and inability to assess con-
sequences—both lessened a child’s moral culpability
and enhanced the prospect that, as the years go by and
neurological development occurs, his deficiencies will
be reformed.’’ [Citation omitted; emphasis added; foot-
note omitted; internal quotation marks omitted.]).

Our Supreme Court has used the term ‘‘juvenile
offenders’’ under Miller to mean those who are under
eighteen at the time of the crime. See State v. Taylor
G., supra, 315 Conn. 741 n.7; State v. Riley, supra, 315
Conn. 640 n.1. Finally, this court recently held that
‘‘[e]xpanding the application of Miller to offenders eigh-
teen years of age or older simply does not comport with
existing eighth amendment jurisprudence pertaining to
juvenile sentencing.’’ Haughey v. Commissioner of Cor-
rection, 173 Conn. App. 559, 568, 164 A.3d 849, cert.
denied, 327 Conn. 906, 170 A.3d 1 (2017).

We emphasize that a Superior Court traditionally
loses jurisdiction over a criminal case once the defen-
dant begins serving a sentence; a motion to correct
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pursuant to Practice Book § 43-22 is an exception. Few
categories of claims qualify for consideration under that
exception. See, e.g., State v. Casiano, 122 Conn. App.
61, 66–67, 998 A.2d 792, cert. denied, 298 Conn. 931,
5 A.3d 491 (2010). Our courts have determined that
sentences of juveniles may qualify, in limited circum-
stances, if the vicissitudes of youth have not adequately
been considered at sentencing. The line, however, has
been brightly drawn at eighteen, and we are not free
to ignore that bright line. See, e.g., Haughey v. Commis-
sioner of Correction, supra, 173 Conn. App. 568–69.

Our law, then, categorically limits review pursuant
to Miller and its progeny to cases in which the defendant
was under the age of eighteen at the time of the crime.
In State v. Delgado, 323 Conn. 801, 810–811, 151 A.3d
345 (2016), our Supreme Court held that the Superior
Court had no jurisdiction to entertain a motion to cor-
rect that did not state a colorable claim for relief. The
defendant, in this case, did not set forth a colorable
claim for relief. Consequently, pursuant to Delgado, the
trial court did not have subject matter jurisdiction over
the defendant’s motion to correct. Further, because the
trial court lacked jurisdiction, it did not err in precluding
the testimony of the defendant’s expert.

The judgment is reversed and the case is remanded
with direction to dismiss the defendant’s motion to
correct an illegal sentence.

In this opinion the other judges concurred.

ROBERT DOYLE v. UNIVERSAL UNDERWRITERS
INSURANCE COMPANY

(AC 39253)
Alvord, Prescott and Mihalakos, Js.

Syllabus

The plaintiff, who suffered injuries when his automobile collided with a
vehicle driven by N, sought to recover damages for underinsured motor-



Page 78A CONNECTICUT LAW JOURNAL December 26, 2017

10 DECEMBER, 2017 179 Conn. App. 9

Doyle v. Universal Underwriters Ins. Co.

ist benefits allegedly due under an automobile insurance policy that the
defendant insurance company had issued to the plaintiff. At the time
of the accident, N had an automobile insurance policy with a liability
limit of $100,000. The plaintiff brought a negligence action against N,
which was submitted to binding arbitration before an arbitrator, who
found that the plaintiff had sustained fair, just and reasonable damages
in the amount of $105,924. In accordance with that award, N’s insurance
company paid the plaintiff $100,000, which represented the limits of N’s
policy. The plaintiff thereafter brought this action against the defendant,
alleging that because his actual damages resulting from the collision
exceeded the $100,000 limit of N’s liability coverage, which had been
exhausted, he was entitled to recover the cost of certain medical care
that he claimed he would incur in the future. The trial court granted
the defendant’s motion for summary judgment on the ground of collateral
estoppel and rendered judgment thereon for the plaintiff in the amount
of $5924, from which the plaintiff appealed to this court. He claimed
that the trial court improperly rendered summary judgment because the
doctrine of collateral estoppel did not bar him from relitigating the
amount of damages that was awarded to him in the arbitration proceed-
ing. Held that the trial court properly rendered summary judgment on
the ground of collateral estoppel; the issue of the amount of damages
to which the plaintiff was legally entitled was fully and fairly litigated,
and actually and necessarily decided in the prior binding arbitration
proceeding in which the plaintiff fully participated, and that issue was
identical to the issue of damages in the form of underinsured motorist
benefits sought in the present case, as the plaintiff conceded that the
nature and extent of the damages he claimed against N in the arbitration
proceeding were, in essence, the same as those he claimed against the
defendant, and that the coverage under his insurance contract with the
defendant was limited to the damages caused by N to the extent of the
defendant’s coverage, and no more.

Argued October 18—officially released December 26, 2017

Procedural History

Action to recover damages for underinsured motorist
benefits allegedly due under a policy of automobile
insurance issued by the defendant, and for other relief,
brought to the Superior Court in the judicial district
of Middlesex, where the court, Vitale, J., granted the
defendant’s motion for summary judgment and ren-
dered judgment thereon, from which the plaintiff
appealed to this court. Affirmed.

David A. Zipfel, for the appellant (plaintiff).

Robert E. Koosa, for the appellee (defendant).
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Opinion

ALVORD, J. The plaintiff, Robert Doyle, appeals from
the summary judgment rendered by the trial court in
his favor1 in the amount of $5924 in this action to recover
underinsured motorist benefits under an automobile
insurance policy issued by the defendant, Universal
Underwriters Insurance Company (Universal). The
plaintiff suffered injuries in a collision between his auto-
mobile and that of an underinsured motorist, Neil Nil-
son. On appeal, the plaintiff claims that the court
improperly determined that he was collaterally
estopped from relitigating the amount of damages
awarded to him in binding arbitration with Nilson. We
disagree and, accordingly, affirm the judgment of the
trial court.

The record reveals the following undisputed facts
and procedural history.2 On or about November 3, 2010,
the plaintiff was involved in a multicar motor vehicle
accident. On January 3, 2011, the plaintiff filed an action
in Superior Court against Nilson, the driver of one of the
other vehicles involved in the accident. In an amended
complaint dated September 26, 2012, the plaintiff
alleged that, as a result of Nilson’s negligence, he suf-
fered injuries, including, inter alia, a scapular fracture of
the left shoulder, a left shoulder internal derangement,
a rib fracture, a closed head injury, and nerve damage
to his left arm, hand, and wrist. He further alleged that
he had ‘‘incurred and will incur in the future, consider-
able expenses for hospital, doctor and medical care

1 Although the defendant, Universal Underwriters Insurance Company,
moved for summary judgment, it acknowledged in its motion that it was
responsible for a monetary sum due the plaintiff. Accordingly, it requested
that the court render judgment in favor of the plaintiff in the amount of
$5924, which represented the difference between the arbitration award in
the amount of $105,924, and the $100,000 policy limit that the tortfeasor’s
insurer had already paid the plaintiff.

2 The parties filed a joint statement of material facts that are not in dispute,
which the court incorporated in full into its memorandum of decision.
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treatment, X rays, medicines and medical supplies, all
to his financial detriment.’’ In discovery, the plaintiff
produced medical records and bills generated from
medical treatment he sought with, inter alia, Dr. Andrew
Caputo. The documents produced indicated that the
plaintiff last consulted on or about March 22, 2011, with
a medical provider for injuries sustained in the motor
vehicle accident.

The plaintiff and Nilson agreed to submit the matter,
including the issues of liability and damages, to binding
arbitration and executed an arbitration agreement
dated December 4, 2012. Under the terms of that
agreement, the parties stipulated that the plaintiff’s
recovery from Nilson would be limited to a low of
$0 and a high of $100,000, which number represented
exhaustion of Nilson’s automobile insurance policy lim-
its. The parties agreed not to communicate the high-
low parameters to the arbitrator.

On January 28, 2013, the arbitrator, Attorney Richard
C. Tynan, held a hearing, during which the plaintiff
presented evidence and testimony from witnesses
regarding the ‘‘nature and extent of his damages—both
economic and noneconomic.’’ The plaintiff presented
evidence that he might need future medical treatment,
including surgery, as a result of the accident. The plain-
tiff did not refrain from presenting any evidence per-
taining to his damages claim. On March 6, 2013, Attorney
Tynan issued an award in which he found that the
plaintiff had ‘‘sustained his burden of proving that he
is entitled to fair, just and reasonable damages for those
injuries he sustained through the negligence of the
defendant, Neil Nilson.’’ Attorney Tynan awarded the
plaintiff the entirety of his claimed economic damages,
$15,924, and noneconomic damages in the amount of
$90,000, for a total award of $105,924. The parties exe-
cuted a settlement and release agreement, and Nilson’s
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insurance company paid the plaintiff $100,000, repre-
senting the limits of Nilson’s policy.

The plaintiff thereafter filed the present action
against Universal, his automobile insurance carrier,
claiming that Nilson was underinsured at the time of
the accident. In this action, the plaintiff again claims
that he has suffered injuries as a result of Nilson’s
negligence and that he ‘‘has incurred and will incur in
the future, considerable expenses for hospital, doctor
and medical care treatment, X rays, medicines and med-
ical supplies, all to his financial detriment.’’ The nature
and extent of the damages the plaintiff claims in the
present action are ‘‘in essence, the same’’ as the nature
and extent of the damages he claimed in his action
against Nilson. The plaintiff did not elect to undergo
surgery as a result of the accident, and he has not
received any medical treatment or incurred any addi-
tional medical expenses since March 22, 2011. On
December 1, 2015, Universal filed a motion for summary
judgment on the ground of collateral estoppel, which
the court granted; see footnote 1 of this opinion; on
May 11, 2016. This appeal followed.

Before addressing the plaintiff’s claim, we note the
applicable standard of review. ‘‘Practice Book [§ 17-
49] provides that summary judgment shall be rendered
forthwith if the pleadings, affidavits and any other proof
submitted show that there is no genuine issue as to any
material fact and that the moving party is entitled to
judgment as a matter of law. . . . In deciding a motion
for summary judgment, the trial court must view the
evidence in the light most favorable to the nonmoving
party. . . . The party seeking summary judgment has
the burden of showing the absence of any genuine issue
[of] material facts which, under applicable principles
of substantive law, entitle him to a judgment as a matter
of law . . . and the party opposing such a motion must
provide an evidentiary foundation to demonstrate the
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existence of a genuine issue of material fact. . . . [T]he
scope of our review of the trial court’s decision to
grant the [defendant’s] motion for summary judgment
is plenary.’’ (Internal quotation marks omitted.) Mier-
zejewski v. Brownell, 152 Conn. App. 69, 78–79, 97 A.3d
61 (2014). Additionally, the applicability of the doctrine
of collateral estoppel presents a question of law, over
which this court’s review is also plenary. State v. Bacon
Construction Co., 160 Conn. App. 75, 85, 124 A.3d 941,
cert. denied, 319 Conn. 953, 125 A.3d 532 (2015).

On appeal, the plaintiff claims that the trial court
erred in granting summary judgment because it improp-
erly concluded that the doctrine of collateral estoppel
barred him from relitigating in this action against Uni-
versal the amount of damages awarded to him by Attor-
ney Tynan in the prior arbitration proceeding. We
disagree.

We first set forth the general applicable law of collat-
eral estoppel. ‘‘[C]ollateral estoppel precludes a party
from relitigating issues and facts actually and necessar-
ily determined in an earlier proceeding between the
same parties or those in privity with them upon a differ-
ent claim. . . . An issue is actually litigated if it is prop-
erly raised in the pleadings or otherwise, submitted for
determination, and in fact determined. . . . An issue
is necessarily determined if, in the absence of a determi-
nation of the issue, the judgment could not have been
validly rendered. . . . To assert successfully the doc-
trine of issue preclusion, therefore, a party must estab-
lish that the issue sought to be foreclosed actually was
litigated and determined in the prior action between
the parties or their privies, and that the determination
was essential to the decision in the prior case.’’ (Internal
quotation marks omitted.) Doran v. First Connecticut
Capital, LLC, 143 Conn. App. 318, 321, 70 A.3d 1081,
cert. denied, 310 Conn. 917, 76 A.3d 632 (2013). ‘‘For
collateral estoppel to apply, the issue concerning which



Page 83ACONNECTICUT LAW JOURNALDecember 26, 2017

179 Conn. App. 9 DECEMBER, 2017 15

Doyle v. Universal Underwriters Ins. Co.

relitigation is sought to be estopped must be identical
to the issue decided in the prior proceeding.’’ (Internal
quotation marks omitted.) Pollansky v. Pollansky, 162
Conn. App. 635, 651, 133 A.3d 167 (2016).

Under Connecticut law, mutuality of parties is not a
prerequisite to the invocation of collateral estoppel. Id.,
652–53; see also Aetna Casualty & Surety Co. v. Jones,
220 Conn. 285, 299–303, 596 A.2d 414 (1991). Addition-
ally, collateral estoppel ‘‘may be invoked offensively,
in support of a party’s affirmative claim against his
opponent, or defensively, in opposition to his oppo-
nent’s affirmative claim against him. . . . [Defensive
collateral estoppel] occurs when a defendant in a sec-
ond action seeks to prevent a plaintiff from relitigating
an issue that the plaintiff had previously litigated in
another action against the same defendant or a different
party. . . . It is well established that privity is not
required in the context of the defensive use of collateral
estoppel . . . .’’3 (Internal quotation marks omitted.)
Girolametti v. Michael Horton Associates, Inc., 173
Conn. App. 630, 656, 164 A.3d 731, cert. granted on
other grounds, 327 Conn. 963, 964, 965, 966, A.3d

(2017).

‘‘[O]rdinarily a factual determination made in final
and binding arbitration is entitled to preclusive effect.’’
(Internal quotation marks omitted.) Marques v. Allstate
Ins. Co., 140 Conn. App. 335, 340, 58 A.3d 393 (2013);
see also Genovese v. Gallo Wine Merchants, Inc., 226
Conn. 475, 483, 628 A.2d 946 (1993).4 Thus, a court
properly may grant summary judgment on the ground

3 In the present case, Universal invokes collateral estoppel defensively.
Thus, no further discussion of privity is warranted. See Marques v. Allstate
Ins. Co., 140 Conn. App. 335, 341 n.5, 58 A.3d 393 (2013).

4 Our Supreme Court has identified particular circumstances in which an
arbitration decision is not afforded preclusive effect; however, this case
does not involve any such circumstances. See Marques v. Allstate Ins. Co.,
supra, 140 Conn. App. 340 n.4.
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that the plaintiff’s claims are barred by the doctrine of
collateral estoppel on the basis of a prior arbitration
award. See, e.g., Burton v. Stamford, 127 Conn. App.
651, 653, 18 A.3d 590, cert. denied, 301 Conn. 915, 19
A.3d 1261 (2011).

We also briefly set forth the underinsured motorist
statutory and regulatory scheme, pursuant to which
‘‘[a]n insurance company shall be obligated to make
payment to its insured up to the limits of the policy’s
uninsured and underinsured motorist coverage after
the limits of liability under all bodily injury liability
bonds or insurance policies applicable at the time of
the accident have been exhausted by payment of judg-
ments or settlements . . . .’’ General Statutes § 38a-
336 (b). ‘‘The limit of the insurer’s liability may not be
less than the applicable limits for bodily injury liability
specified in subsection (a) of section 14-112 of the gen-
eral statutes [currently $20,000], except that the policy
may provide for the reduction of limits to the extent
that damages have been (A) paid by or on behalf of
any person responsible for the injury . . . .’’ (Emphasis
omitted; internal quotation marks omitted.) Guarino v.
Allstate Property & Casualty Ins. Co., 315 Conn. 249,
254–55, 105 A.3d 878 (2015); see also Regs., Conn. State
Agencies § 38a-334-6 (d) (1) (A).

‘‘[T]he purpose of underinsured motorist coverage is
to protect the [insured] from suffering an inadequately
compensated injury caused by an accident with an inad-
equately insured automobile. . . . Application of
§ 38a-336 involves two separate inquiries. First, it must
be determined whether the tortfeasor’s vehicle is an
‘underinsured vehicle’ within the meaning of the statute.
Second, after this determination is made and underin-
sured motorist coverage is found to be applicable, the
finder of fact calculates the amount of the award to be
paid the victim.’’ (Citation omitted; internal quotation
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marks omitted.) Doyle v. Metropolitan Property &
Casualty Ins. Co., 252 Conn. 79, 84, 743 A.2d 156 (1999).

In the present case, the plaintiff fully and fairly liti-
gated the amount of his damages during the arbitration
proceeding. The issue of the plaintiff’s damages was
plainly raised in the pleadings and submitted to the
arbitrator for determination. The plaintiff’s amended
complaint alleged that he suffered injuries as a result
of Nilson’s negligence and that he had incurred medical
expenses and expected to incur future medical
expenses. The arbitration agreement indicated that the
parties were submitting to binding arbitration to resolve
‘‘the issues of liability and damages as the same were
presented in the previously identified civil lawsuit.’’ A
review of the arbitrator’s decision reveals that Attorney
Tynan reviewed, inter alia, the transcript of the plain-
tiff’s deposition and the videotape of Dr. Caputo’s depo-
sition. He also heard the testimony of the plaintiff and
others, and reviewed the medical bills submitted by the
plaintiff. The plaintiff concedes that he did not refrain
from presenting any evidence pertaining to his damages
claim and that he presented evidence that he might
need future medical treatment, including surgery, as a
result of the accident. Moreover, the plaintiff has not
received any medical treatment or incurred any addi-
tional medical expenses since March 22, 2011, which
was long before the arbitration proceeding commenced.

The issue of the plaintiff’s damages was likewise
clearly determined in the arbitration. Attorney Tynan
found that the plaintiff had sustained fair, just and rea-
sonable damages in the amount of $105,924, which
included the entirety of the plaintiff’s claimed economic
damages, $15,924, and noneconomic damages in the
amount of $90,000. Moreover, the plaintiff concedes
that the ‘‘nature and extent’’ of the damages claimed
against Nilson are ‘‘in essence, the same’’ as those
claimed against Universal in this action. The plaintiff
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further concedes that the ‘‘coverage in the parties’ con-
tract is limited to the damages caused by the tortfeasor
(the carrier stands in the shoes of the tortfeasor to the
extent of its coverage and no more) . . . .’’ Accord-
ingly, the issues are identical for purposes of collat-
eral estoppel.5

This court has previously held, under similar facts,
that an injured party’s underinsured motorist benefits
claim was barred by the doctrine of collateral estoppel.
Marques v. Allstate Ins. Co., supra, 140 Conn. App. 342.
In Marques, the plaintiff was injured in a motor vehicle
accident and subsequently brought a negligence action
against the driver of the other vehicle. Id., 337. The
parties agreed to submit the matter to binding arbitra-
tion and executed a ‘‘ ‘confidential high/low award
range arbitration agreement,’ ’’ which was not to be
disclosed to the arbitrator. Id., 337 and n.2. After holding
a hearing, the arbitrator found that the sum of $20,000
constituted ‘‘ ‘fair, just and reasonable compensation

5 The plaintiff devotes much of his briefing to his argument that it is
inequitable for a defendant insurer to have the option to choose when to
invoke collateral estoppel because the plaintiff does not acquire such a
choice and cannot assert collateral estoppel offensively. As our appellate
courts have previously noted, the ‘‘ ‘crowning consideration’ in collateral
estoppel cases . . . [is] that the interest of the party to be precluded must
have been sufficiently represented in the prior action so that the application
of collateral estoppel is not inequitable.’’ Mazziotti v. Allstate Ins. Co.,
240 Conn. 799, 818, 695 A.2d 1010 (1997); id. (concluding that trial court
improperly invoked doctrine of collateral estoppel against defendant insurer
where defendant insurer was not in privity with tortfeasor’s insurer and
explaining that ‘‘[a] trial in which one party contests a claim against another
should be held to estop a third person only when it is realistic to say that
the third person was fully protected in the first trial’’). Where a plaintiff has
fully and fairly litigated an issue in a prior proceeding, the mere fact that
the defendant insurer in a second action, who was neither a party to nor
in privity with a party to the first action, may elect to invoke collateral
estoppel does not render the doctrine’s application unfair. See Murphy v.
Metropolitan Property & Casualty Ins. Co., Superior Court, judicial district
of Middlesex, Docket No. CV-07-5003333 (June 30, 2009) (Burgdorff, J.) (48
Conn. L. Rptr. 179).
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for the plaintiff’s damages,’ ’’ which was equal to the
limit of liability insurance coverage under the tortfea-
sor’s automobile insurance policy. Id., 337–38. The
defendant, who was both the tortfeasor’s and the plain-
tiff’s automobile insurance carrier, paid the plaintiff
$20,000. Id. The plaintiff thereafter commenced an
action against the defendant seeking underinsured
motorist benefits under his automobile insurance pol-
icy, claiming that his actual damages exceeded the
$20,000 limit of the tortfeasor’s policy and that the tort-
feasor’s policy had been exhausted. Id., 338. The defen-
dant filed a motion for summary judgment on the
ground of collateral estoppel, which the court
granted. Id.

This court affirmed the judgment of the trial court
and held that ‘‘[b]ecause the issue of the plaintiff’s total
compensatory damages resulting from the collision
‘was actually litigated and necessarily determined’ . . .
in the binding arbitration hearing in his prior action
against [the tortfeasor], where the amount of such dam-
ages was found to be exactly $20,000—an amount pre-
cisely equal to, and thus not exceeding, the limit of
liability coverage under [the tortfeasor’s] automobile
insurance policy—the defendant properly raised the
doctrine of collateral estoppel defensively to prevent
the plaintiff from relitigating that issue in this case.’’
(Citation omitted.) Id., 341. The court further explained
that because the amount of the plaintiff’s total damages
did not exceed the limit of the tortfeasor’s policy, the
tortfeasor was not an underinsured operator. Id., 341–
42. Accordingly, the plaintiff was not entitled to recover
underinsured motorist benefits from the defendant.
Id., 342.

According to the plaintiff in the present case,
Marques is inapplicable because it addresses only the



Page 88A CONNECTICUT LAW JOURNAL December 26, 2017

20 DECEMBER, 2017 179 Conn. App. 9

Doyle v. Universal Underwriters Ins. Co.

doctrine of exhaustion.6 The plaintiff emphasizes that
the arbitration award in Marques did not exceed the
limit of the tortfeasor’s coverage and, thus, the plaintiff
could not satisfy the condition precedent to an underin-
sured motorist benefits claim. Recognizing that
Marques involved a determination that the tortfeasor
was not underinsured based on the amount of damages
awarded by the arbitrator, we nevertheless find its dis-
cussion of collateral estoppel relevant to the present
case. Here, as in Marques, the issue raised—the amount
of damages to which the plaintiff was legally entitled—
had been ‘‘actually litigated and necessarily deter-
mined’’ in the binding arbitration hearing. Accordingly,
collateral estoppel bars the plaintiff, as it did in
Marques, from relitigating that issue.7

6 The plaintiff claims that because he has exhausted the limits of Nilson’s
policy, he may pursue his contractual right to underinsured motorist benefits.
He claims that Universal ‘‘asserts the doctrine of collateral estoppel to, in
effect, rewrite the parties’ contract,’’ and further claims that Universal ‘‘has
not asserted any defense to the action sounding in the contract.’’ The plain-
tiff’s contentions do not prevent the application of collateral estoppel in
the present case. We note that our Supreme Court has recognized the ‘‘hybrid
nature of underinsured motorist coverage’’; Haynes v. Yale-New Haven
Hospital, 243 Conn. 17, 26 n.9, 699 A.2d 964 (1997); and stated that ‘‘underin-
sured motorist benefits are sui generis. They are contractual, but they depend
on principles of tort liability and damages.’’ Id., 24. Moreover, as the trial
court observed in its memorandum of decision, ‘‘the fact that a contract is
the basis for an action does not exempt it from application of collateral
estoppel.’’ See Pollansky v. Pollansky, supra, 162 Conn. App. 649–54.

7 The plaintiff further claims that collateral estoppel should not apply
because ‘‘neither party to the arbitration intended it to be binding beyond
the policy limit of $100,000.’’ He claims that because the arbitrator’s decision
was not enforceable, it is not a final decision, and therefore cannot bar
further action. We disagree. Collateral estoppel ‘‘precludes a party from
relitigating issues and facts actually and necessarily determined in an earlier
proceeding . . . .’’ (Emphasis added; internal quotation marks omitted.)
Doran v. First Connecticut Capital, LLC, supra, 143 Conn. App. 321. The
issue determined in the earlier arbitration was the amount of damages the
plaintiff sustained as a result of Nilson’s negligence, which the plaintiff
concedes is the measure of damages in the present case. The plaintiff’s and
Nilson’s agreement to confidential high-low parameters, which was not
known to the arbitrator, does not disturb the arbitrator’s finding on the
issue of the ‘‘fair, just and reasonable damages’’ the plaintiff was entitled
to ‘‘for those injuries he sustained through the negligence’’ of Nilson.
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Moreover, although our appellate courts are not
bound to follow the decisions of the trial court, we find
instructive the well reasoned Superior Court decisions,
which have concluded that collateral estoppel bars relit-
igation of damages in an underinsured motorist action
where a previous arbitration award has exceeded the
limit of the tortfeasor’s coverage. As the trial court in
the present action noted, courts faced with such claims
have rendered summary judgment in the plaintiff’s
favor, awarded the difference between the arbitration
award and the amount of the tortfeasor’s coverage as
damages, and otherwise collaterally estopped further
action. See, e.g., Zhuta v. Brewer, Superior Court, judi-
cial district of Waterbury, Docket No. UWYCV-12-
6013992 (December 17, 2014) (Zemetis, J.) (59 Conn.
L. Rptr. 497) (granting summary judgment after con-
cluding that arbitrator’s determination of damages in
action against underinsured tortfeasor had preclusive
effect in action by injured party seeking underinsured
motorist benefits from his insurer, entering judgment
for plaintiff in the amount of difference between arbitra-
tor’s award and amount of the underinsured’s cover-
age); see also Siwek v. Metropolitan Property &
Casualty Ins. Co., Superior Court, judicial district of
New Haven, Docket No. CV-11-6017752 (February 22,
2012) (Blue, J.) (53 Conn. L. Rptr. 501) (same); Dressel
v. Travelers Property & Casualty Co., Superior Court,
judicial district of Waterbury, Docket No. CV-08-
5009763S (June 30, 2009) (Brunetti, J.) (same).8

8 The plaintiff does not address the Superior Court decisions relied on by
the trial court in its memorandum of decision and by Universal in its briefing
on appeal. The plaintiff cites only two cases, both from other jurisdictions,
in support of his position that collateral estoppel does not apply under the
present circumstances. In Detroit Automobile Inter-Ins. Exchange v. Kurak,
81 Mich. App. 217, 218–19, 265 N.W.2d 86 (1978), the Michigan Court of
Appeals held that when an insured is covered by more than one insurance
policy and recovers an award in arbitration within the limits of one policy,
he may still demand arbitration under the other policies for the same claim,
provided that he is compensated only once for any damage suffered. Kurak
involved ‘‘stacking’’ of insurance policies, as the insured in that case had
coverage under two contracts of insurance. Id., 219. ‘‘Stacking’’ is prohibited
in Connecticut. See General Statutes § 38a-336 (d); Stott v. Peerless Ins. Co.,
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We conclude that the court properly rendered sum-
mary judgment on the ground that the plaintiff is collat-
erally estopped from relitigating the issue of the amount
of damages he sustained as a result of the motor vehicle
accident.9 The issue of the amount of the plaintiff’s fair,
just and reasonable damages was actually and necessar-
ily decided in the prior voluntary and binding arbitration
proceeding in which the plaintiff fully participated, and
is identical to the issue of damages in the form of under-
insured motorist benefits sought in the present action.

The judgment is affirmed.

In this opinion the other judges concurred.

GERARD STACK v. HARTFORD DISTRIBUTORS, INC.
(AC 39160)

Alvord, Bright and Mihalakos, Js.

Syllabus

The plaintiff, whose employment with the defendant company was termi-
nated, filed an application seeking an order to proceed with arbitration

137 Conn. App. 373, 379, 47 A.3d 965 (2012). Kurak is further distinguishable
in that the court concluded that collateral estoppel did not apply because
the mutuality requirement had not been met. Id., 220 n.4. Under Connecticut
law, however, mutuality of parties is not required to invoke collateral estop-
pel. Aetna Casualty & Surety Co. v. Jones, supra, 220 Conn. 300.

In the second case cited by the plaintiff, State Farm Mutual Automobile
Ins. Co. v. Amirpanahi, 50 Wn. App. 869, 872, 751 P.2d 329, cert. denied,
111 Wn. 2d 1012 (1988), the injured party entered into arbitration with the
tortfeasor and the tortfeasor’s insurer. The arbitration agreement contained
a restriction capping the arbitrator’s authority to award damages at $50,000,
and the arbitrator exceeded his authority and entered an award for
$64,763.42. Id., 871. The court concluded that the issues were not clearly
identical, and stated that ‘‘[t]he arbitration did not determine [the injured
parties’] total damages because of the limitation in the submission’’ to the
arbitrator. Id., 872. The court explained that an issue may be relitigated
‘‘where there are differences in the quality or extensiveness of the procedures
followed in the two forums or where there are differences in the allocation
of jurisdiction between them.’’ Id., 872–73. The court also considered its
holding to be in accordance with Kurak; id., 873; despite Kurak’s having
involved an injured party’s insurance coverage under multiple policies rather
than a claim for underinsured motorist benefits. We find neither Kurak nor
Amirpanahi persuasive.

9 In light of this conclusion, we need not address Universal’s contention
that permitting the plaintiff to recover insurance benefits in this action
would constitute an impermissible double recovery.
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on the basis of an arbitration clause contained in the parties’ employment
agreement. The trial court granted the plaintiff’s application and ren-
dered judgment thereon, from which the defendant appealed to this
court. On appeal, the defendant claimed that the court erred in ordering
the parties to proceed with arbitration because the parties’ dispute did
not arise out of the employment agreement. Specifically, the defendant
claimed that a supplier agreement, read in conjunction with its bylaws
and our corporate governance statutes, provided an independent basis
for the termination of the plaintiff’s employment outside of the employ-
ment agreement and, thus, that there was nothing to arbitrate under
that agreement. Held that the trial court properly rendered judgment
ordering the parties to proceed to arbitration; the plaintiff’s application
for an order to proceed with arbitration was brought on the basis of
his claim that his employment was terminated in violation of the parties’
employment agreement, pursuant to which the parties had agreed to
arbitrate any disputes regarding the interpretation or enforcement of
the agreement or any provision thereof, there was no dispute that the
defendant terminated the plaintiff’s employment or as to the existence
of the arbitration clause in the employment agreement, and although
the defendant claimed that the employment agreement was void and
unenforceable, it challenged the validity of the entire employment con-
tract, not the arbitration provision, and our Supreme Court has deter-
mined previously that an arbitration provision is severable from the
remainder of the contract and that, unless the challenge is to the arbitra-
tion clause itself, the issue of the contract’s validity should be considered
by the arbitrator in the first instance.

Argued November 14—officially released December 26, 2017

Procedural History

Application for an order to proceed with arbitration,
brought to the Superior Court in the judicial district of
Hartford, where the court, Elgo, J., rendered judgment
granting the application, from which the defendant
appealed to this court. Affirmed.

Matthew T. Wax-Krell, with whom, on the brief, was
Andrew W. Krevolin, for the appellant (defendant).

Andrew L. Houlding, for the appellee (plaintiff).

Opinion

BRIGHT, J. The defendant, Hartford Distributors, Inc.
(Hartford Distributors), appeals from the judgment of
the trial court granting the application, filed by the
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plaintiff, Gerard Stack, for an order to proceed with
arbitration pursuant to the parties’ employment
agreement. On appeal, Hartford Distributors claims that
the court erred in ordering the parties to proceed with
arbitration because the parties’ dispute did not arise
out of the parties’ employment agreement. We disagree
and, accordingly, affirm the judgment of the trial court.

The following facts and procedural history, as set
forth by the trial court or as otherwise contained in the
record, inform our review. The parties initiated in the
Superior Court two related matters. In the present mat-
ter, Stack, on July 27, 2015, made application to the
court for an order to proceed with arbitration on the
basis of the arbitration clause contained in the parties’
November 2, 2010 employment agreement. In the
related matter, Hartford Distributors, Inc. v. Stack,
Superior Court, judicial district of Hartford, Docket No.
CV-15-6061301-S, Hartford Distributors filed a declara-
tory judgment action seeking a finding that the parties’
employment agreement is invalid, void and of no effect;
Hartford Distributors also requested a finding that
Stack’s employment had been terminated in a lawful
manner. Stack sought, inter alia, a stay of the declara-
tory judgment action pending the resolution of the arbi-
tration in the present action. The court heard argument
on both matters in a joint hearing.

In its memorandum of decision, the court explained
the parties’ dispute as follows: ‘‘As a distributor of
Anheuser-Busch, Inc. [Anheuser-Busch], products,
Hartford Distributors is subject to its Wholesaler Equity
Agreement (supplier agreement) with Anheuser-Busch.
The supplier agreement authorizes Ross Hollander,
Hartford Distributors’ Chief Executive Officer and Man-
ager for purposes of the supplier agreement . . . to
hire and terminate [the employment of] all other
employees responsible for the promoting, marketing,
pricing, selling, advertising, merchandising, delivering
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and servicing of Anheuser-Busch products. Hartford
Distributors claims that the supplier agreement, and
the rights and responsibilities of . . . Hollander, sur-
vived a subsequent merger between itself and Franklin
Distributors (Franklin), by virtue of the merger
agreement and [the] Amended and Restated Bylaws of
Hartford Distributors, which became effective upon the
merger. Stack, as director and shareholder of Franklin,
authorized the merger, which also included execution
of the employment agreement between Stack and Hart-
ford Distributors. One of the terms at the closing of the
merger also included the execution of a shareholders
agreement, in which the board of directors of the surviv-
ing entity, Hartford Distributors, would be two former
shareholders of Franklin (Stack Family Group), two
former shareholders of Hartford Distributors prior to
the merger (Hollander Family Group), and one indepen-
dent member. At the same time, Stack was elected as
Vice President of Sales by the new board of directors,
with responsibilities for promoting, marketing, selling,
advertising and merchandising of Anheuser-Busch
products. Contradicting the terms of the supplier
agreement, the employment agreement between Stack
and Hartford Distributors requires a vote of at least
two thirds of the members of the board of directors,
including the vote of a director elected by the Stack
Family Group, in order to involuntarily terminate [the
employment of] Stack.

‘‘Hartford Distributors alleges [in the declaratory
judgment action] that prior to the termination [of
Stack’s employment], Stack had engaged in serious mis-
conduct in breach of the employment agreement . . . .
Following Hollander’s termination of [Stack’s employ-
ment] as a result of these alleged violations, Stack Fam-
ily Group members of the Board moved to suspend the
termination [of Stack’s employment] . . . which failed
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2 [to] 2, with the Stack Family [Group] aligning to sus-
pend the termination, and the Hollander Family Group
aligning against suspension. Because Hartford Distribu-
tors also represents that members of the Stack Family
Group have indicated that [they] would never vote to
terminate the employment of a Stack Family Group
member, Hartford Distributors claims that the employ-
ment agreement is an invalid lifetime employment con-
tract, effectively disabling it from terminating Stack
Family Group employees even when there is a breach
of fiduciary duty.

‘‘For his part, Stack claims [in his application for
order] that the employment agreement is enforceable
and its terms require arbitration of any dispute arising
from the interpretation or enforcement of the
agreement.’’ (Internal quotation marks omitted.)

Hartford Distributors objected to the application for
order to proceed with arbitration on the ground that the
dispute did not arise from the employment agreement
because: ‘‘(1) [it] had the right to terminate [Stack’s
employment] regardless of the terms of his employment
agreement; (2) the employment agreement was, and is,
an invalid lifetime employment contract in that Hartford
Distributors is disabled from terminating as a result of
fiduciary breaches of the [Stack Family Group] elected
board members who refuse to vote to terminate his
employment; and (3) . . . Stack fraudulently induced
Hartford Distributors to enter into the employment
agreement and, therefore, it is invalid, void, and of
no effect.’’

On the basis of these facts and its application of the
law, the court granted Stack’s application for order to
proceed with arbitration, and, in the related declaratory
judgment matter, it issued a stay. Hartford Distributors,
thereafter, filed a motion for reconsideration, arguing
that the court’s decision did not properly address the
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issue raised regarding Hartford Distributors’ alleged
right to terminate Stack’s employment independent of
the employment agreement, which had been alleged in
count one of the declaratory judgment action. The court
denied the motion to reargue, reaffirming its holding
that arbitration was required, but noting that Hartford
Distributors ‘‘acknowledges that it will still proceed
with count one [of the declaratory judgment action]
even if it does not prevail at arbitration.’’

Hartford Distributors now appeals from the judgment
of the trial court granting the application for order to
proceed with arbitration.

On appeal, Hartford Distributors claims that the court
erred in ordering the parties to proceed with arbitration
because the parties’ dispute did not arise out of the
employment agreement. Hartford Distributors argues
that the termination of Stack’s employment did not
involve ‘‘a dispute arising out of the interpretation or
enforcement of the [parties’] employment agreement,
and, therefore, the arbitration provision [contained in
that agreement] is not applicable. . . . The trial court
erroneously held that this dispute is subject to arbitra-
tion [on the basis of General Statutes §§ 52-410 and 52-
409]1 and on C. R. Klewin Northeast, LLC v. Bridgeport,

1 General Statutes § 52-410 provides in relevant part: ‘‘(a) A party to a
written agreement for arbitration claiming the neglect or refusal of another
to proceed with an arbitration thereunder may make application to the
superior court for the judicial district in which one of the parties resides
. . . to any judge thereof, for an order directing the parties to proceed with
the arbitration in compliance with their agreement. . . .’’

General Statutes § 52-409 provides: ‘‘If any action for legal or equitable
relief or other proceeding is brought by any party to a written agreement
to arbitrate, the court in which the action or proceeding is pending, upon
being satisfied that any issue involved in the action or proceeding is referable
to arbitration under the agreement, shall, on motion of any party to the
arbitration agreement, stay the action or proceeding until an arbitration has
been had in compliance with the agreement, provided the person making
application for the stay shall be ready and willing to proceed with the arbi-
tration.’’
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282 Conn. 54, [919 A.2d 1002] (2007).’’ (Footnote added.)
In particular, although Hartford Distributors appears to
concede that the arbitrator should decide its contention
that the employment contract is void and unenforce-
able, it argues, nonetheless, that the supplier agreement,
read in conjunction with Hartford Distributors’ bylaws
and our corporate governance statutes, provides an
independent basis for termination of Stack’s employ-
ment outside of the employment agreement. Conse-
quently, it argues that there is nothing to arbitrate under
the employment agreement. Not surprisingly, Stack
argues that the terms of his employment, including how
and when his employment can be terminated, expressly
are governed by the parties’ employment agreement,
which requires arbitration of any disputes arising there-
under. We agree with Stack that he is entitled to have an
arbitrator decide whether he was terminated properly
under the employment agreement.

‘‘Arbitration is a creature of contract. . . . It is
designed to avoid litigation and secure prompt settle-
ment of disputes and is favored by the law. . . . [A]
person can be compelled to arbitrate a dispute only if,
to the extent that, and in the manner which, he has
agreed to do so. . . . No one can be forced to arbitrate
a contract dispute who has not previously agreed to do
so. . . . Further, pursuant to Connecticut’s statutory
arbitration scheme, that agreement must be expressed
in a writing.’’ (Citations omitted; internal quotation
marks omitted.) Green v. Connecticut Disposal Service,
Inc., 62 Conn. App. 83, 86–87, 771 A.2d 137, cert. denied,
256 Conn. 912, 772 A.2d 1124 (2001); see also General
Statutes § 52-408.

‘‘Whether a particular dispute is arbitrable is a ques-
tion for the court . . . . The manifestation of arbitra-
bility may be by express provision to that effect or the
use of broad terms . . . and courts must look to the
plain language of the contract and construe the contract
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as a whole when determining the intent of the parties.’’
(Internal quotation marks omitted.) Lussier v. Spin-
nato, 69 Conn. App. 136, 143, 794 A.2d 1008, cert. denied,
261 Conn. 910, 806 A.2d 49 (2002). ‘‘[T]he intent of the
parties is to be ascertained by a fair and reasonable
construction of the written words and . . . the lan-
guage used must be accorded its common, natural, and
ordinary meaning and usage where it can be sensibly
applied to the subject matter of the contract. . . .
Where the language of the contract is clear and unam-
biguous, the contract is to be given effect according to
its terms. . . . Although the intention of the parties
typically is a question of fact, if their intention is set
forth clearly and unambiguously, it is a question of law.’’
(Citation omitted; internal quotation marks omitted.)
State v. Philip Morris, Inc., 279 Conn. 785, 796–97, 905
A.2d 42 (2006).

Here, the application for order to proceed with arbi-
tration was brought on the basis of the parties’ employ-
ment agreement, which was attached as an exhibit to
the application. In that agreement, which was entered
into by the parties on November 2, 2010, the parties
agreed, specifically in paragraph 14, to arbitrate any
disputes ‘‘regarding the interpretation or enforcement
of this Agreement or any provision hereof’’ that could
not be settled by mediation administered by the Ameri-
can Arbitration Association. Additionally, paragraph 16
of the agreement provided in relevant part that ‘‘[t]his
Agreement shall constitute the entire Agreement
between [Hartford Distributors] and [Stack] with
respect to the subject matter hereof.’’

In his application for order to proceed with arbitra-
tion, Stack contended that his employment was termi-
nated in violation of the parties’ employment
agreement, and he requested that the Superior Court
order the parties to arbitration in accordance with the
arbitration clause contained in the parties’ employment
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agreement. There is no dispute that Hartford Distribu-
tors terminated the employment of Stack. There also
is no dispute that there is an arbitration clause con-
tained in the parties’ employment agreement. As to
Hartford Distributors’ claims that the employment
agreement is void and unenforceable, our Supreme
Court in C. R. Klewin Northeast, LLC v. Bridgeport,
supra, 282 Conn. 75, concluded that ‘‘an arbitration pro-
vision is severable from the remainder of the contract
. . . [and], unless the challenge is to the arbitration
clause itself, the issue of the contract’s validity is con-
sidered by the arbitrator in the first instance.’’ (Internal
quotation marks omitted.) Here, Hartford Distributors
attempts to challenge the validity of the entire employ-
ment contract, not the arbitration provision. We con-
clude, on the basis of the foregoing, including the clear
holding in C. R. Klewin Northeast, LLC, that the court
properly rendered judgment ordering the parties to pro-
ceed to arbitration.

The judgment is affirmed.

In this opinion the other judges concurred.

HECTOR COLON v. COMMISSIONER
OF CORRECTION

(AC 38688)

DiPentima, C. J., and Elgo and Kahn, Js.

Syllabus

The petitioner, who had been convicted of various crimes in connection
with two guilty pleas that he had entered in different cases, sought a
writ of habeas corpus, claiming that his trial counsel had rendered
ineffective assistance by failing to adequately explain the state’s plea
offer to him. The petitioner further claimed that his trial counsel ren-
dered ineffective assistance by failing to prepare him for and to attend
a meeting with law enforcement authorities, prior to sentencing on his
first guilty plea, for the purpose of the petitioner’s providing information
to the state in the hope of reducing his sentence. The petitioner received
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a total effective sentence of twenty-seven and one-half years incarcera-
tion on both guilty pleas. The habeas court rendered judgment denying
the petition, concluding that the petitioner had failed to establish that
his trial counsel’s performance was deficient and that he was prejudiced
by counsel’s allegedly deficient performance. The habeas court there-
after denied the petition for certification to appeal, and the petitioner
appealed to this court. Held that the habeas court did not abuse its
discretion in denying the petition for certification to appeal, the peti-
tioner having failed to demonstrate a reasonable probability that but
for his trial counsel’s representation, he would have changed his guilty
pleas: the record demonstrated that the state had a strong case in both
cases against the petitioner, who faced a total exposure of 210 years
incarceration on the charges in both cases had he gone to trial, the
petitioner stated during his plea canvasses that he understood the man-
datory minimum and maximum sentences for each charge, and that he
agreed to the sentence of twenty-five to thirty years incarceration, he
did not demonstrate that he was prejudiced by his trial counsel’s failure
to oversee his cooperation with law enforcement, and the petitioner’s
bare allegation that he would have pleaded differently had he received
effective representation was insufficient to establish that he was prej-
udiced.

Argued September 13—officially released December 26, 2017

Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district of
Tolland and tried to the court, Fuger, J.; thereafter, the
court dismissed the petition in part; judgment denying
the petition; subsequently, the court denied the petition
for certification to appeal, and the petitioner appealed
to this court. Appeal dismissed.

Peter G. Billings, assigned counsel, for the appel-
lant (petitioner).

Nancy L. Chupak, senior assistant state’s attorney,
with whom, on the brief, was Jo Anne Sulik, supervisory
assistant state’s attorney, for the appellee (respondent).

Opinion

KAHN, J. The petitioner, Hector Colon, appeals fol-
lowing the denial of his petition for certification to
appeal from the habeas court’s judgment denying his
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petition for a writ of habeas corpus. On appeal, the
petitioner claims that the court improperly denied his
petition for certification to appeal after erroneously
concluding that his criminal trial counsel, Nicholas Car-
dwell, had not provided ineffective assistance.1 We con-
clude that the court did not abuse its discretion in
denying the petition for certification to appeal, and,
accordingly, we dismiss the appeal.

The following facts, as found by the habeas court
and reflected by the record, and procedural history
are relevant to this appeal. On October 27, 2008, while
represented by Cardwell, the petitioner pleaded guilty
to charges contained in four files in the judicial district
of Hartford (Hartford cases). Specifically, the petitioner
pleaded guilty to two counts of burglary in the first
degree in violation of General Statutes § 53a-101 (a)
(1), two counts of conspiracy to commit burglary in
the first degree in violation of General Statutes §§ 53a-
48 and 53a-101 (a) (1), two counts of robbery in the
first degree in violation of General Statutes § 53a-134 (a)
(2), one count of forgery in the first degree in violation
of General Statutes § 53a-138, and one count of the sale
of certain illegal drugs in violation of General Statutes
§ 21a-278 (b). If convicted of all of the original charges,
the petitioner would have faced a total exposure of 150
years in prison. Pursuant to the plea agreement, the
petitioner would receive a sentence of up to thirty years
incarceration but reserve the right to argue for a
reduced sentence of not less than twenty-five years.2

1 The court also concluded that Aaron Romano, who served as the petition-
er’s criminal trial counsel at a later stage of the criminal proceedings, had
not provided ineffective assistance because the petitioner’s plea of guilty
to kidnapping was not improvident under the holding of State v. Salamon,
287 Conn. 509, 949 A.2d 1092 (2008). On appeal, the petitioner does not
challenge that determination.

2 The agreement also provided that if the petitioner chose to plead guilty
to charges brought in a case separately pending in the judicial district of
Danbury, any sentence imposed there would not increase the sentence
imposed in the Hartford cases.
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Prior to entering into that plea, the petitioner had con-
tacted and met with the police, outside the presence
of Cardwell, to provide them with information relating
to various criminal activities, in the hope of further
reducing his sentence. After entering his plea but before
sentencing, the petitioner discharged Cardwell as his
attorney. Attorney Aaron Romano then entered an
appearance on behalf of the petitioner to help him ‘‘get
a better result than what he anticipated getting with
Attorney Cardwell.’’

On June 9, 2009, while represented by Romano, the
petitioner pleaded guilty to additional charges, brought
in the judicial district of Middlesex, of robbery in the
first degree in violation of § 53a-134 (a) (2), burglary
in the first degree in violation of § 53a-101 (a) (1), and
kidnapping in the second degree with a firearm in viola-
tion of General Statutes §§ 53a-94a (a) and 53a-8 (Mid-
dletown case). The petitioner faced a maximum
sentence of sixty years in prison for those charges.
After accepting the petitioner’s pleas, the court trans-
ferred the case to Hartford for sentencing, with the
understanding that he would receive a sentence of
between twenty-five and thirty years, to be served con-
currently with the sentence imposed in the Hartford
cases. The court in Hartford thereafter imposed a total
effective sentence of twenty-seven and one-half years
in prison for the pleas entered in the Hartford and
Middletown cases.

Approximately six years later, the petitioner filed a
second amended petition for a writ of habeas corpus.
That petition alleged in relevant part that Cardwell had
provided ineffective assistance of counsel by failing (1)
to adequately explain the state’s plea offer to him; and
(2) to ‘‘prepare the petitioner for [and attend] a meeting
with law enforcement authorities, which was arranged
. . . for the purpose of [providing] information [to the
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state] . . . thereby denying the petitioner the opportu-
nity to negotiate a more favorable sentencing scheme.’’3

Following a trial, the habeas court denied the petition.
In its memorandum of decision, the court found that
the petitioner failed to meet ‘‘his burden of showing
[by] a preponderance of the evidence that there was
any deficient performance on the part of Attorney Card-
well.’’ The court acknowledged that the petitioner had
agreed to serve a lengthy sentence but noted that his
‘‘conduct was such that he was exposed to a signifi-
cantly longer sentence had the cases all proceeded to
trial and had he been found guilty.’’ The court added
that ‘‘[a]lthough the petitioner attempted to trade his
knowledge of crimes that had been committed by other
individuals in exchange for a sentence modification, it
appears that that information was not deemed to be
valuable nor necessary by the prosecuting authorities.’’
Thus, the court concluded that, even if his counsel had
performed deficiently, the petitioner failed to demon-
strate that he was prejudiced by his attorneys’ conduct.
On November 10, 2015, the petitioner filed a petition
for certification to appeal, which the court denied. This
appeal followed. Additional facts and procedural his-
tory will be set forth as necessary.

On appeal, the petitioner claims that the court abused
its discretion in denying his petition for certification to
appeal from the judgment denying his habeas corpus

3 The petitioner also alleged that Romano had provided ineffective assis-
tance of counsel by failing ‘‘to move to withdraw the petitioner’s plea to
the charge of kidnapping in the second degree with a firearm in violation
of [General Statutes §] 53a-94a despite the fact that the acts which gave
rise to the kidnapping charge were ‘merely incidental’ to the other crimes
with which the petitioner had been charged.’’ See State v. Salamon, 287
Conn. 509, 542, 949 A.2d 1092 (2008). The court found that ‘‘the recitation
of facts by the state’s attorney during the guilty plea canvass’’ demonstrated
that the petitioner ‘‘clearly committed the independent crime of kidnapping’’
and that therefore ‘‘[a]ny argument under Salamon is . . . baseless and
unavailing.’’
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petition. He argues that the court erred in concluding
that Cardwell had not provided ineffective assistance
despite failing to adequately explain the state’s plea
offer and to oversee ‘‘the petitioner’s cooperation with
law enforcement . . . .’’ We disagree.

‘‘Faced with a habeas court’s denial of a petition for
certification to appeal, a petitioner can obtain appellate
review of the dismissal of his petition for habeas corpus
only by satisfying the two-pronged test enunciated by
our Supreme Court in Simms v. Warden, 229 Conn.
178, 640 A.2d 601 (1994), and adopted in Simms v.
Warden, 230 Conn. 608, 612, 646 A.2d 126 (1994). First,
he must demonstrate that the denial of his petition for
certification constituted an abuse of discretion. . . .
Second, if the petitioner can show an abuse of discre-
tion, he must then prove that the decision of the habeas
court should be reversed on its merits. . . .

‘‘To prove an abuse of discretion, the petitioner must
demonstrate that the [resolution of the underlying claim
involves issues that] are debatable among jurists of
reason; that a court could resolve the issues [in a differ-
ent manner]; or that the questions are adequate to
deserve encouragement to proceed further.’’ (Internal
quotation marks omitted.) Sotomayor v. Commissioner
of Correction, 135 Conn. App. 15, 20–21, 41 A.3d 333,
cert. denied, 305 Conn. 903, 43 A.3d 661 (2012).

‘‘[T]he governing legal principles in cases involving
claims of ineffective assistance of counsel arising in
connection with guilty pleas are set forth in Strickland
[v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed.
2d 674 (1984)] and Hill [v. Lockhart, 474 U.S. 52, 106
S. Ct. 366, 88 L. Ed. 2d 203 (1985)]. [According to]
Strickland, [an ineffective assistance of counsel] claim
must be supported by evidence establishing that (1)
counsel’s representation fell below an objective stan-
dard of reasonableness, and (2) counsel’s deficient per-
formance prejudiced the defense because there was a
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reasonable probability that the outcome of the proceed-
ings would have been different had it not been for the
deficient performance. . . . Under . . . Hill . . .
which . . . modified the prejudice prong of the Strick-
land test for claims of ineffective assistance when the
conviction resulted from a guilty plea, the evidence
must demonstrate that there is a reasonable probability
that, but for counsel’s errors, [the petitioner] would not
have pleaded guilty and would have insisted on going
to trial. . . . In its analysis, a reviewing court may look
to the performance prong or to the prejudice prong,
and the petitioner’s failure to prove either is fatal to a
habeas petition.’’ (Emphasis in original; internal quota-
tion marks omitted.) Gudino v. Commissioner of Cor-
rection, 123 Conn. App. 719, 723–24, 3 A.3d 134 (2010).

We need not examine Cardwell’s representation
under the performance prong because the petitioner
has failed to demonstrate a reasonable probability that,
but for Cardwell’s representation, he would have
changed his pleas. See, e.g., Washington v. Commis-
sioner of Correction, 287 Conn. 792, 832–33, 950 A.2d
1220 (2008) (‘‘[i]t is well settled that [a] reviewing court
can find against a petitioner on either ground, which-
ever is easier’’ [emphasis in original; internal quotation
marks omitted]). With respect to the prejudice prong,
a petitioner ‘‘must make more than a bare allegation
that he would have pleaded differently and gone to trial
. . . .’’ (Internal quotation marks omitted.) Carraway
v. Commissioner of Correction, 144 Conn. App. 461,
473, 72 A.3d 426 (2013), appeal dismissed, 317 Conn.
594, 119 A.3d 1153 (2015).

‘‘Additionally, a petitioner’s assertion after he has
accepted a plea that he would have insisted on going
to trial suffers from obvious credibility problems and
must be evaluated in light of the circumstances [he]
would have faced at the time of his decision. . . . In
evaluating the credibility of such an assertion, the
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strength of the state’s case is often the best evidence
of whether a defendant in fact would have changed his
plea and insisted on going to trial, in light of newly
discovered evidence or a defense strategy that was not
previously contemplated. . . . Likewise, the credibil-
ity of the petitioner’s after the fact insistence that he
would have gone to trial should be assessed in light of
the likely risks that pursuing that course would have
entailed.’’ (Citations omitted; internal quotation marks
omitted.) Id., 475–76.

Here, the petitioner alleges that but for ‘‘Cardwell’s
failure to fully explain the [plea] offer to [him], the
petitioner would not have accepted the plea bargain.’’
The following additional facts are relevant to this claim.
At the petitioner’s habeas trial, the petitioner intro-
duced into evidence a handwritten note with numbers
written at the bottom. Cardwell testified that he had
written the note to his associate, Attorney Matthew
Costello, and that Costello was to meet with the peti-
tioner and go over the note’s listed items but that the
numbers at the bottom of the note were not there when
Cardwell gave the note to Costello. Costello testified
that he believed that he had written the numbers and
that to the best of his recollection, they may have repre-
sented ‘‘how many years possibly [the petitioner would]
get if he cooperated subsequent to entering his plea.’’
The petitioner testified that this note and the accompa-
nying conversation with Costello had led him to believe
that accepting the plea agreement would result in a
sentence of twenty-five to thirty years, with the right
to argue for less than twenty-five years. He allegedly
had not understood that accepting the plea agreement
meant that he would serve twenty-five years in prison
at a minimum. Instead, he had expected a sentence of
eighteen years, of which he would serve fourteen years
in prison. According to the petitioner’s brief to this
court, ‘‘but for the petitioner’s understanding that he
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would be sentenced to eighteen years and release[d]
after fourteen years, he would not have accepted the
proposed plea.’’ This bare allegation, however, is insuffi-
cient to demonstrate that Cardwell’s representation
prejudiced the petitioner, particularly when evaluated
in light of the circumstances of this case.

The record demonstrates that the state had a strong
case against the petitioner in each of the Hartford cases
as well as in the Middletown case. The charges brought
against him in two of the four Hartford cases stemmed
from two home invasions; the charges brought in the
other two cases stemmed from the petitioner’s posses-
sion of ‘‘numerous items associated with forged cur-
rency . . . [and] with the packaging and sale of
narcotics.’’ Police searches of the petitioner’s premises
revealed these items in addition to a television that had
been stolen from one of the burglarized houses. As
the prosecutor indicated during the petitioner’s plea
hearing, the petitioner had admitted his involvement in
the two home invasions and in forging ‘‘approximately
fifteen thousand dollars a week.’’ Similarly, regarding
the Middletown case, the police searched the petition-
er’s house and found a ring that had been stolen from
the burglarized house. When the police interviewed the
petitioner, he admitted his involvement in several home
invasions. He stated that he had visited the house that
had been burglarized in this case but denied taking part
in the crime itself. Nevertheless, two of the men who
admitted their involvement in the incident identified
the petitioner as also having taken part in the crime.

As the habeas court noted in its memorandum of
decision, in light of the evidence against the petitioner
and the risks he would have faced had he insisted on
going to trial, his ‘‘decision to enter into a plea
agreement with the state was prudent. . . . Had there
been trials on all of the charges, it is likely that, in the
event of conviction, the petitioner would never have
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left the custody of the [respondent, the] Commissioner
of Correction.’’ Had the petitioner gone to trial instead
of pleading guilty, he would have faced a total exposure
of 150 years in prison on the charges brought in the
Hartford cases and sixty years in prison on the charges
brought in the Middletown case. Instead, by accepting
the state’s plea offer, he faced a maximum of thirty
years in prison, with his attorney retaining the right to
argue for as little as twenty-five years.

Additionally, prior to accepting the petitioner’s pleas
in the Hartford and Middletown cases, the judge presid-
ing over each case conducted a plea canvass. Each
judge recited the elements of each offense charged and
the mandatory minimum and maximum sentences for
each charge, which the petitioner said he understood.
At the plea hearing in the Hartford cases, the court
explained to the petitioner that ‘‘the agreement that is
proposed here calls for you to receive a total sentence
of thirty years in prison, with your lawyer reserving the
right to argue that the sentence should be less than that
but the understanding being that under no circum-
stances can the total effective sentence be less than
twenty-five years. So, the sentence will be between
twenty-five and thirty years in prison as a total effective
sentence to be reached or arrived at in whatever way
the court deems appropriate.’’ When asked whether he
had agreed to this arrangement, the petitioner
responded, ‘‘[y]es.’’ Similarly, during the plea canvass
in the Middletown case, the court asked whether the
petitioner understood that the sentence would run con-
currently with the sentence imposed in the Hartford
cases, which would be ‘‘between twenty-five to thirty
years,’’ and the petitioner stated that he understood
that. Thus, any argument that he would have pleaded
not guilty and insisted on going to trial had he under-
stood the plea agreement is unavailing.
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Similarly, the petitioner has not demonstrated that
he was prejudiced by Cardwell’s failure to oversee the
petitioner’s cooperation with law enforcement. As the
respondent argues in his brief to this court, the habeas
court’s determination that Cardwell’s representation
did not prejudice the petitioner ‘‘applies with equal
force’’ to this aspect of Cardwell’s representation. The
strength of the state’s case, the likely risks of going
to trial, and the petitioner’s responses during the plea
canvass demonstrate that Cardwell’s representation
during the petitioner’s cooperation with law enforce-
ment did not prejudice the petitioner. The petitioner’s
bare allegation that he would have pleaded differently
had he received effective representation is insufficient
to satisfy the prejudice prong.

The petitioner has not demonstrated that the issues
that he raised on appeal are debatable among jurists
of reason, that the court could resolve the issues in a
different manner, or that the questions raised deserve
encouragement to proceed further. We conclude, there-
fore, that the habeas court did not abuse its discretion
in denying the petition for certification to appeal.

The appeal is dismissed.

In this opinion the other judges concurred.

STATE OF CONNECTICUT v. KEVIN JACKSON
(AC 38227)

Lavine, Elgo and Beach Js.

Syllabus

Convicted, following a trial to the court, of the crimes of assault in the first
degree and tampering with a witness, the defendant appealed to this
court. The assault charge arose out of an incident in which the defendant
stabbed the victim, and the tampering with a witness charge concerned
his conduct in sending a letter to the victim’s girlfriend, W, who had
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witnessed the stabbing and had identified the defendant as the perpetra-
tor. On appeal, the defendant claimed, inter alia, that the trial court
improperly denied his motion to dismiss the witness tampering charge
and restricted his recross-examination of W. Held:

1. The evidence was sufficient to prove the defendant’s identity as the
perpetrator of the stabbing to support his conviction of assault in the
first degree: the defendant’s claim that the state failed to prove his
identity beyond a reasonable doubt solely rested on his challenge to
the credibility of W’s testimony, which the trial court found credible,
the court did not credit the defendant’s testimony that two other men
stabbed the victim, and this court would not revisit the trial court’s
credibility determinations; moreover, in addition to W’s testimony that
she saw the defendant stab the victim, the state presented strong evi-
dence identifying the defendant as the perpetrator, including evidence
that the knife used to stab the victim was from the cutlery set found
in the defendant’s vehicle and was in the defendant’s possession when
police arrested him.

2. The evidence was sufficient to support the defendant’s conviction of
tampering with a witness arising out of his letter to W; the defendant’s
letter, in which he stated that the real perpetrator wore a mask and
shades and asked W to say she was not sure who it was, was not
merely providing his version of events or offering information about
the incident, but rather attempted to induce W to falsely testify that other
individuals stabbed the victim, contrary to her positive identification of
the defendant as the perpetrator to both a 911 dispatch operator and
to police at the time of his arrest.

3. The defendant could not prevail on his claim that the trial court, which
dismissed one count of tampering with a witness, improperly denied
his motion to dismiss both charges of tampering with a witness, which
was based on his claim that the state violated the separation of powers
doctrine when it added two witness tampering charges to the amended
information without a judicial determination as to whether probable
cause existed for the added offenses; our rules of practice permitted
the state to file the amended information adding those charges, the
defendant availed himself of the proper procedure to challenge the lack
of a probable cause finding by filing a motion to dismiss, which the
court denied, and he could not reasonably argue that probable cause
did not exist for those charges, the court having found that the state
proved beyond a reasonable doubt that he had tampered with a witness.

4. The record was inadequate to review the defendant’s unpreserved claim,
under State v. Golding (213 Conn. 233), that the trial court violated his
sixth amendment right to confrontation and abused its discretion when
it prevented him from questioning W on recross-examination about
certain statements she had made during a 911 call; there was no indica-
tion in the record as to what questions, if any, the defendant sought to
ask W on recross-examination regarding her ability to describe the
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defendant’s clothing that he could not have asked during cross-examina-
tion, and the defendant’s claim on appeal that his recross-examination
was within the scope of the state’s redirect-examination because it
implicated W’s ability to recall the events of the evening was not raised
before the trial court and, therefore, was not reviewable.

Argued October 12—officially released December 26, 2017

Procedural History

Amended information charging the defendant with
two counts each of the crimes of assault in the first
degree and tampering with a witness, brought to the
Superior Court in the judicial district of New Haven,
where the matter was tried to the court, B. Fischer, J.;
verdict of guilty of two counts of assault in the first
degree and one count of tampering with a witness;
thereafter, the court dismissed one count of assault in
the first degree; judgment of guilty of assault in the first
degree and tampering with a witness, from which the
defendant appealed to this court. Affirmed.

Peter G. Billings, with whom, on the brief, was Sean
P. Barrett, for the appellant (defendant).

Elizabeth S. Tanaka, assistant state’s attorney, with
whom, on the brief, were Patrick J. Griffin, state’s
attorney, and John Waddock, former supervisory assis-
tant state’s attorney, for the appellee (state).

Opinion

LAVINE, J. The defendant, Kevin Jackson, appeals
from the judgment of conviction, following a trial to
the court, of assault in the first degree in violation of
General Statutes § 53a-59 (a) (1) and tampering with a
witness in violation of General Statutes § 53a-151 (a).
On appeal, the defendant claims that (1) the state pre-
sented insufficient evidence to sustain his conviction
for those offenses, (2) the court erred when it denied
his motion to dismiss two counts alleging tampering
with a witness, and (3) the trial court improperly
restricted his recross-examination of a witness. We are
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unpersuaded by each of the defendant’s claims and
affirm the judgment of the trial court.

The trial court’s oral decision sets forth the following
relevant facts. On February 10, 2014, at 135 4th Street
in Hamden, the defendant stabbed Geoffrey Golding,
the victim, with a knife four times; three times in his
abdomen, and one time on his left elbow. The victim’s
wounds were serious and life threatening. The victim’s
girlfriend, Sammantha Wright, and their young children
also lived at the residence. The defendant and the victim
had been friends for a couple of years, and the defen-
dant visited on either a monthly or bimonthly basis.

At the time of the stabbing, Wright, the victim, and the
defendant were the only adults present at the residence.
Although the victim did not see who stabbed him, the
court found that ‘‘Wright was in the bedroom, sitting
on her bed at approximately 8:20 [p.m.] when she saw
the defendant stabbing [the victim] in the hallway out-
side her bedroom. . . . Wright was approximately ten
feet away from the defendant when he was stabbing
[the victim]. The court finds that her testimony is credi-
ble. The hallway was well illuminated and her bedroom
was also illuminated. . . . Wright saw the faces of [the
victim] and [the defendant]. . . . The defendant did
not have a mask or a hoodie on at all, nothing that
was concealing his face. Miss Wright was one hundred
percent sure it was the defendant who was stabbing
[the victim].’’ Wright called 911 after she saw the victim
bleeding and told the 911 dispatch operator that the
defendant had just stabbed the victim.

The defendant left the house after the stabbing and
headed to Walmart in New Haven, where he was
detained approximately ninety minutes later. Hamden
police took Wright to Walmart, and she positively identi-
fied the defendant as the person who stabbed the victim.
As found by the court: ‘‘He had the same clothing on that
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he had on during the stabbing. Also, on [the defendant’s]
person was the kitchen knife he used to stab the victim
. . . . On the blade of the knife were blood stains that
were confirmed by DNA analysis to be the blood of the
victim . . . . In the defendant’s car . . . he had a
three piece cutlery set . . . . The knife he used was
one of the three pieces, the smaller piece from that
cutlery set, that smaller knife had been removed from
the packet and it was identical to the other two knives
from that set, same color, same style.’’

The defendant testified at trial and claimed that two
other men entered the home that evening. ‘‘The court
does not find credible his testimony of others in the
home that evening. The court does not find credible
his denial of stabbing [the victim].’’

‘‘Now, [the victim], after he returned home after the
surgery, he did receive a letter from the defendant
. . . . He did read the letter, but he did not understand
the letter. He was not intimidated or upset by the letter.
Now . . . Wright also received a letter from the defen-
dant shortly after the stabbing . . . . It was addressed
to her and the letter states in part, and I quote directly
from the letter, ‘Sam, please tell them you are not sure
who it was. They think it’s me.’ She was scared and
upset after . . . reading the letter; she immediately
called the police department after the receipt of the
letter.’’

Police arrested the defendant at Walmart the night
of the stabbing, February 10, and charged him with one
count of assault in the first degree and two counts of
risk of injury to a child in violation of General Statutes
§ 53-21. By way of an amended long form information,
dated November 24, 2014, the state charged the defen-
dant with assault in the first degree in violation of § 53a-
59 (a) (1), assault in the first degree in violation of
§ 53a-59 (a) (3), and two counts of tampering with a
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witness in violation of § 53a-151 (a). The court, B.
Fischer, J., found the defendant not guilty of one count
of tampering with a witness, but guilty as to the
remaining counts. The court later dismissed the defen-
dant’s conviction for assault in the first degree in viola-
tion of § 53a-59 (a) (3), because it was charged as an
alternative to assault in the first degree in violation of
§ 53a-59 (a) (1). The court, therefore, convicted the
defendant of one count of assault in the first degree in
violation of § 53a-59 (a) (1) and one count of tampering
with a witness in violation of § 53a-151 (a).

On March 6, 2016, the court sentenced the defendant
to a term of imprisonment of fourteen years, followed
by six years special parole, on the assault in the first
degree conviction and a concurrent sentence of five
years of imprisonment on the tampering with a witness
conviction. The defendant, therefore, received a total
effective sentence of fourteen years of imprisonment,
followed by six years special parole. This appeal fol-
lowed. Additional facts will be set forth as necessary.

I

We begin with the defendant’s claim that the state
presented insufficient evidence to sustain his convic-
tions. With regard to his conviction for assault in the
first degree, he argues that the state failed to prove
identity. As for his conviction for tampering with a
witness, he argues that the state failed to prove that he
attempted to influence Wright to testify falsely.1 We
disagree.

‘‘We begin by setting forth the applicable standard
of review. In [a defendant’s] challenge to the sufficiency

1 The state charged the defendant with two counts of tampering with a
witness—counts three and four of the information. Count three focused on
the defendant’s conduct toward the victim, while count four focused on his
conduct toward Wright. After hearing the evidence, the court found the
defendant not guilty of count three.
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of the evidence . . . [w]hether we review the findings
of a trial court or the verdict of a jury, our underlying
task is the same. . . . We first review the evidence
presented at trial, construing it in the light most favor-
able to sustaining the facts expressly found by the trial
court or impliedly found by the jury. We then decide
whether, upon the facts thus established and the infer-
ences reasonably drawn therefrom, the trial court or
the jury could reasonably have concluded that the
cumulative effect of the evidence established the defen-
dant’s guilt beyond a reasonable doubt. . . . In
assessing the defendant’s claim that the evidence
against him was insufficient to establish his guilt . . .
we must look to the trial court’s findings of fact. . . .
[W]e give great deference to the findings of the trial
court because of its function to weigh and interpret the
evidence before it and to pass upon the credibility of
witnesses. . . .

‘‘In evaluating evidence that could yield contrary
inferences, the trier of fact is not required to accept as
dispositive those inferences that are consistent with
the defendant’s innocence. . . . The trier [of fact] may
draw whatever inferences from the evidence or facts
established by the evidence it deems to be reasonable
and logical. . . . As we have often noted, proof beyond
a reasonable doubt does not mean proof beyond all
possible doubt . . . nor does proof beyond a reason-
able doubt require acceptance of every hypothesis of
innocence posed by the defendant that, had it been
found credible by the trier [of fact], would have resulted
in an acquittal. . . . On appeal, we do not ask whether
there is a reasonable view of the evidence that would
support a reasonable hypothesis of innocence. We ask,
instead, whether there is a reasonable view of the evi-
dence that supports the [trier of fact’s] verdict of guilty.’’
(Citations omitted; internal quotation marks omitted.)



Page 115ACONNECTICUT LAW JOURNALDecember 26, 2017

179 Conn. App. 40 DECEMBER, 2017 47

State v. Jackson

State v. Drupals, 306 Conn. 149, 157–58, 49 A.3d 962
(2012).

A

Notwithstanding the trial court’s explicit finding that
Wright was credible, the defendant argues that the state
failed to meet its burden of proving identity because
‘‘it was not possible for . . . Wright to see the alleged
incident due to the layout of the home.’’ The defendant
argues that the state failed to prove identity beyond a
reasonable doubt solely because Wright lacked credi-
bility.

‘‘It is black letter law that in any criminal prosecution,
the state bears the burden of proving beyond a reason-
able doubt the defendant’s identity as . . . the [perpe-
trator] of the crime charged.’’ State v. Smith, 280 Conn.
285, 302, 907 A.2d 73 (2006). ‘‘Furthermore, when a
defendant is tried to the court, the trial judge is the
sole arbiter of the credibility of the witnesses and the
weight to be given specific testimony. . . . Where
there is conflicting evidence . . . we do not retry the
facts or pass on the credibility of the witnesses.’’ (Inter-
nal quotation marks omitted.) State v. Van Eck, 69 Conn.
App. 482, 499, 795 A.2d 582, cert. denied, 260 Conn.
937, 802 A.2d 92, cert. denied, 261 Conn. 915, 806 A.2d
1057 (2002).

The state presented a strong case identifying the
defendant as the perpetrator of the assault. Wright’s
testimony, which the court found credible, was that she
saw the defendant stab the victim. The court also had
before it evidence that police seized a knife from the
defendant’s person containing the victim’s DNA when
he was arrested at Walmart. The court found that the
knife used to stab the victim was from the cutlery set
found in the defendant’s vehicle and was in the defen-
dant’s possession when police arrested him. The record
supports these findings. See, e.g., State v. Farr, 98 Conn.
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App. 93, 103–104, 908 A.2d 556 (2006) (identity may be
proven by circumstantial evidence). Additionally, the
court did not credit the defendant’s testimony that two
other men entered the residence and stabbed the victim.
We will not revisit the court’s credibility determinations
with respect to both Wright and the defendant. See, e.g.,
State v. Van Eck, supra, 69 Conn. App. 499; see also
State v. Kehayias, 162 Conn. App. 310, 321, 131 A.3d
1200 (2016) (arguments challenging witness’ credibility
‘‘are not the proper subject of an appeal’’ [internal quota-
tion marks omitted]). Under these circumstances, the
trial court could reasonably have concluded that the
state proved, beyond a reasonable doubt, that the defen-
dant stabbed the victim.

B

The defendant argues that the state failed to present
sufficient evidence that he attempted to induce Wright
to testify falsely by sending her a letter concerning his
pending charges for assault in the first degree. Specifi-
cally, he argues that the letter did not ask, request,
or suggest that she testify falsely. According to the
defendant, ‘‘the letter provides [his] version of events,
offers information about the incident, and explains that
[he] does not want any problems with [the victim] or
Ms. Wright.’’ We are unpersuaded.2

Section 53a-151 (a) provides: ‘‘A person is guilty of
tampering with a witness if, believing that an official

2 Aside from arguing that it presented sufficient evidence to sustain the
defendant’s conviction, the state also argues that we need not reach the
merits of this claim because the court rendered a general verdict. Count
four of the information charged the defendant with attempting to induce
Wright ‘‘either to testify falsely or to withhold testimony,’’ and, according
to the state, the court did specify which theory the state proved beyond a
reasonable doubt. Because we conclude that the state presented sufficient
evidence to prove, beyond a reasonable doubt, that the defendant attempted
to induce Wright to testify falsely, we do not reach the state’s alternative
argument.
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proceeding is pending or about to be instituted, he
induces or attempts to induce a witness to testify falsely,
withhold testimony, elude legal process summoning
him to testify or absent himself from any official pro-
ceeding.’’3 ‘‘The language of § 53a-151 plainly warns
potential perpetrators that the statute applies to any
conduct that is intended to prompt a witness to testify
falsely . . . in an official proceeding that the perpetra-
tor believes to be pending or imminent. . . . A defen-
dant is guilty of tampering with a witness if he intends
that his conduct directly cause a particular witness to
testify falsely . . . . So interpreted, § 53a-151 applies
to conduct intentionally undertaken to undermine the
veracity of testimony given by a witness. . . . The stat-
ute applies to successful as well as unsuccessful
attempts to induce a witness to render false testimony.’’
(Citations omitted; emphasis in original; internal quota-
tion marks omitted.) State v. Carolina, 143 Conn. App.
438, 444, 69 A.3d 341, cert. denied, 310 Conn. 904, 75
A.3d 31 (2013).

Viewing the evidence in the light most favorable to
sustaining the verdict, we conclude that the state pre-
sented sufficient evidence to prove, beyond a reason-
able doubt, that the defendant attempted to induce
Wright to testify falsely. Wright told the 911 dispatch
operator that the defendant stabbed the victim and posi-
tively identified the defendant at Walmart as the perpe-
trator of the stabbing. The defendant’s possession of a
knife with the victim’s blood on it further identified the
defendant as the individual who stabbed the victim. In
his letter to Wright, the defendant stated: ‘‘Sam, please
tell them you not sure who it was. They think it’s me.’’

3 The defendant limits his argument to ‘‘the second portion of the tamper-
ing statute: whether [the defendant] attempted to induce . . . Wright to
testify falsely by sending her a letter concerning the case.’’ (Emphasis in
original.) Accordingly, it is undisputed that the defendant believed that an
official proceeding was pending.
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The defendant began the letter by stating that ‘‘[y]ou
and [the victim] know that was dead wrong’’ because,
according to the defendant, the real perpetrator wore
a ‘‘mask and shades.’’ Wright testified that the victim,
the defendant, she, and two of her young children were
the only individuals at the residence when the stabbing
occurred. The court did not credit the defendant’s testi-
mony that other individuals entered the home on the
night of the stabbing. Accordingly, the court reasonably
could have concluded that the defendant’s letter
attempted to induce Wright to falsely testify that other
individuals stabbed the victim.4

On the basis of this evidence, the trial court reason-
ably could have concluded that the state proved, beyond
a reasonable doubt, that the defendant attempted to
induce Wright to falsely testify that he did not stab the
victim. State v. Carolina, supra, 143 Conn. App. 444
(‘‘[t]he defendant’s conduct, i.e., writing a letter to his
cousin that solicited his help in securing [the] false
testimony [of his cousin’s daughter], clearly is prohib-
ited by § 53a-151’’); see id. (‘‘§ 53a-151 applies to con-
duct intentionally undertaken to undermine the
veracity of testimony’’ [emphasis added]).5

4 We limit our sufficiency of the evidence analysis to the way that the
state tried the case and, accordingly, consider only the evidence that the
state actually relied on to prove count four of the information. See, e.g.,
State v. Carter, 317 Conn. 845, 854–56, 120 A.3d 1229 (2015) (sufficiency
analysis must be considered in conjunction with theory of case doctrine);
State v. Robert H., 273 Conn. 56, 81–84, 866 A.2d 1255 (2005) (same). Although
the state argues on appeal that the trial court was free to consider the
defendant’s letter to the victim with regard to count four, we note that, at
trial, the state’s theory was that the defendant’s letter to Wright proved
count four.

5 Our conclusion that the state proved, beyond a reasonable doubt, that
the defendant attempted to induce Wright to testify falsely should not be
read to suggest that a defendant lacks the right to urge a witness to support
his theory of defense. That, however, is not what happened in this case.
Notwithstanding Wright’s previous statements to 911 dispatch and police
identifying the defendant as the perpetrator, the defendant asked Wright to
‘‘tell them you not sure who it was’’ and to potentially testify in accordance
with what the court reasonably could have considered a scripted, false alibi.
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II

We next address the defendant’s claim that the court
erred when it denied his motion to dismiss the charges
of tampering with a witness. Specifically, the defendant
argues that the factually distinct tampering with a wit-
ness charges required the state to first obtain a warrant
to arrest him and then file a motion for joinder of the
charges before the tampering charges could be consoli-
dated for trial with his assault charges. The state simply
added the tampering with a witness charges to the
amended long form information and, according to the
defendant, the state’s failure to follow the procedure
just outlined violated the separation of powers doc-
trine.6 We disagree.7

6 Although the defendant claims that his rights under article first, § 8, and
article second, as amended by article eighteen of the amendments, of the
Connecticut constitution were violated, he has failed to provide an indepen-
dent analysis under our state constitution. Accordingly, we deem his state
constitutional claims abandoned. See, e.g., State v. Bennett, 324 Conn. 744,
748 n.1, 155 A.3d 188 (2017).

7 The defendant, relying on State v. Payne, 303 Conn. 538, 34 A.3d 370
(2012), also claims that adding the witness tampering charges in a single
information deprived him of due process by impermissibly ‘‘[flipping] the
burden of joinder from the state to the defendant’’ and that the trial court
abused its discretion when it allowed the charges to remain joined. See id.,
548–50 (if charges are joined in single information, presumably because
they are of ‘‘ ‘same character,’ ’’ defendant bears burden of proving that
charges should be tried separately, but if charges are set forth in different
informations, presumably because charges are not of ‘‘ ‘same character,’ ’’
then state bears burden of proving that joinder is appropriate); see also
General Statutes § 54-57; Practice Book § 41-19.

We decline to review these claims. The defendant did not specifically
raise them at trial and did not file a motion to sever; see Practice Book
§ 41-18; rather, he filed a motion to dismiss, focusing his claim on whether
adding the tampering with a witness charges violated the separation of
powers doctrine. See, e.g., State v. Snowden, 171 Conn. App. 608, 614–19,
157 A.3d 1209 (defendant failed to preserve claim because his objection at
trial to joinder of charges of murder, criminal possession of pistol or revolver,
and attempt to tamper with witness was different from claim asserted on
appeal), cert. denied, 326 Conn. 903, 163 A.3d 1204 (2017); see also Practice
Book § 60-5.

To the extent that the defendant seeks review of these claims under State
v. Golding, 213 Conn. 233, 239–40, 567 A.2d 823 (1989), as modified in In re
Yasiel R., 317 Conn. 773, 780–81, 120 A.3d 1188 (2015), we are unpersuaded.
Regardless of which party bore the burden of demonstrating that the charges
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The following procedural history is relevant. As pre-
viously noted, police arrested the defendant on Febru-
ary 10, 2014, without a warrant, on charges of assault
in the first degree and two counts of risk of injury
to a child. During a bond reduction hearing for the
defendant, held on April 11, 2014, the state referenced
the letters sent by the defendant to the victim and
Wright, indicating that it was considering witness tam-
pering charges. On October 29, 2014, the state indicated
that it was not pursuing the risk of injury charges, but
did add two additional counts of witness tampering to
the long form information. The defendant pleaded not
guilty to the witness tampering charges that same day.

On the first day of trial, November 21, 2014, defense
counsel noted her intention to challenge the witness
tampering charges ‘‘on procedural grounds,’’ and did
so on November 24, 2014, by filing a motion to dismiss
pursuant to Practice Book § 41-8 (4). She argued that
the witness tampering charges ‘‘have never been sub-
jected to judicial review for a determination of probable
cause.’’ The court denied the defendant’s motion on
November 26, 2014. Defense counsel also argued on
November 26 that the state had failed to prove its case
with respect to the witness tampering charges and that

should, or should not, have been tried together, or if the court abused its
discretion by not ordering separate trials, the ultimate issue is whether the
charges were properly joined in a single trial. ‘‘Whether multiple charges
should be tried separately is within the court’s sound discretion and generally
is not of a constitutional nature.’’ (Internal quotation marks omitted.) State
v. Madore, 96 Conn. App. 235, 243, 899 A.2d 721, cert. denied, 280 Conn.
907, 907 A.2d 92 (2006); see also State v. Payne, supra, 303 Conn. 552–53
and 553 n.15 (joinder of separate informations is nonconstitutional); State
v. Berube, 256 Conn. 742, 749 n.7, 775 A.2d 966 (2001) (claim that trial court
improperly failed to sever charges stemming from two separate informations
is nonconstitutional in nature). Although the defendant attempts to cloak
the issue in the majestic garb of a due process violation, the ultimate issue—
joinder of the charges—is nonconstitutional in nature. Accordingly, these
claims fail the second prong of Golding. And because these claims fail the
second prong of Golding, we need not reach the state’s argument that the
defendant waived any claim of improper joinder.
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those charges should be dismissed pursuant to Practice
Book § 41-8 (5) based on a lack of probable cause.8 The
court denied both motions.9

‘‘A motion to dismiss . . . properly attacks the juris-
diction of the court, essentially asserting that the [state]
cannot as a matter of law and fact state a cause of action
that should be heard by the court . . . . A motion to
dismiss tests, inter alia, whether, on the face of the
record, the court is without jurisdiction. . . . [O]ur
review of the trial court’s ultimate legal conclusion and
resulting [decision to deny] . . . the motion to dismiss
will be de novo.’’ (Internal quotation marks omitted.)
State v. Oral H., 125 Conn. App. 276, 280, 7 A.3d 444
(2010), cert. denied, 300 Conn. 902, 12 A.3d 573, cert.
denied, 564 U.S. 1009, 131 S. Ct. 3003, 180 L. Ed. 2d
831 (2011).

We conclude that State v. Oral H., supra, 125 Conn.
App. 281–82, disposes of the defendant’s separation
of powers claim. In that case, the defendant similarly
argued that the state violated the separation of powers
doctrine when it added a charge to a substitute informa-
tion without a judicial determination that probable
cause existed for the added offense. Id., 281. This court
rejected the defendant’s argument that the trial court
should have dismissed the added charge, noting that our

8 Practice Book § 41-8 provides in relevant part: ‘‘The following defenses
or objections, if capable of determination without a trial of the general
issue, shall, if made prior to trial, be raised by a motion to dismiss the
information . . .

‘‘(4) Absence of jurisdiction of the court of the defendant or the sub-
ject matter;

‘‘(5) Insufficiency of evidence or cause to justify the bringing or continuing
of such information or the placing of the defendant on trial . . . .’’

9 On March 5, 2014, the defendant filed a motion to dismiss the charges
against him pursuant to Practice Book § 41-8 (5) and General Statutes § 54-
56. The defendant filed this motion prior to the addition of the witness
tampering charges, but the record does not indicate whether the court ruled
on this particular motion.
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rules of practice permitted the state to file a substitute
information; see Practice Book § 36-17; and the defen-
dant could have moved to dismiss the charge. State v.
Oral H., supra, 282, citing Practice Book § 41-8 (5). This
court held that ‘‘[t]he defendant did not avail himself
of this procedure. . . . [and] cannot now reasonably
argue that probable cause did not exist . . . .
[because] the jury determined that the state proved
beyond a reasonable doubt that the defendant had com-
mitted the offense.’’ Id.

The defendant in the present case has not provided
us with any reason to depart from Oral H., and we are
unaware of any reason to do so. Not only did the court
find that the state proved beyond a reasonable doubt
that the defendant had tampered with one witness, but
the defendant did move to dismiss the charges in accor-
dance with Practice Book § 41-8 (5) prior to the court’s
guilty finding. Accordingly, we reject the defendant’s
separation of powers claim.

III

The defendant’s final claim is that the trial court
improperly restricted his recross-examination of
Wright. Specifically, he argues that the court violated
his sixth amendment right to confrontation10 and abused
its discretion when it prevented him from questioning
Wright about certain statements she made during a call
to 911 dispatch. The state argues, inter alia, that the
defendant’s unpreserved constitutional claim is unre-
viewable under Golding11 because the record is inade-
quate. We agree with the state and decline to address
the defendant’s unpreserved evidentiary argument.

10 The sixth amendment to the United States constitution provides in
relevant part: ‘‘In all criminal prosecutions, the accused shall enjoy the right
. . . to be confronted with the witnesses against him . . . .’’

11 Because the defendant did not argue that the trial court’s ruling deprived
him of his sixth amendment right to confrontation, he seeks review of his
unpreserved constitutional claim under State v. Golding, 213 Conn. 233,
239–40, 567 A.2d 823 (1989), as modified in In re Yasiel R., 317 Conn. 773,
780–81, 120 A.3d 1188 (2015).
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The following additional facts and procedural history
are relevant. During the state’s direct examination of
Wright, it played a recording of Wright’s call to 911
dispatch regarding the stabbing. In that call, Wright
described the clothing she saw the defendant wearing
at the time he stabbed the victim. The defendant, during
cross-examination, also questioned Wright about the
clothing that she described in the 911 call. During his
redirect-examination, the prosecutor did not ask any
questions about the 911 recording. During recross-
examination, the defendant attempted to revisit the
911 recording:

‘‘[Defense Counsel]: The 911 tape that you heard.

‘‘[Wright]: Yes.

‘‘[Defense Counsel]: There was a part there where
the dispatcher asked what the person was wearing; do
you recall that?

‘‘[Wright]: Yes.

‘‘[Defense Counsel]: Do you recall having—Do you
recall not knowing the answer to that question?’’

Before Wright could answer the latter question, the
prosecutor objected, arguing that it was beyond the
scope of redirect-examination. The court sustained the
objection, and defense counsel did not ask any addi-
tional questions. Nor did defense counsel explain to the
court why she attempted to ask Wright that question.
Defense counsel simply stated, ‘‘Nothing further. Thank
you, Judge.’’ The court then excused Wright from the
witness stand.

The defendant argues, for the first time on appeal,
that the court deprived him of the opportunity to pursue
questions on recross-examination regarding Wright’s
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statements during the 911 call that would have chal-
lenged her credibility. He seeks review of his unpre-
served constitutional claim under State v. Golding, 213
Conn. 233, 239–40, 567 A.2d 823 (1989).12

‘‘[A] defendant can prevail on a claim of constitutional
error not preserved at trial only if all the following
conditions are met: (1) the record is adequate to review
the alleged claim of error; (2) the claim is of constitu-
tional magnitude alleging the violation of a fundamental
right; (3) the alleged constitutional violation . . .
exists and . . . deprived the defendant of a fair trial;
and (4) if subject to harmless error analysis, the state
has failed to demonstrate harmlessness beyond a rea-
sonable doubt. In the absence of any one of these condi-
tions, the defendant’s claim will fail. The appellate
tribunal is free, therefore, to respond to the defendant’s
claim by focusing on whichever condition is most rele-
vant in the particular circumstances.’’ (Emphasis in
original; footnote omitted.) Id., 239–40, as modified in
In re Yasiel R., 317 Conn. 773, 780–81, 120 A.3d 1188
(2015).

The record is inadequate to review the defendant’s
constitutional claim. It is devoid of any indication as
to what questions, if any, the defendant sought to ask
Wright on recross-examination regarding her ability to
describe the defendant’s clothing that he could not have
asked during cross-examination. See, e.g., State v. Moye,
214 Conn. 89, 98–99, 570 A.2d 209 (1990) (record inade-
quate to review defendant’s confrontation clause claim
because defendant did not question witness about how

12 It is well established that ‘‘[t]he sixth amendment to the [United States]
constitution guarantees the right of an accused in a criminal prosecution
to confront the witnesses against him. . . . The primary interest secured
by confrontation is the right to cross-examination . . . .’’ (Internal quotation
marks omitted.) State v. Beverley, 169 Conn. App. 689, 701, 151 A.3d 854
(2016), cert. denied, 324 Conn. 924, 155 A.3d 755 (2017); accord State v.
Annulli, 309 Conn. 482, 491–92, 71 A.3d 530 (2013).
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witness’ arrest and subsequent detention had direct
bearing on her credibility). Nor does the record indicate
whether Wright ‘‘recall[ed] not knowing the answer’’ to
the question asked by the 911 dispatch operator about
the defendant’s clothing. Accordingly, the defendant’s
claim fails the first prong of Golding.

We also decline to review the defendant’s alternative
argument that the court abused its discretion under
these circumstances. Appellate courts are ‘‘not bound
to consider claims of law not made at the trial.’’ (Internal
quotation marks omitted.) State v. Patterson, 170 Conn.
App. 768, 786, 156 A.3d 66, cert. denied, 325 Conn. 910,
158 A.3d 320 (2017); see also Practice Book § 60-5. On
appeal, the defendant argues that his recross-examina-
tion was within the scope of redirect-examination
because it ‘‘implicated [Wright’s] ability to recall the
events of [the evening],’’ which the prosecutor sought
to bolster on redirect-examination. The defendant did
not articulate this argument before the trial court.
Accordingly, we will not review it on appeal.13

The judgment is affirmed.

In this opinion the other judges concurred.

13 Even if this evidentiary argument was properly before us, we would
reject it on the merits. The trial court enjoys ‘‘a considerable latitude’’ in
controlling the extent of cross-examination and recross-examination, and
we review the court’s ruling for an abuse of discretion. See, e.g., State v.
Gould, 127 Conn. App. 354, 359, 14 A.3d 1032 (2011). On the basis of our
review of the record, we would conclude that the court did not abuse its
discretion in ruling that the defendant’s question was outside the scope
of redirect-examination. None of the prosecutor’s questions on redirect-
examination dealt with the 911 recording.


