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summary of facts, the specific steps provided by the judicial
authority, and the notice required by Section 33a-6.

() W henever the commissioner of the department of

children and families obtains an ex parte order of temporary

custody or an order to appear and show cause from the judicial

authority, he or she shall provide the clerk with a sealed

envelope marked iA ttention: C ounsel for Child(ren)i containing

the follow ing information: the name, phone number and email

of the investigation social w orker; the name, phone number

and email of the treatment supervisor or social w orker, if

know n; and the child(ren)is placement or home address and

phone number, and name of a placement contact person. The

clerk shall ensure that counsel assigned to the child is provided

w ith said envelope at the time his or her appearance is filed. In

the event the placement information changes prior to the

preliminary hearing, the commissioner of the department of

children and families shall notify counsel for the child

immediately.
COMMENTARY: Having a uniform process for notifying

childis counsel of his or her minor clientis w hereabouts at the
earliest stage possible on orders of temporary custody O TC)is
essential to the childis right to counsel and the judicial
authorityis ability to conduct a productive case management
conference and preliminary O TC hearing. The absence of a rule
and process requiring this notification leads to inefficient use

of attorney time communicating w ith D CF staff and w aiting for
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a response and often prevents the attorney from seeing the

child before the preliminary OTC hearing.

AMENDMENTS TO THE CRIMINAL RULES

Sec. 36-2. —Affidavit in Support of Application, Filing,
Disclosure

(a) All affidavits submitted to the judicial authority in
support of the application for an arrest warrant and from which
a determination of probable cause for the issuance of an arrest
warrant has been made shall be filed with the clerk of the
court together with the return of the arrest warrant pursuant
to Section 44-11 and thereafter remain a part of the court file.

(b) At the time the arrest warrant is issued, upon
written request of the prosecuting authority and for good
cause shown, the judicial authority may order that the
supporting affidavits be sealed from public inspection or that
disclosure be limited under such terms and conditions as it
finds reasonable, subject to the further order of any judicial
authority thereafter having jurisdiction of the matter. No such
order shall limit their disclosure to the attorney for the
accused, but the judicial authority may place reasonable
restrictions on the attorney’s further disclosure of the contents
of the affidavits.

(c) Any order sealing such affidavits from public
inspection or limiting their disclosure shall be for a specific
period of time, not to exceed two weeks from the date of
arrest, and within that time period the prosecuting authority

may by written motion seek an extension of the period. The
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original order of the court sealing the affidavit or limiting its
disclosure shall remain in effect until the court issues an order
on the motion. The motion to extend the period and the
court’s order thereon shall be made in accordance with the
provisions of Section 42-49A. Affidavits which [have been] are
the subject of such an order shall remain in the custody of the
clerk’s office but shall be kept in a secure location apart from

the remainder of the court file as long as the order is in effect.

(d)  Unless the judicial authority issuing an arrest
warrant has, upon written request of the prosecuting authority,
entered an order limiting disclosure of the supporting
affidavits, all affidavits filed pursuant to this section shall be
open to public inspection and copy and the clerk shall provide
copies to any person upon receipt of any applicable fee.

COMMENTARY: The above revisions clarify that
affidavits submitted in support of an application for an arrest
warrant and from which a probable cause determination is
made shall, if sealed, be kept apart from the remainder of the
court file only as long as the order sealing such affidavits is in

effect.

Sec. 37-12. Defendant in Custody; Determination of Probable
Cause

(a) If a defendant has been arrested without a warrant
and has not been released from custody by the time of the
arraignment or is not released at the arraignment pursuant to
Section 38-4, the judicial authority shall, unless waived by the

defendant, make an independent determination as to whether
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there is probable cause for believing that the offense charged
has been committed by the defendant. Unless such a
defendant is released sooner, such probable cause
determination shall be made no later than forty-eight hours
following the defendant’s arrest. Such determination shall be
made in a nonadversary proceeding, which may be ex parte
based on affidavits. If no such probable cause is found, the
judicial authority shall release the defendant from custody.

(b) At the time the judicial authority makes its probable
cause determination pursuant to subsection (a), the judicia
authority may, on its own motion or upon written request of
any party and for good cause shown, order that any affidavits
submitted in support of a finding of probable cause, including
any police reports, be sealed from public inspection or that
disclosure be limited under such terms and conditions as it
finds reasonable, subject to the further order of any judicial
authority thereafter having jurisdiction of the matter. If such a
request has been granted, the moving party may have up to
seven days to make a recommendation as to the details of the
sealing order. If no such recommendation is made within that
time period, the supporting affidavits shall be made public. No
such order shall limit their disclosure to the attorney for the
accused, but the judicial authority may place reasonable
restrictions on the further disclosure of the contents of the
affidavits by the attorney for the accused and the prosecuting

authority.
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(c) Any order sealing such affidavits from public
inspection or limiting their disclosure shall be for a specific
period of time, not to exceed two weeks from the date of the
court’s probable cause determination, and within that time
period the party who obtained the order may by written motion
seek an extension of the period. The original order of the court
sealing such affidavits or limiting their disclosure shall remain
in effect until the court issues an order on the motion.
Affidavits which [have been] are the subject of such an order
shall remain in the custody of the clerk’s office but shall be
kept in a secure location apart from the remainder of the file as

long as the order is in effect.

(d) Unless the judicial authority entered an order limiting
disclosure of the affidavits submitted to the judicial authority in
support of a finding of probable cause, whether or not
probable cause has been found, all such affidavits, including
any police reports, shall be made part of the court file and be
open to public inspection and copying, and the clerk shall
provide copies to any person upon receipt of any applicable
fee.

COMMENTARY: The above revisions clarify that
affidavits submitted in support of a finding of probable cause
that the offense charged was committed by the defendant
shall, if sealed, be kept apart from the remainder of the court

file only as long as the order sealing such affidavits is in effect.
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Sec. 40-10. —Custody of Materials
(a) Any materials furnished to counsel pursuant to this

chapter, including statements, reports and affidavits disclosed

pursuant to Section 40-13A, shall be used only for the

purposes of conducting such counsel’s side of the case or for
the performance of his or her official duties, and shall be
subject to such other terms and conditions as the judicial

authority may provide. Without the prior approval of the

prosecuting authority or the court, defense counsel and his or

her agents shall not provide copies of materials disclosed

pursuant to Section 40-13A to any person except to persons

employed by defense counsel in connection with the

investigation or defense of the case.

(b) The prosecuting authority is not required to disclose

to an unrepresented defendant the names and addresses

required by Section 40-13 unless the court orders disclosure

upon a finding of need which cannot reasonably be met by

other means. Before other materials are disclosed or provided

to an unrepresented defendant pursuant to this chapter, the

prosecuting authority may request and the court may order

that the materials remain in the defendant’'s exclusive custody

to be used only for the purpose of conducting the case,

subject to such terms, conditions and restrictions that the

court, in its discretion, may impose. The court shall also inform

the unrepresented defendant that violation of an order issued

under this subsection is punishable as a contempt of court.




Page 86PB CONNECTICUT LAW JOURNAL July 14, 2009

COMMENTARY: The revisions to Sections 40-10, 40-
11, 40-13 and 40-14 and proposed new Section 40-13A
concern the release by the prosecuting authority of certain

information in a criminal prosecution.

Sec. 40-11. Disclosure by the Prosecuting Authorityl;
Information and Materials Discoverable by Defendant as of
Right]

(a) Upon written request by a defendant filed in
accordance with Section 41-5 and without requiring any order
of the judicial authority, the prosecuting authority, subject to
Section 40-40 et seq., shall promptly, but no later than forty-
five days from the filing of the request, unless such time is
extended by the judicial authority for good cause shown,

disclose in writing the existence of, provide photocopies of,

and allow the defendant in accordance with Section 40-7, to
inspect, copy, photograph and have reasonable tests made on
any of the following items:

(1) Exculpatory information or materials;

(2) Any books, tangible objects, papers, photographs,
or documents within the possession, custody or control of any
governmental agency, which the prosecuting authority intends
to offer in evidence in chief at trial or which are material to the
preparation of the defense or which were obtained from or
purportedly belong to the defendant;

(3) Copies of the defendant’s prior criminal record, if
any, which are within the possession, custody, or control of

the prosecuting authority, the existence of which is known, or
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by the exercise of due diligence may become known, to the
prosecuting authority;

(4) Any reports or statements of experts made in
connection with the offense charged including results of
physical and mental examinations and of scientific tests,
experiments or comparisons which are material to the
preparation of the defense or are intended for use by the
prosecuting authority as evidence in chief at the trial;

(5) Any warrant executed for the arrest of the
defendant for the offense charged, and any search and seizure
warrants issued in connection with the investigation of the
offense charged;

(6) (i) Any written, recorded or oral statements made by
the defendant or a codefendant, before or after arrest to any
law enforcement officer or to a person acting under the
direction of or in cooperation with a law enforcement officer
concerning the offense charged; or

(ii) Any relevant statements of coconspirators which the
prosecuting authority intends to offer in evidence at any trial or
hearing.

(b) In addition to the foregoing, the defendant shall be
entitled to disclosure of exculpatory materials in accordance
with any applicable constitutional and statutory provisions.

COMMENTARY: The revisions to Sections 40-10, 40-
11, 40-13 and 40-14 and proposed new Section 40-13A
concern the release by the prosecuting authority of certain

information in a criminal prosecution.
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Sec. 40-13. Names of Witnesses; Prior Record of Witnesses;
Statements of Witnesses [Discoverable by the Parties as of
Right]

(a) Upon written request by a defendant filed in
accordance with Section 41-5 and without requiring any order
of the judicial authority, the prosecuting authority, subject to
Section 40-40 et seq., shall promptly, but no later than forty-
five days from the filing of the request, unless such time is
extended by the judicial authority for good cause shown,
disclose to the defendant the names and, subject to the
provisions of subsections [(g)] (f) and [(h)] (g) of this section,
the addresses of all witnesses that the prosecuting authority
intends to call in his or her case in chief and shall additionally
disclose to the defendant[:]

[(1) Any statements of the witnesses in the possession
of the prosecuting authority or his or her agents, including
state and local law enforcement officers, which statements
relate to the subject matter about which each witness wiill
testify; and]

[(2) Alany record of felony convictions of the witnesses
known to the prosecuting authority and any record of felony or
misdemeanor charges pending against the witnesses known to
the prosecuting authority.

(b) Upon written request by the prosecuting authority,
filed in accordance with Section 41-5 and without requiring
any order of the judicial authority, the defendant, subject to
Section 40-40 et seq., shall promptly, but no later than forty-

five days from the filing of the request, unless such time is
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extended by the judicial authority for good cause shown,
disclose to the prosecuting authority the names and, subject to
the provisions of subsection [(h)] (g) of this section, the
addresses of all witnesses [that] whom the defendant intends
to call in the defendant’s case in chief and shall additionally
disclose to the prosecuting authority any statements of the
witnesses other than the defendant in the possession of the
defendant or his or her agents which statements relate to the
subject matter about which each witness will testify.

[(c) If the entire contents of a statement under
subdivision (1) of subsections (a) and (b) of this section relate
to the subject matter of the anticipated testimony of the
witness the statement shall be delivered directly to the
opposing party or his or her counsel for his or her examination
and use. If the party calling the witness claims that any
statement to be produced under subdivision (1) of subsections
(a) and (b) of this section contains matter which does not
relate to the anticipated subject matter of the testimony of the
witness, the judicial authority shall order the party calling the
witness to deliver such statement for the inspection of the
judicial authority in camera. Upon delivery the judicial authority
shall not disclose the portions of such statement which it is
claimed do not relate to the anticipated subject matter of the
testimony of the witness. The judicial authority shall determine
whether any such material should be excised. The judicial
authority shall then direct delivery of such statement to the

opposing party for his or her use and shall further review the
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contents of such statement after the direct testimony of such
witness and may provide to the opposing party any additional
portions of such statement which the judicial authority
determines relate to the subject matter of the direct testimony
of such witness. If, pursuant to this procedure, any portion of
such statement is withheld from the party and that party
objects to such withholding, the entire text of such statement
shall be sealed and preserved as a court’s exhibit in the case.]

[(d)] (c) No witness shall be precluded from testifying
for any party because his or her name or statement or criminal
history was not disclosed pursuant to this rule if the party
calling such witness did not in good faith intend to call the
witness at the time that he or she provided the material
required by this rule. In the interests of justice the judicial
authority may in its discretion permit any undisclosed
individual to testify.

[(e)] (d) The provisions of this section shall apply to any
additional testimony presented by any party as rebuttal
evidence pursuant to Section 42-35(3) and the statements and
criminal histories of such witnesses shall be provided to the
opposing party before the commencement of any such rebuttal
testimony.

[(f)] (e) The fact that a witness’ name or statement is
provided under this section shall not be a ground for comment
upon a failure to call a witness.

[(g)] (f) Notwithstanding any provision of this section,

the personal residence address of a police officer or correction
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officer shall not be required to be disclosed except pursuant to
an order of the judicial authority after a hearing and a showing
that good cause exists for the disclosure of the information.

[(h)] (g) Upon written request of a party and for good
cause shown, the judicial authority may order that the address
of any witness whose name was disclosed pursuant to
subsections (a) or (b) of this section not be disclosed to the
opposing party.

COMMENTARY: The revisions to Sections 40-10, 40-
11, 40-13 and 40-14 and proposed new Section 40-13A
concern the release by the prosecuting authority of certain

information in a criminal prosecution.

(NEW) Sec. 40-13A. Law Enforcement Reports, Affidavits and
Statements

Upon written request by a defendant and without
requiring any order of the judicial authority the prosecuting
authority shall no later than forty-five days from receiving the
request provide photocopies of all statements, law
enforcement reports and affidavits within the possession of
the prosecuting authority and his or her agents, including state
and local law enforcement officers, which statements, reports
and affidavits were prepared concerning the offense charged,
subject to the provisions of Sections 40-10 and 40-40 et seq.

COMMENTARY: The revisions to Sections 40-10, 40-
11, 40-13 and 40-14 and proposed new Section 40-13A
concern the release by the prosecuting authority of certain

information in a criminal prosecution.
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Sec. 40-14. Information Not Subject to Disclosure by
Prosecuting Authority

Subject to Sections 40-13 and 40-13A and except for
the substance of any exculpatory material contained herein,
Sections 40-11 through 40-14 do not authorize or require
disclosure or inspection of:

(1) Reports, memoranda or other internal documents
made by a prosecuting authority or by law enforcement
officers in connection with the investigation or prosecution of
the case;

[(2) Statements made to prosecuting authorities or law
enforcement officers except as provided in Section 40-11(a)
(6);1

[(3)] (2) Legal research;

[(4)] (3) Records, correspondence, reports or
memoranda to the extent that they contain the opinions,
theories or conclusions of a prosecuting authority.

COMMENTARY: The revisions to Sections 40-10, 40-
11, 40-13 and 40-14 and proposed new Section 40-13A
concern the release by the prosecuting authority of certain

information in a criminal prosecution.

Sec. 42-12. —Voir Dire Examination

Each party shall have the right to examine, personally or
by counsel, each juror outside the presence of other
prospective jurors as to qualifications to sit as a juror in the
action, or as to interest, if any, in the subject matter of the

action, or as to relations with the parties thereto. If the
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judicial authority before whom such examination is held is of
the opinion from such examination that any juror would be
unable to render a fair and impartial verdict, such juror shall be
excused by the judicial authority from any further service upon
the panel, or in such action, as the judicial authority

determines. The judicial authority shall not abridge the right of

such examination [shall not be abridged] by requiring counsel

or the defendant to put questions [to be put] to any juror in

writing and [submitted] submit them in advance of the
commencement of the trial.

COMMENTARY: The reason for the above change
arises from the fact that recently defense counsel have taken
the position that the provision bars the court from submitting a
written questionnaire to the jurors as part of its prescreening
function. The court’s prescreening authority, however, is well
settled. See, e.g., State v. Faust, 237 Conn. 454, 462-63
(1996); General Statutes sec. 51-217a (b); Practice Book Sec.
42-11. Use of a written questionnaire by the court saves time
for the court, counsel, and jurors, preserves peremptory
challenges for counsel, provides additional information about
jurors and, in general, makes jury selection much easier. The
new language effectuates more clearly the intent of the
provision, which was to prevent the court from requiring
counsel to use written questionnaires, rather than prevent the

court from using its own questionnaire.
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AMENDMENTS TO THE PRACTICE BOOK FORMS

Form 203
Plaintiff’s Interrogatories
Premises Liability Cases

No. CV- : SUPERIOR COURT
(Plaintiff) : JUDICIAL DISTRICT OF
VS. DAT

(Defendant) : (Date)

The undersigned, on behalf of the Plaintiff, hereby propounds the
following interrogatories to be answered by the Defendant,
, under oath, within thirty (30) days of the
filing hereof insofar as the disclosure sought will be of assistance in the
prosecution of this action and can be provided by the Defendant with
substantially greater facility than could otherwise be obtained.

(1) Identify the person(s) who, at the time of the Plaintiff's alleged
injury, owned the premises where the Plaintiff claims to have been
injured.

(a) If the owner is a natural person, please state:

(i) your name and any other name by which you have been known;

(i) your date of birth;

(iii) your home address;

(iv) your business address.

(b) If the owner is not a natural person, please state:

(i) your name and any other name by which you have been known;

(i) your business address;

(i) the nature of your business entity (corporation, partnership, etc.);

(iv) whether you are registered to do business in Connecticut;

(v) the name of the manager of the property, if applicable.

(2) Identify the person(s) who, at the time of the Plaintiff's alleged

injury, had a possessory interest (e.g., tenants) in the premises where
the Plaintiff claims to have been injured.
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(3) Identify the person(s) responsible for the maintenance and
inspection of the premises at the time and place where the Plaintiff
claims to have been injured.

(4) State whether you had in effect at the time of the Plaintiff’s injuries
any written policies or procedures that relate to the kind of conduct or
condition the Plaintiff alleges caused the injury.

(5) State whether it is your business practice to prepare, or obtain
from your employees, a written report of the circumstances surrounding
injuries sustained by persons on the subject premises.

(6) State whether any written report of the incident described in the
Complaint was prepared by you or your employees in the regular course
of business.

(7) State whether any warnings or caution signs or barriers were
erected at or near the scene of the incident at the time the Plaintiff claims
to have been injured.

(8) If the answer to the previous interrogatory is in the affirmative,
please state:

(a) the name, address and employer of the person who erected the
warning or caution signs or barriers;

(b) the name, address and employer who instructed the person to
erect the warning or caution signs or barriers;

(c) the time and date a sign or barrier was erected;

(d) the size of the sign or barrier and wording that appeared thereon.

(9) State whether you received, at any time [six months] within
twenty-four (24) months before the incident described by the Plaintiff,

complaints from anyone about the defect or condition that the Plaintiff
claims caused the Plaintiff's injury.

(10) If the answer to the previous interrogatory is in the affirmative,
please state:

(a) the name and address of the person who made the complaint;

(b) the name, address and person to whom said complaint was
made;

(c) whether the complaint was in writing;
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(d) the nature of the complaint.

(11) Please identify surveillance material discoverable under Practice
Book Section 13-3 (c), by stating the name and address of any person
who obtained or prepared any and all recordings, by film, photograph,
videotape, audiotape or any other digital or electronic means, of any
party concerning this lawsuit or its subject matter, including any transcript
thereof which are in your possession or control or in the possession or
control of your attorney, and state the date on which each such
recordings were obtained and the person or persons of whom each such
recording was made.

12-23. (Interrogatories #1 (a) through (e), #2 through #9, #12, #13

and #16 of Form 201 may be used to complete this standard set of
interrogatories.)

PLAINTIFF,

BY

COMMENTARY: The above revision expands the notice period from
six months to twenty-four months.



