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Opinion

NORCOTT, J. The principal issue in this appeal is
whether the public use clauses of the federal and state
constitutions authorize the exercise of the eminent
domain power in furtherance of a significant economic
development plan that is projected to create in excess
of 1000 jobs, to increase tax and other revenues, and
to revitalize an economically distressed city, including
its downtown and waterfront areas. The plaintiffs,? own-
ers of certain real property in the city of New London,
appeal® from the judgment of the trial court denying
their request for permanent injunctive relief to prevent
the defendants, the city of New London (city), a munici-
pal corporation, and the New London Development Cor-
poration (development corporation), a private
nonprofit economic development corporation, from
exercising eminent domain authority to condemn the
plaintiffs’ properties located on parcel 3 of the develop-
ment corporation’s municipal development plan (devel-
opment plan). The defendants cross appeal* from the
judgment of the trial court granting the plaintiffs’
request for permanent injunctive relief with respect to
those properties located on parcel 4A of the develop-
ment plan.

On appeal, the plaintiffs claim that the trial court
improperly concluded that: (1) the taking of the plain-
tiffs’ land was authorized under chapter 132 of the Gen-
eral Statutes; (2) economic development constitutes a
valid public use under the takings clauses of the state
and federal constitutions, and that these takings will
sufficiently benefit the public and bear reasonable
assurances of future public use; (3) the delegation of the
eminent domain power to the development corporation
was not unconstitutional; (4) the taking of the plaintiffs’
land on parcel 3 was reasonably necessary to the devel-
opment plan; and (5) the development corporation, by
allowing a private social club, but not the plaintiffs’
properties to remain on parcel 3, did not violate the
plaintiffs’ federal and state constitutional rights to equal
protection of the laws. We affirm the judgment of the
trial court with respect to the claims presented in the
plaintiffs’ appeal.

On their cross appeal, the defendants contend that
the trial court improperly concluded that: (1) the con-
demnation of the plaintiffs’ properties on parcel 4A was
not reasonably necessary to accomplish the develop-
ment plan; and (2) the city’s general power to widen
and alter its roadways did not justify the taking of the
plaintiffs’ properties on parcel 4A. We reverse the judg-
ment of the trial court with respect to the defendants’
cross appeal.

The record reveals the following background facts
and procedural history, as aptly set forth in the trial
court’s comprehensive memorandum of decision. “In



1978, the [development corporation] was established
to assist the city in planning economic development.
In January, 1998, the state bond commission authorized
bonds to support planning activities in the Fort Trum-
bull area [of the city] and property acquisition to be
undertaken by [the development corporation] in sup-
port of the project and other money toward the ultimate
creation of a state park at Fort Trumbull. In February,
1998, [Pfizer, Inc. (Pfizer)] announced that it was devel-
oping a global research facility on the . . . New Lon-
don Mills site which is adjacent to the Fort Trumbull
area. In April, 1998, the New London city council gave
initial approval to prepare a development plan for the
Fort Trumbull area and the [development corporation]
began holding informal neighborhood meetings regard-
ing the [development plan] process. In May, 1998, the
city council authorized [the development corporation]
to proceed under chapters 130, 132 and/or 588 (I) of
the [General] Statutes.

“The state bond commission approved more funds
for [the development corporation] activity. In June,
1998, the city formally conveyed the New London Mills
site to Pfizer. In July, 1998, a consulting team was
appointed for the state Environmental Protection Act
process and to prepare the [development plan]. Six
alternative plans for the project area were considered as
part of the required environmental impact evaluation.”

The development plan area is approximately ninety
acres in size and is located on the Thames River in New
London, adjacent to the proposed Fort Trumbull State
Park, and the Pfizer global research facility, which
opened in June, 2001. See Appendix to this opinion. It
presently includes residential and commercial areas,
and is comprised of approximately 115 land parcels.
The development plan area also includes the presently
closed United States Naval Undersea Warfare Center,
which is thirty-two acres, and also the regional water
pollution control facility.

In its preface to the development plan, the develop-
ment corporation stated that its goals were to create a
development that would complement the facility that
Pfizer was planning to build, create jobs, increase tax
and other revenues, encourage public access to and
use of the city’'s waterfront, and eventually “build
momentum” for the revitalization of the rest of the city,
including its downtown area.

The development plan itself is divided into seven
parcels of land. Parcel 1 will include a waterfront hotel
and conference center, along with marinas for both
transient tourist boaters, and commercial fishing ves-
sels. Parcel 1 also will include a public walkway along
the waterfront. Parcel 2 will provide for approximately
eighty new residences, organized into an urban neigh-
borhood and linked by public walkway to the remainder
of the development plan, including the Fort Trumbull



State Park. Space will be reserved at the southern end
of parcel 2 for the United States Coast Guard Museum
(museum), which will be moved to the development
plan area from the nearby United States Coast Guard
Academy.

Parcel 3 is projected to have at least 90,000 square
feet of high technology research and development office
space and parking.® This office space would be located
close to other research and development facilities,
including those of Pfizer. The location of parcel 3 allows
for direct vehicular access to the development therein,
obviating the need for that traffic to pass through the
rest of the development area. Parcel 3 also will retain
the existing Italian Dramatic Club, a private social orga-
nization with its own building. Four properties owned
by three of the plaintiffs are located on parcel 3.

Parcel 4 is subdivided into two smaller parcels, 4A
and 4B. Parcel 4A is designated for “park support”; it
will provide parking or retail services for the adjacent
state park. Parcel 4B will include a marina, which will
be a renovation of an existing marina and include slips
for both recreational boating and commercial fishing
operations. The walkway will be continued through
these parcels. Eleven properties owned by four of the
plaintiffs are located on parcel 4A.

Parcel 5 also is subdivided into three separate par-
cels, which cumulatively will include 140,000 square
feet of office space, parking and retail space. Parcel
6 will be developed for a variety of water-dependent
commercial uses. Parcel 7 is small and will be used for
additional office or research and development use.

According to Admiral David Goebel, chief operating
officer of the development corporation, the develop-
ment corporation will own the land located within the
development area. The development corporation will
enter into ground leases of various parcels to private
developers; those leases will require the developer to
comply with the terms of the development plan. At the
time of trial, the development corporation was negotiat-
ing with Corcoran Jennison, a developer, with the inten-
tion of entering into a ninety-nine year ground lease of
parcels 1, 2 and 3 with the developer. Under the lease,
Corcoran Jennison will pay the development corpora-
tion rent of $1 per year. Corcoran Jennison will actually
develop the parcels, a process that includes marketing
for and locating tenants.

The development corporation estimated that the
development plan, which is a composite of the most
beneficial features of six alternate development plans
that it had considered,® would have a significant socio-
economic impact on the New London region. The devel-
opment plan is expected to generate approximately
between: (1) 518 and 867 construction jobs; (2) 718 and
1362 direct jobs; and (3) 500 and 940 indirect jobs. The



composite parcels of the development plan also are
expected to generate between $680,544 and $1,249,843
in property tax revenues for the city, in which 54 percent
of the land area is exempt from property taxes. These
gains would occur in a city that, with the exception of
the new Pfizer facility adjacent to the development plan
area that now employs approximately 2000 people,
recently has experienced serious employment declines,
particularly with the loss of approximately 1900 govern-
ment sector positions, and the closure of the United
States Naval Undersea Warfare Center in 1996, which
transferred more than 1000 positions to Newport,
Rhode Island.” Indeed, the state office of policy and
management has designated the city a * ‘distressed
municipality.” ”

The development corporation board approved the
development plan in early 2000; the city council also
approved it shortly thereafter.® When it approved the
development plan in January, 2000, the city council also
had authorized the development corporation to acquire
properties within the development area. Thereafter, in
October, 2000, the development corporation voted to
use the power of eminent domain to acquire properties
within the development area whose owners had not
been willing to sell them. In November, 2000, the devel-
opment corporation filed the condemnation proceed-
ings that gave rise to the actions presently on appeal.
Thereafter, in December, 2000, the plaintiffs brought
the present action challenging the condemnations.

The trial court noted in its memorandum of decision
that “[e]ach of the plaintiffs testified and said they
wished to remain in their homes for a variety of personal
reasons. Two of the people referred to the fact that
their families have lived in their homes for decades.
They all testified that they loved their homes and the
Fort Trumbull area. Several have put a lot of work
into their property and all of them appeared . . . to be
sincerely attached to their homes. One owner, [Susette]
Kelo, loved the view her house afforded her and the
fact that it was close to the water. All testified that
they were not opposed to new development in the Fort
Trumbull area. Also, two of the plaintiffs own their
property as business investments—the rental of apart-
ments. These two people have put much time, money
and effort into renovating their properties, one has
owned his property for seventeen years, the other for
about eight years.”

After a seven day bench trial, the court granted per-
manent injunctive relief to, and dismissed the pending
eminent domain actions against, the four plaintiffs who
live on parcel 4A of the development plan. The court,
however, upheld the takings of the parcel 3 properties.’®
This appeal and cross appeal followed. Additional facts
and procedural history will be set forth in greater detail
as necessary for the resolution of this appeal.



WHETHER CHAPTER 132 OF THE GENERAL
STATUTES APPLIES TO NONVACANT
LANDSAND, THEREFORE, AUTH-
ORIZED THE TAKING OF
THE PLAINTIFFS’ LAND

The plaintiffs’ first claim is that the trial court improp-
erly determined that the development corporation has
the authority to condemn the plaintiffs’ property under
chapter 132 of the General Statutes.” The plaintiffs con-
tend that chapter 132; General Statutes § 8-186 et seq.;
applies only to “unified land and water areas” and
“vacated commercial plants,” and that their homes fit
neither of those categories, because under the language
and legislative history of chapter 132, the statutory term
“unified land and water areas” refers only to undevel-
oped land. The defendants claim, in response, that, in
the context of the statutory language of the entire chap-
ter, the term “unified land and water areas” includes
developed land, and moreover, to conclude otherwise
would frustrate the declared legislative purpose of
restoring the state’s economic health. We agree with
the defendants.

We begin our analysis by reviewing the conclusions
of the trial court on this issue. The trial court noted that
it was undisputed that the development corporation
attempted to exercise its eminent domain powers pur-
suant to only chapter 132 of the General Statutes, and
stated that it would construe the eminent domain stat-
utes strictly against the condemning authority. The trial
court rejected the plaintiffs’ arguments that chapter 132
applies only to: (1) multimunicipality districts; and (2)
undeveloped land other than vacated commercial
plants. The court conducted a thorough analysis of the
chapter’s language and legislative history, and con-
cluded that references throughout the chapter to “struc-
tures” and “demolition,” as well as the requirement in
General Statutes § 8-189 (f) that a plan exist for relocat-
ing project area occupants, indicated that the chapter
applies to developed land as well as vacant land. In so
concluding, the court rejected the plaintiffs’ argument
that the subsequent addition of “vacated commercial
plants” to the chapter was necessary because, other-
wise, the statute would apply only to vacant land."

We first set forth the applicable standard of review,
and the process by which we interpret statutes. “Statu-
tory construction is a question of law and therefore our
review is plenary.” (Internal quotation marks omitted.)
Grondinv. Curi, 262 Conn. 637, 649, 817 A.2d 61 (2003).
“[T]he process of statutory interpretation involves a
reasoned search for the intention of the legislature.

. In other words, we seek to determine, in a rea-
soned manner, the meaning of the statutory language
as applied to the facts of [the] case, including the ques-



tion of whether the language actually does apply. In
seeking to determine that meaning, we look to the
words of the statute itself, to the legislative history
and circumstances surrounding its enactment, to the
legislative policy it was designed to implement, and to
its relationship to existing legislation and common law
principles governing the same general subject matter.”?
(Internal quotation marks omitted.) Commissioner of
Social Services v. Smith, 265 Conn. 723, 734, 830 A.2d
228 (2003).

We begin our analysis of this claim by reviewing the
language of the relevant sections of chapter 132 of the
General Statutes. The chapter begins with General Stat-
utes § 8-186,"* which is the legislative declaration of
policy recognizing that the state’s “economic welfare”
is dependent on the “growth of industry and business
. .. .” Section 8-186 provides, inter alia, that “permit-
ting and assisting municipalities to acquire and
improve unified land and water areas and to acquire
and improve or demolish vacated commercial plants
for industrial and business purposes . . . are public
uses and purposes for which public moneys may be
expended; and that the necessity in the public interest
for the provisions of this chapter is hereby declared
as a matter of legislative determination.”** (Emphasis
added.) General Statutes § 8-187* is the chapter’s defini-
tions section, providing most significantly that “ ‘real
property’ means land, subterranean or subsurface
rights, structures, any and all easements, air rights and
franchises and every estate, right or interest therein
... .7 (Emphasis added.) General Statutes § 8-187 (9).
General Statutes § 8-189' describes the requirements
that the development agency must follow in preparing
the mandatory project plan, which include providing
“a plan for relocating project-area occupants . . . .”
General Statutes § 8-189 (f). General Statutes § 8-193"
permits the development agency to acquire real prop-
erty within the project area, including through the exer-
cise of the eminent domain power as authorized by the
city council. General Statutes § 8-198 provides for the
promulgation of regulations to carry out the provisions
of chapter 132. Finally, General Statutes § 8-199*° pro-
vides that all actions taken by the development agency
are taken in the name of the municipality.

The statutory term whose meaning is in dispute is
“unified land and water areas’”; General Statutes § 8-
186; a phrase that is not defined expressly in any section
of chapter 132 of the General Statutes. Thus, in constru-
ing the term, we look to its commonly approved usage,
an inquiry that often is enhanced by the examination
of dictionary definitions. See, e.g., Hasselt v. Lufthansa
German Airlines, 262 Conn. 416, 425, 815 A.2d 94 (2003)
(utilizing Merriam-Webster’s Collegiate Dictionary defi-
nition to construe statutory term “including”); see also
General Statutes § 1-1 (a). Merriam-Webster’'s Third
New International Dictionary defines “unified” as the



adjective form of “unify,” which means “make into a
coherent group or whole . . . .” Accordingly, we con-
clude that, as used in § 8-186 of chapter 132, a “unified
land and water [area]” is one that exists because of the
combination of separate land parcels into a unitary
development scheme,® a definition that undisputedly
fits the Fort Trumbull development plan in the present
case. This definition, however, does not resolve the
issue of whether a unified land and water area under
chapter 132 is limited to vacant land. Accordingly, we
must continue our analysis by examining the term in
the context of both the language of the chapter as a
whole, and the legislative history.

We conclude that the term “unified land and water
areas” in § 8-186 is not limited to vacant land. The lan-
guage and legislative history of chapter 132 of the Gen-
eral Statutes in its entirety are replete with references
that compel this conclusion. For example, § 8-187 (9),
the chapter’s definition of “ ‘real property,”” includes
“structures” expressly within its ambit. See footnote 15
of this opinion. Moreover, the legislative history indi-
cates that § 8-187 (9) was enacted as Public Acts 1980,
No. 80-18, to clarify the meanings of the terms “land”
and “real property” as used in chapter 132, and to make
them consistent with the definitions provided in chapter
130 of the General Statutes, the urban renewal stat-
utes.? See 23 H.R. Proc., Pt. 2,1980 Sess., p. 453, remarks
of Representative Joseph J. Farricielli (*This bill would
attempt to remove confusing language defining land
and the real property in Chapter 132 as compared to
Chapter 130 of the General Statutes. It would clarify
the meaning of real property as applied to state assisted
municipal industrial development rights.”); see also 23
S.Proc., Pt. 3,1980 Sess., pp. 660-61, remarks of Senator
Sanford Cloud, Jr. (same). Even more significantly, 8 8-
193 (a), which provides authorization for the acquisition
of real property by eminent domain; see footnote 17 of
this opinion; does not include or exclude any specific
type of real property, leaving us only to conclude that
the power applies to “‘real property,”” as broadly
defined in § 8-187 (9).

Another probative definition is that of * ‘development
project,’ ” which is defined as “a project conducted
by a municipality for the assembly, improvement and
disposition of land or buildings or both to be used
principally for industrial or business purposes and
includes vacated commercial plants . . . .” (Emphasis
added.) General Statutes 8 8-187 (4). This definition is
significant because the use of the word “includes” in the
phrase “includes vacated commercial plants” indicates
firmly that vacated commercial plants are not the only
structures contemplated by the legislature as poten-
tially present in a development area. See Hasselt v.
Lufthansa German Airlines, supra, 262 Conn. 424-25
(Court construed General Statutes § 31-307a [c], which
“imposes liability on the [second injury] fund to reim-



burse employers for adjustments, including lump-sum
payments . . . . Construing the word including
according to its ordinary usage, however, must mean
that the fund is required as well to reimburse employers
for something other than those retroactive [cost of liv-
ing adjustments] paid in a lump sum.” [Citation omitted,;
internal quotation marks omitted.]).

Moreover, § 8-189, which describes the requirements
that the development agency must follow in preparing
the required project plan, requires the agency to provide
“a plan for relocating project-area occupants . . . .”
General Statutes § 8-189 (f); see footnote 16 of this
opinion. Thisis a requirement that, by definition, contra-
dicts the plaintiffs’ argument that “unified land and
water areas” is limited to vacant land; it is axiomatic
that vacant land has no occupants to relocate.

Furthermore, the commissioner’s regulations, prom-
ulgated pursuant to § 8-198, support the conclusion that
“unified land and water areas” under chapter 132 of
the General Statutes include occupied, and indeed, resi-
dential, land. Section 8-198-10 of the Regulations of
Connecticut State Agencies,? the regulation providing
for the determination of funding for development
grants, provides that “[t]he amount of funds available
to a municipality for development grants is based on a
percentage of the net project cost. The net project cost
is the total project cost less the estimated income from
the project.” Regs., Conn. State Agencies 8§ 8-198-10 (a).
We note that one factor that may be calculated into
project cost is relocation expenses; Regs., Conn. State
Agencies § 8-198-10 (a) (7); and that another factor that
may be calculated into project income is income gained
from “the temporary use of land, residences or busi-
nesses prior to their dispositions . . . .” Regs., Conn.
State Agencies § 8-198-10 (b) (2). These regulations are
particularly probative in light of the well established
proposition that “unless [administrative regulations]
are shown to be inconsistent with the authorizing stat-
ute, they have the force and effect of a statute.” (Internal
guotation marks omitted.) Andersen Consulting, LLP
v. Gavin, 255 Conn. 498, 520 n.15, 767 A.2d 692 (2001).
We particularly are persuaded by the fact that the com-
missioner responsible for the implementation of chap-
ter 132 has implemented regulations pursuant to that
chapter that consider expressly residences, and their
relocation, as factors for calculating the funding of
development grants. Cf. MacDermid, Inc. v. Dept. of
Environmental Protection, 257 Conn. 128, 138, 778 A.2d
7 (2001) (“itis the well established practice of this court
to accord great deference to the construction given [a]
statute by the agency charged with its enforcement”
[internal quotation marks omitted]).

The plaintiffs claim that the text and legislative his-
tory of chapter 132 of the General Statutes indicate that
unified land and water areas do not include land already



developed with business and residences. Specifically,
they contend that a construction of “unified land and
water areas” that includes developed or occupied land
renders the subsequent addition of “vacated commer-
cial plants” superfluous. They also contend that the
legislative genealogy and history indicates that the legis-
lature did not intend the term “unified land and water
areas” to include occupied land because references
within the chapter pertinent to occupied land, such as
those of demolition and rehabilitation, were added only
after the vacated commercial plant provision was
enacted in 1972. Finally, the plaintiffs contend that con-
struing “unified land and water areas” to include occu-
pied land would be excessively broad in light of the
strict construction given to eminent domain statutes.
We disagree with these contentions, and address each
in turn.

We first conclude that construing “unified land and
water areas” as including occupied land does not render
the “vacated commercial plants” provision of § 8-186
superfluous. Indeed, the legislative history indicates
that, in enacting chapter 132 of the General Statutes, the
legislature envisioned two different types of economic
development plans, one aimed at developing unified
land areas, or combinations of multiple parcels of land,
and the other intended to revitalize underutilized com-
mercial buildings. In introducing the bill that was
enacted as Public Acts 1972, No. 87, which added the
“vacant commercial plant” language to chapter 132,
Senator Lawrence J. DeNardis stated that “this Bill will
allow municipalities through their development agen-
cies, to acquire [improve] and rehabilitate vacant com-
mercial plants. At present, municipalities can acquire
and improve unified land areas as it is worded in the
present Statutes. They also have the power to clear,
repair, operate and insure real property. This Bill would
add the additional power of rehabilitation to the list
and furthermore, it would add vacated commercial
plants to the areas that can be dealt with or the matters
that could be dealt with. . . . [T]he intent of this Bill
is to improve the economic climate of the State by
furthering industry and thereby creating jobs.” (Empha-
sis added.) 15 S. Proc., Pt. 2, 1972 Sess., p. 785.2 Put
differently, chapter 132 does not require that a vacated
commercial plant be located within a unified land and
water area; they merely present two different opportu-
nities for economic development. Accordingly, we con-
clude that a construction of the term *“unified land and
water areas” in § 8-186 that includes developed or occu-
pied land does not render the 1972 addition of “vacated
commercial plants” superfluous.

We also reject the plaintiffs’ contention that the legis-
lative genealogy of 8§ 8-186 indicates that the legislature
did not intend “unified land and water areas” to include
occupied land because references within chapter 132
of the General Statutes pertinent to occupied land, such



as those to demolition and rehabilitation, were added
only after the vacated commercial plant provision was
enacted in 1972. Our reading of the legislative history,
and particularly the original 1967 Public Act, contra-
dicts the plaintiffs’ construction of the chapter. The
plaintiffs note correctly that “rehabilitate” was not
added to the development agency’s powers under § 8-
193 (b) until 1972; see Public Acts 1972, No. 87, 8§ 3;
and that the power to “demolish” vacated commercial
plants was not added until 1974; see Public Acts 1974,
No. 74-184, 86 (b);* both of which occurred after
vacated commercial plants were added to the scope of
the chapter. Our reading, however, of the original 1967
Public Act, which only provided for the development of
unified land and water areas, reveals that the legislature
contemplated unified land and water areas as including
occupied land. Indeed, § 8-189 (f), which requires the
development agency to submit “a plan for relocating
project-area occupants,” was included in the 1967 act.®
See Public Acts 1967, No. 760, § 4 (f). Accordingly, we
disagree with the plaintiffs’ contention that the legisla-
tive history of §8-186 necessarily indicates that the
legislature intended “unified land and water areas” to
be limited to vacant land.

We next address the plaintiffs’ contention that con-
struing “unified land and water areas” to include occu-
pied land would be excessively broad in light of the
strict construction applied to eminent domain statutes.
We are mindful of the well established proposition that
“[t]he authority to condemn [is to] be strictly construed
in favor of the owner of the property taken and against

the condemnor . . . .” State v. McCook, 109 Conn. 621,
630, 147 A. 126 (1929). We also note, however, that
“[t]he statute . . . should be enforced in such a way

as to effectuate the purpose for which it was enacted.”
(Internal quotation marks omitted.) Pequonnock Yacht
Club, Inc. v. Bridgeport, 259 Conn. 592, 601-602, 790
A.2d 1178 (2002). We conclude that construing the
ambiguous term “unified land and water areas” in 8 8-
186 as including occupied land is not impermissibly
broad; indeed, the language of other provisions in chap-
ter 132 of the General Statutes compels this conclusion,
and our review of the legislative history reveals nothing
to contradict it. Moreover, a construction limiting the
application of the unified land and water areas provi-
sions of chapter 132 to vacant land would undercut
severely the chapter’s declared purpose of promoting
economic development, particularly as the state’s stock
of vacant land diminishes. This construction largely
would limit the applicability of chapter 132 in urban and
suburban areas to vacated commercial plants standing
alone; the presence of a structure in the project area
that does not meet the definition of vacated commercial
plant would disrupt the entire economic development
plan because it would need to be built around. This
would make the parcels unattractive for investment by



developers, and would, therefore, thwart the declared
purpose of chapter 132. See General Statutes § 8-186.
Accordingly, we conclude that the trial court properly
construed the term *unified land and water areas” in
8 8-186 of chapter 132 as not excluding developed or
occupied land.

WHETHER ECONOMIC DEVELOPMENT IS A PUBLIC
USE UNDER THE STATE AND FEDERAL
CONSTITUTIONS

We next address the principal issue in this appeal,
which is the plaintiffs’ claim that the trial court improp-
erly concluded that the use of eminent domain for eco-
nomic development does not violate the public use
clauses of the state and federal constitutions. Specifi-
cally, the plaintiffs contend that: (1) economic develop-
ment as contemplated in chapter 132 of the General
Statutes is not a public use under the state and federal
constitutions; (2) even if economic development is a
public use, the condemnations in the present case do
not promote sufficient public benefit to pass constitu-
tional muster; and (3) the condemnation of parcels 3
and 4A lack a reasonable assurance of future public
use because private parties retain control over the par-
cels’ use. We address each contention in turn.

A

Whether Economic Development Is a Public Use under
the State and Federal Constitutions

The plaintiffs’ first contention is that the trial court
improperly concluded that economic development
under chapter 132 of the General Statutes, namely, the
development plan in the present case, is a public pur-
pose that satisfies the public use clauses of article first,
§ 11, of the Connecticut constitution,® and the fifth
amendment to the United States constitution.? Specifi-
cally, they claim that the condemnation of property for
economic development by private parties is inconsis-
tent with this court’s prior public use decisions because:
(1) the new owner will not provide a public service or
utility; and (2) the condemnation will not remove blight
conditions that are, in and of themselves, harmful to
the public. In response, the defendants contend that by
concluding that economic development is by itself a
public use justifying the exercise of the eminent domain
power, the trial court properly deferred to state and
municipal legislative determinations. We conclude that
economic development projects created and imple-
mented pursuant to chapter 132 that have the public
economic benefits of creating new jobs, increasing tax
and other revenues, and contributing to urban revital-
ization, satisfy the public use clauses of the state and
federal constitutions.?®

We begin by setting forth the applicable statutory
framework The leaislative determination at issue in the



present case is provided by § 8-186, which provides that
as a matter of legislative finding and declaration, “that
the economic welfare of the state depends upon the
continued growth of industry and business within the
state; that the acquisition and improvement of unified
land and water areas and vacated commercial plants
to meet the needs of industry and business should be
in accordance with local, regional and state planning
objectives; that such acquisition and improvement often
cannot be accomplished through the ordinary opera-
tions of private enterprise at competitive rates of prog-
ress and economies of cost; that permitting and
assisting municipalities to acquire and improve uni-
fied land and water areas and to acquire and improve
or demolish vacated commercial plants for industrial
and business purposes . . . are public uses and pur-
poses for which public moneys may be expended; and
that the necessity in the public interest for the provi-
sions of this chapter is hereby declared as a matter of
legislative determination.” (Emphasis added.)

The trial court concluded that this language did not
violate the public use clauses of either the state or the
federal constitutions. In so concluding, the trial court
relied on decisions from this court and the United States
Supreme Court, but especially Hawaii Housing
Authority v. Midkiff, 467 U.S. 229, 239-40, 104 S. Ct.
2321, 81 L. Ed. 2d 186 (1984), Berman v. Parker, 348
U.S. 26, 31-32, 75 S. Ct. 98, 99 L. Ed. 27 (1954), Katz
v. Brandon, 156 Conn. 521, 532-34, 245 A.2d 579 (1968),
Gohld Realty Co. v. Hartford, 141 Conn. 135, 141-43,
104 A.2d 365 (1954), and Olmstead v. Camp, 33 Conn.
532, 546 (1866). After reviewing the authorities, the trial
court concluded that both this court and the United
States Supreme Court consistently have taken a broad,
purposive view of the concept of public use, and accord-
ingly have taken a deferential approach to legislative
pronouncements of public use. The trial court, however,
also emphasized that the public use question is ulti-
mately a judicial inquiry. Ultimately, the trial court con-
cluded that the purpose of chapter 132 of the General
Statutes, as expressed in § 8-186; see footnote 13 of
this opinion; was an appropriate public use that passed
muster under both state and federal constitutions, stat-
ing that “[e]Jconomic growth and its encouragement,
especially in ‘distressed municipalities’ is a valid public
use because it obviously confers a benefit to all mem-
bers of the public.” Accordingly, the trial court con-
cluded that “the language of chapter 132 authorizing
the use of eminent domain power for the purpose of
accomplishing economic development in designative
project areas [is not] violative of the federal or state
eminent domain clauses of their respective consti-
tutions.”

We note that the trial court approached the plaintiffs’
general claim about whether economic development is
a constitutional public use in the context of a facial



attack on the provisions of chapter 132 of the General
Statutes that authorize the use of eminent domain.
Although the plaintiffs do not argue expressly that these
statutory provisions are unconstitutional, we will
address this particular claim as a facial attack on the
constitutionality of chapter 132 inasmuch as it autho-
rizes the use of eminent domain for private economic
development. Accordingly, “we proceed from the well
recognized jurisprudential principle that [t]he party
attacking a validly enacted statute . . . bears the heavy
burden of proving its unconstitutionality beyond a rea-
sonable doubt and we indulge in every presumption in
favor of the statute’s constitutionality. . . . The burden
of proving unconstitutionality is especially heavy when,
as at this juncture, a statute is challenged as being
unconstitutional on its face.” (Citation omitted; internal
guotation marks omitted.) State v. Ball, 260 Conn. 275,
280-81, 796 A.2d 542 (2002).

Moreover, in light of the somewhat confusing consti-
tutional posture of their principal and reply briefs,” we
also take the opportunity to clarify the scope of our
review of the plaintiffs’ constitutional claims in the pres-
ent case. Inasmuch as the relevant public use language
of the state and federal constitutions is virtually identi-
cal; see footnotes 26 and 27 of this opinion; the plaintiffs
have not stated expressly that the Connecticut constitu-
tion offers them greater protection, and their claim pre-
sents an issue of first impression for this court, we will
address simultaneously their federal and state claims.
See Donahue v. Southington, 259 Conn. 783, 794 n.7,
792 A.2d 76 (2002) (“If a party does not provide an
independent analysis asserting the existence of greater
protection under the state constitutional provision than
its federal counterpart . . . we will not of our own
initiative address that question. . . . Accordingly, the
federal equal protection standard is considered prevail-
ing for the purposes of our review of both the state and
federal equal protection claims in this case.” [Internal
guotation marks omitted.]).

We now turn to the substance of the plaintiffs’ claims.
This court long has taken a flexible approach to con-
struction of the Connecticut public use clause. Indeed,
our analysis begins in 1866, when this court, in Olm-
stead v. Camp, supra, 33 Conn. 532, first addressed the
constitutional concept of public use. In Olmstead, the
owner of a water powered mill used for the grinding
of grain petitioned the court, pursuant to the flowage
act, for permission to make improvements to the pond
and dam that powered his mill. Id. These alterations
necessarily would have resulted in flooding his neigh-
bor’s land, and the neighbor had refused to accept com-
pensation from the mill owner for the privilege of
flooding his land.* Id., 532-33.

This court concluded that the mill owner should be
permitted to flood his neighbor’s land. Id., 552. In inter-



preting Connecticut’s public use clause, the court
rejected a strict construction that “the term ‘public use’
means possession, occupation, direct enjoyment, by the
public.” 1d., 546. Instead, it concluded that “such a limi-
tation of the intent of this important clause would be
entirely different from its accepted interpretation, and
would prove as unfortunate as novel. One of the most
common meanings of the word ‘use’ as defined by [Web-
ster’s Dictionary], is ‘usefulness, utility, advantage, pro-
ductive of benefit.’ ‘Public use’ may therefore well mean
public usefulness, utility or advantage, or what is pro-
ductive of general benefit; so that any appropriating of
private property by the state under its right of eminent
domain for purposes of great advantage to the commu-
nity, is a taking for public use. Such, it is believed, is
the construction which has uniformly been put upon the
language by courts, legislatures and legal authorities.”!
(Emphasis added.) Id.

Moreover, the court in Olmstead laid the foundation
for our deferential approach to legislative declarations
of public use, stating that “[t]he question is asked with
great pertinence and propriety, what then is the limit
of the legislative power under the clause which we have
been considering, and what is the exact line between
public and private uses? Our reply is that which has
heretofore been quoted. From the nature of the case
there can be no precise line. The power requires a
degree of elasticity to be capable of meeting new condi-
tions and improvements and the ever increasing
necessities of society. The sole dependence must be
on the presumed wisdom of the sovereign authority,
supervised, and in cases of gross error or extreme
wrong, controlled, by the dispassionate judgment of the
courts.” (Emphasis added.) 1d., 551; accord New York,
N.H. & H. R. Co. v. Offield, 77 Conn. 417, 421, 59 A.
510 (1904) (in taking for railroad improvements, court
held “[t]hat the uses to be furthered are public, is a
guestion the decision of which by the legislative depart-
ment, while not absolutely conclusive upon the judicial
department . . . is entitled to very great weight”).

This court has continued to afford the public use
clause a broad construction, and repeatedly has
embraced the purposive formulation first articulated in
Olmstead v. Camp, supra, 33 Conn. 546.*> In Gohld
Realty Co. v. Hartford, supra, 141 Conn. 139, the owner
of commercial real estate challenged the constitutional-
ity of the eminent domain provisions of the redevelop-
ment act, under which land in blighted urban areas
could be taken, cleared and sold or leased to redevelop-
ers. The property owner contended that use of eminent
domain in this manner violated the public use clause
of the state constitution. Id., 141. Utilizing the purposive
definition of public use from Olmstead v. Camp, supra,
33 Conn. 546, this court relied on express legislative
findings about the deleterious effects of urban blight,
and concluded that “there can be no doubt that the



elimination of such substandard, insanitary, deterio-
rated, slum or blighted areas . . . is for the public wel-
fare. Private property taken for the purpose of
eradicating the conditions which obtain in such areas
is taken for a public use.” Gohld Realty Co. v. Hartford,
supra, 143. Moreover, with respect to the provisions of
the act allowing the taken land to be sold or leased to
private developers, the court concluded that “[i]f the
public use which justifies the exercise of eminent
domain in the first instance is the use of the property
for purposes other than slums, that same public use
continues after the property is transferred to private
persons. The public purposes for which the land was
taken are still being accomplished.” (Emphasis added.)
Id., 143-44.

Gohld Realty Co. was followed by Katz v. Brandon,
supra, 156 Conn. 521.% In Katz, a property owner
brought an action to determine the validity of the taking
of his home pursuant to a redevelopment plan in Hart-
ford. 1d., 523. A manufacturing corporation had a plant
with an employee parking lot near the plaintiff's home.
Id., 525. The state had condemned this parking lot for
the construction of an interstate highway. Id. The corpo-
ration had offered to build a parking garage in the area,
should the city approve a redevelopment plan in the
area. Id., 525-26. Subsequently, the redevelopment
agency approved a redevelopment plan in the area,
which included the plaintiff's land. Id., 525. The city
then met with the corporation and other local manufac-
turers to discuss the redevelopment area, which was
found by the city and the agency to be blighted and
unsafe. 1d., 526-27. The city did not enter into an
agreement with the corporation to purchase or lease
any of the land; the city was of the opinion that the
project was necessary with or without the corporation’s
participation. Id., 527-28. Subsequently, the city
approved the redevelopment project and acquired title
to all properties in the area by purchase or eminent
domain, including those of the plaintiff. 1d., 529-31.
The plaintiff brought an action, and contended that the
takings were invalid because they were taken for the
private purpose of inducing the corporation to remain
in Hartford by providing a parking lot for its employees,
rather than for a public purpose. Id., 531.

This court, relying on Gohld Realty Co. v. Hartford,
supra, 141 Conn. 143, rejected the plaintiff’'s argument,
and emphasized that the public use was the clearing of
the blighted land. Katz v. Brandon, supra, 156 Conn.
534. Indeed, the court in Katz further broadened our
approach to public use, citing Barnes v. New Haven,
140 Conn. 8, 15-16, 98 A.2d 523 (1953), a public spending
case. See footnote 32 of this opinion. Indeed, this court
stated in Katz that “[a] public use defies absolute defi-
nition, for it changes with varying conditions of soci-
ety, new appliances in the sciences, changing
conceptions of the scope and functions of government,



and other differing circumstances brought about by
an increase in population and new modes of commu-
nication and transportation. . . . Courts as a rule,
instead of attempting judicially to define a public as
distinguished from a private purpose, have left each
case to be determined on its own peculiar circum-
stances. Promotion of the public safety and general
welfare constitutes a recognized public purpose. . . .
The modern trend of authority is to expand and liberally
construe the meaning of public purpose. The test of
public use is not how the use is furnished but rather
the right of the public to receive and enjoy its benefit.”
(Citations omitted; emphasis added; internal quotation
marks omitted.) Katz v. Brandon, supra, 532-33;*
Barnes v. New Haven, supra, 15. Accordingly, the court
in Katz rejected the plaintiff's argument that the rede-
velopment plan violated the public use requirement.
Katz v. Brandon, supra, 534.

The United States Supreme Court has afforded simi-
larly broad treatment to the federal public use clause.
InBerman v. Parker, supra, 348 U.S. 28-29, the Supreme
Court addressed the constitutionality of the District of
Columbia’s redevelopment act, in which Congress had
declared, as a matter of public policy, the acquisition
of property necessary to eliminate blight conditions.
The act allowed the redevelopment agency, once it
acquired the property, to transfer it to redevelopment
companies or individuals to carry out the plan; indeed,
private enterprise was preferred over public agencies
for execution of the plan. Id., 30. The owner of a depart-
ment store in the rehabilitation area challenged the
taking of his property pursuant to the plan, and con-
tended that it was unconstitutional because: (1) his
property was not slum housing; and (2) it would be
redeveloped and managed by private, and not public
agencies, for private, and not public use. Id., 31.

The Supreme Court concluded that the redevelop-
ment act was a valid exercise of the police power that
Congress exercises over the District of Columbia. Id.,
34. The court adopted the broad, purposive view of
eminent domain, and held that the police power, while
generally undefinable, “is essentially the product of leg-
islative determinations addressed to the purposes of
government, purposes neither abstractly nor histori-
cally capable of complete definition. Subject to specific
constitutional limitations, when the legislature has
spoken, the public interest has been declared in terms
well-nigh conclusive. In such cases the legislature, not
the judiciary, is the main guardian of the public needs to
be served by social legislation, whether it be Congress
legislating concerning the District of Columbia . . . or
the States legislating concerning local affairs.

This principle admits of no exception merely because
the power of eminent domain is involved. The role of
the judiciary in determining whether that power is being
exercised for a public purpose is an extremely narrow



one.” (Citations omitted; emphasis added.) Id., 32.

Moreover, the court stated that “[o]nce the object is
within the authority of Congress, the right to realize it
through the exercise of eminent domain is clear. For
the power of eminent domain is merely the means to
the end.” Id., 33. Accordingly, the court concluded that,
because the taking was for the public purpose of clear-
ing blighted areas, the means of redevelopment through
private enterprise did not violate the public use clause.®
Id. Indeed, the court also adopted a highly deferential
approach to agency determination of necessity,
allowing the agency to take the building despite the
fact that it was, itself, not blighted. Id., 33-34. “If the
[a]gency considers it necessary in carrying out the rede-
velopment project to take full title to the real property
involved, it may do so. It is not for the courts to deter-
mine whether it is necessary for successful consumma-
tion of the project that unsafe, unsightly, or insanitary
buildings alone be taken or whether title to the land
be included, any more than it is the function of the
courts to sort and choose among the various parcels
selected for condemnation.” Id., 36. Ultimately, the
court concluded that “[t]he rights of these property
owners are satisfied when they receive that just com-
pensation which the Fifth Amendment exacts as the
price of the taking.” Id.

The broad purposive approach to the interpretation
of the federal public use clause reached its zenith in
1984, with the Supreme Court’s decision in Hawali
Housing Authority v. Midkiff, supra, 467 U.S. 239-40.
In that case, the Hawaii state legislature had attempted
to address economic problems created by severely over-
concentrated land ownership that remained as a vestige
of the feudal land tenure scheme developed by the
original Polynesian settlers. Id., 232-33. “The legislature
concluded that concentrated land ownership was
responsible for skewing the State’s residential fee sim-
ple market, inflating land prices, and injuring the public
tranquility and welfare.” 1d., 232.

In response to this property crisis, the Hawalii legisla-
ture had enacted legislation that created a mechanism
for the condemnation of residential land tracts by the
Hawaii housing authority, with subsequent transfer of
the condemned fees simple to existing lessees. Id., 233.
The act provided for a hearing process to ensure that
the condemnation would further the public purpose of
the act. Id. Once the housing authority acquired the
land and paid compensation to the landowners, it was
authorized to sell the land to the tenant residing there,*
or to sell or lease it to other prospective purchasers.
Id., 234. The act prohibited the sale or lease of more
than one lot to the same person. Id. Landowners, whose
land had been condemned pursuant to the act after a
hearing, brought an action to have the law declared
unconstitutional. Id., 235.



The Supreme Court concluded, with “no trouble,”
that the act was a constitutional exercise of the Hawaii
legislature’s police powers because “[r]egulating oligop-
oly and the evils associated with it is a classic exercise
of a State’s police powers.” Id., 241-42. The court relied
on Berman v. Parker, supra, 348 U.S. 31-33, and con-
cluded that “[t]he ‘public use’ requirement is thus coter-
minous with the scope of a sovereign’s police powers.”
Hawaii Housing Authority v. Midkiff, supra, 467 U.S.
240. Accordingly, the court stated that “where the exer-
cise of the eminent domain power is rationally related
to a conceivable public purpose, [this] Court has never
held a compensated taking to be proscribed by the
Public Use Clause.” Id., 241. As applied, the court con-
cluded that the act was a “comprehensive and rational
approach to identifying and correcting market failure.”™’
Id., 242.

Moreover, in Midkiff, the Supreme Court reempha-
sized the Berman theme of judicial deference to the
legislative public use determination, stating that the
courts’ role “in reviewing a legislature’s judgment of
what constitutes a public use, even when the eminent
domain power is equated with the police power . . .
is . . . extremely narrow . . . .” (Internal quotation
marks omitted.) 1d., 240. “In short, the Court has made
clear that it will not substitute its judgment for a
legislature’s judgment as to what constitutes a public
use unless the use be palpably without reasonable foun-
dation.”® (Emphasis added; internal quotation marks
omitted.) Id., 241. The court emphasized that this defer-
ence applies equally to determinations made by both
Congress and the state legislatures, and that “[jJudicial
deference is required because, in our system of govern-
ment, legislatures are better able to assess what public
purposes should be advanced by an exercise of the
taking power. . . . Thus, if a legislature, state or fed-
eral, determines there are substantial reasons for an
exercise of the taking power, courts must defer to its
determination that the taking will serve a public use.”
(Citation omitted; emphasis added.) Id., 244.

Our analysis of the foregoing cases reveals that this
state’s well established approach to judicial review of
legislative public use determinations, first articulated
more than 125 years ago in Olmstead v. Camp, supra,
33 Conn. 546-51, is in harmony with the approach of
the federal courts, as enunciated in Hawaii Housing
Authority v. Midkiff, supra, 467 U.S. 239-40, and Ber-
man v. Parker, supra, 348 U.S. 31-32. Both federal and
state courts place an overwhelming emphasis on the
legislative purpose and motive behind the taking, and
give substantial deference to the legislative determina-
tion of purpose. Accordingly, with this standard in mind,
we turn to the plaintiffs’ specific claim, which is that
economic development is not, by itself, a public use
under either the United States or Connecticut consti-



tutions.

Under this broad and deferential constitutional
rubric, we conclude that an economic development plan
that the appropriate legislative authority rationally has
determined will promote significant municipal eco-
nomic development, constitutes a valid public use for
the exercise of the eminent domain power under both
the federal and Connecticut constitutions. Indeed, the
courts of several of our sister states, using the same
deferential and purposive approach to which we
adhere, have arrived at the same conclusion. See Oak-
land v. Oakland Raiders, 32 Cal. 3d 60, 69-72, 646 P.2d
835, 183 Cal. Rptr. 673 (1982) (concluding that city was
not barred as matter of law from taking professional
football franchise by eminent domain in order to keep
it from moving to another city; remanding for complete
determination of public benefit involved); Shreveport
v. Chanse Gas Corp., 794 So. 2d 962, 973 (La. App. 2001)
(relying on Berman, Midkiff, and relevant legislative
declarations to conclude that “economic development,
in the form of a convention center and headquarters
hotel, satisfies the public purposes and public necessity
requirement of [state constitution]”), cert. denied, 805
So.2d 209 (La. 2002); Prince George’s County v. Colling-
ton Crossroads, Inc., 275 Md. 171, 191, 339 A.2d 278
(1975) (concluding in condemnation for industrial park
that “projects reasonably designed to benefit the gen-
eral public, by significantly enhancing the economic
growth of the State or its subdivisions, are public uses
[under state constitution], at least where the exercise
of the power of condemnation provides an impetus
which private enterprise cannot provide”); Poletown
Neighborhood Council v. Detroit, 410 Mich. 616, 633-35,
304 N.W.2d 455 (1981) (A landmark case relying on
legislative and redevelopment agency declarations and
upholding, under the state constitution, the taking of
private homes for the construction of a major car manu-
facturing assembly plant. “The power of eminent
domain is to be used in this instance primarily to accom-
plish the essential public purposes of alleviating unem-
ployment and revitalizing the economic base of the
community. The benefit to a private interest is merely
incidental.”);* Duluth v. State, 390 N.W.2d 757, 761-64
(Minn. 1986) (relying on Midkiff and deferring to city
council legislative determination to conclude that con-
struction of large privately operated paper mill that
would alleviate unemployment and contribute to city’s
economic revitalization was public purpose justifying
use of eminent domain under federal and state public
use clauses); Kansas City v. Hon, 972 S.\W.2d 407, 414
(Mo. App. 1998) (airport expansion is public use that
will be furthered by subsequent transfer of land to pri-
vate aviation related corporation); Vitucci v. New York
City School Construction Authority, 289 App. Div. 2d
479, 481, 735 N.Y.S.2d 560 (2001) (condemnee not enti-
tled to right of first refusal when condemnor sold land



to private party for “new public purpose; the expansion
of the facilities of a major employer and economic force
in the area”; “[i]f a municipality determines that a new
business may create jobs, provide infrastructure, and
stimulate the local economy, those are legitimate public
purposes which justify the use of the power of eminent
domain”); Jamestown v. Leevers, 552 N.W.2d 365, 369,
374 (N.D. 1996) (*‘the stimulation of commercial growth
and removal of economic stagnation sought by [state
urban redevelopment act allowing acquisition of non-
blighted urban property ‘in furtherance of economic
development’] are objectives satisfying the public use
and purpose requirement of [federal and state public
use clauses]”; reversing and remanding because “trial
court made no finding whether the primary object of
this development project is for the economic welfare
of downtown Jamestown and its residents rather than
for the benefit of private interests”); see also Armen-
dariz v. Penman, 75 F.3d 1311, 1321 (9th Cir. 1996)
(stating in dicta that “[i]f the city council . . . had by
ordinance declared that a shopping center on the plain-
tiffs’ property would serve a public use by, for example,
increasing legitimate business traffic in the area and
providing jobs for neighborhood residents, the city
might have been able to acquire plaintiffs’ property
through the payment of just compensation, under the
power of eminent domain”);*® 99 Cents Only Stores v.
Lancaster Redevelopment Agency, 237 F. Sup. 2d 1123,
1129-30 (C.D. Cal. 2001) (redevelopment agency’s
admitted use of eminent domain solely to satisfy “pri-
vate expansion demands” of major anchor retailer vio-
lated federal public use clause, even under deferential
analysis; court rejected as speculative argument that
prevention of “future blight” upon departure of retailer
was public use), appeal dismissed and remanded, 60
Fed. App. 123 (9th Cir. 2003).

This line of cases is wholly consistent with the broad*
view of the public use clause that Connecticut and
the federal courts follow. Accordingly, we find them
persuasive, and we conclude that economic develop-
ment plans that the appropriate legislative authority
rationally has determined will promote municipal eco-
nomic development by creating new jobs, increasing
tax and other revenues, and otherwise revitalizing dis-
tressed urban areas, constitute a valid public use for
the exercise of the eminent domain power under either
the state or federal constitution.

The plaintiffs contend that the Connecticut blight and
substandard housing clearance cases, such as Katz v.
Brandon, supra, 156 Conn. 533-34, and Gohld Realty
Co. v. Hartford, supra, 141 Conn. 143-44, are inapposite
because in those cases the private sector economic
development was secondary to the primary purpose
of the redevelopment act, under which the applicable
public use was the removal of harmful urban blight
or substandard conditions. The plaintiffs also cite a



competing line of sister state cases, notably Southwest-
ern lllinois Development Authority v. National City
Environmental, LLC, 199 Ill. 2d 225, 240-41, 768 N.E.2d
1, cert. denied, 537 U.S. 880, 123 S. Ct. 88, 154 L. Ed.
2d 135 (2002), and urge this court to follow them and
conclude that economic development is not, by itself,
a public use that justifies the use of eminent domain.
We address each of these contentions in turn.

We first address the plaintiffs’ contention that the
blight and substandard housing clearance cases,
namely, Katz v. Brandon, supra, 156 Conn. 533, and
Gohld Realty Co. v. Hartford, supra, 141 Conn. 143-44,
are inapplicable. Specifically, they contend that, in the
present case, the primary legislative purpose is to trans-
fer the property to private entities, which will become
the primary beneficiary of the taking; accordingly, any
benefit to the public from the taking is merely second-
ary. Their arguments contrast this scenario with that
of the blight cases, wherein this court concluded that
the primary purpose of the takings was the clearance
of harmful urban conditions, with any benefit to private
entities being secondary. Katz v. Brandon, supra, 534;
Gohld Realty Co. v. Hartford, supra, 143-44. We dis-
agree with the plaintiffs’ contentions because we
already have determined that municipal economic
development can be, in and of itself, a constitutionally
valid public use under the well established broad, pur-
posive approach that we take on this issue under both
the federal and state constitutions. Accordingly, we also
conclude that private benefit from such economic
development is, just as in the blight and substandard
housing clearance cases, secondary to the public bene-
fit that results from significant economic growth and
revitalized financial stability in a community.

We next address the plaintiffs’ analysis of the sister
state cases, particularly Southwestern Illinois Develop-
ment Authority v. National City Environmental, LLC,
supra, 199 Ill. 2d 235-41, that they cite in support of
their contention that economic development projects
do not, by themselves, constitute public use. We
acknowledge that the courts of Arkansas, Florida, Ken-
tucky, Maine, New Hampshire, South Carolina and
Washington have, using a narrow* view of their public
use clauses, ruled that economic development is, by
itself, not public use for eminent domain purposes. See
Little Rock v. Raines, 241 Ark. 1071, 1083-84,411 S.w.2d
486 (1967) (utilizing narrow definition of public use
and noting lack of express legislative eminent domain
authorization in concluding that taking for industrial
park did not satisfy public use clause); Baycol, Inc.
v. Downtown Development Authority, 315 So. 2d 451,
456-58 (Fla. 1975) (condemnation of land for construc-
tion of parking garage for private shopping mall not
public use solely because of economic benefits; describ-
ing public benefit from garage construction as “inciden-
tal” and insufficient “as a basis for public necessity



justifying eminent domain’); Owensboro v. McCormick,
581 S.w.2d 3, 5-8 (Ky. 1979) (using narrow view of
public use under state constitution to strike statute
granting city or other governmental unit “unconditional
right to condemn private property which [was] to be
conveyed by the local industrial development authority
for private development for industrial or commercial
purposes”; “the constitutional provisions involved
clearly require that finding of ‘public purpose’ does not
satisfy the requirement of a finding of ‘public use’'™);
Opinion of the Justices, 152 Me. 440, 447, 131 A.2d 904
(1957) (advisory opinion following narrow view of state
public use clause and concluding that statute authoriz-
ing city to use eminent domain for development of
industrial park is unconstitutional); Merrill v. Manches-
ter, 127 N.H. 234, 237-39, 499 A.2d 216 (1985) (using
narrow public use analysis under state constitution and
requiring direct public use in light of declared legislative
policy of preserving open lands; enjoining taking of
plaintiffs’ open lands for industrial park construction);
Karesh v. City Council, 271 S.C. 339, 342-45, 247 S.E.2d
342 (1978) (adhering to narrow view of public use under
state constitution, and concluding that city could not
condemn land and lease it to developer for parking
garage and convention center project; noting that “guar-
antee that the public will enjoy the use of the facilities,
SO necessary to the public use concept, is absent”); In
re Seattle, 96 Wash. 2d 616, 627-29, 638 P.2d 549 (1981)
(using narrow view of state public use clause, without
deference to legislature, and concluding retail shopping
center “contemplated a predominantly private, rather
than public, use,” noting that “[a] beneficial use is not
necessarily a public use”).”

We address separately, and in greater detail, the Illi-
nois Supreme Court’s recent decision in Southwestern
lllinois Development Authority v. National City Envi-
ronmental, LLC, supra, 199 Ill. 2d 237-38, because the
plaintiffs rely heavily on that case, and its analysis is
distinct from the aforementioned decisions of the other
states. In that case, the state legislature had created a
regional economic development authority to promote
industrial and economic development within a geo-
graphic project area. Id., 227-28. Under its enabling
statute, the plaintiff had the authority to issue bonds
and to exercise eminent domain. Id., 228.

A successful and popular racetrack in the plaintiff's
region desired to expand its seating and parking capaci-
ties. Id., 229. To increase parking, it wished to acquire
a large parcel of land from an adjacent metal recycling
center owned by the defendant. Id. The defendant
refused to discuss the matter, and the racetrack never
had offered to purchase the land. Id. Instead, the race-
track had asked the plaintiff to use its eminent domain
powers to take the land and transfer it to the racetrack,
with the racetrack paying all expenses for the taking.
Id., 229-30. Thereafter, the county legislative body



issued the required approval for the plaintiff's use of
its eminent domain powers, concluding that expanded
parking would be beneficial for the public safety, and
also would increase the region’s tax revenues. Id., 230.
The plaintiff followed with a similar resolution. Id. Both
the plaintiff and the racetrack continued to negotiate
with the defendant for the purchase of the property;
the negotiations failed and the plaintiff then filed a
condemnation petition, which the trial court granted.*
Id., 231.

On appeal, the lllinois Supreme Court reversed the
determination of the trial court. The Supreme Court
cited Berman v. Parker, supra, 348 U.S. 26, and Hawaii
Housing Authority v. Midkiff, supra, 467 U.S. 243-44,
and undertook initially a generally broad, purposive
police power analysis of the plaintiff's exercise of its
eminent domain powers. Southwestern Illinois Devel-
opment Authority v. National City Environmental,
LLC, supra, 199 Ill. 2d 235-36. The court, however, then
gualified these statements by stating that “a distinction
still exists” between “public use” and “public purpose.”
Id., 237. Indeed, the court emphasized that “[t]he public
must be to some extent entitled to use or enjoy the
property, not as a mere favor or by permission of the
owner, but by right.” (Internal quotation marks omit-
ted.) Id., 238. Moreover, the court stated that while it
has “also recognized that economic development is an
important public purpose . . . to constitute a public
use, something more than a mere benefit to the public
must flow from the contemplated improvement.”*
(Citations omitted; internal quotation marks omitted.)
Id., 239.

Ultimately, the court concluded that the taking vio-
lated the public use clauses of both federal and state
constitutions. Id., 235, 240. The court did “not require
a bright-line test to find that this taking bestows a purely
private benefit and lacks a showing of a supporting
legislative purpose. . . . [M]embers of the public are
not the primary intended beneficiaries of this taking.
. . . This condemnation clearly was intended to assist
[the racetrack] in accomplishing their goals in a swift,
economical, and profitable manner.” (Citations omit-
ted.) Id., 240. The court stated that “[the plaintiff's]
true intentions were not clothed in an independent,
legitimate governmental decision to further a planned
public use.”® Id. It further noted the plaintiff's respon-
siveness to the racetrack’s demands, as well as the lack
of planning studies and consideration of other alterna-
tives, such as construction of a parking garage on the
existing racetrack property. Id., 241.

We disagree with the plaintiffs’ contention that the
Southwestern Illinois Development Authority stands
for the proposition that economic development is never
a constitutionally valid public use. Indeed, despite its
use of a more restrictive public use standard than the



purely purposive formulation followed by this court
and the United States Supreme Court; Hawaii Housing
Authority v. Midkiff, supra, 467 U.S. 243-44; Olmstead
v. Camp, supra, 33 Conn. 546-51; the Illinois decision
strikes us more as an illustration of when a court deter-
mines that an economic development plan cannot be
said to be for the public’s benefit. In our view, the
facts of Southwestern Illinois Development Authority
merely demonstrate the far outer limit of the use of
the eminent domain power for economic development.
Indeed, that decision did not strike the statute allowing
the agency to use eminent domain; it merely assailed
the agency’s exercise of that power within a particularly
egregious set of facts. See Southwestern Illinois Devel-
opment Authority v. National City Environmental,
LLC, supra, 199 Ill. 2d 240-41 (“[c]learly the foundation
of this taking is rooted not in the economic and planning
process with which [the plaintiff] has been charged”).
Accordingly, the lllinois decision simply does not per-
suade us to abandon our conclusion that an economic
development plan that the legislature rationally has
determined will have the public benefits of increasing
employment, tax and other revenues, and spurring the
revitalization of a distressed city constitutes a valid
public use for the exercise of the eminent domain power
under either the state or federal constitution.

Moreover, beyond the case law, we observe that many
commentators within the academic community also
have addressed the issue of whether economic develop-
ment satisfies the constitutional public use require-
ment. Support for both sides of the issue, of course,
may be found within this array of law review articles.
We note that most, however, tend to express alarm at
what they consider to be a situation rife with the poten-
tial for abuse of the eminent domain power. See, e.g.,
J. Lazzarotti, “Public Use or Public Abuse,” 68 UMKC
L. Rev. 49, 74 (1999) (cautioning against overexpansive
interpretation of terms “public use” or “public pur-
pose”; noting “if the only limit on meeting the public
purpose requirement is what one can conceive or ratio-
nalize, the process is extremely vulnerable to abuse™);
S. Jones, note, “Trumping Eminent Domain Law: An
Argument for Strict Scrutiny Analysis Under the Public
Use Requirement of the Fifth Amendment,” 50 Syracuse
L. Rev. 285, 288-89 (2000) (maintaining that private
property rights are fundamental and proposing “an ana-
lytical framework, whereby the condemnation author-
ity must demonstrate a ‘compelling’ socioeconomic
need in transferring land to private interests”).”® We,
however, conclude that responsible judicial oversight
over the ultimate public use question does much to
guell the opportunity for abuse of the eminent domain
power. We, of course, acknowledge the existence of
particularly egregious cases, such as Armendariz v.
Penman, supra, 75 F.3d 1320-21; see footnote 40 of this
opinion; 99 Cents Only Stores v. Lancaster Redevelop-



ment Agency, supra, 237 F. Sup. 2d 1129-30, and South-
western Illinois Development Authority v. National
City Environmental, LLC, supra, 199 Ill. 2d 225. Such
cases, however, would be outliers under the formula-
tion that we adopt herein, which requires public eco-
nomic benefit in order for the use of eminent domain
for economic development to pass constitutional mus-
ter. As such, those cases are readily distinguishable
from projects such as the carefully considered develop-
ment plan at issue in the present case.” We, therefore,
conclude that the plaintiffs have not proven beyond a
reasonable doubt that the provisions of chapter 132 of
the General Statutes authorizing the use of eminent
domain are facially unconstitutional when used in fur-
therance of an economic development plan such as the
development plan in the present case.

B

Whether the Public Will Benefit Sufficiently
from the Condemnations

The plaintiffs next claim that, even if we were to
assume that economic development constitutes a valid
public use, the condemnations at issue in the present
case do not serve that purpose because, the motives
of the development corporation and the city aside, the
effects of those condemnations primarily will benefit
private entities, namely, the development corporation,
Corcoran Jennison and Pfizer.® The plaintiffs claim that
any public benefit is incidental and insignificant when
compared to the private benefit to those entities that
will result from the condemnations. The defendants
contend, in response, that the public purpose is not
defeated by the transfer of land to private entities, espe-
cially when successful achievement of the public pur-
pose of economic development necessarily requires
private sector involvement. We agree with the
defendants.

We set forth the following additional facts that are
relevant to the disposition of this claim. As stated pre-
viously, the development corporation will own the prop-
erty after the condemnation; it will then lease the
property to Corcoran Jennison for $1 per year for a
term of ninety-nine years. With respect to Pfizer, the
plaintiffs point out that it is, in the words of James
Hicks, the executive vice president of RKG Associates,
the firm that assisted the development corporation in
the preparation of the development plan, the “10,000
pound gorilla” and “a big driving point” behind the
development project. Specifically, the plaintiffs point
out that Pfizer’s “requirements”! had been met, namely,
the inclusion within the development plan of a hotel
for its clients and business associates, upscale housing
for its employees, office space for its contractors, and
other upgrades to the infrastructure of the general area.

The trial court’s memorandum of decision, however,



reveals that, although a great deal of consideration was
given to the various demands and needs created by the
new Pfizer facility, this consideration was given for the
purpose of making the development plan more benefi-
cial to the city. Indeed, Hicks testified that Pfizer’s
announcement was “key” because it was “unusual’”’ for
a major employer to move “into an urban area, espe-
cially into a brown site . . . that has environmental
problems. They tend to go to suburban areas, tend to go
to green fields. Finding them coming there just offered a
unique property for New London to take advantage of
a number of things that would happen at that site for
development.”*

Hicks testified that he toured Pfizer’s facilities during
the development plan preparation process in order to
gain a better understanding of its needs and the
demands that it created. Pfizer did not tell him what
details to add to the development plan, although he had
been told that there was a need for a hotel as a result
of Pfizer’s arrival in the city. Hicks testified, however,
that he was never told that Pfizer would not come to
the city if the hotel was not built.®

The trial court also noted the testimony of William
Longa, senior corporate counsel for Pfizer. Longa testi-
fied that Pfizer’s only conditions for relocating its global
development facility to the city were that: (1) the adja-
cent wastewater treatment facility be upgraded; (2) the
state park be restored; and (3) its significant local
investment be leveraged into a benefit for the entire
city. He stated that Pfizer did make suggestions about
“certain functions that the company was involved in
that were natural stepping stones that the community
could use to its benefit to leverage the investment that
the company had made in its own site.” He stated that
Pfizer had informed the development corporation of
certain needs and demands that it had created, such as
the company’s guests who would need hotel space and
employees who would need places to live.>

Longa did testify that Pfizer never made specific
demands about the locations of uses within the develop-
ment plan. Pfizer will not have an ownership or manage-
ment interest in any of the facilities located within the
development plan area. The trial court also observed
that the team who had drafted the development plan
considered alternatives that did not fit the needs com-
municated by Pfizer. Indeed, the development plan itself
does not mention Pfizer’s desires in the section describ-
ing its reasoning for choosing the final of the six alter-
natives.

The trial court acknowledged an October 21, 1998 e-
mail to George Milne, president of Pfizer's research
division, from James Serbia, a Pfizer employee involved
in the development and management of company facili-
ties. In the e-mail, Serbia indicated that he had left
Milne with some concept drawings because of “some



confusion” about Pfizer’s “expectations” regarding the
development of the Fort Trumbull area. The e-mail
stated that Serbia thought the issue “boils downto . . .
whether or not Pfizer is flexible regarding the develop-
ment plans—I believe the answer is yes per all our
previous discussions on this—as long as some key com-
ponents are included.” It listed attractive residences,
hotel and conference space, and upgrades to the waste-
water treatment plant, state park and commercial space
as “key components.” Serbia then asked Milne whether
the following items would fit with his “expectations”—
seventy to eighty upscale residential units, and a 250
unit hotel. The trial court noted that the development
plan incorporates these features.®

The trial court relied on Katz v. Brandon, supra, 156
Conn. 531-34, and Bugryn v. Bristol, 63 Conn. App. 98,
107-108, 774 A.2d 1042, cert. denied, 256 Conn. 927,
776 A.2d 1143, cert. denied, 534 U.S. 1019, 122 S. Ct.
544,151 L. Ed. 2d 422 (2001), to begin with the proposi-
tion that a taking of land is impermissible if it is made
primarily to benefit private interests. In other words,
the primary purpose of the taking must be to serve
the public interest; benefits to private entities must be
incidental to this public purpose. The trial court also
relied on Merrill v. Manchester, supra, 127 N.H. 237,
for the use of a “net benefit” test, under which the
“benefits of the proposed project and the benefits of
the eradication of any harmful characteristics of the
property in its present form, [are] reduced by the social
costs of the loss of the property in its present form. If
the social costs exceed the probable benefits, then the
project cannot be said to be built for a public use.”

The trial court considered the facts in the context
of these principles and concluded that, viewed in the
context of the severe economic distress faced by the
city, with its rising unemployment and stagnant tax
revenues, the benefits to the city will outweigh those
to Pfizer. The court noted that the hotel, with many of
its rooms subsidized by Pfizer, will employ many people
at a variety of skill levels, which would tie into the city’s
desire to rejuvenate its downtown area. The court did
note that the concentrated high end housing would not
likely have a “multiplier” effect, but would increase the
tax rolls.

With respect to parcels 3 and 4A, the trial court noted
that Pfizer did not press for the development of these
parcels, or demand office space. Thus, with respect to
these parcels, Pfizer would only “tangentially benefit”
from their development. The court, therefore, con-
cluded that the primary motivation for the city and
the development corporation was to take advantage of
Pfizer's presence,* and that the primary motivation and
effect of the development plan and its condemnations
was to benefit the distressed city, not Pfizer.

Moreover, with respect to private entities besides



Pfizer, the trial court concluded that “[t]here is nothing
in the record to indicate that as regards this project as
a whole or considering parcel 3 and its planned office
building separately . . . the city or the development
corporation [was] motivated by a desire to aid particular
private entities.” The trial court noted that tenants for
the office space had not been chosen, Corcoran Jenni-
son was selected as developer from a group of appli-
cants, and that the project was linked to the
“rejuvenation of the downtown area.” Although the trial
court acknowledged the “social cost”* of the implemen-
tation of the development plan, the court ultimately
“fail[ed] to see a relevant constitutional distinction
between redevelopment cases and a situation such as
this where the very fact of permitting economic devel-
opment by private entities permits an economically
struggling city to attempt to rejuvenate its downtown
area, increase its job market, improve its housing stock
and give it sufficient tax money to meet its needs.”

A trial court’s determination that the legislative
authority primarily intended a taking to benefit the pub-
lic interest, rather than a private entity, is a question
of fact that we review pursuant to the clearly erroneous
standard of review. Bugryn v. Bristol, supra, 63 Conn.
App. 103 (applying clearly erroneous standard to trial
court’s determination that benefiting local manufac-
turer was not primary purpose for taking). It is well
established that “[a] finding of fact is clearly erroneous
when there is no evidence in the record to support it

. or when although there is evidence to support it,
the reviewing court on the entire evidence is left with
the definite and firm conviction that a mistake has been
committed.” (Internal quotation marks omitted.)
DiMartino v. Richens, 263 Conn. 639, 661, 822 A.2d
205 (2003).

We begin our review of the trial court’s finding with
the proposition that the power of eminent domain must
be used for a public use or purpose, and not primarily
for the benefit of private entities. Moreover, “[w]here
the public use which justifies the taking of the area in
the first instance exists . . . that same public purpose
continues even though the property is later transferred
to private persons.” (Internal quotation marks omitted.)
Bugryn v. Bristol, supra, 63 Conn. App. 104, quoting
Broadriver, Inc. v. Stamford, 158 Conn. 522, 533-34,
265 A.2d 75 (1969), cert. denied, 398 U.S. 938, 90 S. Ct.
1841, 26 L. Ed. 2d 270 (1970); see also Gohld Realty
Co. v. Hartford, supra, 141 Conn. 143-44. Although the
courts afford great deference to the legislature’s public
use or purpose determination; Hawaii Housing
Authority v. Midkiff, supra, 467 U.S. 244; Olmstead v.
Camp, supra, 33 Conn. 551; the public use question
remains ultimately a judicial question. New York,
N.H. & H. R. Co. v. Offield, supra, 77 Conn. 421. That
element of judicial review, however deferential, would
be hollow in the absence of a standard by which the



courts can determine intelligently whether the public
interest is paramount. Accordingly, we agree with the
trial court’s utilization of a purposive standard that also
takes into account the actual public benefit from the
taking.®®

Thus, we conclude that an exercise of the eminent
domain power would be an unreasonable violation of
the public use clause if the facts and circumstances of
the particular case reveal that the taking was primarily
intended to benefit a private party, rather than primarily
to benefit the public. See Katz v. Brandon, supra, 156
Conn. 534 (“[t]here is nothing in the record to indicate
that any conveyance of land has been made to [a manu-
facturing corporation] or that any agreement or under-
standing exists which would provide it with any
advantage which is not available to others who may be
interested as redevelopers™); Bugryn v. Bristol, supra,
63 Conn. App. 104 (“[e]ven if the taking [for an industrial
park, an undisputed public use] would later provide a
site for [a major local company], a consequence that
would be neither undesirable to the defendants nor
adverse to the goals that the park plan seeks to achieve,
that fact would not support the plaintiffs’ claim [of
private taking] in light of the ample evidence in the
record concerning the plan as a whole”); Wilmington
Parking Authority v. Land With Improvements, 521
A.2d 227,232 (Del. 1986) (“[A] primary purpose determi-
nation in a constitutional context will normally turn
upon the ‘consequences and effects’ of a proposed proj-
ect. However . . . areviewing court may consider evi-
dence concerning the ‘underlying purpose’ of a public
authority in proposing a project.”);* Jamestown v.
Leevers, supra, 552 N.W.2d 367 (recognizing economic
development as public use, but remanding for finding
as to “whether the primary object of the development
project was for the economic welfare of downtown
Jamestown and its residents rather than for the primary
benefit of private interests”).

Applying this standard to the present case, we con-
clude that the trial court’s finding that the takings were
not primarily intended to benefit a private party,
namely, Pfizer, is not clearly erroneous. The trial court’s
finding derives ample support from the record, particu-
larly the fact that Pfizer’s “requirements,” complained
of by the plaintiffs, do not impact parcels 3 and 4A.
Moreover, the testimony of Hicks, Longa and James
Mahoney, executive director of the development corpo-
ration, supports the trial court’s conclusion that Pfizer
did not dictate the form of the development plan.
Although it is undisputed that Pfizer’'s presence spurred
many of the plans within the development plan, we
view this factor as did the trial court; Pfizer's arrival
in the city afforded the development corporation an
opportunity to create an economic development plan
that would go a long way toward the rejuvenation of a
distressed city. Indeed, had the development corpora-



tion failed to consider demands created by the new
Pfizer facility, its planning would have been unrea-
sonable.

Moreover, the trial court correctly identified the
ample public benefits that the development plan, once
implemented, was projected to provide. Assuming them
to be correct,* the development plan projected the gen-
eration of hundreds of construction jobs, approximately
1000 direct jobs, and hundreds of indirect jobs. More-
over, the property tax revenues are expected to be
between $680,544 and $1,249,843; this would be a signifi-
cant increase for an area that presently produces
$325,000 in property taxes. Most importantly, as the
trial court astutely observed, these gains would occur
in a city that, with the exception of the new Pfizer
facility that employs approximately 2000 people,
recently has experienced serious employment declines
because of the loss of thousands of government and
military positions. As the trial court noted, the city’s
unemployment rate is close to double that of the rest
of the state. Indeed, as the trial court observed, the
city’s regional labor market was up 17 percent, in com-
parison to 45 percent for the region and 40 percent for
the state as a whole. In light of these staggering eco-
nomic figures, we conclude that the trial court did not
commit clear error when it found that the development
plan primarily was intended to benefit the public inter-
est, rather than private entities.

The plaintiffs claim that “[t]he purpose put forward
by the defendants for these condemnations is that
greater taxes will be generated if plaintiffs’ homes are
replaced by office buildings. That is true of nearly every
home in the country. If greater tax revenues alone
becomes a sufficient basis for condemnations in Con-
necticut, then Connecticut homeowners will lack any
constitutional protection against eminent domain. Any
home will be up for grabs to any private business that
wants the property.” This claim, while somewhat inca-
lescent, affords us the opportunity to reiterate that an
exercise of the eminent domain power is unreasonable,
in violation of the public use clause, if the facts and
circumstances of the particular case reveal that the
taking specifically is intended to benefit a private party.
Thus, we emphasize that our decision is not a license
for the unchecked use of the eminent domain power
as a tax revenue raising measure; rather, our holding
is that rationally considered municipal economic devel-
opment projects such as the development plan in the
present case pass constitutional muster.

C
Assurances of Future Public Use

The plaintiffs next contend that the condemnations
of the properties on parcels 3 and 4A lack “reasonable
assurances of future public use.”® Before we turn to



the specifics of the plaintiffs’ claim, we note that both
the plaintiffs’ briefs and our research reveal no primary
or secondary authorities that actually utilize the term
“reasonable assurances of future public use.” Neverthe-
less, the plaintiffs, relying primarily on Casino Rein-
vestment Development Authority v. Banin, 320 N.J.
Super. 342, 354-58, 727 A.2d 102 (1998), contend specifi-
cally that there is no assurance that the acquired proper-
ties will be used in accordance with the purposes of
the development plan, because the development corpo-
ration owns the property, the city will not be a party
to the development agreement with Corcoran Jennison,
and the ultimate property uses will thus be chosen by
private entities. The plaintiffs also claim that the trial
court improperly concluded that supervision of the
development corporation by the department, pursuant
to chapter 132 of the General Statutes, will assure the
future use of the property in accordance with the devel-
opment plan because that supervision is financial and
does not extend to the use of eminent domain. Finally,
the plaintiffs claim, solely in regard to parcel 4A, that
it is impossible to find reasonable assurances of future
public use when the condemnor does not know what
it is going to do with that parcel. The defendants con-
tend in response that: (1) the development plan contains
land use restrictions that assure future uses will be
consistent with its purpose; and (2) land projects such
as the development plan require time to complete; in
other words, that “Fort Trumbull will not be built in a
day.” We agree with the defendants.

We first set forth the standard of review. A trial court’s
determination that there are sufficient statutory and
contractual constraints in place to provide reasonable
assurances of future public use is a question of fact,
and “our review is limited to deciding whether such
findings were clearly erroneous.” Powers v. Olson, 252
Conn. 98, 105, 742 A.2d 799 (2000). It is well established
that “[a] finding of fact is clearly erroneous when there
is no evidence in the record to support it . . . or when
although there is evidence to support it, the reviewing
court on the entire evidence is left with the definite and
firm conviction that a mistake has been committed.”
(Internal quotation marks omitted.) DiMartino v. Rich-
ens, supra, 263 Conn. 661.%2

In the present case, the trial court concluded that
the city’s lack of future involvement does not mean that
the development corporation and the developers are
not bound to use the property in accordance with the
terms of the development plan. The trial court stated
that the state, functioning through the department, is
a signatory to the development agreement; it “provides
the funding without which nothing goes forward.”® The
court then discussed several provisions of the develop-
ment plan that assure that future land use will be on
the terms contained therein, namely: (1) the durational
clause providing that “[t]lhe development plan and/or



any modification hereof shall be in full force and effect
for a period of thirty years from the date of first approval
of this development plan by the city council of the city”;
and (2) other land use restrictions contained therein.*
The trial court concluded that, were a developer to
violate these provisions, the development corporation
could turn to the courts for relief; should the develop-
ment corporation refuse to do so, the city could then
terminate its arrangement with the development corpo-
ration and appoint a new development agency.

We conclude that the trial court properly determined
that there are sufficient statutory and contractual con-
straints in place to assure that private sector partici-
pants will adhere to the provisions of the development
plan. We agree with the trial court that the terms of
the development plan providing parcel-specific land
uses, to which private developers participating in the
project must adhere, provide significant control over
the destiny of the parcels. See footnote 64 of this opin-
ion. We also conclude that the trial court properly deter-
mined that the significant state involvement in this
project, mandated by chapter 132 of the General Stat-
utes, functions to provide a level of governmental over-
sight beyond that provided by the development
corporation. See footnote 63 of this opinion. Finally,
we conclude that despite the lack of formal commit-
ments to the use of parcel 4A, there are sufficient assur-
ances that the public use of the development plan will
be carried out. We, therefore, reject the plaintiffs’ claim
that the existence of the development agreement requir-
ing that the property be “primarily” developed in accor-
dance with the development plan, which is in effect for
thirty years, is no assurance because only the develop-
ment corporation may enforce it.®

Accordingly, the plaintiffs’ reliance on Casino Rein-
vestment Development Authority v. Banin, supra, 320
N.J. Super. 342, is misplaced. In that case, the casino
development authority had sought to take properties by
eminent domain for the declared purpose of providing
parking, green space and roadway access to an adjacent
renovated hotel and casino complex owned by Trump
Plaza Associates (Trump). Id., 347. After the taking, the
land would be transferred to Trump for redevelopment.
Id. The court concluded that the primary consequence
and effect of the taking was to benefit Trump because
there was no adequate assurance that the property
would be used by Trump for those purposes declared
as justifications for the taking.® Id., 355-56. In so con-
cluding, the court noted that the agreements between
the casino authority and Trump did not: (1) impose
time restrictions on changes in the land use; or (2)
require expressly that Trump use the acquired proper-
ties solely for the purpose for which they were taken;
rather, they used the language “hotel development proj-
ect and appurtenant facilities.” 1d., 356.



The New Jersey court interpreted the “overbroad”
term of “hotel development project and appurtenant
facilities” as allowing Trump “to eliminate the park and
fill the entire block with an expanded casino hotel . . .
without [casino development authority] approval.” 1d.
The court, therefore, concluded that the casino develop-
ment authority’s determination that the takings “ful-
filled a public purpose” was unreasonable because, “[i]n
looking at the consequences and effects of these con-
demnation actions the court must conclude that under
the circumstances present here, any potential public
benefit is overwhelmed by the private benefit received
by Trump in the form of assemblage and future control
over development and use of parcels of prime real estate
in Atlantic City.”® Id., 358; see also Vicksburg v.
Thomas, 645 So. 2d 940, 943 (Miss. 1994) (The taking
of property for the construction of a riverboat casino
was impermissible when the “[c]ity failed to provide
conditions, restrictions, or covenants in its contract
with [the casino] to ensure that the property will be
used for the purpose of gaming enterprise or other
related establishments. In fact, testimony indicates that
[the casino] may do anything it wishes with [the defen-
dant’s] property . . . .").

Thus, we conclude that the plaintiffs’ reliance on
Casino Reinvestment Development Authority v.
Banin, supra, 320 N.J. Super. 342, is misplaced because
of the previously discussed controls that exist by statute
and under the development plan in the present case,
particularly when compared to the flexibility that imper-
missibly was afforded to the private entities in that
case and in Vicksburg v. Thomas, 645 So. 2d 943. The
oversight and rigorous land use restrictions that are
present with the development plan simply did not exist
in Casino Reinvestment Development Authority.®

WHETHER THE DELEGATION OF THE EMINENT
DOMAIN POWER TO THE DEVELOPMENT
CORPORATION WAS UNCONSTITUTIONAL

The plaintiffs next claim that the trial court improp-
erly concluded that the city’s delegation of the eminent
domain power to the development corporation was con-
stitutionally valid. Specifically, the plaintiffs contend
that, in concluding that the delegation was constitu-
tional, the trial court incorrectly determined that the
development corporation satisfied the test for the con-
stitutionality of delegations set forth in Connecticut
College v. Calvert, 87 Conn. 421, 427, 88 A. 633 (1913),
and Gohld Realty Co. v. Hartford, supra, 141 Conn.
144-45. The defendants claim, in response, that the
delegation in the present case is constitutionally valid
because the development corporation is the city’s statu-
torily authorized agent for the implementation of the
development plan, a constitutionally valid public pur-



pose, and is not acting to further its own operations.
We agree with the defendants.

The record reveals the following additional undis-
puted facts relevant to the disposition of the plaintiffs’
delegation claim. The development corporation is a
Connecticut nonprofit, private economic development
corporation that originally was formed in 1978, and
reactivated in 1997. In May, 1998, pursuant to General
Statutes § 8-188, the city council had adopted a resolu-
tion approving the designation of the development cor-
poration as the city's “[d]evelopment agency” or
“[iJjmplementing agency.” Thereafter, in January, 2000,
the city council approved the development plan as con-
ceived by the development corporation,” and appointed
the development corporation to implement the develop-
ment plan.” The January, 2000 resolution also expressly
had authorized the development corporation, in the
city’s name, pursuant to 8 8-193 (a), to use the power
of eminent domain within the project area if necessary
to acquire properties for development. See footnote
71 of this opinion. Subsequently, in October, 2000, the
development corporation enacted a resolution that
exercised its power of eminent domain to acquire, in
the city’s name, certain properties within the project
area, including those of the plaintiffs.”? Indeed, we note
that the development corporation resolution empha-
sized specifically the city’s approval of the use of emi-
nent domain, pursuant to § 8-193.

The trial court concluded that “from the perspective
of political control over the [development corporation]
by the city’s legislative body, it can hardly be said that
the [development corporation] vis-a-vis that entity is
some free-wheeling private body attendant to its own
affairs and acting as only it sees fit.””® The trial court
then cited the analysis of Connecticut College v. Calvert,
supra, 87 Conn. 427, 430, as discussed in Gohld Realty
Co. v. Hartford, supra, 141 Conn. 144, for the proposi-
tion that “the exercise of eminent domain by the govern-
ment itself or a public agency thereof is different from
its exercise by a private person to whom the govern-
ment has granted the power. And, in the second place,
the basis of the decision is . . . that when a private
person is granted the power to appropriate property,
it must be for a use to which ‘the public will have a
common right upon equal terms, independently of the
will or caprice of the corporation.’ ” The trial court then
stated that this court, in Gohld Realty Co., seemed to
presume, without actually ruling, that an urban redevel-
opment agency is a public agency, before it concluded
that blight removal was a public use in and of itself,
regardless of the subsequent transfer to private develop-
ers. Id., 145. On the basis of its analysis of the statutory
framework governing the operation of the development
corporation; see General Statutes §§ 8-188, 8-189 and
8-193 (a); the trial court then concluded that it did not
accept the plaintiffs’ delegation argument because: (1)



it deemed the development corporation more a public
agency than a private entity; and (2) the public use
prong of the test was more appropriately analyzed in
the context of whether economic development was a
public use.

We first set forth the appropriate standard of review.
The plaintiffs’ claim involves only the trial court’s appli-
cation of the constitutional standard of Connecticut
College v. Calvert, supra, 87 Conn. 427, 430, to the undis-
puted facts. Our review of this question of law, there-
fore, is plenary. See, e.g., Cunha v. Colon, 260 Conn.
15, 18 n.6, 792 A.2d 832 (2002).

Our analysis begins with a brief review of this court’s
decision in Connecticut College v. Calvert, supra, 87
Conn. 427-30. In Connecticut College, the petitioner
had challenged an act whereby the legislature had
granted the right of eminent domain to a private educa-
tional corporation. Id., 423. The court “accept[ed] and
endorse[d] the legislative declaration that the higher
education of women is in its nature a public use,” stat-
ing, however, that “the question whether in any given
instance the use is or will be administered as a public
or as a private use, is a question which must of necessity
be determined by the courts in accordance with the
facts of the particular case in hand.” 1d., 428. The court
relied on Evergreen Cemetery Assn. v. Beecher, 53
Conn. 551, 552-53, 5 A. 353 (1886), in which this court
refused to permit a private cemetery association to take
land by eminent domain for cemetery purposes,™ and
stated that the fundamental inquiry in cases of the dele-
gation to private parties is “whether it appears that the
public will have a common right upon equal terms,
independently of the will or caprice of the corporation,
to the use and enjoyment of the property sought to
be taken.” (Emphasis added.) Connecticut College v.
Calvert, supra, 430. The court expanded further, stating
that “the right of eminent domain cannot constitution-
ally be delegated to a private person or corporation
unless for a use which is governmental in its nature,
and unless the public has or can acquire a common
right on equal terms to the use or benefit of the property
taken; except only that the use, or right of use by the
public, may be dispensed with when a public benefit
results from the taking, which cannot otherwise be
realized, and which continues to exist although the
public has no use or benefit of the property taken.”
(Emphasis added.) Id., 435.

The court applied this principle, and concluded that,
even having accepted the college’s argument that “the
higher education of women is a matter of great public
utility”; id., 436; the public would not necessarily have
the right to enjoy the benefits of the land because the
college did not have a legal obligation to admit “to its
courses of instruction all qualified candidates, to the
extent of its capacity, without religious, racial, or social



distinction.” 1d., 435-36. The court relied on a series of
sister state public spending cases that distinguished
private colleges like Connecticut College from public
universities open to all qualified candidates, ultimately
concluding that the grant of the eminent domain power
was unconstitutional because of the exclusively private
benefits from that grant of the eminent domain power
to a private condemnor. Id., 438-39.

We most recently restated the rule of Connecticut
College in Carofano v. Bridgeport, 196 Conn. 623, 632,
495 A.2d 1011 (1985), wherein this court rejected a claim
that General Statutes § 7-473c, the mandatory binding
arbitration statute, was an unconstitutional delegation
of the legislative power because “the arbitrators are
not public officials accountable to the electorate.” The
court in Carofano discussed, inter alia, delegations of
the eminent domain power, and cited Connecticut Col-
lege as standing for the proposition that “the delegation
of the governmental power of eminent domain to pri-
vate persons rather than to public officials has fre-
guently been approved where a public purpose is
thereby advanced and where the benefit of the property
taken is considered to be available to the general pub-
lic.” (Emphasis added.) Id., 633. Indeed, this court “per-
ceive[d] no inherent vice that should preclude
enlistment by the legislature of private individuals or
agencies to achieve a public purpose by the exercise
of agovernmental power so long as adequate safeguards
are provided. Although elected officials and those
appointed by them as public officers may be more
directly answerable to the electorate for their doings,
the principle of accountability remains viable in the
ability of legislators to terminate or modify any delega-
tion of legislative power that has been made and in the
ultimate authority of the people to change the law by
electing those amenable to the public will.” Id., 633-34.

Although Carofano v. Bridgeport, supra, 196 Conn.
633-34, is not an eminent domain case, we find persua-
sive its rearticulation of the Connecticut College formu-
lation that is applicable when the eminent domain
authority has been delegated to a private entity. Its
emphasis on public purpose and benefit is more harmo-
nious with the well established purposive approach that
we follow presently in resolving questions of public
use, than the claim that Connecticut College requires
actual access by the public. See, e.g., Olmstead v. Camp,
supra, 33 Conn. 551. Indeed, this court implicitly recog-
nized this in Gohld Realty Co. v. Hartford, supra, 141
Conn. 143-44, when the court concluded that the rule
of Connecticut College did not apply because, “[i]f the
public use which justifies the exercise of eminent
domain in the first instance is the use of the property
for purposes other than slums, that same public use
continues after the property is transferred to private
persons. The public purposes for which the land was
taken are still being accomplished.” Moreover, the Car-



ofano approach to delegation analysis is especially com-
patible with the concept that many governmental
endeavors, such as economic development or urban
renewal, may be accomplished more expeditiously
when governmental authorities are afforded the oppor-
tunity to utilize the expertise and resources of the pri-
vate sector. Accordingly, we conclude that Carofano
sets forth the appropriate standard to apply to the emi-
nent domain delegation in the present case.

We now apply the Connecticut College standard, as
articulated in Carofano v. Bridgeport, supra, 196 Conn.
633-34, to the delegation in the present case.” At the
outset, we note that it is undisputed that the develop-
ment corporation is a private entity. We next turn to
the second prong, which itself is bifurcated into two
factors: (1) whether “a public purpose is thereby
advanced”; and (2) “where the benefit of the property
taken is considered to be available to the general pub-
lic.” 1d., 633. Accordingly, we also note that we pre-
viously have concluded that the development plan in
the present case constitutes an economic development
plan that is, by itself, a public use or purpose under
either the federal or state constitution. See part Il A of
this opinion. The “advancing a public purpose” factor,
therefore, is satisfied because the delegation effectu-
ates the public purpose directly, by giving the develop-
ment corporation the power to acquire real property
for the implementation of the development plan.

A more complex inquiry in the present case, however,
is whether “the benefit of the property taken is consid-
ered to be available to the general public.” Carofano
v. Bridgeport, supra, 196 Conn. 633. The plaintiffs claim
that, under Connecticut College, availability to the gen-
eral public requires public entrance into, or the benefits
of tenancy in, the office buildings planned for construc-
tion on parcel 3. They further claim that such direct
benefit is unavailable because the tenants will be
selected solely by Corcoran Jennison, and not the devel-
opment corporation or the city.”® The defendants con-
tend, in response, that direct access is not required
because the public use of economic development neces-
sarily requires the development corporation to turn the
property over to private developers and their tenants,
and that the development corporation is, unlike the
college in Connecticut College, not acting in furtherance
of its own benefit. We agree with the defendants.

We note that the Connecticut College rule as stated
in Carofano, requires only that the “benefit” of the
taking be available to the general public. Id. We con-
clude that the public benefit of the taking in the present
case is the dramatic economic benefit that the develop-
ment plan is expected to have for the public in the
New London community, namely, the massive projected
growths in employment and tax and other revenues.
Indeed, the rule of Gohld Realty Co. v. Hartford, supra,



141 Conn. 144, is particularly applicable, because in the
present case, the public use and benefit in the first
instance is the economic revitalization; accordingly,
that “same public use continues after the property is
transferred to private persons. The public purposes for
which the land was taken are still being accomplished.”
Id., 143-44.

Moreover, in the present case, the development cor-
poration is not acting exclusively for its own benefit,
unlike in Connecticut College, wherein the college
sought to acquire property to further its own operations.
Connecticut College v. Calvert, supra, 87 Conn. 423-24.
In the present case, the development corporation is
acting to implement a development plan whose prop-
erty acquisition provisions already have been accepted
by the city itself; indeed, as the city resolved in January,
2000, after approving the development plan, the devel-
opment corporation acquired the properties in the name
of the city, pursuant to § 8-193 (a).”” Accordingly, we
conclude that the delegation of the eminent domain
authority to the development corporation was not
unconstitutional.

v
PARCEL 3 REASONABLE NECESSITY CLAIMS
A

Whether the Taking of the Properties on Parcel 3 Was
Reasonably Necessary

The plaintiffs next claim that the trial court improp-
erly concluded that the taking of the four homes located
on parcel 3 was “reasonably necessary” to achieve the
intended public use because keeping the homes there
would make the marketing and development of the
intended office space more “difficult.” Specifically, they
claim that expert testimony introduced at trial indicated
that there were alternatives available that would permit
the office space intended for parcel 3 to be constructed
exactly as planned without taking the homes. The defen-
dants contend, in response, that the trial court properly
deferred to the legislative determination of necessity,
with respect to the parcel 3 properties, because there
was no evidence that the takings were unreasonable,
the product of bad faith, or an abuse of the power
conferred. We agree with the defendants.

The record and the trial court's memorandum of deci-
sion reveal the following additional facts and proce-
dural history. The trial court began its review of the
necessity of taking the properties on parcel 3 by stating
that it would follow the deferential approach articulated
in Gohld Realty Co. v. Hartford, supra, 141 Conn. 146,
and would review the legislative determination of
necessity to “discover if it was unreasonable or in bad
faith or was an abuse of the power conferred.” The
court reviewed the governing legal principles and the
comneting testimonv suubmitted bv the parties’ plannina



experts. The trial court then began its factual analysis
by discussing the testimony of the plaintiffs’ expert,
John Mullin, a professor of economic and industrial
development at the University of Massachusetts.” Mul-
lin testified that he had reviewed the development plan
and had visited the Fort Trumbull area, and that the
plaintiffs’ four properties occupied slightly more than
three quarters of one acre of parcel 3. He testified that
it is uncommon for land and housing to be cleared
entirely for new development in urban waterfront areas.
Mullin testified that, in his opinion, the taking of the
four homes on parcel 3 was not reasonably necessary
to carry out the goals of the development plan in that
parcel, which included offices, parking, and the reten-
tion of the Italian Dramatic Club. He testified that
retaining the homes was a “no-brainer” because of the
small amount of land that they occupy, as well as their
location on the parcel in “reasonable clusters”; three
homes together in a row and one immediately adjacent
to the Italian Dramatic Club.

Mullin then discussed an alternate proposal that he
had created in conjunction with an architectural firm.
He testified that this proposal provided the same park-
ing and office space as the present development plan,
without taking the plaintiffs’ homes, but also added new
homes. On cross-examination, Mullin testified that his
plan would have located the office buildings and new
homes overlooking a sewage treatment plant; a location
that ideally was better suited for parking than these
structures, although such uses could be mixed.” Mullin
testified that, in his opinion, the development plan was
a good plan with the exception of its treatment of the
existing housing.

The court then discussed the defendants’ evidence,
which consisted chiefly of the testimony of Hicks from
RKG Associates,® which is the real estate planning and
economic development consulting firm that aided the
development corporation in preparing the development
plan. Hicks stated that the team that prepared the plan
primarily had wished to take advantage of Pfizer's
unique decision to build a major facility in the city.®

Hicks discussed the six alternate plans that were
considered; see footnote 6 of this opinion; and testified
that, although two of the plans provided for the reten-
tion of existing housing, they were unworkable because
it is difficult to turn residential properties into office
space, which would frustrate the plan’s goal of eco-
nomic development. Hicks then explained how clearing
all of the parcels was necessary to the success of the
development plan, stating that RKG Associates had rec-
ommended this approach to the development corpora-
tion because it would make the area far more attractive
for the crucial private sector investment and develop-
ment. Moreover, Hicks testified that, even if retaining
the homes under a plan like Mullin’s was feasible, in



his professional opinion, it would make it much, much
more difficult for [the development corporation] and
probably would lead to a situation that certain parts of
the site would probably have a much higher degree of
difficulty in being developed.”®

The trial court also reviewed the deposition testi-
mony of Marty Jones, the president of Corcoran Jenni-
son.® She testified that in early 1999, the development
corporation selected Corcoran Jennison through a com-
petitive bidding process to develop parcels 1, 2 and 3
of the development plan. A full development agreement
between Corcoran Jennison and the development cor-
poration still was being negotiated at the time of trial;
there would, however, be a ground lease of the Fort
Trumbull development area land from the development
corporation to Corcoran Jennison for nominal rent,
such as $1 per year. While the agreement was being
negotiated between the development corporation, the
department, and Corcoran Jennison, with the city being
“intimate[ly]” involved, the development corporation
and Corcoran Jennison had been working cooperatively
under a letter of intent.

Corcoran Jennison’s architectural staff has created
site plans that comply with the terms of the develop-
ment plan for the actual development of the parcels.®
With respect to parcel 3, the trial court credited Jones’
testimony that it would be “difficult [for Corcoran Jenni-
son] to attract a commercial tenant to these commercial
office buildings without a full site available for the
development of an office building and the associated
parking.”®

After reviewing the testimony® and the relevant
exhibits, the trial court credited the effort that went
into the creation and formatting of the development
plan. The court stated that, although it did “not conclude
there is an absolute necessity to take the property at
the present time, [it] believes and, at the least, has no
basis to doubt the reasonableness of the testimony of
. . . Hicks and . . . Jones that development would be
more difficult if these residences were allowed to
remain.” The trial court concluded that accepting the
plaintiffs’ argument would result in it “choos[ing] an
alternative to development different from the alterna-
tive chosen by the agency appointed to prepare the
[development plan],” and stated ultimately that “[t]he
decision on which the necessity for the takings as set
forth in the [development plan] and the present need
for the takings of these particular properties involve
the weighing of factors for which courts are not well
equipped and which reflect broad ‘legislative’ type judg-
ments which are best left to the appointed agencies of
legislative bodies at state and local level and experi-
enced state agencies all of which were involved and
are involved in this taking process and the decisions
which have led to it.” Accordingly, the trial court denied



the plaintiffs’ request for permanent injunctive relief
against the condemnation of their properties located in
parcel 3, although it did grant temporary injunctive
relief pending the appellate resolution of this case.

We begin by setting forth the standard of review. As
an initial matter, the question of “[w]hether the purpose
for which a statute authorizes the condemnation of
property constitutes a public use is, in the end, a judicial
guestion to be resolved by the courts . . . but, in
resolving it, great weight must be given to the determi-
nation of the legislature.” (Citation omitted.) Gohld
Realty Co. v. Hartford, supra, 141 Conn. 141. In part |1 of
this opinion, we concluded that economic development
projects created and implemented pursuant to chapter
132 of the General Statutes that have the public eco-
nomic benefits of creating new jobs, increasing tax and
other revenues, and contributing to urban revitalization,
namely, the development plan in the present case, sat-
isfy the public use clauses of the federal and state con-
stitutions.

The level of judicial review applicable to a develop-
ment agency’s determination of what land is reasonably
necessary for the effectuation of an economic develop-
ment plan, such as the development plan in this case,
presents a matter of first impression for this court. The
Appellate Court, however, in Bugryn v. Bristol, supra,
63 Conn. App. 107-108, has concluded that the deferen-
tial standards of review applicable to that determination
by a redevelopment agency in a redevelopment case
under chapter 130 of the General Statutes; see, e.g.,
Pequonnock Yacht Club, Inc. v. Bridgeport, supra, 259
Conn. 599-601; Gohld Realty Co. v. Hartford, supra,
141 Conn. 146; also apply to the use of eminent domain
in an economic development case under chapter 132
of the General Statutes. Thus, “[i]t is well settled that
‘[t]he determination of what property is necessary to
be taken in any given case in order to effectuate the
public purpose is, under our constitution, a matter for
the exercise of the legislative power. When the legisla-
ture delegates the making of that determination to
another agency, the decision of that agency is conclu-
sive; it is open to judicial review only to discover if it
was unreasonable or in bad faith or was an abuse of
the power conferred.” Gohld Realty Co. v. Hartford,
supra, [146].” Bugryn v. Bristol, supra, 107. We agree
with the Appellate Court, and we conclude that this is
the appropriate standard to apply during judicial review
of the implementation of an economic development
plan. Moreover, under this standard it is “the plaintiff
[who has] the burden of establishing that the taking
. . . was unreasonable, in bad faith or an abuse of
power.” Hall v. Weston, 167 Conn. 49, 66, 355 A.2d 79
(1974); accord Pequonnock Yacht Club, Inc. v. Bridge-
port, supra, 598; Gohld Realty Co. v. Hartford, supra,
146.



The trial court, of course, makes the first judicial
assessment of the legislative or agency determination
of necessity. Thus, “[a]s a reviewing court, we are bound
to determine whether the court’s factual determination
that the defendants did not act unreasonably in seeking
to acquire all of the plaintiffs’ property was clearly
erroneous.” (Emphasis added.) Bugryn v. Bristol,
supra, 63 Conn. App. 108. Whether the legislative body
acted in “bad faith or . . . abuse[d] . . . the power
conferred” also are questions of fact for the trial court
that an appeals court reviews for clear error. (Internal
guotation marks omitted.) Id., 107; cf. AvalonBay Com-
munities, Inc. v. Orange, 256 Conn. 557, 565, 579-80,
775 A.2d 284 (2001) (municipality’s project plan was
“pretext . . . to thwart affordable housing”; “the
record fully support[ed] the trial court’s finding that
the [chapter 132] project plan was hastily assembled,
poorly envisioned and incomplete™). It is well estab-
lished that “[a] finding of fact is clearly erroneous when
there is no evidence in the record to support it . . .
or when although there is evidence to support it, the
reviewing court on the entire evidence is left with the
definite and firm conviction that a mistake has been
committed.” (Internal quotation marks omitted.)
DiMartino v. Richens, supra, 263 Conn. 661.

Furthermore, “[t]he governing principles for our stan-
dard of review as it pertains to a trial court’s discretion
to grant or deny a request for an injunction [are]: A
party seeking injunctive relief has the burden of alleging
and proving irreparable harm and lack of an adequate
remedy at law. . . . A prayer for injunctive relief is
addressed to the sound discretion of the court and the
court’s ruling can be reviewed only for the purpose
of determining whether the decision was based on an
erroneous statement of law or an abuse of discretion.

. Therefore, unless the trial court has abused its
discretion, or failed to exercise its discretion . . . the
trial court’s decision must stand.” (Citations omitted,;
internal quotation marks omitted.) Pequonnock Yacht
Club, Inc. v. Bridgeport, supra, 259 Conn. 598.

We conclude that the trial court did not commit clear
error in upholding as a factual matter the development
corporation’s determination that the parcel 3 takings
were reasonably necessary to effectuate the goals of
the development plan. Noting that “there is no evidence,
credible or otherwise, that the condemnations in parcel
3 as originally envisaged in the [development plan] or
at the time of the taking were done in bad faith, or not
with an honest motive, or based on [any] pretext given
any reasonable definition of the word,” the court recog-
nized that economic development planning is not the
province of the courts and thus, properly deferred to
the development corporation’s necessity determina-
tion. (Emphasis added.) The trial court’s determination
with respect to parcel 3 derives ample support from



the record, particularly as it credited the testimony of
Goebel, Hicks and Jones as they described the delibera-
tive process that ultimately produced the development
plan. Accordingly, we conclude that the trial court did
not commit clear error when it determined that the
development corporation’s reasonable necessity deter-
mination was not the product of bad faith, unreason-
ableness, or an abuse of the power conferred. The court,
therefore, did not abuse its discretion by denying the
plaintiffs the injunctive relief requested.

We note that the plaintiffs rely on our reasoning in
Pequonnock Yacht Club, Inc. v. Bridgeport, supra, 259
Conn. 592, and contend that the taking of their property
is not reasonably necessary just because that taking
will make it easier for Corcoran Jennison to market the
office buildings to potential tenants. Specifically, the
plaintiffs refer to our statements in Pequonnock Yacht
Club, Inc., a redevelopment case under chapter 130 of
the General Statutes, quoting the trial court as stating
that “[jJust because the property may be desirable to
the defendants does not justify its taking by eminent
domain™; (internal quotation marks omitted) id., 606;
and that “[t]he city provided no specific reasons, other
than to enhance desirability of the area to investors,
as to why the plaintiff’'s property, which both parties
stipulated to be in good condition, is essential to the
accomplishment of the redevelopment plan.” Id., 605.

The plaintiffs’ reliance on Pequonnock Yacht Club,
Inc., however, is misplaced because our holding in that
case specifically was based on General Statutes § 8-125
(b),*” which provides that nonblighted property located
in a blighted area “may be taken by eminent domain
when the property is essential to complete a develop-
ment”; id., 604-605; as well as case law “establish[ing]
that a redevelopment agency must make reasonable
efforts to negotiate and consider the integration of the
property that is not substandard into the overall redevel-
opment plan.” Id., 603. In Pequonnock Yacht Club, Inc.,
the plaintiffs’ property was in good condition, but was
surrounded by a blighted area with deteriorating prop-
erties. Id., 604. The city, however, had refused to negoti-
ate or correspond with the yacht club, or to consider
integrating the yacht club’s property into the plan,
despite the yacht club’s expressed willingness to be
incorporated into the final redevelopment plan, which
included making changes to its property if necessary.
Id., 605-606. We concluded that the trial court properly
ordered the city to reconvey the property back to the
yacht club because “the defendants acted unreasonably
when they failed to consider or even discuss integration
of the plaintiff's property into the redevelopment plan
and that the defendants had failed to establish that
taking of the plaintiff’s property by eminent domain was
therefore necessary and essential to the redevelopment
plan.” Id., 606.



We conclude that the present case is readily distin-
guishable from Pequonnock Yacht Club, Inc. First,
Pequonnock Yacht Club, Inc. v. Bridgeport, supra, 259
Conn. 599-600, is a redevelopment case under chapter
130 of the General Statutes; in such cases, the public
use is blight clearance. Thus, the public use in such
cases is accomplished as soon as the blighted condi-
tions are cleared, regardless of the land’s subsequent
attractiveness to investors. See, e.g., Gohld Realty Co.
v. Hartford, supra, 141 Conn. 143-44. Thus, nonblighted
property located in blighted areas is subject to the
essentiality requirement of §8-125 (b), a statutory
requirement that does not exist under chapter 132 of
the General Statutes. See Pequonnock Yacht Club, Inc.
v. Bridgeport, supra, 603-606. In contrast, in the present
case, the public use is, by itself, the economic revitaliza-
tion of the city. See part Il of this opinion. Thus, for
the development corporation to ignore considerations
of investment and marketability would frustrate the
effectuation of its project’s public purpose, and would
be an unreasonable and arbitrary legislative act. We,
therefore, conclude that our decision in Pequonnock
Yacht Club, Inc., does not require us to hold that the
parcel 3 taking in the present case was not reason-
ably necessary.

B

Whether the Parcel 3 Takings Are for Reasonably
Foreseeable Needs

The plaintiffs next contend that the trial court
improperly concluded that the parcel 3 development
was not impermissibly speculative because the office
buildings will not be constructed unless a market devel-
ops for them. The defendants contend, in response, that
the trial court properly concluded that the development
of parcel 3 was not impermissibly speculative because
of the logical progression that such long-term develop-
ment projects necessarily follow. We agree with the
defendants.

The record reveals the following additional facts rele-
vant to the disposition of this claim. A market analysis
completed in January, 1999, by RKG Associates for the
preparation of the development plan stated that, at that
time, rent levels for class A office buildings had stabi-
lized and that “[r]eal estate conditions in the [city] have
shown signs of modest recovery,” as evidenced by a
greater than 90 percent occupancy rate in those build-
ings. It acknowledged that those rent levels “remain
below the level needed to support new speculative con-
struction,” and that “the historic sales values of [c]lass
A office space, created by the past imbalances in the
market, have not recovered sufficiently to justify new
construction except for an end-user.” It did state, how-
ever, that by 2010, a shortage of office and research
and development space is expected within the Fort



Trumbull area, and that “land area at Fort Trumbull
should be reserved for the future development of
office buildings.”

In addition to the development plan, the trial court
also considered a report entitled, “Marketing Plan for
Commercial Development Space” (report), which was
presented by Jones to other Corcoran Jennison officers
in January, 2001. The report echoed the development
plan’s analysis and concluded that then current “market
conditions do not justify [the] construction of new com-
mercial space at Fort Trumbull on a speculative basis.”
In the short term, the report recommended the renova-
tion of “[bJuilding 2,” which is an existing office building
constructed in 1991 and located at the closed United
States Naval Undersea Warfare Center. The report, how-
ever, stated that long-term commercial development
would have a “target market” of “newly recruited com-
panies evidencing Pfizer-related demand, whether it is
for general office use or biotech/bioscience use. This
demand will most likely come from out-of-region com-
panies that contract with Pfizer and value proximity to
Pfizer’s [g]lobal [d]evelopment [flacility.”

The trial court noted that a major goal of the develop-
ment plan is to capitalize on the presence of Pfizer, and
that the report and the development plan both were
prepared prior to the construction and occupancy of
the new global research facility. The court then credited
the testimony of Bruce Hyde, the city’s director of real
estate development and planning, who testified that,
although the market for office space in the city was
“on the softer side,” since the Pfizer announcement in
1998, there had been increased interest in real estate
development in the city.® The court also noted Hicks’
testimony that Pfizer’s business associates likely would
occupy future office space in the Fort Trumbull area.

Finding no Connecticut authority directly on point,
the trial court relied on sister state authority for the
proposition that there need not be an immediate need
for the property taken; planning for the future and
changes in public needs are permissible, so long as the
public use will be accomplished within a reasonable
period of time. The trial court noted that “whether the
effort is speculative in a particular case depends to a
great extent on the nature of the public use involved,”
and that the legislature’s assessment of whether a need
is speculative receives the same judicial deference as
other legislative necessity determinations; thus, the
court will only disturb it if it is the product of bad faith,
unreasonableness, or an abuse of discretion.

Applying these standards, the court concluded that
“at least that in selected cases, cities like New London,
given its economic situation, should be given time to
develop a site which has built-in features that would
be attractive to users—here, we have a city just begin-
ning to come out of the economic doldrums, with a



major international company alighting in its midst that
has the ability to attract other businesses . . . .” Noting
the prediction of a demand for space by 2010, and that
substantial state and local resources and funds already
had been spent on preparing the Fort Trumbull area
for economic development, the court concluded that it
could not “say that under the circumstances of this
case that the planned development of parcel 3 is too
speculative given the purpose of the development
plan—economic development of an economically dis-
tressed community.”

We will review the trial court’s decision, as we do
other reasonable necessity determinations, for clear
error in determining the existence of bad faith, unrea-
sonableness, or abuse of power on the part of the legis-
lature in making the initial determination of whether
the need is speculative, and therefore, not reasonably
foreseeable. See Pequonnock Yacht Club, Inc. v. Bridge-
port, supra, 259 Conn. 599-601; Gohld Realty Co. v.
Hartford, supra, 141 Conn. 146; Adams v. Greenwich
Water Co., 138 Conn. 205, 213-14, 83 A.2d 177 (1951);
Bugryn v. Bristol, supra, 63 Conn. App. 107-108.

We begin our analysis of the trial court’s conclusion
by reviewing the applicable legal principles. A taking
that is purely speculative is not reasonably necessary.
New Haven Water Co. v. Russell, 86 Conn. 361, 369-70,
85 A. 379 (1912) (population growth and increasing
demand justify taking of streams by water company).
We note, however, that “[o]n the question of the neces-
sity of a taking, needs which will arise in the reasonably
foreseeable future must be taken into consideration.”
Adams v. Greenwich Water Co., supra, 138 Conn. 214
(considering ten year water demand projections and
stating that it was reasonably necessary for water com-
pany to create reservoir by damming river); accord
Phoenix v. McCullough, 536 P.2d 230, 236 (Ariz. App.
1975) (“[T]he condemning authority may, in acquiring
private property for public use, take not only such prop-
erty as is necessary to satisfy present needs, but may
acquire such additional property as will be put to public
use within a reasonable time thereafter. In determining
what constitutes a reasonable time, the surrounding
circumstances must be considered.”); Grand Rapids
Board of Education v. Baczewski, 340 Mich. 265, 271-
72,65 N.W.2d 810 (1954) (school board could not justify
taking property thirty years before its need was antici-
pated solely on basis of saving future taxpayers’
money).

Several sister state cases also considered by the trial
court in its memorandum of decision have expanded
upon these basic principles. For example, in an airport
expansion case, the Florida Court of Appeals has stated
that, the “condemning authority need not present evi-
dence pinpointing the need for the specific property,
rather it is sufficient to show that the taking is necessary



for the accomplishment of an overall plan of develop-
ment. . . . Funds need not be on hand, nor do plans
and specifications need be prepared for a condemnor
to determine the necessity of a taking; in fact, it is
the duty of public officials to look to the future and
plan for the future. . . . Thus, there need not be an
immediate need for the property sought to be taken.”
(Citations omitted; emphasis added.) Test v. Broward
County, 616 So. 2d 111, 113 (Fla. App. 1993); cf. Alsip
Park District v. D & M Partnership, 252 Ill. App. 3d
277, 286, 625 N.E.2d 40 (“[A] condemning authority
should ‘anticipate the future increased demands for the
public use to which the land is to be devoted.” . . .
The advance acquisition of parkland is practical in a
society with a growing population and changing recre-
ational needs.” [Citation omitted.]), cert. denied, 152
Il. 2d 553, 622 N.E.2d 1199 (1993); but see Phoenix v.
McCullough, supra, 536 P.2d 237 (“if the condemning
body is uncertain when future use shall occur, the future
use becomes unreasonable, speculative and remote as
a matter of law and defeats the taking”).

The condemnor’s right “to acquire land for future
expansion,” however, is tempered by the need for “a
suitable investigation” to inform its assessment of
future needs. In re Pittsburgh School District Condem-
nation Case, 430 Pa. 566, 573-74, 244 A.2d 42 (1968).
Indeed, the Pennsylvania court emphasized that the
acquisition of land may not be “for real estate specula-
tion and future sale,” but rather, must be, in the “intelli-
gent, informed judgment” of the condemnor, in
furtherance of “an authorized public use . . . .” Id,,
574; see also Kansas City v. Hon, supra, 972 S.w.2d
415 (deferring to city’s necessity conclusion that “it
needs to acquire the land now so that it can compete
with other cities for the location of aviation-related
facilities™).

With these principles, and the clearly erroneous stan-
dard of review, to guide our inquiry, we turn to the trial
court’s decision in the present case. We conclude that
the trial court’s determination that the parcel 3 takings
were not impermissibly speculative was not clearly
erroneous. Although the class A office building market
was less than conducive to development and new con-
struction at the time that the development plan was
created, the trial court’s deference to the legislative
determination nevertheless was amply supported by
the projections of future demand as a result of the new
Pfizer facility. Numerous market studies were available
and considered by the development corporation.
Indeed, the trial court astutely observed that, at the
time of the trial, the Pfizer facility had just opened; it,
therefore, did not have the opportunity to create
demand. Moreover, the report formulated by RKG Asso-
ciates for the development plan predicted demand in
the Fort Trumbull area by 2010, which is less than seven
years away, which certainly is reasonably foreseeable



temporally. Compare Adams v. Greenwich Water Co.,
supra, 138 Conn. 214 (ten year water demand projec-
tions acceptable for foreseeability), with Grand Rapids
Board of Education v. Baczewski, supra, 340 Mich.
271-72 (taking unjustified when school board antici-
pated need for property thirty years after time of tak-
ing). In light of our previous conclusion that the trial
court properly had found that the reasonable necessity
determination was not the product of bad faith, unrea-
sonableness, or an abuse of power, we also conclude
that the trial court properly determined that the parcel
3 takings were not impermissibly speculative.

The plaintiffs rely on the holding in Phoenix v. McCul-
lough, supra, 536 P.2d 237, in support of their contention
that the parcel 3 takings are impermissibly speculative.
Their reliance on McCullough is misplaced. We
acknowledge that the Arizona court concluded that, “if
the condemning body is uncertain when future use shall
occur, the future use becomes unreasonable, specula-
tive and remote as a matter of law and defeats the
taking.” (Internal quotation marks omitted.) Id. In
McCullough, the Arizona court arrived at that standard
after applying a reasonableness standard to a fact pat-
tern wherein the city sought to acquire the plaintiffs’
property for airport expansion purposes, but did not
have a reasonably accurate time line for that expansion;
the city planners’ estimates for the date of use varied
from fifteen to forty-six years. Id., 236-37. Moreover,
the city in McCullough had admitted that it did not have
a specific plan for the use of the plaintiffs’ properties
within that expansive time frame. Id.

We conclude that the reasoning of McCullough is
inapposite to the present case because it developed out
of avastly different set of facts. In contrast to the airport
expansion plans in McCullough, the development plan
in the present case contains carefully considered pre-
dictions of development and market growth, spurred
by the opening of Pfizer's major facility. It also projects
demand for space by 2010, which is less than ten years
from now, and thus, presents a dramatically different
time frame than the uncertain fifteen to forty-six year
gap of McCullough.®*® We, therefore, conclude that the
trial court did not commit clear error when it deferred
to the legislative necessity determination and con-
cluded that the parcel 3 takings were not impermissi-
bly speculative.

Accordingly, we further conclude that, because the
trial court’s decision regarding reasonable necessity
was not the product of a legal error or an abuse of
its discretion, we must uphold its denial of permanent
injunctive relief to the plaintiffs with respect to those
properties that are located on parcel 3. See Pequonnock
Yacht Club, Inc. v. Bridgeport, supra, 259 Conn. 598-99.

\



EQUAL PROTECTION CLAIMS

The plaintiffs next claim that the condemnation of
the properties located on parcel 3 violated the equal
protection clauses of the Connecticut® and United
States® constitutions because the development corpo-
ration spared the Italian Dramatic Club (club) that also
was located on that parcel. Specifically, they contend
that the trial court improperly concluded that: (1) the
club and the homes were not similarly situated; and (2)
even if the club and the homes were similarly situated,
the trial court utilized an improper legal standard by
focusing on the defendants’ subjective motivation in
making the condemnation decision, rather than on
whether the decision itself was arbitrary or irrational.
The defendants claim, in response, that the trial court
properly determined that the condemnations did not
violate the equal protection clause of the federal consti-
tution because: (1) the homes and the club are not
similarly situated under the terms of the development
plan or the relevant zoning laws; and (2) the develop-
ment corporation’s distinction between the two uses
had a rational basis.”? We agree with the defendants,
and we conclude that the development corporation did
not violate the plaintiffs’ equal protection rights by con-
demning their properties, but not the club’s building.

The trial court's memorandum of decision reveals
the following additional facts relevant to our resolution
of this claim. The club is a long-standing private social
organization® in the Fort Trumbull area; its building is
located on parcel 3 of the development plan. Originally,
the club’s building had been slated for acquisition and
demolition in the development plan as approved by the
city in January, 2000. In October, 2000, however, the
development corporation determined that the club’s
building could remain on parcel 3.

The trial court concluded that the plaintiffs did not
satisfy the “preliminary step” of establishing that they
and the club were “similarly situated”;* the court, there-
fore, concluded that it did not need to proceed further
with the equal protection analysis. The trial court based
this conclusion on the properties’ locations within the
parcel; it concluded that the club’s building was on
the border, while two of the plaintiffs’ properties were
within the interior and ultimately would lack roadway
access. The trial court also cited the previously credited
testimony of Hicks and Jones that retaining the resi-
dences would pose problems for the future develop-
ment of the parcel, while the club’s building would not.

Nevertheless, the trial court did not end its equal
protection analysis with the similarly situated issue. It
went on to assume hypothetically that the properties
were similarly situated, and it addressed the plaintiffs’
claim that their right to equal protection was violated
because the development corporation’s decision was



the “irrational”® result of politically motivated favorit-
ism toward the club. The court analyzed the record
and testimony with respect to the development plan’s
process of creation and approval, and concluded that
it was “being asked to rely on speculation and conjec-
ture by parties who . . . have the burden of proof.”®
The court, therefore, rejected the plaintiffs’ equal pro-
tection claim.

“The Equal Protection Clause of the Fourteenth
Amendment to the United States Constitution is essen-
tially a direction that all persons similarly situated
should be treated alike.” (Internal quotation marks
omitted.) Thomas v. West Haven, 249 Conn. 385, 392,
734 A.2d 535 (1999), cert. denied, 528 U.S. 1187, 120 S.
Ct. 1239, 146 L. Ed. 2d 99 (2000). Thus, we ordinarily
would have to address the plaintiffs’ claim that the trial
court improperly concluded, as a preliminary matter,
that they were not similarly situated with the club’s
building. In light of the trial court’'s comprehensive
memorandum of decision and the parties’ thorough
briefing, however, we will assume without deciding®
that the plaintiffs’ homes and the club are similarly
situated for equal protection purposes.® Accordingly,
we now will proceed to determine whether the trial
court properly determined that the development corpo-
ration’s decision had a rational basis and, therefore, did
not violate the plaintiffs’ equal protection rights. We
conclude that the trial court correctly determined that
there was a rational basis for the development corpora-
tion’s condemnation decision.

Whether the development corporation’s action spar-
ing the club’s building, but not the plaintiffs’ residences,
from condemnation violated the equal protection clause
“must be gauged under the rational basis test. In the
context of an equal protection challenge to social and
economic legislation that does not infringe upon a fun-
damental right or affect a suspect group, the classifica-
tion drawn by the statute will not violate the equal
protection clause if it is rationally related to a legitimate
public interest. Nordlinger v. Hahn, 505 U.S. 1, 8, 112
S. Ct. 2326, 120 L. Ed. 2d 1 (1992); Cleburne v. Cleburne
Living Center, Inc., 473 U.S. 432, 439-41, 105 S. Ct.
3249, 87 L. Ed. 2d 313 (1985). . . .

“The United States Supreme Court has recently sum-
marized the rational basis test as applied to social and
economic legislation that does not infringe upon a fun-
damental right or affect a suspect group. Nordlinger v.
Hahn, supra, [505 U.S. 11-12]. In general, the Equal
Protection Clause is satisfied so long as there is a plausi-
ble policy reason for the classification, see United
States Railroad Retirement Board v. Fritz, 449 U.S.
166, 174, 179 [101 S. Ct. 453, 66 L. Ed. 2d 368 (1980),
reh. denied, 450 U.S. 960, 101 S. Ct. 1421, 67 L. Ed. 2d
385 (1981)], the legislative facts on which the classifica-
tion is apparently based rationally may have been con-



sidered to be true by the government decisionmaker,
see Minnesota v. Clover Leaf Creamery Co., 449 U.S.
456, 464 [101 S. Ct. 715, 66 L. Ed. 2d 659, reh. denied,
450 U.S. 1027, 101 S. Ct. 1735, 68 L. Ed. 2d 222] (1981),
and the relationship of the classification to its goal is
not so attenuated as to render the distinction arbitrary
or irrational, see Cleburne v. Cleburne Living Center,
Inc., [supra, 473 U.S. 446]. Nordlinger v. Hahn, supra,
[11]. . ..

“Therefore, the presumption of constitutionality can
be overcome only by the most explicit demonstration
that the classification is a hostile and oppressive dis-
crimination against particular persons and classes. The
burden is on the one attacking the legislative arrange-
ment to negative every conceivable basis which might
support it. . . . Miller v. Heffernan, 173 Conn. 506,
509-10, 378 A.2d 572 (1977), appeal dismissed, 434 U.S.
1057, 98 S. Ct. 1226, 55 L. Ed. 2d 758 (1978). . . . John-
son v. Meehan, 225 Conn. 528, 535-37, 626 A.2d 244
(1993). Furthermore, when a court determines whether
a legislative classification is a hostile and oppressive
discrimination against a particular class, the challenger
must establish that the legislature selected or reaf-
firmed a particular course of action at least in part
because of, not merely in spite of, its adverse effects
upon an identifiable group. Personnel Administrator
of Massachusetts v. Feeney, 442 U.S. 256, 279, 99 S.
Ct. 2282, 60 L. Ed. 2d 870 (1979).” (Citations omitted;
emphasis altered; internal quotation marks omitted.)
Stafford Higgins Industries, Inc. v. Norwalk, 245 Conn.
551, 567-69, 715 A.2d 46 (1998); accord City Recycling,
Inc. v. State, 257 Conn. 429, 445-46, 778 A.2d 77 (2001).

Armed with these well established principles, we now
turn to whether the trial court properly concluded that
the plaintiffs failed to prove that there was no conceiv-
able rational basis for the development corporation’s
decision to spare the club’s building, but not the plain-
tiffs’ residential properties, from condemnation. At the
outset, we note that the parties do not dispute that this
is a pure question of law; accordingly, we will engage
in plenary review of the trial court’s conclusion.

The plaintiffs contend that in determining whether
there was a rational basis for the development corpora-
tion’s decision, the trial court utilized an improper legal
standard by focusing on the defendants’ subjective
motivation in making the condemnation decision,
rather than on whether the decision itself was arbitrary
or irrational. The plaintiffs also contend that the “defen-
dants did not provide to the trial court a rational justifi-
cation for its differential treatment between the
property owners.” The defendants claim, in response,
that the plaintiffs have not carried their burden of proof,
and that the decision to retain the club’s building was
rationally related to the achievement of the urban
mixed-use community atmosphere of the development



plan as a whole. We address each contention in turn.

We first address the plaintiffs’ claim that the trial
court applied an improper legal standard in its rational
basis determination. Specifically, the plaintiffs contend
that the trial court incorrectly had focused on the fact
that they did not demonstrate adequately an improper
or political motivation for the retention of the club’s
building, in violation of the United States Supreme
Court’s holding in Willowbrook v. Olech, 528 U.S. 562,
565,120 S. Ct. 1073, 145 L. Ed. 2d 1060 (2000), as adopted
by this court in City Recycling, Inc. v. State, supra, 257
Conn. 447. We disagree, and we conclude that the trial
court did in fact apply the correct legal standard in
evaluating the plaintiffs’ claims.

In Willowbrook v. Olech, supra, 528 U.S. 564, the
United States Supreme Court concluded that “[o]ur
cases have recognized successful equal protection
claims brought by a class of one, where the plaintiff
alleges that she has been intentionally treated differ-
ently from others similarly situated and that there is
no rational basis for the difference in treatment. . . .
In so doing, we have explained that [t]he purpose of
the equal protection clause of the Fourteenth Amend-
ment is to secure every person within the State’s juris-
diction against intentional and arbitrary discrimination,
whether occasioned by express terms of a statute or
by its improper execution through duly constituted
agents.” (Citations omitted; internal quotation marks
omitted.) The court concluded that allegations of * ‘irra-
tional and wholly arbitrary’ ” treatment by village offi-
cials “quite apart from the [v]illage’s subjective
motivation, [were] sufficient to state a claim for relief
under traditional equal protection analysis.”® Id., 565.

We discussed the principles set forth in Willowbrook
in City Recycling, Inc. v. State, supra, 257 Conn. 429.
In that case, the commissioner of environmental protec-
tion (commissioner) had refused to process a recycling
facility’s application to expand its existing facility. Id.,
431. The commissioner’s refusal was pursuant to Gen-
eral Statutes § 22a-208a (a), as amended by No. 97-
300, § 2, of the 1997 Public Acts (P.A. 97-300), which
“prohibit[ed] the commissioner . . . from approving,
for a city with a population of greater than 100,000,
the establishment or construction of ‘a new volume
reduction plant or transfer station located, or proposed
to be located, within one-quarter mile of a child day
care center . . . . The statute also excepts from its
purview existing volume reduction facilities and trans-
fer stations without regard to their location.” City
Recycling, Inc. v. State, supra, 431-32.

After reviewing the extensive factual findings and the
relevant legislative history, this court concluded in City
Recycling, Inc., that “[u]nder the principles of our equal
protection jurisprudence, we conclude that P.A. 97-300,
8 2, is unconstitutional as applied, because it is violative



of the plaintiff's equal protection rights. The factual
findings of the trial court negate any rational basis of
which we can conceive, the most obvious of which is
that the expansion of the plaintiff's facility would have
some negative impact on children in the day care center
located within one-quarter mile of the facility. The plain-
tiff’'s equal protection claim is particularly compelling
in light of the legislative history of P.A. 97-300, § 2,
which demonstrates that the legislation was aimed
solely at the plaintiff's permit application.” Id., 449.

Our review of the trial court’'s memorandum of deci-
sion in the present case indicates that, as the plaintiffs
claim, the court did in fact devote a great deal of analysis
to the evidence of the process by which the decisions
to condemn properties, and later to spare the club’s
building, were made. The memorandum states, how-
ever, that the court did so because the plaintiffs “strenu-
ously argued that the true and only motive of the
decision to allow the [club] to remain while the same
right was not extended to [the plaintiffs] was based not
on any purpose to accomplish the [development plan’s]
goals, but to placate important political interests repre-
sented by the [club], its supporters and members.” Our
review indicates that the trial court’s analysis and dis-
cussion of the decisional process supports its conclu-
sion that the plaintiffs failed to carry their burden of
proving that the development corporation acted arbi-
trarily or irrationally in making its decision to spare the
club’s building.

Moreover, our review of the record, including the
plaintiffs’ trial briefs and the trial court's memorandum
of decision, indicates that beyond claims of preferential
treatment for the club, the plaintiffs failed to offer argu-
ments in support of the determinative proposition that
the development corporation’s decision to spare the
club completely lacked any conceivable rational basis.
Indeed, the trial court expressly found that the club’s
social functions were related to the community and
social aspects of the development plan, including the
hotel. The court also found that, with respect to the goal
of tying the development plan to other development in
the downtown New London area, it “cannot say [that]
it is beyond the realm of rational consideration to want
to have a social club of admittedly some political clout,
with members and guests from outside the Fort Trum-
bull area, remain in that area.”

The plaintiffs also claim that the “defendants did not
provide to the trial court a rational justification for its
differential treatment between the property owners.”
The plaintiffs misstate the applicable burden of proof;
indeed, as the trial court noted, they bear the burden
of proving that there is no conceivable rational basis
for the retention of the club’s building. See, e.g., City
Recycling, Inc. v. State, supra, 257 Conn. 446. Indeed,
the plaintiffs’ principal brief to this court discusses the



applicable legal standard, but does not attempt to nega-
tive all conceivable reasons for keeping the club’s build-
ing, but not their properties. Moreover, the city offers
as a rational basis for the decision that the club’s social
functions are consistent with the social elements and
community atmosphere of the development plan as a
whole. Although the plaintiffs attack this determination
in their reply brief as not worthy of being taken seri-
ously, when engaging in analysis under the rational
basis standard of review, we are constrained by the
well established proposition, that “the Equal Protection
Clause is satisfied so long as there is a plausible policy
reason for the classification . . . the legislative facts
on which the classification is apparently based ratio-
nally may have been considered to be true by the gov-
ernment decisionmaker . . . and the relationship of
the classification to its goal is not so attenuated as
to render the distinction arbitrary or irrational . . . .”
(Citations omitted; internal quotation marks omitted.)
Id., 445. Thus, the rational basis proffered by the city,
in combination with the plausible reasons found by the
trial court, and the plaintiffs’ failure to carry their high
burden of proof, compel us to conclude that the plain-
tiffs’ rights to the equal protection of the laws have
not been violated by the development corporation’s
decision to retain the club’s building, but not their prop-
erties.

VI

CROSS APPEAL: WHETHER THE TAKING OF
PARCEL 4A WAS REASONABLY NECESSARY

We now turn to the defendants’ cross appeal, wherein
they contend, inter alia, that the trial court improperly
concluded that the takings of the plaintiffs’ properties
on parcel 4A were not reasonably necessary and, there-
fore, improperly granted the plaintiffs permanent
injunctive relief. Specifically, the defendants claim that
the trial court’s conclusion that the properties on parcel
4A were not reasonably necessary because proposals,
but no definite plan, were yet in place for the use of
that parcel, was the product of an improperly broad
review that did not afford the appropriate deference to
the legislative necessity determination. The develop-
ment corporation also contends that the trial court
incorrectly allocated the burden of proof to the defen-
dants. The plaintiffs contend, in response, that the trial
court: (1) utilized the correct legal standard in its
inquiry; and (2) correctly concluded that the properties
on parcel 4A were not reasonably necessary because,
unlike with parcel 3, the trial court did not have suffi-
cient information before it to pass on the necessity of
those properties to the development as a result of the
lack of plans for parcel 4 development. We agree with
the defendants, and we conclude that the trial court
did not utilize the correct legal standard in evaluating
the plaintiffs’ parcel 4A claims and, therefore, improp-



erly granted the plaintiffs permanent injunctive relief.

We begin by setting forth the standard of review
applicable to a legislative or agency determination of
reasonable necessity. As an initial matter, the question
of “[w]hether the purpose for which a statute authorizes
the condemnation of property constitutes a public use
is, in the end, a judicial question to be resolved by the
courts . . . but, in resolving it, great weight must be
given to the determination of the legislature.” (Citation
omitted.) Gohld Realty Co. v. Hartford, supra, 141 Conn.
141. In part Il of this opinion, we concluded that eco-
nomic development projects created and implemented
pursuant to chapter 132 of the General Statutes that
have the public economic benefits of creating new jobs,
increasing tax and other revenues, and contributing to
urban revitalization, namely, the development plan in
the present case, satisfy the public use clauses of the
federal and state constitutions.

Once this court concludes that the enabling statutes
support a public purpose, however, our review becomes
much more limited in scope. “The determination of
what property is necessary to be taken in any given
case in order to effectuate the public purpose is, under
our constitution, a matter for the exercise of the legisla-
tive power. When the legislature delegates the making
of that determination to another agency, the decision of
that agency is conclusive. . . . The agency’s decision,
however, is open to judicial review only to discover if
it was unreasonable or in bad faith or was an abuse of
the power conferred.” (Citation omitted; internal quota-
tion marks omitted.) Pequonnock Yacht Club, Inc. v.
Bridgeport, supra, 259 Conn. 600; Gohld Realty Co.
v. Hartford, supra, 141 Conn. 146; accord Adams v.
Greenwich Water Co., supra, 138 Conn. 213-14; Bugryn
v. Bristol, supra, 63 Conn. App. 107-108. Moreover,
under this standard it is “the plaintiff [who has] the
burden of establishing that the taking . . . was unrea-
sonable, in bad faith or an abuse of power.” (Emphasis
added.) Hall v. Weston, supra, 167 Conn. 66; accord
Peguonnock Yacht Club, Inc. v. Bridgeport, supra, 598;
Gohld Realty Co. v. Hartford, supra, 146.

As stated in part IV A of this opinion, on appeal
this court will apply the clearly erroneous standard of
review to the trial court’s underlying factual determina-
tion of whether the legislative or agency determination
of necessity “ ‘was unreasonable or in bad faith or was
an abuse of the power conferred.” Gohld Realty Co. v.
Hartford, supra, 141 Conn. 146.” Bugryn v. Bristol,
supra, 63 Conn. App. 107. It is well established that “[a]
finding of fact is clearly erroneous when there is no
evidence in the record to support it . . . or when
although there is evidence to support it, the reviewing
court on the entire evidence is left with the definite and
firm conviction that a mistake has been committed.”
(Internal quotation marks omitted.) DiMartino v. Rich-



ens, supra, 263 Conn. 661.

Furthermore, “[t]he governing principles for our stan-
dard of review as it pertains to a trial court’s discretion
to grant or deny a request for an injunction [are]. A
party seeking injunctive relief has the burden of alleging
and proving irreparable harm and lack of an adequate
remedy at law. . . . A prayer for injunctive relief is
addressed to the sound discretion of the court and the
court’s ruling can be reviewed only for the purpose
of determining whether the decision was based on an
erroneous statement of law or an abuse of discretion.

. Therefore, unless the trial court has abused its
discretion, or failed to exercise its discretion . . . the
trial court’s decision must stand.” (Citations omitted,;
internal quotation marks omitted.) Pequonnock Yacht
Club, Inc. v. Bridgeport, supra, 259 Conn. 598.

The record reveals the following additional facts rele-
vant to our resolution of this claim. As mentioned pre-
viously in this opinion, parcel 4 is subdivided into two
smaller parcels, 4A and 4B. Eleven properties owned
by four of the plaintiffs are located on parcel 4A; they
occupy 0.76 acres out of the 2.4 acre parcel. Under the
development plan, parcel 4A is designated for “park
support” or “marina support . . . .” There is no devel-
opment commitment or formal site plan in place for
parcel 4A.

Although the development plan does not define the
term “park support” expressly,’® in describing the par-
cel’s intended use, it states that “[a] portion of [p]arcel
4A will be redeveloped for uses that support the state
park, such as parking, or for uses such as retail that will
serve park visitors and members of the community.” As
the trial court correctly noted, the development plan
later describes an alternative use for parcel 4A, which
is “the development of support facilities for a marina,
or a marina training facility, to be developed to the
south on [p]arcel 4B and the Fort Trumbull State Park
to the east. Any development of ancillary buildings that
may be located on these two parcels shall be oriented
to help define their edges . . . . Surface parking devel-
oped on either of these parcels shall be appropriately
screened.”®

Claire Gaudiani, president of the development corpo-
ration, testified that the development corporation also
was working with the United States Coast Guard to
explore the possibility of placing its museum on parcel
4A.1%2 The development corporation has not, however,
obtained a commitment from the Coast Guard for
museum development on parcel 4A, because the Coast
Guard was still choosing sites; indeed, the museum also
had been considered for parcel 2, as well. Gaudiani
testified that, to her personal knowledge, parcel 4A was
the “preferred” and more likely site for the museum.®®

The trial court began its analysis with the proposition



that, “it is not necessary that the officials proceed to
make immediate use of the property thus acquired, or
that they have ‘plans and specifications prepared and
all other preparations necessary for immediate con-
struction before it [the county] can determine the neces-
sity for taking private property for public purpose.’
Carlor Co. v. [Miami, 62 So. 2d 897, 902 (Emphasis
added.) (Fla. 1953)].” Wright v. Dade County, 216 So.
2d 494, 496 (Fla. App. 1968), cert. denied, 225 So. 2d
527 (Fla. 1969), cert. denied, 396 U.S. 1008, 90 S. Ct.
565, 24 L. Ed. 2d 500 (1970). The trial court then stated
that when the Florida court applied this proposition in
Miami Beach v. Broida, 362 So. 2d 19, 20 (Fla. App.
1978), cert. denied, 372 So. 2d 466 (Fla. 1979), it had
noted that there was a partially completed plan in place
that justified taking the condemnees’ property for a
convention center. The trial court then cited State High-
way Commission v. Yost Farm Co., 142 Mont. 239,
243-44, 384 P.2d 277 (1963), and Krauter v. Lower Big
Blue Natural Resources District, 199 Neb. 431, 439,
259 N.W.2d 472 (1977), for the proposition that the
“[condemnor] must in the first instance produce suffi-
cient evidence to establish facts indicating the taking
is necessary.”

The trial court then stated that, under these stan-
dards, the statements in the development plan regarding
parcel 4A are “too vague and uncertain to allow [it] to
conclude [that] the takings here are necessary and
would not be reasonable.” It concluded that the hopes
of placing the museum on the parcel were too specula-
tive to justify the condemnations, and that the other
plans were too vague to allow it to engage in a necessity
analysis; in other words, “[e]ven if the court were pre-
pared to give the legislative agency all the deference
in the world under these circumstances . . . the court
just cannot make the requisite constitutionally required
necessity determination based on the information
before it.” On the basis of this conclusion, the court
granted permanent injunctive relief against the demoli-
tion of the plaintiffs’ properties located on parcel 4A,
and ordered that the statements of compensation and
certificates of taking with respect to those properties
be dismissed.

On the basis of our review of the record and the trial
court’s memorandum of decision, we conclude that the
trial court’'s review of the parcel 4A taking utilized a
legal standard that permitted review far in excess of
that provided for by our well established case law. More
specifically, although the trial court did acknowledge
nominally the judicial deference owed to the legislative
necessity determination, our review of its analysis, par-
ticularly the inclusion of the Montana and Nebraska
cases, indicates that it did not utilize the proper legal
standard, as set forth in Pequonnock Yacht Club, Inc.
v. Bridgeport, supra, 259 Conn. 598-601, and Gohld
Realty Co. v. Hartford, supra, 141 Conn. 146, in



reviewing the parcel 4A takings.

The trial court cited State Highway Commission v.
Yost Farm Co., supra, 142 Mont. 243-44, and Krauter
v. Lower Big Blue Natural Resources District, supra,
199 Neb. 439, for the proposition that the “[condemnor]
must in the first instance produce sufficient evidence
to establish facts indicating the taking is necessary.”
As the development corporation correctly contends,
this proposition improperly interposes burdens of pro-
duction and persuasion that are dramatically different
than the burden our state applies in cases wherein the
necessity of a taking is attacked. In Connecticut it is
not the condemnor, but rather “the plaintiff [who has]
the burden of establishing that the taking . . . was
unreasonable, in bad faith or an abuse of power.”
(Emphasis added.) Hall v. Weston, supra, 167 Conn.
66; accord Pequonnock Yacht Club, Inc. v. Bridgeport,
supra, 259 Conn. 598; Gohld Realty Co. v. Hartford,
supra, 141 Conn. 146.

We note further that the Montana and Nebraska deci-
sions followed by the trial court utilize an approach to
the necessity determination that is dramatically differ-
ent from the deferential standard that our state applies
in cases wherein the necessity of a taking is attacked.
Unlike Connecticut, these courts consider necessity to
be a question of fact for the judiciary. For example, in
State Highway Commission v. Yost Farm Co., supra,
142 Mont. 243-44, the court stated: “The foregoing stat-
utes and cases clearly reflect that under [Montana’s]
eminent domain statutory provisions, the trial judge
not only has the power to determine the question of
necessity, but has been directed to make a finding that
the public interest requires the taking of the lands
before he has power to issue an order of condemna-
tion.”!® In Connecticut, to the contrary, a trial court
is limited to the factual determination of whether the
legislative or agency determination of necessity “was
unreasonable or in bad faith or was an abuse of the
power conferred.” Gohld Realty Co. v. Hartford, supra,
141 Conn. 146. Despite acknowledging this deferential
standard of review, and properly applying itin its review
of the necessity of the taking of parcel 3 properties,
the trial court improperly conducted a necessity review
that went beyond the scope of review permitted and
based its decision to grant permanent injunctive relief
on an incorrect statement of the law with respect to
the parcel 4A properties.’® Accordingly, its decision to
grant permanent injunctive relief to those plaintiffs who
own property located on parcel 4A was an abuse of
its discretion.'”’

Furthermore, we note that the plaintiffs claim only
that the trial court properly determined that the taking
of parcel 4A was not reasonably necessary. As pre-
viously discussed, this argument is premised on the
trial court applying a standard of review that is not



applicable in Connecticut. The plaintiffs did not claim
that the development corporation’s decision violated
the proper standard utilized in Connecticut for
reviewing such decisions—whether the decision was
“unreasonable or in bad faith or was an abuse of the
power conferred.” Gohld Realty Co. v. Hartford, supra,
141 Conn. 146. In reviewing the plaintiffs’ parcel 3 claim,
we affirmed the trial court’s determination that “there
is no evidence, credible or otherwise, that the condem-
nations in parcel 3 as originally envisaged in the [devel-
opment plan] or at the time of the taking were done in
bad faith, or not with an honest motive, or based on
[any] pretext given any reasonable definition of the
word . . . .” S