
























































- grievance complaint once probable cause has been found that the attorney is guilty of
misconduct regardless of whether the complaint is subsequently dismissed. These changes
were proposed by the Statewide Grievance Committee to promote openness. '

Revision to Section 4-4: clarifying that the Office of the Chief Court Administrator, in
addition to establishing procedures for filing of papers electronically, may also establish
procedures concerning the manner in which the Court may keep papers that have been filed
electronically.

Revision to Section 7-20: that would allow the clerks’ short calendar records to be kept
in an electronic format.

Revisions to Section 13-4: that are intended to facilitate meaningful depositions of
experts and discovery of the reports and records of such experts. These changes set forth the
affirmative duty of a party to disclose each person who may be called by that party to testify as
an expert witness at trial, and all documents that may be offered in evidence in lieu of such
expert testimony; identify, specifically, the content of the disclosure and allow the party to
contemporaneously produce a written report of the expert witness; require a party to file, with
the court, a list of all documents or records that the party expects to submit in evidence in lieu
of live testimony of an expert witness; and set forth the procedures for taking the deposition of
any expert whose records are disclosed. This revision is the product of a proposal that dates
back to 2002. Attorney Groher submitted a proposal to the Rules Committee regarding
discovery that was forwarded to the Civil Commission, that was headed by Judge Langenbach
at that time. Judge Langenbach formed a subcommittee consisting of representatives from
CTLA and CDLA, that was chaired by Judge Sheldon. After many meetings and much
discussion, as well as concessions by both plaintiff and defense counsel, the proposed changes
for the Practice Book Rules were forwarded on to the Civil Commission, which adopted them
unanimously. Those proposals were then forwarded to the Rules Committee. The Rules

-Committee then invited Attorney Eckert to a meeting to review the proposals with the
Committee. The Rules Committee adopted the changes with no substantive changes.

Revisions to Section 13-6, 13-10, 13-22, and 13-23: to bring them up to date in light of
the computer era by including provisions that accommodate the eIectromc service of discovery
documents by one party on the other.

~ Revisions to Section 13-30: to clarify procedures to be followed in making objections
during depositions under Subsection (b), and to clarify that the purpose of the provision in
Subsection (d) that allows the deponent to make changes in form or substance to the deposition
is to allow the deponent to correct errors in the transcription rather than to allow the deponent
to correct his or her testimony.

~ Revisions to Section 17-14 and 17-18: éoncerning offers of compromise. To adopt the
provisions of General Statutes 52-192a-as amended by Section 16 of Public Act 07-141, An
Act Revising the Process for Taking of Real Property by Municipalities.

Revisions to Section 25-2 and 25-36 of the family rules: to clarify the applicability of
those sections to civil unions. ’

A major revision to the juvenile rules proposed by the Juvenile Task Force. Judge
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Keller, who chairs the Task Force, will outline these changes following my remarks.

Revision to Section 37-2: regarding the criminal discovery rules. I’'m going to ask,
when we get to the motions, that we explicitly exclude that provision or that change for this
year. After the Rules Committee voted on 37-2 and voted to pass it, we had discussions with
both prosecutors and defense counsel who committed to meeting with the newly established
Criminal Commission which will begin its operations, I guess, on July 16™, to review not only
the discovery rules in 37-2, but all of the discovery rules in Section 40. So, when I get to the
motion, I’'m going to ask that we not do anything with respect to that proposal.

Revision to Section 42-34: concerning trials without jury in criminal matters to make
the rule consistent with Section 6-1.

Revision to Section 43-9: concerning pre-sentence investigation reports to reflect that
the Board of Pardons and the Board of Parole were combined into a single board pursuant to
Public Act 04-234.

Finally, the proposals forwarded to you include a“‘tender years” exception to the Code
of Evidence. Justice Katz, who chairs the Code of Evidence Oversight Committee, will
discuss the proposal following my remarks.

At the conclusion of these remarks, Justice Zarella made the following motion, “I move

the adoption of the amendments to the Practice Book, except the prdposed revision to Section

37-2, which were mailed to you for use at this meeting.” This motion was seconded by Judge

~ Pinkus. Justice Zarella then asked Judge Sheldon to comment on the proposed revisions to

Rule 1.14. The essence of his remarks are as follows:

One topic that occupied our attention throughout the year, starting in the summer,
actually, of last year, was an effort made by several lawyers, most of whom are associated with
Legal Aid organizations to correct a problem that had emerged with our new Rule 1.14, a rule
that was designed, really, to enhance the loyalty that a lawyer would have to a client by
requiring the lawyer or enabling the lawyer to take appropriate action to get a representative
appointed for an individual who is suffering from some kind of diminished capacity.

The concern that these folks had was born in an experience largely in probate court, but
not exclusively in probate court, where a form was used routinely that simply had a box to
check, do you or do you not wish to pursue the appointment of a conservator. Check. And
conservators were being appointed under circumstances which were inconsistent with, I would
say, the purposes of what has become the new public act passed effective October 1 of 2007,
Public Act 07-116, that limited the scope of conservatorship appointments to that which was
truly necessary to deal with an imminent risk of loss, of serious loss by an individual, to limit
the scope and the duration of conservatorship to the functional inability of a person to do
something as opposed to kind of [general authorization to act for him in all matters.] tape
malfunction — some testimony not recorded....treating the client with attention and respect.
That language was taken out because the theory was, of course, there are ethical obligations
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that would apply to a client who is not impaired in some fashion, still applied to a client who
was impaired. Therefore, the key was not to diminish, in any respect, any of the obligations
under these rules, not just the rule of requiring that someone be treated with attention and
respect. :

Now, further in the third full paragraph is a very important change. The rule that
originally passed was that lawyers should ordinarily look to the representative for decisions on
behalf of the client under certain circumstances. The problem was that looking to someone for
a decision and ordinarily looking to them suggested looking to them not with respect to the
decisions, not for input, but actually to make the decisions and, in effect, to be bound by that.
And that’s a problem in two respects. One, under the Patients Bill of Rights, there is a duty to
appoint a separate lawyer and the person has a right to have a separate lawyer even to
challenge what might be said about him or for him by his conservator or somebody with legal
right to speak for him.

_ That right is also specifically identified in the new conservatorship law. So, to ensure
that people who are legal representatives only make decisions for clients under circumstances
where they have the legal right to do so, the proposed language was put in here in order to limit

the scope of this rule to what it was intended to be, not to supplant the client’s right to make a
decision, but to ensure that appropriate action be taken when there was an impaired capacity,

but then, that the person only be listened to for control on that decision when they had a legal
right to do so.

That is the essence of these changes with one exception and that is over on page 5.
You’ll note that the term -- and this will be on the second full paragraph on page 5 -- the term
legal representative is substituted for guardian ad litem, conservator, or guardian. The thiought
there is the kind of intrusive commitment that a guardianship represents -- or even, -- and
certainly, a conservatorship represents -- it’s not the only kind of legal representative that one
m1ght involve on behalf of someone. .

So, broadening this with both ensuring that the fullest measure of persons who might
be involved as an appropriate assistant to a client be considered, and that consistent with the
conservatorship law, the least restrictive alternative be pursued to enhance the client’s
functional rights. With these thoughts in mind, these rules were put forward, and were debated,
on three or four occasions, by the Rules. Committee, and they have been proposed to you for
‘adoption.

I would only like to make sure that the names of the lawyers who were involved in this
process be put on the record because I think we all owe them a debt of gratitude. A Legal Aid
lawyer who presented this packet with all supporting materials, really a yeoman’s work and
set, I think, a standard for the way in which lawyers ought to deal with the Rules Committee to
make very appropriate, well documented suggestions. They are Veronica Halpin, Marilyn
Denny, Tom Barron, Royal Stark, and Sally Zanger.

And I would say, as well, that the Ethics Committee of the Bar did very, very
wonderful work in response, very thoughtful, not just a bottom line answer, but careful
analysis because -- and frankly, the Committee who proposed these changes to change their
own thoughts about them in many instances. They are Wick Chambers, Glenn Knierim, Jr.,
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[ Seindiasm)

Professor Kate Stith, and Marilyn Tolland.
The Rules Committee thanks them and I hope you will, as well.

At the conclusion of Judge Sheldon’s remarks, Justice Zarella asked Judge Keller to

comment on the proposals concerning juvenile procedures and practice. The essence of her

comments are as follows:

I’m just going to give you a quick overview of the proposed revisions to Chapters 26
and 35, which affect juvenile procedures and practice. I first want to thank all members of the
Juvenile Task Force who worked on proposals for the Rules Committee. And that was a group
that consisted of all of the stakeholders who normally practice in the juvenile courts, including
representatives from the Attorney General’s Office, the Public Defender’s Office, State’s

. Attorney’s Office, as well as contract attorneys. It also included myself, Judge Gleeson and

Judge Driscoll. And I want to give special recognition to the dedicated mind-numbing work
of Nancy Porter of our legal division and our chief juvenile clerk, Cynthia Cunningham, who
laid the ground work for all the additional work that the Task Force and the Rules Committee
had to do. I also want to thank Justice Zarella and the members of the Rules Committee for
their hard work in considering the huge amount of proposals that we suggested to them and
revising them when necessary.

Since the last major revision to the juvenile rules, which is over five years ago, a
number of legislative enactments, both state and federal, have been passed. It seems to happen
every year, there’s just so much interest in the juvenile law. It always necessitates a change in
the Practice Book rules. These have included, in the past few years, a total overhaul of the
procedures for handling cases involving children from Families with Service Needs. Those are
the truants and the runaways and the beyond control children because diversion to services is
now mandated before a court petition can even be initiated. There are also new requirements
for when and how courts determine whether the Department of Children and Families has
made reasonable efforts to reunify the family; new requirements regarding notice and the right
to be heard for parents, foster parents, and other relatives; statutory revisions creating the

‘Commission on Child Protection, which now governs the appointment of counsel for children

and parents; revised procedures for the approval of permanency plans, including a requirement
that the position of the child be ascertained by the Court before the Court approves the plan;
new probate transfer requirements - an amendment disallowing the use of mental health

~ screenings and assessments of children for adjudicatory purposes in delinquency and FWSN
_cases.

In addition, the Task Force recommended codification where necessary, clarification of

existing practices, most notably addressing motions for continuances, motions for

consolidations of hearings, revocation, and reinstatement of guardianship. We clarified the
rules for the appointment of guardians ad litem for children and incompetent parents; The
appointment of attorneys for termination of parental rights matters; the rights to be afforded to
victims in delinquency matters; the necessity of military affidavits which will now be required
before the entry of a default judgment; and the nature of pleas that are accepted in child
protection cases, as well as additional procedures to guarantee the rights of interveners and
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how extensive those rights are; and the review of protective supervision orders for children
from Families with Service Needs.

Many of the other changes were just technical. We added the words “or youth” in
many places anticipating the addition of 16 and 17 year olds shortly. - And there were a lot of
definitions added in light of the new statutory enactments that I’ve just described. I’m afraid
there will probably be a lot more to come in the next couple of years, as well.

Justice Zarella asked Justice Katz to come forward and discuss the “tender years”
eXception. The essence of her comments is as follows.

. The Evidence Code Oversight Committee is made up of judges and lawyers from all
walks. I’d like to thank the judges in attendance, Judges Bishop, Sheldon, Corradino,
Kavanewsky, and Koletsky for their work in this regard. We spent about six months studying
this issue and came up with what we think is a, quite frankly, tremendous addition to the
Practice Book and to the Code of Evidence. _

The Legislature agreed with us and essentially copied us last year and passed a statute
that is, in substance, although organized a little bit differently procedurally, it’s virtually
identical. There are a couple of changes and thank you to Judge Shortall for writing a letter to
the Practice Book Committee highlighting a couple of them. The changes, the most, T’d say,
prominent change, frankly, has to do with the definition of guardian, on the fifth line of page
148, and the Legislature, the statute is slightly different. It’s a little bit broader and I’ve spoken
to leadership at the Legislature. They agree, our provision is better. In fact, they made a
proposal last year to conform. It got caught up in everything else and didn’t get out, but I’ve
gotten their commitment to amend the statute so that it will be identical to our provision, visa
vie, the issue of guardianship because they recognized the concerns and the limitations and
why we drafted it the way we did. In essence, the point of this provision was really a
recognition and acknowledgement of the difficulty that the State has in dealing with child
witnesses in instances of sexual assault and physical abuse.

The commentary, [ think, identifies some of the concerns why children or their out-of-
court statements don’t fit neatly into spontaneous utterances. They don’t fit in a category.
They don’t fit neatly into course of treatment. And so we all know, I think, as a practical
matter, what essentially happened is it’s the residual exception to the hearsay rule. Instead of
being a narrow exception, it’s had a truck driven through it, I think, in recognition of the
difficulty in dealing with these kinds of victims. So, this provision was drafted to really deal
with the problem, to deal with it in the most direct way that we thought we could,
acknowledging and recognizing and working around all the constitutional concerns that
Crawford brings to bear, and again, I think we’ve managed to draft what I consider to be an
excellent piece dealing directly with a real concern and a real issue. So, unless there are any
- further questions, or any questions at all, I should say, I would just urge your adoption of it.

At the conclusion of Justice Katz’ remarks, Justice Zarella asked if there was any
. further discussion. Judge Bishop rose and moved that proposed Rule 7.4A (Certification as

Specialist), paragraph (17) be amended by the addition of the words, “distribution of assets”
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after the word “support”. He stated that the phrase should be included for the sake of
completeness. The motion was duly seconded and APPROVED _unanimously.

Judge Scholl moved that proposed amendments to the Code of Evidence Section 8-10
Hearsay Exception: Tender Years subsection (a) be amended by striking the word “its” after
the word “by” in the fifth line and substituting in its place the words, “the child’s”. The motion
was seconded by Judge Agati and APPROVED unanimously.

Justice Zarella then called for a vote on his motion, which had been seconded by Judge

Pinkus and amended by the motions of Judge Bishop and Judge Scholl to adopt the
amendments to the Practice Book, except the proposed revision to Section 37-2, which were

~ mailed to the judges for use at this meeting. The motion was APPROVED unanimously.

Justice Zarella then made the following motion: “I further move (a) that the
amendments, as just adopted, to Rules 1.15 and 8.3 of the Rules of Professional Conduct, to
Canon 3 of the Code of Judicial Conduct, and to Practice Book Section 1-10 become effective
on August 1, 2008, and that the requirement of Practice Book Section 1-9 that a rule not
become effective less than sixty (60) days after the promulgation, be waived pursuant to the
provisions of that section; (b) that the rest of the amendments of the Practice Book and the
Code of Evidence, as just adopted, become effective on January 1, 2009; and (c) that the

-« Reporter of Judicial Decisions may make editorial changes to the amendments, including

changes in the section numbers.”

The motion was duly seconded and APPROVED unanimously. A copy of the Practice
Book revisions adopted by the judges is attached as Appendix A.

At the conclusion of Justice Zarella’s presentation, Judge Quinn rf;tumed to the podium
to ask the judges to nominate four judges for election to the Rules Committee in addition to the
justice and judées appointed by the Chief Justice, pursuant to the vote of the judges at the 1996
annual meeting. The four judges elected will serve one year terms commencing July 1, 2008.
Judge J ones moved to nominate Judges J. Fischer, Scholl, Bellis and Olear for electién to the
Rules Committee. The motion was seconded by Judge Upson and the election of the four
judges was APPROVED unanimously.

Judge Quinn then asked for the nomination of two judges whose names will be

submitted to the Governor from which one would be appointed for a term on the Judicial
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Review Council of four years commencing December 1, 20é8 to replace Judge Keller whose
term will expire this yéar. Judge Jones moved to submit the names of Judges Ginocchio and
Graham to the Governor. The motion was seconded by Judge Agati and APPROVED
| unanimously.

“Judge Quinn asked for a motion to approve all final actions taken by the Executive
Committee as noted in the minutes of the meeting of June 4, 2008. Judge Agati so moved.
The motion was seconded by Judge Pinkus and APPROVED unanimously. Judge Quinn asked
fér a motion to approve the recommendations of the Executive Committee fo the full bénch,
conceming appointments and reappointinénts of certaiﬁ Judicial Branch employees and
individuals to serve on various pénels and committees as set forth in Appendix B of the
minutes of the June 4% meeting with the following modiﬁcati(;ns:

(1) the appointment of Mary Jane Wood of Redding as a non-attorney member of the
chal Grievance Panel for the Judicial District of Danbufy for a three year term commencing
July 1, 2008, |

(2) the appointment of Attorney Jose Adrian Rebello as Local Grievance Counsel

for the Ansonia-Milford Judicial District and that part of the New Haven Judicial District
that includes GA 7 and the towns of Branford, East Haven, Guilford, Madison and
North Branford for a one year term commencing July 1, 2008,

(3) withdrawal of the recommendation to appoint Catherine A. Nicolay as the
Deputy Chief Clerk for G.A. Mafctérs at G.A. 12, as she has accepted a transfer to
a _different position.

Judge Foley so moved. The motion was seconded by Judge R. Robinson and
APPROVED unanimously. A copy of the recommendations bf the Executive Committee to

the full bench as modified by the three items set forth above is attached as Appendix B.
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Judge Quinn asked if there was any further business to come before the meeting. Judge

Cretella rose to ask that the Executive Committee revisit the question of allowing referees to
vote at these meetings. Judge Quinn agreed that the Executive Committee would take this up.

Judge Keller rose to commend Judge Carroll and thank him for his work on the Judicial

- Review Council. Judge Quinn also commended Judge Carroll and the judges concurred with a

round of applause. Judge Quinn declared the meeting adjourned at 12:00 noon.

Respectfully submitted,

eI A c;%

Robert D. Coffey
Secretary

jas
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